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COMPTROLLERS OF THE TREASURY 


COMPTROLLERS! 

















Name Whence appointed Daas —_ ee 
Nicholas Eveleigh - _ - South Carolina..................| Sept. 11,1789 |? Apr. 16, 1791 
Oliver Wolcott, Jr__- Connecticut.........-.- ne June 17,1791 | Feb. 2,1795 
Jonathan Jackson ---- Massachusetts - - -_-- ...-----| Feb, 25,1795 | Sept. 1, 1795 
John Davis. --- Se ee Fe 
John Steele... | North Carolina__..._---_-- July 1,1796 | Dec. 14, 1802 
Gabriel Duvall. -- Moryieed............ wand etaie Dec. 15, 1802 | Nov. 21,1811 
Richard Rush. -- Pennsylvania - _--------- ..-| Nov. 22,1811 | Feb. 10,1814 
Ezekiel Bacon------- atidt sates Massachusetts_-_-_._.--- _..| Feb. 11,1814 | Feb. 28, 1815 
NN . ccnanacwadewaenemds SE itithaicendkscmaaddnbans Feb. 28,1815 | Mar. 3, 1817 
FIRST COMPTROLLERS? 
Joseph Anderson-___- I iit ncc cos _..| Mar. 3,1817 | June 30, 1836 
George Wolf. --.----- ; Pennsylvania. ------ anced June 18,1836 | Feb. 28, 1838 
James N. Barker-__._-- senatnted nea i ainndediceststiininde eta Feb. 23,1838 | Apr. 19, 1841 
NE I i odes cnevcccotsetieeteaane Mi cAtndsanagnercdebacse ..-| Apr. 6,1841 | Sept. 13, 1841 
James W. McCulloh___--- ec iaebeaes Apr. 1,1842 | May 31,1849 
EE i iacnacadnieshedtnns ...---| May 31,1849 | Apr. 30, 1857 
ean ae cwael ema intherasacamhadets | Mar. 26,1857 | Apr. 30, 1861 
Elisha Whittlesey........................]..... BN ecole | Apr. 10,1861 |?Jan. 7, 1863 
ne ce cmaiband et , | Jan. 14,1863 |?Feb. 25, 1878 
ie a as a ethene Indiana. -- ‘ 7 | Mar. 5,1878 | June 10, 1880 
William Lawrence.......-..........----- an thes | July 15,1880 | Mar. 24, 1885 
CS A eee Kentucky..............---------| Mar. 20,1885 | Apr. 22, 1889 
I I icin wits natncnesnioneel NR ei itatrntcainesciiners ....--| May 10,1889 | May 14, 1893 
Robert B. Bowler___-- aeeiases Oe eh cats cineca es May 6, 1893 | Sept. 30, 1894 
DEPUTY FIRST COMPTROLLERS 4 
William Hemphill Jones- ---- ae Delaware.............-.-......--| July 1,1875 | Sept. 4, 1876 
EE Ho ivcncmecinavcassanune I cntcncwiemaaenntene Sept. 5,1876 | Apr. 3, 1885 
po ae PE iimiticcinensecsina _...| Apr. 4,1885 | Oct. 11, 1893 
Charles Marshall Foree--.------.--.----- | Kentucky--.........-..-...-----| Nov. 10, 1893 | Sept. 30, 1894 








1 Office of Comptroller created Sept. 2, 1789. 


2 Died in office. 


4 Office of First Comptroller created Mar. 3, 1817. 
4 Office of Deputy First Comptroller created Mar. 3, 1875. 
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COMPTROLLERS OF THE TREASURY 


SECOND COMPTROLLERS! 






































Name Whence appointed D pan a roe 

Richard Cutts...............- Massachusetts _ _. | Mar. 6,1817 | Mar. 21, 1829 
I iiss Seine crisccnraiins New Hampshire__._- | Mar. 21,1829 | May 24, 1830 
James B. Thornton_-- sceias ated sitet ‘ | May 27,1830 | June 30, 1836 
Albion K. Parris__._.....-- Maine. -.......- | June 18, 1836 | Nov. 28, 1850 
i 7 Vermont.__.._.- Nov. 27,1850 | Sept. 10, 1851 
cs anemeliemeel he diechtnatecintts | Oct. 1,1851 | Feb. 13, 1853 
John M. Brodhead --_.____....__--. New Hampshire-.-__-_-. | Feb. 11,1853 | Oct. 8, 1857 
James M. Cutts__.........__- District of Columbia | Oct. 1,1857 | May 11, 1863 
John M. Brodhead - --___- New Hampshire-- | May 29,1863 | Jan. 23, 1876 
Cyrus C. Carpenter ___.- a a Jan. 7,1876 | Sept. 30, 1877 
William W. Upton_-_._-. Oregon......... | Oct. 1,1877 | June 1, 1885 
Isaac H. Maynard. New York... .__-- | June 2,1885 | Apr. 1, 1887 
Sigourney Butler. _______- Massachusetts - - - --| Apr. 22,1887 | May 26, 1889 
Benj. F. Gilkeson__. : Pennsylvania. -_- | May 23,1889 | June 5, 1893 
Charles H. Mansur____- | Missouri’. .....- ; ..| May 27,1893 | Sept. 30, 1804 

| | ey 

DEPUTY SECOND COMPTROLLERS ? 

Edmund B. Curtis._______- New York July 1,1875 | Jan. 16, 1876 
Reuben Williams... __.. Indiana. _- Jan. 17,1876 | July 15, 1876 
James 8. Delano... Mlinois -_- July 24,1876 | June 30, 1885 
Richard R. McMahon... __.. West Virginia July 1,1885 | Oct. 31,1889 
Edward M. Hartshorn. eis Nov. 1, 1889 | Sept. 21, 1893 
Joseph W. Nicol... _.| Indiana_- Sept. 22, 1893 | Sept. 30, 1894 

; | 

COMPTROLLERS? 
Robert B. Bowler____. Se 8 th RN + A Oct. 1,1894] Aug. 4, 1897 
Robert J. Tracewell.____- See Indiana July 26,1897 | May 15, 1913 
George E. Downey....................--|----- eee | May 16,1913] Aug. 31, 1915 
Walter W. Warwick........___. ea ..| Sept. 1,1915 | June 30, 1921 

ASSISTANT COMPTROLLERS ? 

Charles H. Mansur..............___. EAE: | see) Apr. 16, 1895 
Baweré A. Bowers....:...............- Connecticut_. June 6,1895 | Dec. 24, 1897 
Leander P. Mitchell. ..........._..__-- Indiana....______- Se Jan. 18,1898 |#Dec. 6,1912 
Walter W. Warwick.......______ = OS eee May 24,1913 | Aug. 31,1915 
Charles Marshall Foree___.__....___. _..| Kentucky___--- --| Sept. 1, 1915 June 30, 1921 


| 


1 Office of Second Comptroller created Mar. 3, 1817. 

2 Office of Deputy Second Comptroller created Mar. 3, 1875. 

+ By the act of July 31, 1894, taking effect Oct. 1, 1894, the First Comptroller of the Treasury was made 
Comptroller of the Treasury and the office of Assistant Comptroller of the Treasury created; the offices of 
Second Comptroller of the Treasury, Deputy Second Comptroller, and Deputy First Comptroller were 


abolished. | 
* Died in office. 
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COMPTROLLERS GENERAL OF THE UNITED STATES 


COMPTROLLERS GENERAL! 








‘ ‘ . awe Date of com- | Expiration 
Name Whence appointed mission of service 
| I itn naicisnmnacinninicncinenca June 29,1921 | June 30, 1936 
teal New Hampshire. -.............-.-- Apr. 7,1939 |? June 19, 1940 
NY Gi IN icin dinieawncaswcece | Werth Capetien.. ...nccccccccceces BE, Be icctdensaccdice 


ASSISTANT COMPTROLLERS GENERAL! 





Lartia BR. Giem............... bite cat daha tiles alata neat aia June 30,1921 | Nov.11, 1930 
Richard N. Elliott...........- ; pied bale Sae teenie dota ceisinncocel Ss Gee Dec. 16, 1931 
Richard N. Elliott ¢.................... ie anes atileicieieaiielets | Dec. 17,1931 |§ Apr. 30, 1943 
ee ee ee Be: SURE coscuacnceres 











1 By the act of June 10, 1921, 42 Stat. 23, effective July 1, 1921, the offices of Comptroller General of the 
United States and Assistant Comptroller General of the United States were created and the offices of the 
Comptroller of the Treasury and Assistant Comptroller of the Treasury were abolished. 

3 Resigned. 

3 Recess appointment. 

4 Acting Comptroller General of the United States July 1, 1936, to Apr. 10, 1939; June 20 to Oct. 31, 1940. 

5 Retired. 


x 
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(B-49738) 


PROPERTY—PRIVATE—LEASES OR AGREEMENTS IN SETTLEMENT OF 
CONDEMNATION PROCEEDINGS FOR TAKING OF TEMPORARY USE 


Leases or agreements in settlement of condemnation proceedings for the taking 
of temporary use of premises occupied by tenants having vested rights of 
reoccupancy after termination of the Government’s use may be adminis- 
tratively executed at the fair rental value of the interest required, taking 
into consideration items of consequential damage—moving expenses, ete.— 
provable under the principles of “just compensation” laid down by the 
Supreme Court of the United States in United States v. General Motors 
Corporation, 323 U. S. 373, but the lease or agreement should not include a 
specific provision for the payment of a fixed sum representing such items 
of provable damage. 

In connection with the administrative settlement of condemnation proceedings 
for the taking of temporary use of premises occupied by tenants having 
vested rights of reoccupancy after termination of the Government’s use, 
agreements may be entered into with the tenants for the release of their 
right of reoccupancy and a lease executed with the landlord; but, following 
the principles of “just compensation” laid down by the Supreme Court of 
the United States in United Stutes v. General Motors Corporation, 323 U. S. 
373, the amount payable for such a release may not be fixed as the exact 
equivalent of reasonable moving expenses, such expenses being for con- 
sideration only as bearing on the market value of the interest taken. 

Formal condemnation proceedings for the taking of temporary use of premises 
occupied by tenants having vested rights of reoccupancy after termination 
of the Government’s use are not required as a condition precedent to adminis- 
trative execution of agreements or leases providing for payment to tenants 
of amounts representing the fair market value of the term required by the 
Government—reasonable moving expenses considered—to which they would 
be entitled under or in settlement of such condemnation proceedings. 


Comptroller General Warren to the Secretary of the Navy, July 2, 1945: 
There has been received a letter dated May 9, 1945, reference ND12/ 

N1-13 F-5-3/RAG:ms C5-57-SF-4, from the Head, Real Estate 

Division, Bureau of Yards and Docks, Navy Department, as follows: 


In many instances in which the Navy Department desires immediate but not 
permanent possession of real estate for the prosecution of the war, the Attorney 
General is requested to institute condemnation proceedings under the Second 
War Powers Act to acquire a term for years terminating on the last day of the 
fiscal year during which the proceeding is instituted. Thereafter, if possible, 
leases are negotiated for the same term with the parties in interest and the 
proceedings are dismissed. The experience of this Department has been that 
nearly all such cases are settled in this manner. 

Payment for the use of the property is based upon the fair rental value. How- 
ever, the case of the United States v. General Motors Corporation (323 W. S. 373, 
65 S. Ct. 357) has presented several problems which affect negotiations for 
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leases both in settlement of condemnation proceedings and on a voluntary basis 
where no condemnation proceedings have been instituted. In that case it was 
held that where the term taken is of a shorter duration than an existing lease 
covering all or a portion of the premises taken, the tenant is entitled to present 
as part of the evidence establishing the fair market value of the estate taken, 
“the reasonable cost of moving out the property stored and preparing the space 
for occupancy by the subtenant. That cost would include labor, materials, and 
transportation. And it might also include the storage of goods against their 
sale or the cost of their return to the leased premises.” 

The case of the “United States v. Certain Space in Building known as Marshall 
Square Building, located at No. 1182 Market Street, in the City and County of 
San Francisco, State of California, Orpheum Building Corporation, et al.,” Civil 
No. 24142-S, instituted in the District Court of the United States for the Northern 
District of California at the request of the Navy Department, is a typical example 
of the type of case with which this letter is concerned. The petition in condemna- 
tion in that case, filed December 21, 1944, states that the estate sought is “‘a term 
of years ending June 30, 1945.” Tenant X has a lease on certain rooms expiring 
June 30, 1946. Tenant Y has a lease on certain rooms expiring June 30, 1945, with 
an option to renew from year to year until June 30, 1950. Tenant Z has a lease 
on certain rooms expiring June 30, 1950, with the right to cancel on June 30 of any 
year. Whether the premises will be needed by the Government subsequent to 
June 30, 1945 was not known at the time the proceedings were filed and will not 
be known until shortly before the term expires. Meanwhile, the tenants are 
insisting on and are entitled to settlement or adjudication of their interests on 
the basis of the petition in condemnation as it now stands. 

The Supreme Court in the General Motors case allowed proof of moving expenses 
on the basis that the premises of the tenant are “presumably to be reoccupied and 
used, as before, to the end of the lease term on the termination of the Government's 
use.” This assumption was made even though, in fact, the tenant may find it to 
his advantage not to reoccupy the premises. He may later sublease to another 
tenant or by consent of the owner terminate his lease. Nevertheless, he is allowed 
to prove moving expenses. Tenant X is clearly in this position. This Department 
is of the opinion that tenants Y and Z for the same reason, are entitled to prove 
moving expenses. The filing of the proceeding does not prevent Y from exercising 
his option to extend the term and does not compel Z to cancel his. To assume that 
Y and Z will refuse to renew and cancel, respectively, is as arbitrary and unfair as 
to assume that tenant X and the tenant in the General Motors case will not reoc- 
cupy the premises. Since the Supreme Court refused to make such an assumption 
in the General Motors case, but made instead the opposite assumption, this Depart- 
ment believes that the Government in dealing with tenants such as Y and Z is 
entitled to assume that, whatever the advisability of the moves, tenant Y will 
renew his lease and tenant Z will not cancel his. In other words, it is believed that 
the Government has no right to force the tenant to take one of the two alternatives 
he has. Consequently, it is believed that tenants Y and Z would be entitled to 
moving expenses. This conclusion is supported by the case of United States v. 
Petty Motor Co. et al. (147 F. (2d) 912), where tenants with less substantial 
property interests were allowed to prove moving expenses. 

Although the Court in the General Motors decision holds that moving expenses, 
ete., constitute evidence of the fair rental value of the property, a sublease nego- 
tiated by the Government with a tenant in settlement of the condemnation proceed- 
ing would normally provide a right for the Government to renew the term of 
such lease from year to year, and it is apparent that as to moving expenses the 
tenant will have received just compensation when such expenses have once been 
paid, and they should not be included in the rental for any renewal term. Although 
it would be possible to include the moving expenses in the rental value for the 
original term and provide for renewal at the fair rental value without moving 
expenses, a more accurate method would be to provide for payment of the actual 
fair rental value during the original term and any renewal, and to make separate 
provision for the payment of a fixed sum representing moving expenses at the 
beginning of the term. 

The first question is, therefore, whether this Department in settlement of such 
proceeding may obtain leases with tenants such as X, Y, and Z at the fair rental 
value with specific provisions in the leases for the payment of a fixed sum repre- 
senting the elements of damage provable under the General Motors decision? 

Frequently a tenant in the position of tenant X, Y or Z, being forced to move 
from the premises, prefers to have his entire lease cancelled, with the consent of 
the landlord. This works to the advantage of the Government in that the Govern- 
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ment may make one lease with the owner with a right of renewal which might 
extend beyond the term of the sublease. It also avoids the necessity of making and 
continuing subleases with several tenants, and it avoids a possible obligation on 
the Government to pay for the storage of tenant’s property and the cost of return- 
ing the property to the premises. However, the tenant will not consent to cancella- 
tion of his lease if it means that he will not receive moving expenses. 

The second question is, therefore, whether agreements may be made with 
tenants such as X, Y, and Z whereby a fixed sum representing the reasonable 
expense of moving from the premises will be paid by the Government for obtaining 
a release of their interests in the premises? 

The third question is whether or not similar agreements may be entered into in 
the negotiation of a lease without resort to condemmation proceedings when the 
circumstances are such that a tenant would be entitled to the payment of moving 
expenses if a condemnation proceding were instituted and where it appears that 
such agreements would save the expenses and inconvenience of instituting a 
proceeding? 

Before considering the three specific questions posed in the above 
letter, it would appear necessary to decide whether any distinction is 
required to be made with respect to the rights of tenants X, Y, and Z 
in applying the principles of the General Motors case. It is under- 
stood that tenant X has a lease on certain premises expiring one year 
after the termination of the term specified in the condemnation petition 
filed by the Government; that tenant Y has a lease which, though 
due to expire coincident with the term specified in the condemnation 
petition, is renewable from year to year thereafter for 5 years; and 
that tenant Z has a lease which, though not due to expire for 5 years, 
may be cancelled at the end of any year. Also, it is understood that it 
was not known at the time condemnation proceedings were instituted 
whether the Government would require the use of the premises beyond 
the term specified. 

The Supreme Court described the problem in the General Motors 
case as involving the ascertainment of the just compensation required 
by the Fifth Amendment of the Constitution where “temporary occu- 
pancy of a portion of a leased building is taken from a tenant who holds 
under a long term lease.” And in further describing such problem, the 
court stated—after declaring that the decision should not be inter- 
preted as a departure from the well-established rule that just compen- 
sation in cases where the fee is taken does not include future loss of 
profits, the expense of moving removable fixtures and personal prop- 
erty from the premises, and other similar consequential losses: 

The question posed in this case then is, shall a-different measure of compensa- 
tion apply where that which is taken is a right of temporary occupancy of a 
building equipped for the condemnee’s business, filled with his commodities, and 
presumably to be reoccupied and used, as before, to the end of the lease term on 
the termination of the Government’s use? * * 

The Petty Motor Company case, cited in the above letter, involved 
the question of whether the trial court correctly admitted evidence, 
on behalf of several tenants of a building in which the Government 
had taken a leasehold interest, of the costs of moving out of the build- 


ing, remodeling the new premises, reinstalling their equipment, and 
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the increased rents they were required to pay. The court, in affirming 
the trial court’s ruling, referred to the General Motors case and said: 


* * * The difference in the General Motors Case and the present case is 
that in the General Motors Case the government was carving out of a long-term 
lease owned by General Motors a lease for a short term; whereas, in this case 
the lease acquired by the government was for a term extending beyond the expira- 
tion of the lease owned by each of the tenants, with the exception of the lease 
owned by the Independent Pneumatic Tool Company, and possibly with the excep- 
tion of the lease owned by the Petty Motor Company. 

* * * ~ * * * 


* * * The basic principles announced in the General Motors Case are not 
confined to the narrow facts involved therein. We are convinced that the prin- 
ciples announced therein are controlling under the facts as presented here. 
Otherwise, the government would in this case convert the Fifth Amendment from 
a guarantee of just compensation into an instrument of confiscation. 

The soundness of the decision in the Petty Motor Company case 
might be open to some question. The General Motors decision was 
confined specifically to the situation where the Government does not 
take the entire interest which a tenant has in the premises but “by the 
form of its proceedings chops it into bits, of which it takes only what 
it wants, however few or minute, and leaves him holding the remainder, 
which may then be altogether useless to him, refusing to pay more than 
the ‘market rental value’ for the use of the chips so cut off.” And not 
only was the said decision so confined on the facts, but the reasoning by 
which the court arrived at its conclusion appears to turn on the circum- 
stance that only a portion of the tenant’s leasehold interest was taken 
by the Government. Where the Government takes the tenant’s entire 
interest, as in the Petty Motor Company case, it may be that the same 
rule as to consequential damages should apply as in the case of the 
taking of a fee. 

However, reliance need not be placed on the Petty Motor Company 
case in deciding the point here in issue, since it appears that each of 
the tenants X, Y, and Z has a vested right to reoccupy the premises 
after the termination of the Government’s term. It would seem imma- 
terial whether such right is incident to the least term itself or whether 
it is incident to a right of renewal granted under such lease. More- 
over, although there might be some doubt whether a tenant whose right 
to reoccupy the premises taken is limited to a comparatively short 
period of time, actually will exercise such right—unless he is able, in 
the meantime, to obtain assurance of a longer term of occupancy—I 
would not be inclined to require that a distinction be made with respect 
to such tenants for the purposes here involved. In other words, 
tenants in the classes of X, Y, and Z may be considered and treated 
alike in the execution of otherwise proper leases and agreements 
designed to secure for the Government possession of necessary 
premises. | 

The first question posed in the above letter is whether the Navy De- 
partment properly may settle condemnation proceedings by the exe- 
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cution of leases with tenants such as X, Y, and Z at the fair rental 
value for the term and include therein specific provisions for the pay- 
ment of a fixed sum representing elements of damage provable under 
the General Motors decision. In this connection, it is significant to 
note that in that decision the Supreme Court stated that certain items 
could be proved “not as independent items of damage but to aid in the 
determination of what would be the usual—the market—price which 
would be asked and paid for such temporary occupancy of the build- 
ing then in use under a long-term lease.” Of course, it may be that 
this basis for admitting evidence of such damage will prove more 
theoretical than practical since it seems probable that a jury merely 
will incorporate into its verdict a liquidated sum covering such dam- 
age. However, where settlement of condemnation proceedings is un- 
dertaken administratively, it would seem that the principles laid down 
by the Supreme Court should be adhered to as closely as possible and 
that reasonable moving expenses, etc., should be considered only as 
bearing on the market value of the interest taken. For that reason, 
the proposal to include in leases executed in settlement of condemna- 
tion proceedings, specific provisions for the payment of a fixed sum 
representing the elements of damage provable under the General 
Motors decision, would appear objectionable. 

The second question involves what is, in effect, a proposal to pur- 
chase from tenants their right to reoccupy the premises after use by 
the Government and to pay for such right a fixed sum representing the 
reasonable cost of moving from the premises. In such cases a lease 
covering the above premises would be executed with the owner of the 
building and would provide for the payment of a fair rental rate for 
the term specified in such lease. The same principle controls the 
answer to this question as in the case of the first question. That is to 
say, reasonable moving expenses, being for consideration only as 
affecting the value of the property right taken, do not necessarily 
constitute the exact equivalent of what the tenant’s right to reoceupy 
is worth. Consequently, although there would appear to be no objec- 
tion to the execution of separate agreements with the tenants whereby 
releases of their interests in the premises would be obtained, the 
amounts payable therefor should be fixed in accordance with the prin- 
ciples above stated. 

The third and final question is answered in the affirmative, there 
appearing no logical reason for requiring the institution of formal 
condemnation proceedings as a condition precedent to the execution 
of agreements or leases providing for payment to tenants of amounts 
to which they would be entitled under, or in the settlement of, such 
condemnation proceedings. 
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(B-50296) 


MILEAGE; TRANSPORTATION OF DEPENDENTS AND HOUSEHOLD 
EFFECTS—ARMY OFFICERS RETIRED OR RELEASED FROM ACTIVE 
DUTY—TIME LIMITATIONS 


In view of existing transportation, housing, etc., conditions, the requirement that 
Army officers retired or relieved from active duty perform travel to their 
homes within one year in order to be entitled to mileage, transportation of 
dependents and shipment of household effects (compare 24 Comp. Gen. 291) 
may be relaxed, provided Army Regulations be appropriately amended, to 
permit payment, transportation in kind or reimbursement in connection with 
travel or transportation accomplished within one year after termination 
of the present war or within one year after date of retirement or relief from 
active duty, whichever is later. 


Assistant Comptroller General Yates to the Secretary of War, July 2, 1945: 
There has been received your letter of June 5, 1945, as follows: 


It has been brought to my attention that a considerable number of personnel 
of the Army are being deprived of rights to which they are entitled under the 
governing statutes because of the fact that travel of said personnel and their 
dependents and shipment of household goods are not begun within one year 
after date of retirement or relief from active duty. 

This restriction on payment of mileage, the furnishing of transportation of 
dependents, and shipment of household goods, or reimbursement covering cost 
thereof, is predicated on the principles set forth in your decision, dated 10 
October 1944 (24 Comp. Gen. 291), wherein it is stated, citing previous decisions: 

“The basis of the requirement that travel be performed to the officer’s home 
within one year from date of retirement or relief from active duty is predicated 
primarily upon a determination that travel within one year under circumstances 
of retirement or release from active duty is a reasonable time.” 

The one-year rule referred to above was originally adopted in peace time. 
In view of crowded conditions obtaining in many parts of the United States 
at the present time, occasioned by the operation of munition plants, shipyards, 
and factories, necessary to the prosecution of the war, with the attending influx 
of workers and their families, and military demand confronting an overburdened 
transport system, the War Department in 1942 restricted its personnel to one 
move of household goods and dependents at Government expense. This action 
was considered a military necessity in order to eliminate the need for further 
construction of housing and discourage further demands for transportation dur- 
ing the peak periods of the emergency. It is believed that one year no longer may 
be considered to be a “reasonable” period in all cases within which to require 
that military personnel, retired and relieved from active duty, travel to their 
homes, inasmuch as such movement during this period would aggravate the 
conditions cited herein. An extension of the period of time, not for convenience 
of the traveler but as a measure consistent with the intent of the present War 
Department one-move restriction, appears desirable. 

For the reasons set forth above, your decision is requested, whether, provided 
Army Regulations are amended, payment of mileage, transportation of depend- 
ents, and shipment of household goods, or reimbursement covering cost of such 
transportation or shipment, may properly be made in connection with retirement 
or relief from active duty provided the travel is begun within one year after 
the termination of the war in which the United States is now engaged or within 
one year after date of retirement or relief from active duty, whichever is later. 


In view of the circumstances related in your letter, this office would 
not be required to object to otherwise proper payments of mileage, the 
furnishing of transportation of dependents and shipment of house- 
hold goods, or reimbursement covering cost of such transportation or 
shipment, incident to retirement or relief from active duty of officers 
entitled by law to such benefits, provided the travel is accomplished 
within one year after termination of the war in which the United 
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States is now engaged, or within one year after date of retirement or 
relief from active duty, whichever is later, if the Army Regulations 
should be amended to provide therefor. 


(B-34706, B-34570) 


GOVERNMENT CORPORATIONS—G. A. O. AUDIT OF FINANCIAL 
: TRANSACTIONS OF MIXED-OWNERSHIP CORPORATIONS 


The provisions of section 5 (a) of the act of February 24, 1945, requiring an audit 
by the General Accounting Office of the financial transactions of ‘all Govern- 
ment corporations” are applicable not only to wholly-owned Government 
corporations but, also, to mixed-ownership corporations such as the Federal 
Deposit Insurance Corporation. 


Comptroller General Warren to the Chairman, Federal Deposit Insurance Cor- 
poration, July 3, 1945: 


I have a letter of June 19, 1945, signed by your general counsel, in 
which reference is made to the George Act, Public Law 4, approved 
February 24, 1945, and the question is raised whether the act is applica- 
ble to miwed-ownership Government corporations as distinguished 
from wholly-owned Government corporations., The letter indicates 
that a certain doubt upon the question has arisen because of the diverse 
views expressed during the course of the congressional debates, and an 
authoritative opinion is said to be particularly desirable in view of the 
effect of that question upon the continuance of the private audit of the 
FDIC transactions for the fiscal year 1945, the work upon which, begun 
sometime ago, has been suspended for the time being. 

The pertinent language of the act cited is found in the first lines of 
section 5 (a), 59 Stat. 6, which read: 


The financial transactions of all Government corporations shall be audited by 
the General Accounting Office * * * 
There is not suggested any doubt but that the Federal Deposit Insur- 
ance Corporation is a Government corporation—and that it would 
appear to be beyond question in view of the report of the Joint Com- 
mittee on Reduction of Nonessential Federal Expenditures (1944, 
Senate Document No. 227, 78th Congress) and of the opinions in Smith 
v. Kansas City Title & Trust Company, 255 U.S. 180, 208-213; Fed- 
eral Land Bank v. Priddy, 295 U. S. 229; Doherty v. United States, 94 
F, 2d 495. With that premise, the uncompromising generality of the 
statute’s terms, “all Government corporations,” might be thought to 
leave no room for doubt or further inquiry. But, as you indicate, 
there was raised in the debates a question as to the mixed-ownership 
group of Government corporations; hence, it is thought well to re- 
view the legislative history. 

I believe the doubts and the diversity of views to which your general 
counsel refers may be explained by the error in the language of the 
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statutory provision as it appeared in the Congressional Record at the 
time of its introduction. It will be recalled that the section from which 
the above-quoted language is taken originated in an amendment pro- 
posed on the floor of the Senate to the George Bill, S. 375. As appear- 
ing at page 714, Record of February 1, 1945 (Semi-mo. ed.), the 
corresponding language reads: 


The financial transactions of wholly-owned Government corporations * * *. 


However, the bill which actually was considered and passed by the 
Senate uses the language “of all Government corporations.” No 
change was made by the House Committee, or by the House of Rep- 
resentatives, and that is the language of the law as approved. I am 
informed that a correction has been made in the Congressional Record 
and will be reflected in the permanent volume 91 at page 687. 

Reference to the debate reported in the Congressional Record for 
February 1 will affirm that there was no doubt in the Senate as to the 
legislation which actually was considered and adopted on that date. 
The sponsor of the amendment, Senator Byrd, listed by name the 
fifty-six Government corporations which were expected to be covered 
by the audit required’ by the amendment and included the Federal 
Deposit Insurance Corporation, as well as a number of other corpora- 
tions of the mixed-ownership group (page 715). Thereafter, it was 
observed at least twice that all the corporations were to be covered by 
the act and the same question was raised, just before the vote, by Sen- 
ator McKellar, who asked, “Does the Senator’s amendment require all 
corporations of the Government to be audited?” He was answered by 
Senator Byrd, “Yes; just as other agencies of the Government are 
audited.” 

After its approval by the Senate, the bill (including the language 
“all Government corporations”) was introduced in the House, referred 
to a committee, and returned to the House with a committee report 
which at least twice reiterates that a/J Government corporations are 
to be audited and contains no hint that the mixed-ownership group are 
not included (House Rep. No. 60, 79th Congress). On the floor (in 
Committee of the Whole), in answer to a specific question, the view 
definitely was indicated by the member in charge of the bill that the 
audit provisions applied to the corporations wholly owned by the 
United States, but it will be noted (page 1180, Congressional Record 
for February 15, 1945) that such conclusion was stated in answer to 
a question which misquoted the language of the bill then under con- 
sideration. Upon the following day, an amendment was discussed to 
make the provision read : 


Government owned or controlled corporations. 


While the amendment finally was ruled out on a point of order (page 
1220), its effect is not clear since there was a misunderstanding whether 
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the result would be to extend or to limit the scope of the bill. Thus, as 
shown at page 1220, the Federal Deposit Insurance Corporation was 
referred to by name and was said to have been brought under the audit 
of the General Accounting Office. Upon the following page of the 
Record appears a letter of the same day from this office listing the 
entire group of fifty-six corporations, including the Federal Deposit 
Insurance Corporation, which this office would feel called upon to audit 
under the language “all Government corporations,” if the bill were 
enacted without change. It is true, however, that (if the debate was 
correctly reported) that letter was not fully described at the time and 
it did not, of course, actually appear in the Record until after the 
vote had been taken. 

I believe that all the references noted in connection with the debates 
in the House where some doubt or limit was expressed as to the corpora- 
tions to be covered by the bill can be explained by the error above noted 
in the print of the Congressional Record which first purported to con- 
tain the language of the bill as introduced and passed in the Senate. 
It was in the effort to eliminate any possible doubt that the letter from 
this office now appearing on page 1221 of the Congressional Record 
specifically listed the corporations, including the mixed-ownership 
group, which the bill was understood to cover. After that letter ap- 
peared, there remained, of course, ample time to correct the bill prior 
to its enrollment three days later (Record, page 1254). However, as 
enrolled and approved, the law reads, “all Government corporations,” 
and in view of the foregoing, I feel not only justified but required to 
interpret the language as meaning exactly what it says, without the 
inference of a limitation which the membership of neither house of 
Congress either expressed or implied. 

Also, it is pertinent to observe that the identical language “all Gov- 
ernment corporations” was used subsequently by the Congress in pro- 
viding certain administrative provisions to facilitate the audit re- 
quired. See Public Law 40, approved April 25, 1945, 59 Stat. 81, and 
House Report No. 221.thereon. Further, the conclusion as above 
stated has been reiterated in a number of letters and reports on the 
current Byrd-Butler Bill, S. 469, and its companion bills in the House 
of Representatives, H. R. 2051 and H. R. 2177. 

Accordingly, it is my view that the law requires an audit to be 
made by the General Accounting Office of all true Government corpora- 
tions, including the mixed-ownership group of which the Federal 
Deposit Insurance Corporation is one, and such an audit will be 
undertaken. - 

I do not understand your letter to contain a request for a decision 
upon the continuance of the private audit which has been undertaken, 
but I assume you are familiar with the language of Public Law 40, 
approved April 25, 1945, to the effect that, 
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* * * unless otherwise expressly provided by law, no funds of any Govern- 


ment corporation shall be used to pay the cost of any private audit of the financial 
records of the offices of such corporation except the cost of such audits contracted 
for and undertaken prior to the date of approval of this Act. 





(B-48776) 


LICENSE FEES FOR TAX-EXEMPT GASOLINE PURCHASES IN 
NORTH DAKOTA 


Fees for licenses required by the State of North Dakota as a condition precedent 
to the purchase of gasoline for non-highway purposes without payment of 
the otherwise applicable State tax thereon are payable from Federal funds 
to the extent necessary to enable the United States to avail itself of the 
privilege of such tax exemption on the same terms as are applicable to 
private users. 3 Comp. Gen. 663, distinguished. 


Comptroller General Warren to L. E. Lyman, Department of Agriculture, July 
4, 1945: 


Reference is made to your letter of March 20, 1945, as follows: 


There is attached for your advance decision Bureau Voucher 15490 in favor of 
the State Auditor of North Dakota covering the purchase of four licenses for 
use by the Soil Conservation Service to purchase non-highway fuel in the State 
exempt from the State Motor Vehicle Fuel Tax. 

It is recognized that the Federal Government is not exempt from payment of 
the North Dakota Motor Vehicle Fuel Tax, 21 C. G. 843. However, according 
to the state authorities fuel purchased for non-highway purposes may be secured 
exempt from the four cents per gallon state tax if the purchaser is granted a 
license by the State Auditor, at a fee of fifty cents each, to present to the vendor 
at the time of purchase as evidence that he has authority to purchase tax exempt 
fuel. Without such evidence the privilege is denied. 

The Soil Conservation Service purchases a considerable quantity of non-high- 
way fuel to carry on its operations in the State and there is no question but what 
the savings in the motor vehicle fuel tax far outweighs the nominal cost of the 
licenses. However, there is for consideration decisions of your office which 
would indicate that the payment of such fee is not permissible from public 
funds. In3C. G. 663 it is stated: 

“The question of the authority of a State to require Federal employees who, 
in the discharge of their official duties, are engaged in occupations, which are 
the subject of State regulations through the issue of permits or licenses, has 
frequently been before the accounting officers and the courts, and it has uni- 
formly been held that the employees so engaged are not required to obtain the 
permits or licenses required to be obtained by the general public.” 

Since the State Auditor has informed this office that should payment on the 
attached voucher be refused, it will be necessary to withdraw and cancel the 
licenses, I would appreciate your decision as to whether or not the account may 
be paid from public funds. 


In 3 Comp. Gen. 663, referred to in your above-quoted letter, it was 
held (quoting syllabus) : 

The facilities of the Federal Government are not subject to local city ordinances 
or regulations and where such an ordinance or regulation of a municipal fire 
department requires that a permit be obtained for the operation of a gasoline 
pump, such permit to be issued upon examination and payment of a fee, a Federal 
employee, whose official duties require the operation of a Federal gasoline pump, 
is not required to stand the examination or to pay the fee. 

The said decision and the other decisions of the accounting officers 
and the courts referred to therein negative the authority of States or 
muncipalities to control agents or instrumentalities of the United 
States in the performance of their duties as such agents or instru- 
mentalities. However, the instant matter does not involve any question 
of attempted control of Federal agents or instrumentalities by the 
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State of North Dakota, or the imposition of a tax on Federal activities, 
but rather involves the granting of a privilege by the State to such 
agents or instrumentalities, conditioned on certain requirements which 
are applicable to all seeking the said privilege. Payment of the 
involved license fees for the privilege of obtaining tax-exempt gasoline 
for non-highway purposes is not a tax but appears to be analogous to 
payment of fees for the privilege of recording deeds, etc., in county 
records, or payment of water rental, etc., to municipalities, or payment 
of State court fees, all of which payments are, in general, properly 
payable from appropriated moneys. See, for example, Federal Bank 
of New Orleans v. Crosland, 261 U. S. 374, wherein the court said, with 
respect to a fee for recording a mortgage held by the United States: 
“Of course the State is not bound to furnish its registry for nothing. 
It may charge a reasonable fee to meet the expenses of the institution.” 

As held in 21 Comp. Gen. 843, referred to in your letter, a vendor of 
gasoline to the United States is not exempt from payment of the State 
gasoline tax imposed by the North Dakota statute and the United 
States must pay the full price of gasoline, inclusive of the said State 
tax, inasmuch as the legal incidence of the tax is upon the vendor and 
not upon the United States. Consequently, the United States stands 
in the same position as a private vendee of gasoline with respect to 
payment of the amount of the tax, and there is not perceived any objec- 
tion to making payment of such license fees as necessary to enable the 
United States to avail itself of the privilege of exemption from pay- 
ment of the amount of the said State tax on gasoline for non-highway 
use on the same terms as applicable to private users. 

In specific answer to your inquiry, you are advised that the voucher 
transmitted with your letter may be certified for payment, if otherwise 
sorrect. 

The voucher is returned herewith. 


(B-50653) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE— 
DESIGNATION OF HOME AS HEADQUARTERS 


Where, due to the nature of their duties, employees are authorized to use their 
homes located in rural areas as their official headquarters, such employees 
may be paid mileage for the use of privately owned automobiles for official 
travel, properly authorized in advance, to and from their homes; however, 
in view of the provisions of paragraphs 3 and 12 (a) of the Standardized Gov- 
ernment Travel Regulations, no mileage may be allowed for travel within a 
radius of two miles of the employee’s home. 


Comptroller General Warren to Glenn W. Sitz, Department of Agriculture. 
July 4, 1945: 


I have your letter of June 19, 1945, as follows: 


There is attached the reimbursement voucher of Mr. Phillip G. Eiland, Crop 
Insurance Adjuster, Route 2, Clanton, Alabama, submitted to me for certification 
in the amount of $111.24, under travel order No. 100-644, copy of which is 
attached. The question to which an answer is desired will be stated hereinafter. 
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In the administration of its crop insurance programs the Federal Crop Insur- 
ance Corporation has appointed in the several states a large number of crop 
insurance adjusters on a per diem basis. In many cases travel orders have been 
issued to these adjusters showing their rural residences as their official station, 
and authorizing travel by privately owned automobiles at the rate of four cents 
per mile, because it has been administratively determined to be more economical 
and advantageous to the United States. 

The speedometer readings submitted by Mr. Biland clearly indicate that claim 
for mileage is made from and to his residence. 

Paragraph 3 of Government Travel Regulations states in part: 

“* * * but if not stationed in an incorporated city or town, the official 
station is the reservation, station, or established area, or, in the case of large 
reservations the established subdivision thereof having definite boundaries within 
which the designated post of duty is located, but in no case shall a place within 2 
miles of a traveler’s office or living quarters be considered as away from his post 
of duty.” 

Paragraph 12 (a) of same regulations states in part: 

“* * * mileage for use of privately owned motorcycle or automobile must 
be computed beginning and ending at limits of the areas prescribed in paragraph 3, 
as mileage for use of privately owned motorcycle or automobile will not be allowed 
for travel within post of duty as defined in said paragraph.” 

Please advise me whether or not mileage from and to his rural residence may 
be allowed to Mr. Eiland. If your answer is in the negative please advise upon 
what basis suspension for excess mileage should be made. 


I am unable to find a previous decision of your office specifically answering this 
question. 


The travel order issued May 1, 1945, to Mr. Eiland designates his 
official station as “Seven miles south of Clanton, Ala.” which designa- 
tion presumably refers to the location of his home. Said order author- 
izes the use of a privately owned automobile at 4 cents per mile for 
travel from his official station. 

Where due to the nature of their duties employees of the United 
States properly are authorized to use their homes as their headquarters 
such employees may be paid mileage for the use of privately owned 
automobiles when properly authorized in advance. Cf. B-37023, May 
16,1945. However, in such cases no mileage may be allowed for travel 
within a radius of two miles of the employee’s home, such payment 
being barred by paragraphs 3 and 12a of the Standardized Government 
Travel Regulations, quoted in your submission. 

As Mr. Eiland apparently has computed his mileage on the sub- 
mitted voucher upon the total number of miles shown by his speedom- 
eter readings from the time he leaves his home until his return thereto, 
there would be for deducting from the mileage claimed four miles for 
each round trip on official business based upon his home as headquarters. 

The voucher is herewith returned and, in the absence of other objec- 
tion, same may be certified for payment after appropriate deduction 
of mileage has been made as above indicated. 





(B-50664) 


LUMP-SUM LEAVE PAYMENTS—TRANSFER OF EMPLOYEES UNDER 
WAR SERVICE REGULATIONS 


The granting of “leave without pay,” pursuant to section 4 of War Service Regula- 
tion IX, to an employee subject to the annual leave act of March 14, 1936, for 
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a period of essential war service under War Manpower Commission Directive 
No. 10, in the legislative branch of the Government, may be regarded either 
as a separation or as a transfer to another service having a different leave 
system for purposes of applying the lump-sum leave payment provisions of 
the act of December 21, 1944. 


Comptroller General Warren to the Secretary of War, July 4, 1945: 
I have your letter of June 22, 1945 as follows: 


Certain problems have arisen in the Department concerning the application 
of Public Law 525—78th Congress and Executive Order $414 (as interpreted in 
23 Comp. Gen. 790) to cases involving transfer of civilian employees from the 
War Department to the legislative branch of the Government under authority of 
Section 4 of War Service Regulation 9 (War Transfer—Leave Without Pay). 

The provisions of Section 4 of War Service Regulation 9 which appear perti- 
nent in the present case are quoted for your information: 

“(a) The release of any employee from any department or agency for employ- 
ment in a private or public enterprise, including an activity carried on by a State, 
territory, or possession of the United States, or by any political subdivision 
thereof, or by any agency or instrumentality of a State, territory, or possession 
of the United States or their political subdivisions, will be authorized by the Com- 
mission under Directive No. 10 of the War Manpower Commission (effective Sep- 
tember 27, 1942) whenever the Commission shall find that such employee is quali- 
fied to perform work in a critical war occupation (as defined in the Essential Ac- 
tivities and Essential Occupations Directive of the War Manpower Commission) 
and can make a more effective contribution to the war effort in an essential activ- 


ity carried on by a private or public enterprise, subject to the following conditions : 


“(1) An employee released under this section shall be entitled to the reemploy- 

ment benefits set forth in section 5 of this regulation. f 
s . . s s s om 

“(3) An employee whose release has been authorized under this section shall 
be carried in a leave-without-pay status in his Federal position for the period of 
his employment with the private or public enterprise, but not to extend beyond 
six months after the end of the war.” 

The specific questions involved are as follows: 

1. Where an employee having unused annual leave to his credit is transferred 
under authority of Section 4 of War Service Regulation 9 from a position subject 
to the leave act of March 14, 1936, to the legislative branch of the Government, is 
it proper to effect a lump sum payment for such unused leave at the time of trans- 
fer, irrespective of the requirement that the employee must be considered as being 
on leave without pay from his position subject to the leave act? 

2. If it is determined that lump sum payments cannot be made under the cir- 
cumstances described in question 1 above and the employee cannot receive pay- 
ment on a pay period basis because of possible violation of the dual compensation 
statutes, may such unused leave remain to the employee’s credit until return to 
duty in the former position, notwithstanding the fact that the period of War Trans- 
fer—Leave Without Pay may extend beyond one year? 

3. If employees are required to have the unused annual leave remain to their 
credit during the period of War Transfer—Leave Without Pay and at the expira- 
tion of such period do not return to the position from which transferred or to 
another position in the Federal service to which the leave is transferable, may the 
Department effect lump sum payment for such unused annual leave at the time the 
employee is absolutely separated from service in the legislative branch or at such 
time as he may be permanently employed in that service (which is under a “dif- 
ferent leave system” within the meaning of Section 3 of P. L. 525) ? 

Inasmuch as a case embracing the above questions is now pending, an early 
reply will be greatly appreciated. 


The act of December 21, 1944, 58 Stat. 845, Public Law 525, author- 
izes payment in a lump sum for annual leave when there is involved 
(1) a separation from the service, (2) death, or (3) a transfer to 
another service having a different leave system. 

There has been noted the regulation of the Civil Service Commis- 
sion—that employees released under Directive No. 10 of the War Man- 
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power Commission “shall be carried in a leave-without-pay status in 
his Federal position for the period of hisemployment with the * * * 
public enterprise” (quoting from the War Service Regulation referred 
to and quoted in your letter). So far as the release concerns another 
Federal office or position, such action under the said regulation would 
seem to be in contravention of the provisions of 5 U. S. Code 62 if the 
salary of either Federal office or position were at the rate of $2,500 or 
more per annum (2 Comp. Gen. 649), and also, would seem to be in 
contravention of the provisions of section 4.7 of the current leave 
regulations if the period should exceed one year and the employee has 
annual leave to his credit. See 23 Comp. Gen. 790, cited in your letter. 
But however that may be, so far as the present matter is concerned, 
the granting of so-called leave without pay pursuant to section 4 of 
War Service Regulation IX, quoted in your letter, to a War Depart- 
ment employee for the purpose of permitting him to work for the legis- 
lative branch of the Government, properly may be regarded either as a 
separation from the War Department position or as a transfer to 
another service having a different leave system for the purpose of 
applying the provisions of the lump-sum law of December 21, 1944— 
provided, of course, there is no break in service. 

Accordingly, question 1 is answered in the affirmative, thus making 
it unnecessary to answer questions 2 and 3. 


(B-50756) 


FEDERAL EMPLOYEES PAY ACT OF 1945—ESTABLISHMENT 
OF WORKWEEK; ETC. 


Employees of the Municipal Court for the District of Columbia whose compen- 
Sation is fixed in accordance with the Classification Act are subject to the 
overtime provisions of the Federal Employees Pay Act of 1945 requiring the 
establishment of a basic administrative workweek of 40 hours, rather than 
to the provisions of section 522 of the act authorizing a temporary 10 percent 
addition to basic compensation for employees of the “judicial branch.” 

There is no authority under the Federal Employees Pay Act of 1945 to prescribe 
for employees of the Municipal Court for the District of Columbia the number 
of hours for which the overtime compensation provided by section 201 will 
be paid to all employees of the court—on the basis of the average length of 
the overtime services performed in the past by employees who work irregular 
tours of duty, or otherwise—without regard to the number of hours of over- 
time actually worked by the individual employees. 

In the case of employees of the Municipal Court for the District of Columbia 
subject to the overtime provisions of the Federal Employees Pay Act of 1945, 
for whom it is not practicable to fix a regular tour of definite hours of duty 
for each workday of the calendar week, there may be established as the 
basic administrative workweek the first 40 hours of service performed within 
a period of not more than 6 days of the week,-and such additional hours of 
service, for which overtime compensation may be paid, as is deemed necessary 
may be ordered or approved. 


Comptroller General Warren to the Chief Judge, Municipal Court for the 
District of Columbia, July 5, 1945: 


I have your letter of June 28, 1945, as follows: 


I have the honor to request your opinion upon the questions hereinafter indi- 
cated, which have arisen in connection with the administration of the affairs of 
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the Municipal Court for the District of Columbia as created by the Act of April 1, 
1942 (District of Columbia Code, 1940 edition, Supplement II, Chapter 7, Sub- 
Chapter II, Section 11-751 et. seq.). 

In connection with H. R. 3393, 79th Congress, 1st Session, which, I understand, 
has now been passed by Congress, I have received a memorandum from the Clerk 
of this Court, reading as follows: 


“MEMORANDUM TO JUDGE BARSE 
“In re: Overtime Pay. 


“In line with my memorandum to you dated May 30, 1945, my office has just 
completed an exhaustive survey into the amount of overtime worked by the em- 
ployees of the Court. The survey covered a period of five months and necessi- 
tated checking the time sheets of all five departments of the Court—Criminal 
Division Clerk’s office; Civil Division Clerk’s office; Small Claims Cierk’s office; 
Administrative Department; and Probation Department—and covering 87 em- 
ployees. 

“The Overtime Pay Act of 1943, Public Law 49, provided that judicial em- 
ployees should receive a 15% increase in lieu of overtime because of intermittent 
and irregular hours. 

“Under this law there was no necessity for keeping any accurate record as to 
overtime worked. As a result, in many instances employees have signed in and 
out on the time sheets at the hours set for the various departments of the Court, 
although they may have come to work much earlier and possibly worked later 
than the hours indicated on the time sheets. The employees knew that they 
would receive no additional remuneration or compensatory time. 

“The present pay bill makes no provision for the Municipal Court for an 
increase in salary in lieu of overtime but does permit the Court employees to 
be paid on an overtime basis if the hours of work justify it (exceeding 40 hours per 
week). In my memorandum of May 30 I told you that Mr. Baruch of the 
Civil Service Commission had suggested that, in line with the Comptroller Gen- 
eral’s decision regarding Panama Canal employees, it would be proper for the 
Chief Judge to declare an official 48 or 44 hour work week, even though the 
hours were irregular from week to week, provided the average overtime equalled 
the time set forth in the Administrative Order. 

“The survey of the time sheets over this five months period revealed that 
many employees work far in excess of 44 or 48 hours ;-cr week and that if this 
excess were applied to those employees who do not regniarly work very much 
overtime, it would average over the entire 87 employees sufficient to equal the 
amount of overtime worked by District government employees, namely 44 hours 
per week. 

“The time sheets, which do not by any means give a complete picture of the 
overtime worked, show that our employees averaged almost 1,000 hours of 
overtime per month in the past five months. 

“In addition to these amounts on which we have the actual figures, there is a 
large amount of unrecorded overtime to be considered, which can only be ap- 
proximated, based on the following facts: 

“IT have been informed by Mr. Cooper, Chief Probation Officer, that half of his 
eight probation officers do field investigation work after office hours from three 
to four days per weex. A number of employees work on Saturday afternoons and 
occasionally on Sundays, namely your secretary, Miss Smith, Miss Callahan, 
some of the employees of the Administrative office, and myself. I do not sign 
a time sheet but I generally work an average of 60 hours per week, rarely leaving 
before 6:30 or 7:00 o’clock every day, including Saturday, and have not been 
absent a day since July, 1942, when the courts were consolidated. The matron 
in the Criminal Division comes to work at 6:00 o’clock every day and does not 
leave until all the courts are over. The D. C. cell man starts to work at 6:00 
A. M. and does not leave until the last prisoner has been sent to the Jail. When 
criminal jury courts run late, the telephone operator must stay in order that 
communications may be maintained between court and cell rooms. One of 
the bailiffs comes to work at 8:00 A. M. to deliver the mail around the Criminal 
Division Building and another bailiff starts running papers from the Corpora- 
tion Counsel’s office to the cell rooms shortly after 8:00 A. M. I understand 
that Miss Neff starts work in her office at 8:00 A. M. daily. The Finance Office 
starts receiving collateral from precincts at 8:00 A. M. daily and Saturdays 
must stay open until 4: 00 P. M. to receive fines. 

“From the above, it is obvious that the figure of approximately 1,000 hours 
per month as disclosed by the time sheets does not begin to show the actual 
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amount of overtime worked. In my opinion, a conservative estimate would be 
a total of more than 1,600 hours per month, which, spread over 87 employees, 
would amount to about four or five hours per week overtime for each employee. 
For many years, the Court has, like other Government agencies, been on an Official 
39-hour work week, and, were this four or five hours overtime added, it would 
be sufficient to justify setting an administrative work week of 44 hours. 

“If this meets with your approval, it will only be necessary for you to issue 
an order stating that on and after July 1, 1945, the official work week for em- 
ployees of the Municipal Court will be 44 hours per week. May I suggest the 
following language: 


“THE MUNICIPAL COURT FOR THE DISTBICT OF COLUMBIA 


“It is ordered that, effective July 1, 1945, and until further order of this Court, 
the official administrative work week for employees of The Municipal Court 
for the District of Columbia be, and the same hereby is, set at forty-four hours 
per week. 


“ 








“Chief Judge. 


“T shall then convey this information to the proper authorities so the payroll 
charts and appropriations may be changed accordingly. 


“(S) Walter F. Bramhall, 
“WaLTerR I’. BRAMHAIL, 
“Clerk of the Court.” 
“WFB: VLJ” 

Based upon the foregoing official report of the Clerk of the Court, I should 
appreciate it if you would advise me whether I would be within the law in 
setting up a basic administrative work week of 40 hours under Section 604 
of said Act of Congress and in setting up an administrative work week of 44 
hours under Section 201 of said Act of Congress. In this connection, it has 
been suggested that your decisions No. B-32,053, dated February 4, 1943, [22 Comp. 
Gen. 752], pertaining to employees of The Panama Canal, and No. B-31,974, 
dated February 4, 1943, pertaining to the employees of this Court, may have some 
bearing upon the question. 


Sections 101 (a), 201, 604 (a), and (d) of the Federal Employees 
Pay Act of 1945, approved June 30, 1945, 59 Stat. 295, 296, 303, 304, 
Public Law 106, contain the following pertinent provisions: 


Sec. 101. (a) Subject to the exemptions specified in section 102 of this Act, 
titles II and III of this Act shall apply (1) to all civilian officers and employees 
in or under the executive branch of the Government, including Government- 
owned or controlled corporations, and in or under the District of Columbia munic- 
ipal government, and (2) to those officers and employees of the judicial branch 
of the Government, the Library of Congress, the Botanic Garden, and the Office 
of the Architect of the Capitol who occupy positions subject to the Classification 
Act of 1923, as amended. 

* * * » * * * 


Sec. 201. Officers and employees to whom this title applies shall, in addition 
to their basic compensation, be compensated for all hours of employment, officially 
ordered or approved, in excess of forty hours in any administrative workweek, at 
overtime rates as follows: 


* aK * * * * * 


Sec. 604. (a) It shall be the duty of the heads of the several departments and 
independent establishments and agencies in the executive branch, including Gov- 
ernment-owned or controlled corporations, and the District of Columbia nmunicipal 
government, to establish as of the effective date of this Act, for all full-time officers 
and employees in their respective organizations, in the departmental and the field 
services, a basic administrative workweek of forty hours, and to require that the 
hours of work in such workweek be performed within a period of not more than 
six of any seven consecutive days. 

* * * * » * * 


(d) (1) Hereafter, for all pay computation purposes affecting officers or 
employees in or under the executive branch, the judicial branch, or the District 
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of Columbia municipal government, basic per annum rates of compensation 
established by or pursuant to law shall be regarded as payment for employment 
during fifty-two basic administrative workweeks of forty hours. 


House of Representatives Report No. 726, 79th Congress, on H. R. 
3393, which became the statute here involved, states at page 9 thereof, 
as follows: 

Titles II and III also cover about 11,000 employees not in the executive branch. 
Among these are employees of the municipal government of the District of Colum- 
bia and those of the Library of Congress, the Botanic Garden, the Office of the 
Architect of the Capitol, the Administrative Office of United States Courts and the 
Municipal Court and the Municipal Court of Appeals of the District of Columbia, 
who are subject to the Classification Act. 

Under the statutory provisions, supra, and in the light of the quoted 
statement in the report, there can be no doubt but that the employees 
of the Muncipal Court for the District of Columbia whose compensa- 
tion is fixed in accordance with the Classification Act are subject to 
the overtime provisions of the law requiring the establishment of a 
basic administrative workweek of 40 hours, rather than to the provi- 
sions of section 522 of the statute, 59 Stat. 302, providing for a tem- 
porary 10 percent additional compensation for employees of the 
judicial branch. 

The said section 604, when considered in connection with section 201, 
would seem definitely to require that you, as the head of the Municipal 
Court'for the District of Columbia, (1) establish “a basic administra- 
tive workweek of forty hours * * * within a period of not more 
than six of any seven consecutive days,” and (2) officially order or 
approve the number of hours of work to be performed in excess of 40 
hours in any administrative workweek for which overtime compensa- 
tion will be paid. 

While it is proper for the head of an agency to prescribe a regularly 
scheduled administrative workweek to consist of a 40-hour basic work- 
week plus such period of overtime work as will be regularly required 
each week of each group of employees and—where groups of employees, 
or all of the employees of an agency work a common tour of duty—to 
designate the calendar days and hours of the day for the basic work- 
week of 40 hours as well as the longer administrative workweek (see 
section 301 [Chap. I] of the regulations issued pursuant to section 605 
of the act, 59 Stat. 304, and compare 18 Comp. Gen. 575), there is no 
authority under any provision of the law—on the basis of the average 
length of the overtime service performed in the past by employees of 
the court who apparently work irregularly, or otherwise—to prescribe 
the number of hours for which overtime compensation will be paid to 
all employees of the court, as apparently proposed in the memorandum 
quoted in your letter, without regard to the number of hours of over- 
time actually worked by the individual employees concerned. It is 
obvious that, under the statute here involved, the performance of over- 
time service by one employee could not entitle another employee, who 
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does not work in excess of 40 hours in any administrative workweek, to 
overtime compensation in any amount. 

It is recognized that, due to the nature and varying volume of the 
court work, it may not be practicable to fix a regular tour of definite 
hours of duty for each workday of the calendar week for all employees 
attached to the court, such as is the rule generally with respect to offi- 
cers and employees in or under the executive branch of the Government. 
See, in that connection, the decision of February 4, 1943, B-31974, to 
which you refer—particularly the penultimate paragraph thereof. 
However, neither that decision nor the other decision [22 Comp. Gen. 
752] cited in your letter, dealing with a law quite different in terms 
from the present law, is otherwise applicable here. Having in mind 
the needs of the court with respect to requiring irregular working 
hours of some of its employees, I have to advise that, instead of estab- 
lishing a common tour of duty each week for all employees, it would 
not be improper for you to establish, as the basic administrative 
workweek for such employees, the first 40 hours of service performed 
by them within a period of not more than six days of the week and to 
order or approve the performance by such employees of such addi- 
tional number of hours of service during the week as may be deemed 
necessary—such additional hours of service to be paid for as overtime 
in accordance with the provisions of the act. Also, it would be proper 
under section 202 (a) of the statute, 59 Stat. 297, to grant compensatory 
time off from duty in lieu of overtime compensation for irregular or 
occasional duty performed in excess of 48 hours in any week to em- 
ployees requesting such compensatory time off from duty. 

While it would be within the law for you to establish an administra- 
tive workweek of 44 hours, in addition to establishing a basic admin- 
istrative workweek of 40 hours, payment of overtime compensa- 
tion would not be authorized in any case except for such oflicially 
ordered or approved overtime service as is actually performed by the 
individual concerned. 


(B-47363) 


LUMP-SUM PAYMENTS TO AIR CORPS RESERVE OFFICERS—EFFECT 
OF TEMPORARY APPOINTMENT IN THE ARMY OF THE UNITED 
STATES 


Even though temporary appointment in the Army of the United States of Air 
Corps Reserve officers on active duty be made under the general authority 
of the act of September 22, 1941, rather than under the special authority of 
the act of February 16, 1942 (see 24 Comp. Gen. 790), and regardless of 
whether appointment under the 1941 act be preceded or followed by appoint- 
ment under the 1942 act, the entire period of continuous active service may be 
counted as Air Corps Reserve service for purposes of computing the lump- 
sum payment authorized by section 6 of the Army Aviation Cadet Act of 
June 3, 1941. 
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Assistant Comptroller General Yates to the Secretary of War, July 7, 1945: 


There has been considered your letter of May 25, 1945, as follows: 


Reference is made to your decision B-47363, dated 4 May 1945, in which it was 
held that a person, who, while serving on duty as an officer of the Air Corps Re- 
serve, was temporarily appointed to a higher grade in the Army of the United 
States under Public Law 455, approved 16 February 1942 (56 Stat. 94), is entitled 
to the lump sum payment authorized by Section 2 of the Act of 3 June 1941 (55 
Stat. 240), if the conditions of the statute are otherwise met. 

A reading of your comments in the above-cited decision indicates that such 
decision is applicable only to those officers of the Air Corps Reserve who were 
temporarily appointed under the Act of 16 February 1942, supra, and accordingly 
it is deemed necessary to secure your further decision on the following questions: 

a. (1) Is the lump sum payment authorized by the above-cited act for the 
entire period of service where an officer is commissioned in the Air Corps Reserve, 
ordered to active duty under his Reserve commission and temporarily appointed 
in the Army of the United States in the same or higher grade under the pro- 
visions of the Act of 22 September 1941 (55 Stat. 728)? 

(2) If the answer to (1) above is in the negative, is the lump sum payment in 
question authorized for the period during which the officer was on active duty 
under his Reserve commission prior to his appointment in the Army of the United 
States in the same or higher grade under the Act of 22 September 1941, supra? 

b. (1) Is the lump sum payment in question authorized for the entire period 
of service where an officer is conmissioned in the Air Corps Reserve, ordered to 
active duty under his Reserve commission, appointed in the Army of the United 
States under the Act of 16 February 1942 and later appointed in the Army of the 
United States in the same or higher grade under the Act of 22 September 1941, 
or where his commission under the Act of 16 February 1942 was converted to an 
appointment in the Army of the United States under the Act of 22 September 1941 
in accordance with Change 1, AR 605-12, dated 24 July 1944, paragraph 6? 

(2) If the answer to (1) above is in the negative, is the lump sum payment 
authorized for the period the officer was on active duty under his Reserve com- 
mission and his appointment under the Act of 16 February 1942, prior to his 
appointment under the 22 September 1941 act? 

ec. (1) Is the lump sum payment in question authorized for the entire period 
of service where an officer is commissioned in the Air Corps Reserve, ordered 
to active duty under his Reserve commission, appointed in the Army of the 
United States in the same or higher grade under the Act of 22 September 1941, 
later appointed under the Act of 16 February 1942 and still later appointed in 
the same or higher grade under the Act of 22 September 1941, or where his com- 
mission was converted to an appointment in the Army of the United States under 
the Act of 22 September 1941? 

(2) If the answer to (1) above is in the negative, is the lump sum payment 
authorized for the separate periods of duty under the officer’s Reserve commis- 
sion and his appointment under the Act of 16 February 1942? 


Section 2 of the act of June 16, 1936, 49 Stat. 1524, as amended by 
section 6 of the Army Aviation Cadet Act of June 3, 1941, 55 Stat. 
240, provides as follows: 


Whenever any Air Corps Reserve officer who has not Been selected for com- 
mission in the Regular Army is released from active duty that has been continu- 
ous for one or more years, he shall be paid a lump sum of $500 for each complete 
year of active service as such officer, and if released from active duty otherwise 
than upon his own request, or as a result of ineflicient or unsatisfactory service 
as determined by the Secretary of War, such lump-sum payment shall be pro- 
rated for fractional parts of each year of such active service. The lump-sum 
payments herein authorized shall be in addition to any pay, allowances, com- 
pensation, or benefits which such officers may otherwise be entitled to receive. 


The act of February 16, 1942, 56 Stat. 94, provides: 


That, during any war in which the United States is now engaged, any officer 
of the Regular Army Air Corps, any officer of the Regular Army other than Air 
Corps who is assigned to duty with any tactical unit, or any installation, or any 
staff, of the Air Corps, any officer of the Air Corps Reserve or any other section of 
the Officers’ Reserve Corps assigned to duty with any tactical unit, or any installa- 
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tion, or any staff, of the Air Corps, any officer of the National Guard of the 
United States ordered into the active military service of the United States with 
an Air Corps unit or assigned to duty with any tactical unit, or any installation, 
or any staff, of the Air Corps, and any officer directly commissioned in the Army 
of the United States and assigned to duty with any tactical unit, or any installa- 
tion, or any staff, of the Air Corps, may be appointed to higher temporary grade 
not above that of colonel, without vacating his existing commission in the Regular 
Army, the Officers’ Reserve Corps, the National Guard of the United States, or 
the Army of the United States, as the case may be. The provisions of this Act 
shall not apply to officers of the arms and services other than Air Corps who are 
assigned to those units or detachments of such arms or services on duty with the 
Air Corps. Officers so appointed shall be appointed and commissioned in the 
Army of the United States and shall take rank in the grade to which appointed 
from the date stated in their commissions or letters of appointment. Such 
appointments shall continue until six months after the termination of any war 
in which the United States is now engaged unless sooner terminated by order of 
the President, or until relieved from assignment to the duty herein described, 
whichever is the earlier: Provided, That the temporary promotion of any officer 
under the terms of this Act shall not prevent his subsequent permanent promo- 
tion nor, if eligible therefor, his subsequent temporary promotion under section 
4 of the Act of June 16, 1986 (49 Stat. 1525), or under section 127a of the National 
Defense Act, as amended: Provided further, That during the period described 
herein, and in order to preserve relative rank in grade, every Regular Army Air 
Corps officer shall take rank in grade within the Air Corps from the date of the 
earliest promotion to that grade under this or any other provisions of existing 
law. Officers temporarily appointed under this Act shall be entitled to the pay, 
flying pay, and allowances pertaining to the grade to which temporarily ap- 
pointed. No officer holding temporary rank under the provisions of this Act 
shall be eligible to command outside the Air Corps, except by seniority under his 
permanent commission, unless specifically so ordered by competent authority. 


In the decision of May 4, 1945, B-47363, 24 Comp. Gen. 790, re- 
ferred to in your letter, it was held that a person who, while serving 
on active duty as an officer in the Air Corps Reserve, was temporarily 
appointed to a higher grade in the Army of the United States under 
the said act of February 16, 1942, was entitled to include service 
under such temporary appointment in the computation of his active- 
duty service as an Air Corps Reserve officer for purposes of payment 
of the lump sum authorized under section 2 of the act of June 16, 
1936, as amended, supra. That decision was based largely upon the 
express provision in the said act of February 16, 1942, that an officer 
eligible for appointment thereunder may be appointed to a higher 
temporary grade in the Army of the United States “without vacating 
his existing commission in the Regular Army, the Officers’ Reserve 
Corps, the National Guard of the United States, or the Army of the 
United States, as the case may be,” and the additional fact that 
officers so promoted are authorized to exercise command outside the 
Air Corps by seniority under their permanent commissions. It was 
concluded that by virtue of such provisions for the retention of his 
existing commission and the authority to exercise command there- 
under, a member of the Air Corps Reserve on active duty who is ap- 
pointed to a higher temporary grade in the Army of the United States 
under the provisions of that statute, actually serves thereafter in a 
dual status and that while serving as an officer of the higher grade to 
which temporarily appointed for Air Corps purposes he continues to 
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serve as an Air Corps Reserve officer within the meaning of section 2 
of the said act of June 16, 1936, as amended. 

Reference is made in your letter to the provisions of Changes No. 1, 
dated July 24, 1944, Army Regulation 605-12, respecting temporary 
promotions in the Army of the United States, whereby paragraph 6 
of the said Regulation was amended to read as follows: 


6. Promotion in Army Air Forces.—a. All regulations governing the temporary 
promotion of officers in the Army of the United States (Air Corps) under the 
provisions of the act of 16 February 1942 (Public Law 455—77th Cong. (sec. I, 
Bull. 8, WD, 1942) are suspended effective immediately. 

b. Effective 1 August 1944, all officers holding higher temporary grades on that 
date under Public Law 455 will be promoted to corresponding temporary grade 
in the Army of the United States, with date of rank as of 1 August 1944. 

c. Effective 1 August 1944, all temporary promotions will be made in the Army 
of the United States. 

d. In order to prevent officers upon demotion from retaining through error 
temporary grades held under Public Law 455, all orders effecting demotion from 
temporary grades will specify that all_temporary grades held in the Army of 
the United States, including any temporary grades held under Public Law 455, 
are terminated. 


It appears from questions (b) and (c) in your letter that the so- 
called conversion of temporary appointments in the Army of the 
United States (Air Corps) under the act of February 16, 1942, supra, 
to temporary appointments in the Army of the United States, as 
directed by the quoted paragraph of the said Army Regulation 605-12, 
were effected administratively by appointing the officers involved to 
corresponding temporary grades in the Army of the United States 
under the provisions of the act of September 22, 1941, 55 Stat. 728, 
which reads as follows: 


That during the present emergency, temporary appointments as officers in the 
Army of the United States may be made, under such regulations as the President 
may prescribe, from among qualified persons without appointing such persons 
as officers in any particular component of the Army of the United States. All 
persons so appointed as officers shall be commissioned in the Army of the United 
States and may be ordered into the active military service of the United States 
to serve therein for such periods of time as the President may prescribe. Such 
appointments in grades below that of brigadier general shall be made by the 
President alone, and general officers by and with the advice and consent of the 
Senate: Provided, That any appointment made under the provisions of this Act 
may be vacated at any time by the President and, if not sooner vacated, shall 
continue during the present emergency and six months thereafter: Provided 
further, That any person appointed as an officer in the Army of the United 
States under the provisions of this Act shall receive the same pay and allowances 
and be entitled to the same rights, privileges, and benefits as members of the 
Officers’ Reserve Corps of the same grade and length of active service: And pro- 
vided further, That nothing contained in this Act shall be construed to prohibit 
the appointment of officers in the various components of the Army of the United 
States in accordance with existing laws. 


It is noted that the quoted act contains no express provision such as 
contained in the said act of February 16, 1942, that a person may be 
appointed thereunder as an officer in the Army of the United States 
“without vacating his existing commission in the Regular Army, the 
Officers’ Reserve Corps, the National Guard of the United States, or 
the Army of the United States, as the case may be.” However, an 
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examination of the legislative history of the 1941 act indicates the 
reason for such omission. In Report No. 603, July 28, 1941, of the 
Committee on Military Affairs, U. S. Senate, to accompany H. J. Res 
199, which subsequently was enacted into law as the said act of Sep- 
tember 22, 1941, it was stated, in pertinent part, as follows: 


The War Department, in submitting this measure for the consideration of 
Congress, pointed out that existing provisions of law authorize temporary ap- 
pointments in the Army of the United States as distinguished from appointments 
in the components of such Army in time of war and that the enactment of this 
joint resolution would merely extend such authority to include the present emer- 
gency. It appears that this authority will materially assist the War Department 
in the matter of carrying out its program regarding commissioning the graduates 
of the officer candidate schools organized and conducted for the development and 
benefit of outstanding young men of the Nation who are now or may hereafter 
be inducted into active Federal service under the provision of the Selective 
Training and Service Act of 1940. It also appears that this authority is necessary 
to enable the War Department to carry out sound personnel policies which dictate 
that the officer personnel of the Regular Army, the National Guard, and the 
Officers’ Reserve Corps be considered at all times as separate continuing bodies 
of officers; that each be maintained at a permanent strength limited to the 
Army’s needs and normal capacity to adequately train during normal times of 
peace; that during a time of war or national emergency the officers of these 
separate groups be merged into one group comprising the Officers’ Corps of the 
Army of the United States; that this corps be then reinforced by the temporary 
appointment of certain specialists whose service, though highly desired in con- 
nection with particular projects during, a time of war or emergency do not possess 
the military knowledge and general qualifications which would justify their reten- 
tion in a component of the Army of the United States after the emergency has 
terminated, and that this composite group also be expanded by the temporary 
appointment of officers in the Army of the United States so as to provide the 
great number of officers necessary for an expanded Army without overextending 
the normally organized Officer Corps of the Regular Army, the National Guard, 
or the Officers’ Reserve Corps. 

Your committee believe that the situation confronting the Nation today is such 
as to demand the organization and the expansion of our armed forces to the 
same extent as would be necessary if the Nation were at war, and that every 
reasonable aid to assist those responsible for this organization and expansions 
should be provided by Congress. The committee also believe that, during the 
present abnormal times, every possible precaution should be taken to avoid over- 
expansion of the officer personnel in the permanent organization of the Regular 
Army, the National Guard, and the Officers’ Reserve Corps and thus avoid a 
wholesale elimination of officers from these groups after the emergency is ter- 
minated. It is believed that providing authority now for temporary appointments 
in the Army of the United States as distinguished from appointments in the 
components of the Army of the United States will accomplish this purpose. 
House Joint Resolution 199 if enacted will provide such authority. 


As disclosed by the quoted report, the primary purpose of the en- 
actment of that statute was to authorize, during the then existing 
emergency, the appointment as officers of the Army of the United 
States, without regard to component, of specialists and other quali- 
fied persons not possessing the military and general qualifications 
sufficient to warrant their retention in a component of the Army of 
the United States after the termination of the emergency, thus per- 
mitting the procurement of additional officer personnel considered 
necessary to augment the commissioned personnel of the permanent 
components of the Army of the United States—the Regular Army, 
the National Guard, and the Officers’ Reserve Corps—while maintain- 
ing those permanent components as separate and continuing bodies 
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of officers and avoiding expansion thereof beyond their normal peace- 
time strength, with the consequent wholesale elimination of officers 
therefrom after the emergency has passed. The 1941 statute having 
been directed primarily to the matter of augmenting existing officer 
personnel by authorizing the temporary appointments as officers in 
the Army of the United States of civilians and other persons not then 
holding commissions in the Army, there was no particular necessity 
for the inclusion therein of a provision that existing commissions 
would not be vacated. However, the language of the act authorizing 
the temporary appointment of “qualified persons” being sufficiently 
broad to permit the temporary promotion through temporary ap- 
pointments thereunder of commissioned personnel of the permanent 
components of the Army, the omission of any such provision reason- 
ably may not be regarded as intending that the permanent commis- 
sions of such officers would be vacated by such temporary promo- 
tions; and it is understood that the War Department has never taken 
that view of the statute. Otherwise, officers so promoted—no longer 
having a permanent commissioned status to which they would re- 
vert—would be subject to discharge from the service at the termina- 
tion of their temporary appointments in the same manner as persons 
appointed directly in the Army of the United States from civilian 
life. Obviously, such was not the intent of the Congress, since at the 
conclusion of the emergency the officer personnel of the permanent 
components of the Army would be seriously depleted—contrary to 
the expressed purpose of the Congress in enacting the said 1941 act, 
as disclosed in Report No. 603, supra, that such components “be 
maintained at a permanent strength limited to the Army’s needs and 
normal capacity to adequately train during normal times of peace.” 
Accordingly, there can be little doubt that Air Corps Reserve officers 
temporarily appointed to higher grades in the Army of the Unitgd 
States under the act of September 22, 1941, whether such appoint- 
ments be pursuant to the said change in the Army Regulation, or 
otherwise, do not vacate their commissions as Air Corps Reserve 
officers, 

It was pointed out in the decision of May 4, 1945, that Air Corps 
Reserve officers temporarily appointed in the Army of the United 
States under the said act of February 16, 1942, not only retain their 
status as Air Corps Reserve officers but continue to serve on active 
duty thereafter as such officers. Hence, at the time the existing ap- 
pointments of such officers under the 1942 act were “converted” to 
appointments under the 1941 act—which did not operate to vacate 
their Air Corps Reserve commissions—such officers actually were 
serving on active duty as Air Corps Reserve officers and I believe the 
conclusion is warranted that such administrative action did not so 
change their status or the essential character of their service in that 
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respect as to preclude the counting of active duty thereafter for pur- 
poses of payment of the lump sum under section 2 of the act of June 16, 
1936, as amended, supra. Prior to their temporary appointments under 
either of the said acts of 1941 and 1942, Air Corps Reserve officers 
were commissioned officers of the Army of the United States—the 
status held by them when originally commissioned in the Officers’ 
Reserve Corps—and under the subsequent temporary appointments 
to higher grades in the Army of the United States they retain their 
commissions in the Air Corps Reserve, with no change in the basic 
character of the active service involved. Hence, it seems clear that 
in such cases the action directed by the quoted change in the Army 
Regulation primarily was a matter of administrative policy and that 
any change in the officers’ status was a matter of form and not one of 
substance. The Congress expressly having promised the lump-sum 
payment of $500 for each year of active service, as a special induce- 
ment for prospective candidates for commission in the Air Corps 
Reserve to enroll for extended periods of active duty, it would take the 
most cogent reasons to conclude that the promised payment was to 
be lost or diminished by a temporary promotion while serving on 
such active duty or by summary administrative action effecting a 
blanket change in the designated category of the temporary appoint- 
ments under which such officers had been so promoted. I find noth- 
ing requiring or warranting that conclusion and, therefore, you are 
advised that Air Corps Reserve officers whose appointments in the 
Army of the United States were “converted” pursuant to the said 
administrative changes of July 24, 1944, in the Army Regulations, 
properly may be considered as continuing to serve thereafter on active 
duty as Air Corps Reserve officers within the meaning of section 2 of 
the act of June 16, 1936, as amended, supra. 

, While the foregoing has been directed primarily to the question 
of the rights of Air Corps Reserve officers to payment of the said lump 
sum in cases where they were appointed in the Army of the United 
States under the act of September 22, 1941, subsequent to their tempo- 
rary appointment in the Army of the United States under the act of 
February 16, 1942, the conclusion reached appears equally applicable 
to cases where Air Corps Reserve officers continued to serve on active 
duty following promotions by temporary appointments under the 1941 
act, only, or where temporary promotions under that act preceded, as 
well as followed, temporary appointments under the 1942 act. The 
fact that an Air Corps Reserve officer on active duty was promoted by a 
temporary appointment under one of the said acts, only, or received 
promotions by temporary appointments under each act in any particu- 
lar order or sequence would not affect his right to count the entire 
period of his continued active duty thereunder as service as an Air 
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Corps Reserve officer within the intent of the act of June 16, 1936, as 
amended, for purposes of payment of the said lump sum. 

Accordingly, questions a (1), b (1), and ¢ (1) are answered in the 
uffirmative, making unnecessary any answer to questions a (2), b (2), 
and ¢ (2). 





(B-50546) 
HOUSING FOR OCCUPANCY BY NAVAL PERSONNEL AND DEPENDENTS 


The act of July 2, 1945, which is permanent legislation, has the effect of permitting 
military and naval personnel—irrespective of rank or grade—and their de- 
pendents to occupy on a rental basis temporary or emergency housing facili- 
ties, other than “public quarters”, under the jurisdiction of any Government 
department or agency, without loss of rental allowance or monetary allow- 
ance in lieu of quarters, regardless of whether such occupancy be on a 
permanent, semi-permanent or temporary basis. 

The probibition contained in the annual Naval Appropriation Acts against sup- 
plying or replacing table linen, dishes, glassware, silver and kitchen utensils 
for use in “the residences or quarters of officers on shore’”—which has refer- 
ence primarily to assigned public quarters—does not preclude the use of naval 
appropriations to provide certain furnishings and housekeeping essentials in 
connection with the construction and rental of emergency housing facilities 
to naval personnel and their dependents. 

In view of the general provisions of sections 3617 and 3618, Revised Statutes, and 
of the provisions of section 119 of the Naval Appropriation Act, 1945, which 
have the effect of consolidating all funds allocated to the Navy Department 
under certain acts for temporary and low-cost defense housing, projects and 
of requiring that all receipts derived from the rental or operation of such 
projects be deposited as miscellaneous receipts, all such receipts, including 
those derived from projects constructed with funds appropriated directly to 
the Navy Department, must be covered into the Treagiry as miscellaneous 
receipts, without deduction for operation and maintenance expenses. 

The appropriation item, “Maintenance, Bureau of Yards and Docks,” in the Naval 
Appropriation Act, 1946, is exclusively available for the maintenance and 
operating costs of temporary or emergency housing facilities constructed 
with funds appropriated directly to the Navy Department, as well as such 
housing constructed with funds allocated to that department under various 
acts, which are under the cognizance of the Bureau of Yards and Docks. 

There is no authority, under the appropriation item, Maintenance, Bureau of 
Supplies and Accounts, 1946, made for “rent of buildings and offices * * * 
for naval purposes,” or otherwise, for the leasing by the Navy Department 
of hotels and apartment houses in congested areas for occupancy, on a low 
rental basis, by “transient” and “non-transient” naval personnel and their 
dependents. 


Assistant Comptroller General Yates to the Secretary of the Navy, July 10, 1945: 


There has been considered your letter of June 19, 1945 (file N4-1 
F4-3/jw), as follows: 


The critical housing situation throughout the United States, and particularly 
the coastal communities contiguous to Naval activities, has made it imperative 
for the Department to establish housing facilities to alleviate this condition at 
those places where such accommodations are not available. This policy is but a 
temporary expediency and will be discontinued as promptly as the present acute 
housing shortage permits. The present attitude of the Congress, which is 
concurred in by the Department, is not to construct Navy housing facilities 
where they can be otherwise obtained through acquisition or lease. In this 
regard all Naval leases are now required to bear the approval of the Naval 
Affairs Committees of Congress before the leases are consummated. 
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Service personnel with dependents occupying such housing accommodations 
under Navy jurisdiction may be classified in three categories, as follows: 

Category A—Transients, whose occupancy is restricted to a maximum period 
of sixty days. Under this type of housing it is proposed that the accommoda- 
tions will be completely furnished with light housekeeping facilities except 
where central messing facilities are available. Rental will be charged for the 
oceupancy at the rate of $1.00 per day for the Homoja type facility, with a larger 
rental being charged for hotel and apartment type accommodations. The rental 
receipts from the facilities will be deposited into the Treasury “Miscellaneous 
Receipts” except in those instances where the housing accommodations (apart- 
ment, hotel and similar transient accommodations) are operated under a con- 
tract with private interests, in which case the net receipts after payment of op- 
erating expenses will be deposited into the Treasury “Miscellaneous Receipts.” 
The cost of the lease will be charged to the appropriation “Maintenance, Bu- 
reau of Supplies and Accounts,” maintenance and operating costs charged.to 
the annual appropriation of the cognizant Bureau where the housing serves an 
activity of a single Bureau and in all other instances charged to the appropria- 
tion “Maintenance, Bureau of Yards and Docks.” In many instances it is con- 
templated that it will not be practicable to operate the housing facilities and 
charge rates which will permit the facilities to be self-supporting. This applies 
particularly to leased hotels and apartments in high priced localities such as 
Miami. To attempt to do so would defeat the purpose of the housing accommo- 
dations, the use of which would be largely restricted to Naval personnel who 
have ample private income. The latter are more able to obtain private housing 
than Naval personnel whose only income is their Navy pay. 

On the basis of the foregoing your decision is requested as to: 

1. Whether under the Act of April 4, 1944, Public Law 289—78th Congress, 
Second Session, the Navy may furnish to all Naval personnel transient hous- 
ing accommodations completely equipped with light housekeeping facilities ex- 
cept where general messing facilities are available, and whether all Naval 
personnel and their dependents may occupy on a rental basis such accommoda- 
tions for a maximum period ‘of sixty days without forfeiting rental or quarter 
allowances. 

In considering this question it is to be noted that the Hearings on the Act 
of April 4, 1944 and subsequent Appropriation Acts indicate that the Department 
contemplates that hoygsing of this kind for transients would include all house- 
keeping facilities, such as bedding, linens, dishes, silverware, pots, pans and 
kitchenware in general. This statement was repeatedly made by the Chief of 
the Bureau of Yards and Docks in the Hearings on authorizations and appro- 
priations for this type of housing. 

2. Whether in those instances in which the operating revenues derived from 
this type of housing accommodations are not sufficient to pay all operating ex- 
penses appropriated funds may be used to pay the operating deficit. 

Category B—Non-transients who occupy so-called “emergency housing facili- 
ties” on a permanent, semi-permanent or temporary basis. Under this type of 
housing accommodations, which includes hotels, apartments, trailers and tem- 
porary constructed houses erected with public funds but not designated or as- 
signed as “public quarters,” the length of occupancy is indefinite. The rental 
charged will be based upon the fair market value for the accommodations fur- 
nished and comparuble to the rentals charged by the National Housing Agency 
for similar housing and by the Navy for existing low cost housing. The accom- 
modations will be unfurnished or with minimum furniture including pillows 
and mattresses, but not including dishes, kitchenware and linens except in those 
instances, particularly in hotel contract operations, in which it is necessary for 
the Navy to furnish bed linen, towels and blankets. The cost of the lease will be 
charged to the appropriation “Maintenance, Bureau of Supplies and Accounts,” 
maintenance and operating costs chargeable to the annual appropriation of the 
cognizant Bureau where the housing accommodation serves an activity of a 
single Bureau and in all other cases charged to the appropriation “Maintenance, 
Bureau of Yards and Docks.” The rental receipts to be covered into the Treasury 
as “Miscellaneous Receipts,” except where the housing facility is operated under a 
contract with private interests, in which event the net profit, if any, will be 
deposited into the Treasury and the net deficit, if any, be financed as herein 
indicated from maintenance and operating costs. 

On the foregoing statement of facts your decision is requested as to: 

1. Whether under Section 120 of the Act of May 29, 1945, Public Law 62— 
79th Congress, personnel of the services mentioned in the title of the Pay Re- 
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adjustment Act of 1942 and their dependents may occupy on a rental basis emer- 
gency housing facilities unfurnished, or with minimum furnishings, including pil- 
lows and mattresses but not including dishes and kitchenware, for an indefinite 
period of time without forfeiting rental or quarter allowances. 

2. Whether under Section 120 of the Act of May 29, 1945, Public Law 62— 
79th Congress, personnel of the services mentioned in the title of the Pay Read- 
justment Act of 1942 and their dependents may occupy on a rental basis emer- 
gency housing facilities unfurnished, or with minimum furnishings including 
pillows and mattresses, but not including dishes, kitchenware and linens, except 
in those instances, particularly in hotel contract operations, in which it is neces- 
sary for the Navy to furnish bed linens, towels and blankets, for an indefinite 
period of time without forfeiting rental or quarter allowances. 

Category C--Personnel occupying housing facilities forming a part of the tem- 
porary or permanent regular Navy establishment, which can be properly con- 
strued as being “public Quarters.” This type of housing accommodation would 
be operated as required by Navy Regulations, Article 1819. 

As there are several housing matters pending, the solution of which will de- 
pend upon the answers to the questions herein propounded, an early decision 
will be appreciated. 

Public Law 289, approved April 4, 1944, 58 Stat. 189, authorizes 
the Secretary of the Navy to establish or develop certain naval shore 
activities by the construction of such temporary or permanent public 
works as he may consider necessary, including buildings, facilities, 
accessories, and services, “with approximate costs as indicated: 
* * * personnel training and housing facilities, $46,579,670.” The 
report of the Committee on Naval Affairs, House of Representatives, 
accompanying H. R. 4381, which became Public Law 289, contains a 
detailed breakdown of the items requested under the heading “per- 
sonnel training and housing facilities,’ but no item appears therein 
for the construction of temporary or emergency low-cost defense 
housing facilities or occupancy on a rental basis by naval personnel 
and their dependents. However, Public Law 13, approved March 1, 
1945, 59 Stat. 9, authorized the appropriation of additional funds in 
the amount of $40,022,000 for “personnel training and housing fa- 
cilities” and, while no breakdown of the various items appears to have 
been published—such information being considered confidential—the 
report of the Committee on Naval Affairs, U. S. Senate, accompanying 
H. R. 626, which became Public Law 13, states that a portion of the 
funds requested were for the purpose of constructing temporary or 
emergency low-cost defense housing necessary for naval personnel and 
their dependents in localities where sufficient housing accommodations 
do not exist. The Navy Department Appropriation Act of 1945, 
Public Law 347, 58 Stat. 301, 311, the First Supplemental Appropria- 
tion Act, 1945, Public Law 529, 58 Stat. 853, 867, and the Navy De- 
partment Appropriation Act, 1946, Public Law 62, approved May 29, 
1945, 59 Stat. 211, under the heading “Public Works, Bureau of Yards 
and Docks,” each provided funds for the acquisition or construction 
of temporary or emergency buildings and facilities needed by the 
Navy and specifically approved by the Secretary of the Navy. The 
latter appropriation act, which is similar to the 1945 appropriation 
act, provides, in part, as follows: 
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For public works and public utilities, Bureau of Yards and Docks, including 
the acquisition of necessary land, $1,589,231,400, which, together with the un- 
expended balances of appropriation heretofore made under this head, shall be 
finally accounted for as one fund, which fund shall be available for continuing 
or completing the construction of any project heretofore authorized or under- 
taken thereunder, for acquisition or construction of temporary or emergency 
buildings and facilities at localities within or without the United States needed 
by the Navy and specifically approved by the Secretary * * *. 

The Secretary of the Navy is authorized, in accordance with the provisions 
of the Act approved March 1, 1945 (Public Law 13), to enter into contracts for 
public-works equipment, materials, and construction, including collateral public- 
works iteMs and the acquisition of land, in the amount of not to exceed 
$974,008,413 * * * , 

No part of the appropriations or contract authorization in this Act under the 
Navy Department shall be used for a permanent type of construction at any 
shore establishment of any character acquired subsequent to the calendar year 
1938, unless such establishment shall be designated by the Secretary as a per- 
manent establishment, and, in that event, a permanent type of construction 
shall be used only to meet such permanent requirements as the Secretary may 
approve: Provided, That nothing herein shall prevent construction of a type 
sufficiently substantial for the use intended nor apply to construction projects 
now under contract or in progress: Provided further, That no part of such 
appropriations or contract authorization may be used for the construction of 
quarters, including heating and plumbing apparatus, wiring and fixtures, for 
greater amounts per unit than follow: 

Permanent construction : 
For commissioned officer, $10,000. 
For commissioned warrant or warrant officer, $7,500. 
For enlisted man, $6,000. 

Temporary construction : 
For commissioned officer, $7,500. 
For commissioned warrant or warrant officer, $5,000. 
For enlisted man, $3,500. 


While the cited appropriation acts do not expressly provide for 
the construction of emergency housing facilities for naval personnel 
and their dependents, the reports on the said appropriation bills 
submitted to the Congress by the subcommittee of the Committee on 
Appropriations, House of Representatives, as well as the hearings 
conducted before the said subcommittee, clearly show that a portion 
of such funds were to be expended for the construction of temporary 
or emergency low-cost defense housing facilities in certain localities 
where a shortage of such facilities existed for occupancy by naval per- 
sonnel and their dependents. It further appears that there was contem- 
plated the construction of two general types of housing facilities for 
occupancy on a rental basis, namely (1) temporary housing such as 
“quonset” or “Homoja” huts for occupancy primarily by transient 
naval personnel for short periods, that is, primarily by personnel 
returning from sea duty or overseas assignment and awaiting reas- 
signment, etc., and (2) emergency low-cost defense housing units, 
with one, two or three bedrooms, for occupancy by naval personnel 
and their dependents assigned to the particular locality on a perma- 
nent or semi-permanent basis. In addition thereto, it is understood 
that the Navy Department exercises jurisdiction over and operates 
certain other housing projects which were constructed with funds 
made available under such acts as the act of June 28, 1940, 54 Stat. 
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681; Title 1V of the Naval Appropriation Act for the fiscal year 1941, 
54 Stat. 872, 883; the act of October 14, 1940, 54 Stat. 1125; the Urgent 
Deficiency Appropriation Act, 1941, 55 Stat. 14, etc. 

The act of April 4, 1944, supra, authorizing the construction of 
temporary or permanent public works as the Secretary of the Navy 
may consider necessary, contains a proviso as follows: 

That effective December 13, 1943, temporary housing is authorized for tran- 
sient personnel of the Navy, Marine Corps, and Coast Guard, with their de- 
pendents, on a rental basis, for periods not exceeding sixty days, without loss of 
rental allowance or money allowance for quarters. 

The First Supplemental Appropriation Act, 1945, approved Decem- 
ber 22, 1944, 58 Stat. 868, contained a provision under the heading 
“Navy Department,” “General Provision,” reading as follows: 

For the fiscal year 1945 and prior years occupancy of emergency housing facili- 

ties under the jurisdiction of the Navy Department or the National Housing 
Agency, on a rental basis, by personnel of the services mentioned in the title of 
the Pay Readjustment Act of 1942, or by their dependents, shall not deprive such 
personnel of money allowances for rental of quarters. 
An identical provision for the fiscal year 1946 appears in section 120 
of the Naval Appropriation Act, 1946, Public Law 62, approved May 
29, 1945, 59 Stat. 222. Thereafter, and subsequent to your present 
submission, there was enacted Public Law 120, approved July 2, 1945, 
59 Stat. 316, which reads as follows: 

That notwithstanding the provisions of any other law (including any laws 
restricting the occupancy of housing facilities under the jurisdiction of Govern- 
ment departments or agencies by personnel, and dependents of personnel, of the 
Army, Navy, Marine Corps, and Coast Guard above specified ranks, or by per- 
sonnel, and dependents of personnel of the Coast and Geodetic Survey and the 
Public Health Service), personnel of any of the services mentioned herein and 
their dependents may be accepted as tenants in and may occupy on a rental basis 
any such housing facilities, other than public quarters constructed or designated 
for assignment to and occupancy without charge by such personnel and their 
dependents if any, and such personnel shall not be deprived by reason of such 
occupancy of money allowances to which they are otherwise entitled for rental 
of quarters. 

The evident purpose of the latter statute, which is permanent legis- 
lation, is to permit military and naval personnel—irrespective of rank 
or grade—and their dependents to occupy indefinitely on a rental basis 
temporary or emergency housing facilities—other than “public quar- 
ters’—under the jurisdiction of any Government department or 
agency, without loss of otherwise proper rental allowance or monetary 
allowance in lieu of quarters. The said statute appears clearly to 
supersede prior legislation on the subject, including the provision in 
the act of April 4, 1944, swpra, permitting transient naval personnel 
and their dependents to occupy temporary housing on a rental basis 
“for periods not exceeding sixty days,” without loss of rental allow- 
ance or money allowance for quarters. That is to say, although tran- 
sient naval personnel and their dependents may be permitted adminis- 
tratively to occupy temporary housing facilities, such as “quonset” or 
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“Homoja” huts, on a rental basis, for periods exceeding sixty days, 
the said statute precludes the forfeiting of otherwise proper rental or 
quarters allowances because of such occupancy. The same rule would 
apply in the case of “non-transient” naval personnel and their depend- 
ents who occupy low-cost defense housing units on a rental basis, with- 
out regard to rank or grade and irrespective of whether such occupancy 
might be on a permanent, semipermanent or temporary basis. But, 
of course, under the express provisions of the said act, naval personne 
and their dependents occupying “public quarters constructed or desig- 
nated for assignment to and occupancy without charge by such person- 
nel and their dependents if any,” must be regarded as having been 
provided with public quarters so as to preclude payment to them of 
rental or monetary allowance during the period of such occupancy. 

The Naval Appropriation Acts for 1945 and 1946, 58 Stat. 306; 
59 id. 206, like those for prior years, contain the following proviso 
under “Maintenance, Bureau of Ships”: 

* * * Provided, That no part of this or any other appropriation contained 
in this Act shall be available for or on account of the supply or replacement of 
table linen, dishes, glassware, silver, and kitchen utensils for use in the resi- 
dences or quarters of officers on shore, except for messes temporarily set up on 
shore for bachelor officers and officers attached to seagoing or district defense 


vessels, to aviation units based on seagoing vessels, to the fleet air bases, to the 
submarine bases, or to landing forces and expeditions. 


The said Naval Appropriation Acts for 1945 and 1946, and the First 
Supplemental Appropriation Act of 1945, providing funds, inter alia, 
for the contemplated construction of temporary or emergency hous- 
ing facilities, contain no express provision respecting the housekeep- 
ing equipment to be furnished naval personnel and their dependents 
occupying such temporary or emergency housing facilities on a rental 
basis. However, the hearings before the Subcommittee, Committee 
on Appropriations, House of Representatives, on the First Supple- 
mental] Appropriation Act, 1945, and the Navy Department Appro- 
priation Act, 1946, clearly show that it was contemplated that tem- 
porary housing facilities, such as “quonset” or “Homoja” huts author- 
ized for transient naval personnel and their dependents were to be 
completely furnished—the primary purpose of such huts being to 
permit naval personnel to visit with their families during short pe- 
riods pending return to sea duty, etc. Moreover, the justification sub- 
mitted to the Appropriation Committee on the Naval Appropriation 
Act of 1946 contains a breakdown of the unit cost of such huts and it 
includes an item of $400 for “furniture” which was explained as in- 
cluding “furniture, kitchen gear, bedding and utensils.” See Hearing 
on Navy Department Appropriation Bill, 1946, part 2, pages 222-294. 
With respect to the furnishing of low-cost defense housing projects 
constructed with funds appropriated to the Navy Department for such 
purposes, the hearings before the Subcommittee of the Committee on 
Appropriations, House of Representatives (part 2, page 229) on the 
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1946 appropriation bill, indicate that the cost of each family unit was 
estimated at approximately $3,800, consisting of (1) clearing, grading, 
roads, walks, services, acquisition of land where necessary, $600; (2) 
construction of building, $2,600; (3) collateral equipment, $600. The 
said hearings further indicate (page 231) that, while the quonset or 
Homoja huts for transient naval personnel and their dependents were 
to be completely furnished, the low-cost defense housing projects— 
constructed primarily for naval personnel and their dependents per- 
manently assigned at a particular station—were to be equipped with 
“just the bare minimum of living furniture—no bedding, no pots, no 
pans, no dishes, no towels.” It thus appears that the estimate in- 
cluded a limited amount under the item “collateral equipment” to 
provide for certain items of furniture for low-cost defense housing 
units. In view of these circumstances, the conclusion appears war- 
ranted that the prohibition, supra, against the use of appropriations 
for the supplying or replacement of table linen, dishes, glassware, 
silver and kitchen utensils for use in “the residences or quarters of 
officers on shore” had reference primarily to assigned public quarters 
and was not intended to extend to emergency housing facilities to be 
rented to naval personnel. On that basis, the proposed policy with 
respect to providing certain furnishings and housekeeping essentials 
in connection with the construction and rental of such housing fa- 
cilities does not appear to be contrary to law. 

Section 119 of the Naval Appropriation Act, 1945, 58 Stat. 322, 
provides as follows: 


Notwithstanding the provisions of any other law, all special fund receipt 
accounts and special fund appropriation accounts established for housing projects 
which are maintained and operated as such by the Navy Department and de- 
veloped under provisions of the Acts of June 28, 1940 (54 Stat. 676) ; September 
9, 1940 (54 Stat. 872); October 14, 1940 (54 Stat. 1125); March 1, 1941 (55 
Stat. 14); May 24, 1941 (55 Stat. 197) ; and December 17, 1941 (55 Stat. 810), 
ure abolished as of June 30, 1944, and all unobligated moneys then on hand or 
thereafter derived from the rental or operation of such housing projects shall 
be covered into the Treasury as miscellaneous receipts. 

The funds provided under the various acts cited in the said sec- 
tion 119, for temporary and emergency low-cost defense housing, were 
allocated to various departments and agencies—including the Navy 
Department—for the construction of low-cost defense housing projects 
in certain areas where a shortage of housing accommodations existed ; 
and the rental receipts derived from the operation of such projects 
were authorized to be used in connection with the operation and main- 
tenance of such projects. See section 201, act of September 9, 1940, 
54 Stat. 883, 884, and section 6 of the act of October 14, 1940, 54 Stat. 
1127. Also, 55 Stat. 15; zd. 198; ¢d. 818. The obvious purpose of sec- 
tion 119, supra, was to consolidate into one fund all appropriated 
funds allocated to the Navy Department under those acts and to 
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require that all receipts derived from the rental or operation of such 
projects be covered into the Treasury as miscellaneous receipts. The 
provisions of said section 119 appear to be directed only to housing 
projects constructed with funds allocated to the Navy Department 
from the acts cited therein; and while no mention is made of housing 
projects constructed with funds appropriated directly to the Navy De- 
partment for such purpose, the general law applicable in such cases 
would require all receipts derived from the operation of such projects 
to be covered into the Treasury as miscellaneous receipts in the ab- 
sence of express statutory authority otherwise. See sections 3617 
and 3618, Revised Statutes; 10 Comp. Gen. 382; 15 id. 352; 20 id. 
280; 21 id. 880; 23 id. 986. That such requirements may not be 
avoided by using management contracts, see 15 Comp. Gen. 352. 

As to the matter of the appropriation chargeable with the main- 
tenance and operating cost of temporary and emergency low-cost 
defense housing projects under the control and jurisdiction of the 
Navy Department, the Naval Appropriation Act, 1946, under the 
heading “Maintenance, Bureau of Yards and Docks,” provides, in 
pertinent part, as follows: 

For the labor, materials, supplies, and facilities necessary for the general 
maintenance of activities and properties under the cognizance of the Bureau of 
Yards and Docks * * * for expenses of operation and maintenance of hous- 
ing projects maintained and operated as such by the Navy Department and 
developed under the provisions of the Acts of June 28, 1940 (54 Stat. 676) ; Sep- 
tember 9, 1940 (54 Stat. 872) ; October 14, 1940 (54 Stat. 1125) ; March 1, 1941 
(55 Stat. 14) ; May 24, 1941 (55 Stat. 197) ; and December 17, 1941 (55 Stat. 810), 


including utilities, roads, walks, and accessories, and expenses found necessary 


in the disposition of any such property or the removal of temporary housing, 
$6,000,000 * * *, 


See, also, the similar provision in the Naval Appropriation Act, 1945, 
58 Stat. 310. 

It thus appears that since the receipts derived from the operation 
of temporary or emergency housing facilities constructed with funds 
allocated to the Navy Department under the various acts cited now are 
required by the provisions of the Naval Appropriation Act, 1945, 
supra, to be covered into the Treasury as miscellaneous receipts, funds 
have been appropriated specifically in the annual appropriation acts 
for the maintenance and operation of such projects. However, it is 
understood that in addition to such projects all temporary and emer- 
gency naval housing—including such housing constructed with funds 
appropriated directly to the Navy Department—are under the cogni- 
zance of the Bureau of Yards and Docks. On such basis, the appropri- 
ation “Maintenance, Bureau of Yards and Docks” is regarded as ex- 
clusively available for the maintenance and operating costs of all 
such housing. 

In addition to the construction and renting of such emergency hous- 
ing as authorized by the Congress, it appears from your letter that 
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the Navy Department contemplates the leasing of certain hotels and 
apartment houses in congested areas for occupancy, on a low rental 
basis, by “transient” and “non-transient” naval personnel and their 
dependents while continuing to pay such personnel their statutory 
rental and quarters allowances; that it is proposed to charge the cost 
of such leases to “Maintenance, Bureau of Supplies and Accounts”; 
that the rental receipts derived from the operation of such leased hotels, 
etc., under contracts with private interests would be used to defray 
the maintenance and operating expenses to the extent available, the 
net operating deficit to be charged to the annual appropriation of the 
cognizant bureau, where the hotel or apartment facilities serve “an 
activity of a single Bureau,” and in other cases to the appropriation 
“Maintenance, Bureau of Yards and Docks”; and that the net operating 
profit, if any, would be covered into the Treasury as miscellaneous 
receipts. The matter has been given careful consideration, but no 
sufficient legisiative authority for such leases and operations has been 
found. 

The Naval Appropriation Acts of 1945 and 1946, 58 Stat. 309; 59 zd. 
209, under the heading “Maintenance, Bureau of Supplies and Ac- 
counts,” to which it is proposed to charge the entire cost of such leases, 
provide, in pertinent part, as follows: 

* * * rent of buildings and offices not in navy yards for naval purposes, not 


otherwise provided for, and for other Government agencies as necessitated by 
their vacation of Government-owned property for naval use * * *, 


The same appropriation acts, 58 Stat. 307; 59 id. 207, under the 
heading “Bureau of Supplies and Accounts,” “Pay and Subsistence of 
Naval Personnel,” provide, in pertinent part, as follows: 

* * * hire of quarters for officers serving with troops where sufficient quar- 
ters are not possessed by the United States to accommodate them * * * and 
hire of quarters for naval personnel, comparable to quarters assignable on a 
capital ship, as authorized by the Secretary to meet emergency conditions, includ- 
ing officers and men On sea duty at such times as they may be deprived of their 
quarters on board ship due to repairs or other conditions which may render them 
uninhabitable: Provided, That under this authorization no funds may be expended 
for the hire of quarters for occupancy by the dependents of officers or enlisted 
personnel * * *, [Italics supplied.] 

It would appear to be the administrative view, notwithstanding such 
prohibition against renting quarters for dependents, that the provision 
under the appropriation “Maintenance, Bureau of Supplies and Ac- 
counts” for “rent of buildings and offices not in navy yards for naval 
purposes, not otherwise provided for,” is sufficiently broad to include 
the rental of buildings to be sub-let to naval personnel and their de- 
pendents. While the said appropriation has been regarded as avail- 
able for the rent of a building to be used as a barracks for enlisted 
naval personnel, in lieu of paying them a quarters allowance (B-31964, 
March 20, 1943), it does not follow that the said appropriation is avail- 
able for the leasing of hotels and apartments by the Navy Department 
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to be rented out to naval personnel and their dependents in receipt of 
their statutory rental or quarters allowances. While the rental of 
buildings to provide necessary quarters or shelter for naval personnel 
on active duty clearly would appear to be “for naval purposes” it is 
at least to be seriously doubted that the leasing of buildings to provide 
low-cost hotel and apartment accommodations for naval personnel and 
their dependents properly could be considered as the rent of buildings 
“for naval purposes,” within the contemplation of the said provision. 
On the contrary, such provision appears primarily to have reference 
to the leasing of buildings for use as warehouses, office space, storage 
facilities, and other facilities necessary in connection with the supply- 
ing of the fleet and shore establishments. In any event, nothing is 
found in the said appropriation acts, or in the hearings or reports 
thereon, which remotely suggests that it was ever contemplated that 
the said appropriation would be available for the cost of leasing hotels 
and apartments for the purpose of renting such accommodations to 
personnel and their dependents under the conditions suggested nor 
does there appear to be any appropriation available to procure the 
furniture, furnishings and equipment to initiate and continue such 
renting operations. 

The fact that funds have been made available under other appro- 
priations for the construction of temporary emergency housing fa- 
cilities in congested areas which may be occupied by naval personnel 
and their dependents on a rental basis does not establish a legislative 
intent to authorize the Navy to lease existing hotels and apartments in 
such areas for that purpose. It is one matter to construct temporary 
facilities in such areas to relieve the congestion and, obviously, an en- 
tirely different matter for the Navy Department to preempt existing 
hotels and apartments in such congested areas for the low-cost ac- 
commodation of Navy dependents—to the exclusion of other service 
personnel and persons working or having business and required to 
live in such areas—thus aggravating the condition which the provi- 
sions for the construction of temporary housing were intended to 
ameliorate. In the act of November 28, 1943, 57 Stat. 593, the Con- 
gress made provision for furnishing transportation for the dependents 
and household goods of naval personnel to any points in the United 
States which they might select for the purpose of relieving conges- 
tion in the vicinity of naval activities. The furnishing of low-cost 
hotel and apartment accommodations for such dependents, increasing 
the congestion in those areas, would appear to be clearly contrary to 
the legislative policy there indicated. For such reasons, and in the 
absence of affirmative action by the Congress on the matter, this office 
is unable to conclude that there is legal authority for the proposed 
operations in that respect. 
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While the enactment of Public Law 120, approved July 2, 1945, and 
the manner in which the specific questions in your letters are stated 
preclude categorical answers, I believe what has been said herein will 
furnish complete answers to the various questions involved. 





(B-50789) 


FEDERAL EMPLOYEES PAY ACT OF 1945—APPLICABILITY—PER DIEM 
EMPLOYEES WHOSE BASIC COMPENSATION IS ADJUSTED ADMIN- 
ISTRATIVELY PURSUANT TO STATUTORY AUTHORITY 


The basic compensation of per diem employees of the United States Section, 
International Boundary Commission, United States and Mexico, which is 
fixed administratively pursuant to statutory authority without regard to the 
Classification Act, is not automatically increased by any of the provisions 
of the Federal Employees Pay Act of 1945 relating to basic compensation 
rate increases, but must be adjusted administratively, if at all, subject to the 
availability of funds therefor; however, such employees are entitled to over- 
time compensation under section 201 of said act. 

The overtime compensation for work in excess of 40 hours per week of per diem 
employees of the United States Section, International Boundary Commis- 
sion, United States and Mexico, whose per diem compensation amounts to 
a per annum equivalent (2,080 times the hourly rate) of less than $2,980, 
should be computed under section 201 of the Federal Employees Pay Act of 
1945 on the basis of 114 times their daily or hourly rate of compensation. 


Acting Comptroller General Yates to the Commissioner, United States Section, 
International Boundary Commission, United States and Mexico, July 10, 
1945: 


I have your letter of June 29, 1945, as follows: 


A question has arisen in this office concerning the interpretation of S. 807, 
“Federal Employees Pay Act of 1945,” recently passed by the Congress, as applied * 
to the per diem employees of the United States Section, International Boundary 
Commission, United States and Mexico. 

Section 101 (b) provides that “Title IV of this Act shall apply to officers and 
employees who occupy positions subject to the Classification Act of 1923, as 
amended.” Section 405 of Title IV relates to increases in basic rates of compen- 
sation. Since none of our per diem employees occupy positions subject to the 
Classification Act of 1923, as amended, it appears that S. 807 has no effect upon 
the basic rates of compensation of these employees. Section 101 (a) provides 
in part that Title II of the Act shall apply to all civilian officers and employees 
in or under the executive branch of the Government, with certain exceptions not 
applicable to the instant problem. Title II relates to compensation for overtime 
and sets up a formula for computing, the overtime pay of employees whose basic 
compensation is at a rate less than $2,980.00 per annum, and a schedule for com- 
puting the overtime compensation for employees whose basic compensation is at 
a rate of $2,980.00 per annum or more. 

In the light of Section 101 (a) it appears that the per diem employees of this 
agency are entitled to overtime compensation under the Act. The difficulty is 
that paragraph (a) of Section 201 prescribes a formula for computing the over- 
time compensation of per annum employees only. Since none of our per diem 
employees are paid as much as $2,980.00 per annum their positions would neces- 
sarily fall in category (a) rather than category (b) of Section 201, but, as I have 
pointed out, there is no formula prescribed in paragraph (a) for per diem em- 
ployees. The basic rate of compensation of these employees is not fixed or 
adjusted by wage boards or similar administrative authority. These employees 
are presently being paid overtime compensation under existing law computed in 
the manner prescribed by your office in Decision B-31623 (22 Comptroller General 
926). This formula is as follows (quoting from the syllabus) : 

“Under the overtime and additional compensation act of December 22, 1942, 
and Executive Order No. 9289 issued in connection therewith, the prorated over- 
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time compensation for one day for full time employees who regularly work a 
6-day, 48-hour week and who are paid on a per diem basis for every day in the 
year except Sundays should be computed by multiplying the basic daily rate by 
313 (365 less 52 Sundays) to determine the equivalent annual rate, which rate 
should be divided by 360 to ascertain the daily rate for overtime purposes, and 
such daily rate should be multiplied by one and one-half (the overtime rate) and 
that amount multiplied by 52 (weeks in a year) to determine the per annum 
overtime rate, from which the daily rate of overtime compensation is obtained 
by dividing the said per annum overtime rate by 313.” 

By way of illustration, an employee with a basic pay rate of $8.00 per day 
receives under existing law and under the above formula, based on a 48-hour 
week, $9.7314 per day, or $58.39 per week. If, under the new law, the overtime 
compensation is to be figured on a strict time and one-half basis these employees 
would receive only $52.00 per week for a 48-hour week: that is, $8.00 per day for 
5 days, or 40 hours, and $12.00 for the 6th day, being one and one-half times the 
basic per diem rate of $8.00. The effect of the new law, if construed in this 
manner, would therefore be to reduce the compensation of per diem employees 
rather than to increase it. It is not believed that this was the intent of Congress. 

Per diem employees in the lower brackets, whose overtime compensation would 
be less than a rate of $300.00 per annum, under the above formula, are paid 
additional compensation in the amount of 25% of their earned basic compensa- 
tion, under the authority of Departmental Circular No. 424, United States Civil 
Service Commission, dated May 8, 1943. Since these regulations were issued 
under the authority of the War Overtime Pay Act of 1948 (57 Stat. 75), which will 
terminate on June 30, 1945, apparently this method of computing the overtime 
compensation will no longer apply, thus resulting in some decrease in compensa- 
tion for these per diem employees in the lower brackets. 

The problem is similar to the one about which this office was advised in Decision 
B-31623 above referred to. The decision in that case was based upon what was 
considered to have been the intent of Congress, that all classes of full-time em- 
ployees working on a time basis, whether by the hour, day, or week, should 
receive the statutory increase in compensation for work in excess of 40 hours 
per week, on substantially the same basis, despite the fact that the law itself 
provided no method for computing overtime compensation for per diem employees. 

The intent of the Congress, as expressed in Section 101 (a) of S. 807, would 
appear to be the same as the intention reflected in the joint resolution approved 
December 22, 1942 (56 Stat. 1068) as interpreted in Decision B-31623. 

There appears to be a possibility that the intent of Congress in this regard would 
be fulfilled if a per diem employee’s annual compensation were first determined 
by multiplying his daily rate by the 313 work days in the present work year, and 
dividing this annual compensation by 260 which is the number of basic work 
days under the new law—that is, the 52 weeks times the 5 basic work days per 
week, to arrive at the employees new basic per diem rate. For example, a present 
rate of $8.00 per day under the above formula would produce $2,504.00 as the 
annual compensation, and $2,504.00 divided by 260 or $9.63 as the new basic per 
diem rate. This rate would produce for a 48-hour week $9.63 times 5 or $48.15 
for the 40-hours week plus one and one-half times $9.63 or $14.44 for the overtime 
of 8 hours, or a total of $62.59. This compares with the $58.39 now being received. 

We should therefore appreciate your advice as to whether under S. 807, ‘Federal 
Employees Pay Act of 1945,” the overtime compensation of per diem employees 
should be computed by the same formula as laid down in Decision B-31623. or 
in the manner suggested in the preceding pargaraph, or in some other manner. 

In view of the probability of the establishment, in the near future, of an admin- 
istrative workweek of 44 hours, your advice is further requested as to whether 
the formula would be any different for determining overtime compensation for 
per diem employees who work 44 hours a week rather than 48 hours. Taking 
the illustration above cited of a per diem employee whose basic rate is $8.00 per 
day and who is now being paid $9.7314 per day, by application of the present 
regulations relating to overtime compensation, it is our thought that such an 
employee, by an application of the above principles, would be paid $53.53 for 
a 44-hour week (51% times $9.7314) rather than $58.39, his weekly pay based on 
a 48-hour week. 

In view of the fact that pay rolls must be prepared for per diem employees of 
this agency on July 15, your early advice on this matter would be deeply appreci- 
ated. 
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The only provisions in the “Federal Employees Pay Act of 1945,” 
approved June 30, 1945, Public Law 106, which authorize increases in 
basic rates of compensation are found in (a) section 405, 59 Stat. 300, 
applicable to employees whose compensation is fixed in accordance 
with the Classification Act of 1923, as amended; (b) section 501, 59 
Stat. 301, applicable to employees of the legislative branch of the Gov- 
ernment; (c) section 521, 59 Stat. 301, applicable to employees of the 
judicial branch of the Government; (d) section 602 (a), 59 Stat. 302, 
applicable to certain employees in the Customs Service; and (e) sec- 
tion 602 (b), 59 Stat. 302, applicable to employees whose basic rate of 
compensation is “prescribed by statute.” Hence, there is no provision 
in the statute which specifically or by implication increases the basic 
rate of compensation of per diem employees of the United States Sec- 
tion, International Boundary Commission, United States and Mexico. 
Neither is there any authority under the law for adopting any formula 
which, in effect, would increase the basic compensation of such em- 
ployees by paying them for five days per week the same amount of 
compensation they received prior to July 1, 1945, for six days per 
week under the formulas adopted under prior statutes. See section 
23 of the act of March 28, 1934, 48 Stat. 522. It follows, therefore, 
that neither the formulas used in the decision cited in your letter nor 
those stated in your letter properly may be used in respect of the 
class of employees here involved. 

It is understood that the basic compensation of the employees 
involved is fixed administratively under the acts of August 29, 1935, 
49 Stat. 961, and June 4, 1936, 49 Stat. 1463, and the applicable annual 
appropriation acts. See, generally, 22 Comp. Gen. 651. Hence, any 
increase in existing basic rates of compensation would be for admin- 
istrative consideration, subject to the availability of funds therefor. 

The only formula in the new law for paying overtime compensation 
is that found in section 201, 59 Stat. 296, which provides, so far as here 
material, as follows: 

Officers and employees to whom this title applies shall, in addition to their 
basic compensation, be compensated for all hours of employment, officially 
ordered or approved, in excess of forty hours in any administrative workweek, 
at overtime rates as follows: 

(a) For employees whose basic compensation is at a rate less than $2,980 per 
annum, the overtime hourly rate shall be one and one-half times the basic 
hourly rate of compensation: Provided, That in computing such overtime com- 
pensation for per annum employees, the basic hourly rate of compensation shall 
be determined by dividing the per annum rate by two thousand and eighty. 

It is true, as stated in your letter, that section 101 (a) of the statute, 
59 Stat. 295, has the effect of including per diem employees, who other- 
wise were not exempted by section 102, 59 Stat. 296, within the purview 
of the overtime provisions of the statute. I find no provision in 
section 102 of the statute which would exempt per diem employees of 
the International Boundary Commission, United States and Mexico, 
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from such overtime provisions. Hence, since their rate of compen- 
sation is fixed on a per diem basis, the only method for applying the 
formula for payment of overtime compensation would be to pay them 
11% times their daily or hourly rate for work in excess of 40 hours per 
week—it being understood from your letter that no employee receives 
a per annum equivalent of as much as $2,980 per annum. Even when 
applying the formula prescribed for computing overtime compen- 
sation of per annum employees the result is the same. Using the 
example stated in your letter of an employee receiving $8 per day, 
which would be $1 per hour for an 8-hour day, the per annum equiva- 
lent would be 2.080 times the hourly rate of $1, or $2,080, which, re- 
duced back to the hourly rate, would be $1 per hour or $8 per day 
for an 8-hour day upon which overtime compensation at the rate of 
114 times would be computed. Hence, in the example stated, the 
weekly compensation of the employees for a 44-hour week based upon 
existing basic rates and the overtime formula provided by the law, 
would be 40 times $1 or $40 basic weekly compensation, plus 4 times 
$1.50, or $6 overtime compensation, a total of $46; and for a 48-hour 
week the compensation would be 40 times $1 or $40 basic weekly 
compensation, plus 8 times $1.50, or $12 overtime compensation, a total 


of $52. 


(B-50542) 


APPLICABILITY OF FEDERAL DUAL COMPENSATION AND EMPLOY- 
MENT STATUTES TO UNITED NATIONS RELIEF AND REHABILITA- 
TION ADMINISTRATION EMPLOYMENTS 


A retired Army officer may, without regard to the dual compensation and em- 
ployment statutes (act of May 10, 1916, as amended; act of July 31, 1894, as 
amended; and section 212 of the act of June 30, 1932), accept an office or 
position with the United Nations Relief and Rehabilitation Administration— 
an international agency—the salary of which is payable from contributions 
to the administrative expense fund of the Administration made from 
moneys appropriated by section 201 of the act of June 30, 1944. 23 Comp. 
Gen. 744, amplified. 

The term “civil office” as used in section 1222, Revised Statutes, providing that 
the commission of an Army officer on the active list shall be vacated should 
he accept such an office, includes not only a Federal office but, also, a non- 
Federal office such as with the United Nations Relief and Rehabilitation 
Administration—an international agency—and, therefore, the acceptance 
of an office or position with said Administration by an officer on the active 
list during terminal leave from the military service would vacate his com- 
mission effective on the date of acceptance of the civil office. (Modified by 
25 Comp. Gen. 203.) 


Acting Comptroller General Yates to the Secretary of War, July 11, 1945: 
I have your letter of June 14, 1945, as follows: 


teference is made to 23 Comp. Gen. 744, wherein the view was expressed that, 
“when funds are provided for by the Congress for this country’s participation 
in the Administration (United Nations Relief and Rehabilitation Administra- 
tion), such funds will be intermingled with grants made by other allied United 
Nations and, as such, will lose their status as Federal funds”, and that, accord- 
ingly, expenditures thereof as compensation to an employee simultaneously on 
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terminal leave from a Federal agency did not represent dual compensation in 
excess of a combined amount of $2,000.00 per annum, prohibited by the Acts of 
10 May 1916 (39 Stat. 120), and 29 August 1916 (39 Stat. 582). 

In this connection, the Congress by Joint Resolution of 28 March 1944 (Public 
Law 267, 78th Congress; 58 Stat. 122) approved the “Agreement for United Na- 
tions Relief and Rehabilitation Administration” and authorized appropriations 
for participation by the United States, including contributions in funds or other- 
wise, in the work of the Administration, and by Title II of Public Law 382, 78th 
Congress, the United Nations Relief and Rehabilitation Administration Partici- 
pation Appropriation Act, 1945, approved 30 June 1944 (58 Stat. 629), made funds 
available to enable the President to carry out the provisions of the Act of 28 
March 1944, supra. 

The United Nations Relief and Rehabilitation Administration is in urgent need 
of personnel and the War Department, recognizing this fact, promulgated War 
Department Memorandum No. 620-45, 24 March 1945, relative to “Employment 
with UNRRA,” copy attached. It is believed that a number of Army officers 
will apply and be accepted for employment with this Administration and in- 
quiries have been and will be received by the War Department relative to the 
applicability of the dual compensation and office laws to such employment. 

While the principle underlying your decision in 23 Comp. Gen. 744 would ap- 
pear applicable to the situation herein discussed, the decision specifically dealt 
only with dual compensation under the Acts of 10 May 1916 and 29 August 1916, 
under the then existing statutory situation and the status of the funds then 
involved. 

Since the War Department is desirous of issuing proper instructions and ad- 
vice to military personnel who may seek employment with the United Nations 
Relief and Rehabilitation Administration, your decision is requested as to 
whether employment of military personnel by that Administration, while on 
terminal leave or in a retirement status, will serve to subject such personnel 
to the prohibitions contained in the dual office or dual compensation laws, i. e., 
the Acts of 10 May 1916 and 29 August 1916, referred to above; the Act of 31 
July 1894 (28 Stat. 205), as amended, which prohibits the holding of two offices 
if the compensation attached to either amounts to $2,500.00 per annum; section 
1222, Revised Statutes, which inhibits an officer of the Army on the active list 
from holding a civil office; or the limitation of $38,000.00 per annum on com- 
bined salary and retired pay imposed by Section 212 of the Act of 30 June 1932 
(47 Stat. 406). 


Article V, paragraph 1, of the Agreement for United Nations Re- 
lief and Rehabilitation Administration, set forth in section 1 of the 
joint resolution of March 28, 1944, 58 Stat. 126, Public Law 267, pro- 
vides : 


1. In so far as its appropriate constitutional bodies shall authorize, each 
member government will contribute to the support of the Administration in order 
to accomplish the purposes of Article I, paragraph 2 (a). The amount and char- 
acter of the contributions of each member government under this provision will 
be determined from time to time by its appropriate constitutional bodies. All 
such contributions received by the Administration shall be accounted for. 


Section 201 of the act of June 30, 1944, 58 Stat. 629, Public Law 
382, provides: 


Seo. 201. To enable the President to carry out the provisions of the Act of 
March 28, 1944 (Public Law 267), and for each and every purpose incident thereto 
or necessary therefor, $450,000,000, not to exceed $21,700 shall be available for 
procurement of sixty-one million seven hundred thousand pounds of domestic raw 
wool, or such amount of domestic raw wool as the foregoing sum will purchase, 
from stock piles of the United States Government existing on the date of the 
approval of this Act and not to exceed $43,200,000 shall be available for procure- 
ment of three hundred and forty-five thousand five hundred bales of domestic 
cotton, or such amount of domestic cotton as the foregoing sum will purchase, 
owned by the Commodity Credit Corporation, to be available immediately and to 
remain available until June 30, 1946: Provided, That (1) any sums allocated by 
the President to any executive department, independent establishment, or agency 
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for any of the purposes hereof, from funds appropriated by or authorized to 
be expended under this title or from funds made available by the United Nations 
Relief and Rehabilitation Administration, may be expended without regard to 
those provisions of law waived by law with respect to the expenditure of Govern- 
ment funds by such department, independent establishment, or agency; (2) the 
appropriations, funds, or accounts of any executive department, independent es- 
tablishment, or agency shall be reimbursed or credited from sums allocated here- 
under, except as hereinafter provided, for any supplies or services procured from 
such appropriations or funds or by use of such accounts and furnished for any of 
the purposes hereof; and (3) any supplies or services procured from funds appro- 
priated by or authorized to be expended under this title may be retained by or 
transferred to any executive department, independent establishment, or agency, 
and said funds shall be reimbursed from payments made in return therefor by 
such department, independent establishment, or agency: Provided further, That 
any officer or employee of any executive department, independent establishment, 
or agency who is detailed to the United Nations Relief and Rehabilitation Admin- 
istration and compensated hereunder, either directly or by reimbursement of 
applicable appropriations or funds, shall, while so detailed, retain and be en- 
titled to the rights, benefits, privileges, and status of an officer or employee of 
the United States and of the department, independent establishment or agency 
from which detailed. 

The statutes, supra, support the statement made in the decision 
of April 1, 1944, 23 Comp. Gen. 744, to the effect that the United Na- 
tions Relief and Rehabilitation Administration is an international 
agency, rather than a Federal agency. Also, it is understood that the 
salaries of the personnel referred to in your letter are to be paid 
from that part of the appropriation, swpra, which has been or will be 
turned over to the Director General as a contribution to the Admin- 
istration’s administrative expense fund as contemplated under Arti- 
cle IV, V, and VI of the Agreement hereinbefore referred to. If 
that is the situation none of the dual compensation statutes cited in 
the concluding paragraph of your letter (acts of May 10, 1916, as 
amended by the act of August 29, 1916, 39 Stat. 582; July 31, 1894, 
28 Stat. 205, as amended, and section 212 of the act of June 30, 1932, 
47 Stat. 406) would be contravened if military personnel accepted 
appointment or employment with the United Nations Relief and Re- 
habilitation Administration during terminal leave from the military 
service or upon retirement from military service, provided there is 
not involved in such appointment or employment a detail of the per- 
son by the War Department. That is to say, said statutes prohibiting 
dual appointments or employments, or payment of more than one sal- 
ary to the same person during the same period of time in the Federal 
service would have no application to dual appointments or employ- 
ments or payment of more than one salary in a Federal office or 
position and in an office or position under the United Nations Relief 
and Rehabilitation Administration. 

Section 1222, Revised Statutes, provides as follows: 

Accepting or holding civil office.—No officer of the Army on the active list shall 
hold any civil office, whether by election or appointment, and every such officer 


who accepts or exercises the functions of a civil office shall thereby cease to be 
an officer of the Army, and his commission shall be thereby vacated. 
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An officer of the Army is “on the active list” during authorized leave 
of absence whether the leave be taken during active service or as 
terminal leave immediately prior to final discharge from the active 
service. It has been held that the term “civil office,” as used in section 
1222, Revised Statutes, is not limited to a Federal civil office, but in- 
cludes, also, a State office—a non-Federal office. See 13 Ops. Atty. 
Gen. 310, cited in 19 Comp. Gen. 826, at page 828. Upon the basis of 
the same reasoning, a civil office with an international agency— 
another class of non-Federal oflice—must be regarded as a “civil 
office” within the meaning of section 1222, Revised Statutes. 

You are advised, therefore, that a retired officer of the Army may 
accept an office or position with the United Nations Relief and Reha- 
bilitation Administration, the salary of which is payable from con- 
tributed administrative expense funds, without regard to any of the 
dual compensation statutes, but that the acceptance of an office or 
position with the United Nations Relief and Rehabilitation Adminis- 
tration by an officer of the Army on the active list during terminal 
leave from the military service would vacate his commission as an 
Army officer effective the day he accepts the civil office. 





(B-50808) 
COMPENSATION—PANAMA CANAL EMPLOYEES 


In view of sections 102 (c) and 203 of the Federal Employees Pay Act of 1945, 
Panama Canal employees in artisan and mechanical groups, not within the 
Classification Act, compensated at monthly or annual rates of pay fixed by 
a wage board procedure are entitled, on and after July 1, 1945, to both basic 
and overtime compensation, computed as provided by said section 208, under 
the 40-hour week statute of March 28, 1934, as well as employees on float- 
ing equipment and other miscellaneous employees similarly compensated 
who heretofore have been held to be within the coverage of the 1934 statute 
(Townsley v. United States, 323 U. 8. 557). 

Panama Canal employees, not within the Classification Act, whose basic com- 
pensation is fixed administratively by the Governor on a monthly or annual 
basis without any reference to or recommendation by an advisory wage board 
and without correlation with rates established in the United States by a 
wage board are entitled to overtime compensation in accordance with sec- 
tion 201 of the Federal Employees Pay Act of 1945, but they are not en- 
titled under said act to any increase in their basic compensation, that being 
a matter for administrative consideration, subject to the availability of funds 
therefor. 

Teachers, policemen and firemen of the Panama Canal, compensated at rates— 
plus a 25 percent differential—established by a comparison with salary 
rates paid similar classes of personnel in the District of Columbia are not 
entitled to overtime compensation under the Federal Employees Pay Act of 
1945. Compare 22 Comp. Gen. 752. 


Acting Comptroller General Yates to the Governor of the Panama Canal, 
July 11, 1945: 


I have your letter of July 2, 1945, as follows: 


Reference is made to your decision B-48393 of March 24, 1945 holding that 
no payments of overtime compensation based upon the rule stated by the Supreme 
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Court of the United States under the Act of March 28, 1934 in Townsley v. United 
States, 323 U. 8. 557, 65 S. Ct. 413, are authorized for the classes of employees 
theretofore considered us not within the overtime coverage of the 1934 legisla- 
tion. The classes of employees in question include the following: t 

(a) Employees in artisan and mechanical groups not within the Classification 
Act, compensated at monthly or annual rates of pay fixed by the Governor after 
recommendations by an advisory wage board, and heretofore held (14 C. G. 
156) to be within the general coverage, but not the overtime coverage, of the 
934 legislation. 

(b) Employees on floating equipment and other miscellaneous employees not 
within the Classification Act and compensated at monthly and annual rates of pay 
fixed by the Governor after recommendation by an advisory wage board based 
on rates in the government service in the continental United States not estab- 
lished by wage boards or other wage-fixing authorities. 

(ec) Employees not within the Classification Act whose compensation is fixed 
by the Governor, on a monthly or annual basis, administratively and without any 
reference to or recommendation by an advisory wage board and without corre- 
lation with rates established in the continental United States by a wage board. 

Section 203 of the Federal Employees Pay Act of 1945, approved June 30, 1945, 
now provides that employees whose basic rate of compensation is fixed on an 
annual or monthly basis and adjusted from time to time in accordance with 
prevailing rates by wage boards or similar administrative authority serving the 
same purpose shall be entitled to overtime pay in accordance with the provisions 
of section 23 of the Act of March 28, 1934. Such employees are excluded from 
the provisions of the Federal] Employees Pay Act of 1945 providing for the pay- 
ment of overtime compensation by section 102 (c) thereof. These provisions of 
the Public Law appear to have been incorporated in view of the decision of the 
Supreme Court in the Townsley case and accordingly it is assumed that it will be 
in order to pay overtime compensation under the provisions of the Federal 
Employees Pay Act of 1945 to the employees in Class (a) as listed above, that is 
employees in artisan and mechanical groups not within the Classification Act who 
are compensated at monthly or annual rates of pay fixed by the Governor after 
recommendations by an advisory wage board and heretofore held (14 C. G. 156) to 
be within the general coverage, but not the overtime coverage, of section 23 of the 
Act of March 28, 1934. 

In reference to the employees included in Classes (b) and (c) listed above 
it is understood that the issues involved in the litigation pending in the Court of 
Claims to which you refer in your decision of March 24, 1945 include the issue 
whether the wages of employees in Classes (b) and (c) are set by wage boards 
or other wage-fixing authorities within the meaning of section 23 of the Act 
of March 28, 1934 (5 U. S. C. sec. 678c). However, in view of the enactment of 
the Federal Employees Pay Act of 1945 during the pendency of this litigation 
your advice is requested whether employees in Class (b), that is employees on 
floating equipment and other miscellaneous employees not within the Classifica- 
tion Act and compensated at monthly and annual rates of pay fixed by the Gov- 
ernor after recommendation by an advisory wage board, based on rates in the 
government service in the continental United States not established by wage 
boards or other wage-fixing authorities, are to be regarded as within the coverage 
of the overtime provisions of the Pay Act or whether they are to be regarded as ex- 
cluded as being employees whose basic compensation is fixed and adjusted from 
time to time in accordance with prevailing rates by wage boards or other simi- 
lar administrative authority serving the same purpose. 

It is assumed that employees in Class (c), that is employees not within the Clas- 
sification Act whose compensation is fixed by the Governor on a monthly or an- 
nual basis administratively and without any reference to or recommendation by 
an advisory wage board and without correlation with rates established in the 
continental United States by a wage board, are to be paid overtime compen- 
sation under the Federal Employees Pay Act of 1945. 

Another change in the overtime provisions of the War Overtime Pay Act of 
1943 effected by the provision for the payment of overtime compensation in the 
Federal Employees Pay Act of 1945 is that the provisions in the nature of a war 
emergency general salary increase which were incorporated in the War Over- 
time Pay Act of 1943 have not been included in the overtime provisions of the 
new Act. This change presents the question whether overtime compensation 


under the provisions of the Federal Employees Pay Act of 1945 may be paid te 











ee 


se rre-aaprangeanes 





aor orrnorr 





SEIS 


VETERE PR ak 


eee 


DECISIONS OF THE COMPTROLLER GENERAL 43 


policemen, firemen, and teachers whose compensation is fixed by the Governor 
administratively under section 81 of title 2 of the Canal Zone Code, as amended, 
and Executive Order No. 1888 of February 2, 1914 in reference to compensation 
paid to similar employees in the District of Columbia. 

In your decision B-32503 [B-32053] of February 4, 1943 (22 C. G. 752) it 
was held that such employees were not entitled to overtime compensation under 
the Joint Resolution of December 22, 1942 (56 Stat. 1068), the temporary over- 
time Act immediately preceding the War Overtime Pay Act of 1943, because the 
rates of pay of such employees were fixed in reference to the compensation of 
similar employees in the District of Columbia who were not included within the 
purview of the Joint Resolution. This construction was continued under the 
War Overtime Pay Act of 1943. 

Section 101 (a) of the Federal Employees Pay Act of 1945 provides that 
subject to the exemptions specified in section 102 of the Act, titles II and III 
of the Act relating to compensation for overtime, night and holiday work shall 
apply to all civilian officers and employees in or under the executive branch of the 
Government, including Government-owned or controlled corporations, and in or 
under the District of Columbia municipal government, and to certain other 
specifically enumerated classes of employees not material here. Section 102 of 
the Act enumerates certain classes of employees who are excluded either from 
the provisions of the entire Act or from certain specifically designated pro- 
visions of the Act, but none of the excluded classes comprehend these classes of 
employees of The Panama Canal. In view of the change in the nature of the 
overtime provisions contained in the Federal Employees Pay Act of 1945 and 
in view of the fact that Panama Canal policemen, firemen, and teachers are 
not excluded by any provisions of the new Act, your advice is requested as to 
whether such employees may be paid overtime compensation under its provisions 
for overtime actually worked by such employees in excess of 40 hours per week. 


Section 203 of the Federal Employees Pay Act of 1945, approved 
June 30, 1945, 59 Stat. 297, Public Law 106, provides, under the heading, 
“Wage-Board Employees,” as follows: 


Sec. 208. Employees whose basic rate of compensation is fixed on an annual 
or monthly basis and adjusted from time to time in accordance with prevailing 
rates by wage boards or similar administrative authority serving the same pur- 
pose shall be entitled to overtime pay in accordance with the provisions of 
section 23 of the Act of March 28, 1934 (U. S. C. 1940 edition, title 5, sec. 673c). 
The rate of compensation for each hour of overtime employment of any such 
employee shall be computed as follows: 

(a) If the basie rate of compensation of the employee is fixed on an annual 
basis, divide such basic rate of compensation by two thousand and eighty and 
multiply the quotient by one and one-half; and 

(b) If the basic rate of compensation of the employee is fixed on a monthly 
basis, multiply such basic rate of compensation by twelve to derive a basic annual 
rate of compensation, divide such basic annual rate of compensation by two 
thousand and eighty, and multiply the quotient by one and one-half. 


House of Representatives Report No. 726 on H. R. 3393, which 
became the statute here involved, states, on page 12 thereof, as follows: 


Section 203. Wage board employees.—This section covers about 150,000 em- 
ployees whose basic compensation is fixed and adjusted from time to time on a per 
annum or monthly basis by wage boards or similar administrative authority serv- 
ing the same purpose. These employees, except in the Government Printing 
Office and the Tennessee Valley Authority, were specifically included within 
the War Overtime Pay Act of 1943, because at that time they were not regarded 
as falling within the act of March 28, 1934, which provides true time and one- 
half rates for similar employees paid at hourly or daily rates. 

Since that time, however, the Supreme Court of the United States, in U. S. v. 
Townsley (323 U. S. 557, Jan. 15, 1945) has decided (1) that section 23 of the 
act of March 28, 1934, insofar as it applies to overtime pay, covers wage-schedule 
employees whose base pay is fixed on a monthly basis; and (2) that the proper 
method of computing such overtime compensation for employees paid on a 
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monthly basis is first to multiply the monthly rate by 12 and divide the product 
by 260, i. e., 52 times 5. This gives the straight-time daily rate, which is mul- 
tiplied by 14 to derive the overtime rate for 1 day of 8 hours. 

The committee believes it to be sound to treat the monthly and per annum 
wage-schedule employees in the same way as per diem and hourly wage-schedule 
employees are treated under the act of March 28, 1934. The fundamental cri- 
terion should be the method by which the basic rates are established, and 
differences in overtime pay treatment should not rest on whether such rates are 
administratively expressed in terms of an hour, a day, a month, or a year. 

Section 203, accordingly, makes monthly and per annum wage-Schedule em- 
ployees, whose basic rates are established by wage boards or similar adminis- 
trative authority with reference to prevailing rates, subject to the overtime pay 
provision of section 23 of the act of March 28, 1934, which has always applied to 
similar hourly and per diem wage-schedule employees. It also spells out the 
same overtime pay computation method as is approved by the Supreme Court in 
the Townsley case. 

Under the statutory provision, supra, and in the light of the above- 
quoted statement appearing in the House Report, there is no alterna- 
tive in this office but to conclude that for periods on and after July 1, 
1945, employees of classes (a) and (b), as described in your letter— 
class (b) employees having been considered specifically by the Su- 
preme Court of the United States in the Townsley decision, 323 U. S. 
557—are entitled to be paid both basic and overtime compensation in 
accordance with the provisions of the 40-hour week law, section 23 of 
the act of March 28, 1934, 48 Stat. 522, and section 203 of the Federal 
Employees Pay Act of 1945, supra, rather than under the other pro- 
visions of the last-mentioned statute. That is to say, such classes of 
employees now are regarded as within the purview of section 102 (c) 
of the Federal Employees Pay Act of 1945, 59 Stat. 296, providing: 

(c) This Act, except sections 203 and 607, shall not apply to employees whose 

basic compensation is fixed and adjusted from time to time in accordance with 
prevailing rates by wage boards or similar administrative authority serving the 
same purpose. 
However, this decision is not to be regarded as authorizing such pay- 
ments for periods prior to July 1, 1945—otherwise not authorized at 
that time—which payments were directed to be suspended in letter of 
March 24, 1945, B-48393, to you, pending the outcome of additional 
litigation involving the questions considered by the Supreme Court 
in the 7’ownsley case proposed to be instituted by the Department of 
Justice. 

Your understanding as to class (c) employees, as expressed in the 
fourth from the last paragraph of your letter, is correct. That is, as 
employees in that class are not excepted from the statute by any of the 
provisions of section 102, their overtime compensation is for comput- 
ing in accordance with section 201 of the statute, 59 Stat. 296, based 
upon their present rates of basic compensation until changed pur- 
suant to law. There is no provision in the new law which automati- 
cally increases the basic rate of compensation of such class (c) em- 
ployees. That is a matter for administrative consideration, subject 
to the availability of funds therefor. See decision of July 10, 1945, 
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B-50789, 25 Comp. Gen. 35, to the United States Commissioner, In- 
ternational Boundary Commission, United States and Mexico. 

Without restating the matter here, it is assumed for the purpose of 
this decision that the statements made in the Governor’s submission of 
January 28, 1943, upon which was rendered the decision of February 
4, 1943, 22 Comp. Gen. 752, regarding the conditions and hours of 
employment of teachers, policemen, and firemen in the Canal Zone, 
remain the same at the present time. Upon the basis of the facts there 
disclosed it was concluded in that decision that such classes of em- 
ployees did not come within the purview of the former overtime pay 
law—not primarily because of the hours and conditions of their em- 
ployment, but rather because their compensation rates were for fixing 
by comparison with the salary rates prescribed by statute for teachers, 
policemen, and firemen in the District of Columbia, plus the differen- 
tial not to exceed 25 percent, authorized by The Panama Canal Act, 
as amended. For like reasons I am persuaded that teachers, police- 
men, and firemen in the Canal Zone do not come within the purview of 
the Federal Employees Pay Act of 1945. 


(B-44585) 


TRANSPORTATION—DEPENDENTS OF PERSONS REPORTED 
AS INJURED, DEAD, MISSING, ETC. 


The provisions of proposed Navy Department instructions under section 12 of 
the Missing Persons Act, respecting the transportation of dependents of 
personnel officially reported injured, dead, missing, etc., which would au- 
thorize reimbursement for the cost of dependents’ transportation, or the 
furnishing of transportation in kind, to the official residence of the senior 
dependent, residence of relatives, or other places not the official residence 
of the person reported injured, missing, dead, etc., without advance appli- 
cation to and determination by the head of the department or a designated 
person, are not in conformance with the statute. 

Navy Department instructions under section 12 of the Missing Persons Act 
respecting the transportation of dependents of personnel officially reported 
injured, dead, missing, etc., should not require that all dependents other than 
a lawful wife or legitimate children travel at personal expense and claim 
reimbursement upon completion of travel, without advance application for 
transportation and determination by proper authority as to the place to 
which travel is to be permitted at public expense. 


Assistant Comptroller General Yates to the Secretary of the Navy, July 14, 1945: 

There has been received your letter of June 19, 1945 (JAG: 1I:- 
WJG:z, L20-4/P7), forwarding a draft of proposed revised instruc- 
tions covering transportation of dependents of service personnel under 
section 12 of the Missing Persons Act of March 7, 1942, 56 Stat. 146, 
50 U. S. C. 1012, Supp. IV, Appendix, and requesting an expression 
of my views as to the legality of such instructions insofar as concerns 
disbursements to be made in accordance therewith. 
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The proposed instructions are as follows: 


From: The Secretary of the Navy: 
To: All Ships and Stations. s 
Subj: Transportation for dependents under the “Missing Persons Act. 
Ref. (a) Public Law 490, approved 7 March 1942. 

(b) Public Law 408, approved 1 July 1944. 

(c) SecNav letter dated 2 June 1944, Pers 811 CSM-LMR, L20-4. 

1. The following instructions hereby cancel and replace instructions contained 
in reference (c). 

2. Section 12 of reference (a), as amended by reference (b), retroactively effec- 
tive to 8 September 1939, and to continue effective until the termination of the 
present war and for twelve (12) months thereafter, authorizes transportation 
for dependents of personnel of the Naval Establishment (including the Marine 
Corps and the Coast Guard), wherever serving, and without regard to pay grade, 
when such personnel have been officially reported as injured, dead, or missing 
as the result of Military or Naval operations, interned in a neutral country, 
or captured by the enemy. References (a) and (b) also include civilian officers 
or employees of the same agencies during such time as they may be assigned 
for duty outside the continental limits of the United States or in Alaska, 
exclusive of part-time or intermittent employees or native labor casually hired 
on an hourly or per diem basis. 

3. The transportation authorized herein will be furnished by Government 
or commercial conveyance on the same basis as provided by existing instructions 
for travel of dependents on permanent changes of station. The transportation 
authorized, when applied for as hereinafter provided, is from the place at which 
official notice of status of the person concerned is first received, to the official 
residence of record of such person, or to the official residence of the senior de- 
pendent, or to the residence of relatives, or to such other place as may be specifi- 
cally authorized in advance or subsequently approved by: 

(a) The Director of the Transportation Division, Bureau of Naval Personnel, 
with respect to personnel in the Navy. 

(b) The Officer in Charge of the Casualty Division, Personnel Department, U. S. 
Marine Corps, with respect to personnel in the Marine Corps. 

(c) The Chief, Military Morale Division, Office of Personnel, U. S. 
Guard, with respect to the personnel of the Coast Guard. 

The request for transportation or claim for reimbursement when travel is 
performed at own expense shall contain a certificate by the authorized applicant 
or Claimant showing the date and place of first receipt of the official notice 
referred to. 

4. Applications for the transportation authorized herein shall be submitted 
by the senior dependent in each case on required forms (Navy, Marine Corps, 
or Coast Guard) to the nearest Navy, Marine Corps, or Coast Guard activity, 
depending on the branch of the service involved, containing the certificate re- 
ferred to in paragraph 3 hereof, signed by the senior dependent, and accom- 
panied by three (3) certified copies of the official notice. When transportation 
is requested to the official residence of the senior dependent or the residence of 
relatives it will be furnished without reference to the headquarters of the agency 
concerned. In all other cases the applications will be referred to the Bureau of 
Naval Personnel, the Quartermaster General, Marine Corps, or the Commandant, 
U. S. Coast Guard, as the case may be, for verification or approval. 

5. When travel authorized herein is performed at own expense, claim for 
reimbursement shall be submitted by the senior dependent on required forms 
(Navy, Marine Corps, or Coast Guard) to the Bureau of Naval Personnel, the 
Quartermaster, U. S. Marine Corps, or the Commandant, U. S. Coast Guard, 
Washington, D. C., depending on the branch of the service involved, and accom- 
panied by three (3) certified copies of the official notice, as well as the cer- 
tificate referred to in paragraph 3 hereof. 

6. Effective as of 12 May 1944, reimbursement for travel performed at own 
expense may not exceed amounts actually expended, nor may it exceed what 
it would have cost the Government to have furnished transportation by author- 
ized means. For this reason, and in order to determine amounts allowed, the 
claims must show mode and class of travel. If Pullman, parlor car, or stateroom 
accommodations are occupied, and reimbursement for such accommodations is re- 
quested, claim must be accompanied by receipts or identification stubs for such 
accommodations, or, if not obtained, by an itemized account of the transporta- 
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tion and accommodations occupied, together with the cost thereof. If travel is 
performed by privately-owned automobile, the claim must be accompanied by an 
itemized account or receipts for expenses incurred which are directly incident to 
the operation and movement of such automobile. Reimbursement for deprecia- 
tion or repairs is not authorized. 

7. The term “dependents” as used herein, will include the following: ° 

(a) Lawful wife. 

(b) Unmarried children under twenty-one (21) years of age. 

(c) Step-children and adopted children, when such step-children or adopted 
children are, in fact, dependent upon the person claiming dependency. 

(d) The father or mother of the person concerned, providing he or she is, 
in fact, dependent upon such person for his or her chief support and is a member 
of the immediate household of the person concerned. 

(e) Such dependent as had been designated in official records or such other 
person as may be determined to be a dependent by the Director, Dependents 
Welfare Division, Bureau of Naval Personnel, with respect to personnel in the 
Navy, or by the authorities mentioned in paragraph 3 hereof, with respect to 
personnel in the Marine Corps or the Coast Guard, and provided such dependent 
is a member of the immediate household of the person concerned. 

8. The term “Official Notice,” as used herein, shall include verbal notice by 
competent authority subsequently confirmed in writing by such competent author- 
ity, and including the date of the verbal notice. 

9. The term “Result of Military or Naval Operations,” as used herein, is not 
limited to operations incident to actual warfare, but includes duties directly 
connected with military or warlike functions, as distinguished from admnistra- 
tive functions. Death from natural causes would not be considered the result 
of military or naval operations. Neither would death or injury resulting from 
an accident while in a passenger status on board Naval aircraft in authorized 
flight. On the other hand, the crew of the aircraft would be considered as 
engaged in a military function, and their death or injury would therefore be 
the result of military or Naval operations. 

10. In view of the fact that the legality of transportation for dependents 
other than a lawful wife and legitimate children is contingent upon a deter- 
mination of the fact of dependency, it will be necessary for the travel of such 
dependents to be performed at own expense, subject to claim for reimbursement. 
Upon completion of the travel, claims may be submitted in the manner provided 
herein, at which time the fact of dependency will be determined. 

11. Transportation for dependents of civilian officers or employees authorized 
herein will be chargeable to the same appropriation available for travel of the 
civilians, 

Section 12 of the Missing Persons Act, cited, is as follows: 

The dependents and household and personal effects of any person on active 
duty (without regard to pay grade) who is officially reported as injured, dead, 
missing as the result of military or naval operations, interned in a neutral 
country, or captured by the enemy, may be moved (including packing and un- 
packing of household effects) to the official residence of record for any such 
person, or, upon application of such dependents, to such other locations as may 
be determined by the head of the department concerned or by such person as he 
may designate, by the use of either commercial or Government transportation : 
Provided, That the cost of such transportation, including packing and unpacking, 
shall be charged against appropriations currently available. 

Paragraph 3 of the proposed instructions would authorize reim- 
bursement for cost of travel of dependents to the official residence of 
the senior dependent, or to the residence of relatives, or to any other 
place upon approval by the person designated therein subsequent to 
performance of the travel. The official residence of the senior de- 
pendent, the residence of relatives and other places are not places to 
which dependents may travel at public expense upon subsequent ap- 
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person. If travel to a place other than the official residence of the 
person officially reported as injured, dead, etc., is desired by a de- 
pendent, the statute requires that application be made therefor and 
that the head of the department, or a person designated by him, make 
a determination as to whether transportation to the place designated 
by the dependent at public expense is warranted. See decision of 
December 1, 1944, B-44585. Where travel was performed prior to the 
date of the act, within the period retroactively covered by the act, 
application could not, of course, have been made in accordance with 
the provisions thereof, and, in such cases, if otherwise proper, no 
objection would be required where reimbursement was made upon 
subsequent approval of the travel. However, it reasonably may be 
presumed that with few, if any, exceptions claims for travel prior to 
the date of the act have been settled. The proposed instructions 
should be modified in this respect to conform to the provisions of the 
statute. 

The proposed instructions in paragraph 4 which would permit travel 
of dependents to the official residence of the senior dependent, or to 
the residence of relatives, without application to and a determination 
by the head of the department—or a person designated by him—are 
not within the conditions of the statute, it being a requirement of the 
statute that a determination be made on application of the dependent 
in all cases where travel is desired to a place other than the official 
residence of the person reported as injured, dead, etc. If it is admin- 
istratively considered desirable that the determination in cases of ap- 
plication for travel to the official residence of the senior dependent, or 
to the residence of relatives, be made by a person other than one of 
those designated in paragraph 3 of the proposed instructions—such as 
the commanding officer, or other officer of the Navy, Marine Corps, 
or Coast Guard activity at which the application is received—the in- 
structions should specify the person designated to make the determina- 
tion in such cases. 

The decision of May 12, 1944, 23 Comp. Gen. 875, construed section 
12 of the Missing Persons Act as authorizing reimbursement of only 
the actual cost of the transportation used. While under the prior 
decisions payments which had been made on a commercial cost basis, 
irrespective of actual cost, were not questioned, if otherwise correct, 
all payments made after May 12, 1944, were required to be on an actual 
cost basis even though the travel involved may have been performed 
prior to that date. Paragraph 6 of the proposed instructions is not 
entirely clear in this respect, the first sentence thereof being so worded 
that it might be construed as applying only to travel performed on or 
after May 12, 1944. Clarification of this paragraph appears necessary. 

Paragraph 10 of the proposed instructions would require that travel 
of all dependents other than a lawful wife or legitimate children be 
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performed at personal expense, subject to claim for reimbursement 
upon completion of the travel, at which time the fact of dependency 
would be determined. Primarily, the authorization under the stat- 
ute is to move dependents at public expense, that is, to furnish trans- 
portation in kind where practicable, and except for travel to the official 
residence of the person reported as injured, dead, etc., the statute re- 
quires that application be made by the dependent and that the head 
of the department, or a person designated by him, determine the place 
to which transportation at public expense is warranted. Therefore, 
the proposed instructions which would authorize a certain class of 
dependents to travel at personal expense, subject to claim for reim- 
bursement, either to the official residence of the person reported as 
injured, dead, etc., or to some other place without making application 
for transportation, or without a determination having been made by 
proper authority if travel is to a place other than the official residence 
of such person, do not conform to the provisions of the statute. 

Except as hereinbefore indicated, the proposed instructions appear 
to be consistent with the statute to the extent that this office would not 
be required to object to disbursements made in accordance therewith, if 
otherwise correct. 





(B-48380) 


GOVERNMENT CORPORATION VESSELS DAMAGED BY NAVAL VES- 
SELS—APPROPRIATION AVAILABILITY FOR PAYMENT OF DAMAGE 
CLAIMS 


Navy Department appropriations are not available to pay claims for damages 
caused by Navy Department vessels to vessels or other property of the In- 
land Waterways Corporation or the Defense Plant Corporation, both of 
which are Instrumentalities of the United States performing governmental 
functions with Federal funds. 


Acting Comptroller General Yates to the Secretary of the Navy, July 14, 1945: 


Consideration has been given to your letter of March 12, 1945, as 
follows: 


The Navy Department wishes to submit to the Comptroller General, for 
decision, the question of whether the Navy Department is authorized to pay claims 
for damage caused by Navy Department vessels to the vessels and property of 
two specific Government-owned corporations. These corporations are the In- 
land Waterways Corporation and the Defense Plant Corporation. The Inland 
Waterways Corporation is understood to be functioning under the jurisdiction 
of the Department of Commerce and the Defense Plant Corporation is understood 
to be a subsidiary of the Reconstruction Finance Corporation. All of the stock 
of these corporations and their assets are Government-owned. 

The Navy Department, in compliance with a long established principle set 
forth in the decisions of the Comptroller General, with respect to other Govern- 
ment departments and agencies, has understood that the Navy Department is 
precluded from collecting from or paying to such other Government departments 
any claims for damage arising out of collisions with Naval vessels. This policy 
has been consistently adhered to, without exception, by the Navy Department. 
Particularly frequent have been instances of claims of the War Department and 
the various agencies handling the Government-owned merchant marine. The 
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latter instance has involved successively the United States Shipping Board Mer- 
chant Fleet Corporation, the United States Shipping Board, the Department of 
Commerce, the United States Maritime Commission and the War Shipping 
Administration. 

There has been received an increasing number of claims arising out of colli- 
sions between Naval craft and craft operated by corporations, of which the 
Government owns the stock and controls the operations, such ag the Inland 
Waterways Corporation and the Defense Plant Corporation. 

The Secretary of Commerce has suggested that, by reason of the commercial 
aspects of the activities of such corporations, the decisions of the Comptroller 
General are inapplicable and that the Navy Department has authority to pay 
It will be noted that any aspect of com- 
mercial operations is present to a much greater degree in the matter of collisions 
of Naval vessels with War Shipping Administration vessels and the Government- 
In such cases payments of inter-departmental claims 
If the fact that revenue is received from operations rather than 
solely from Governmental appropriations is an exception to the general rule, it 
would appear that the result would be that such Government-owned corporations 
might not be subject to the restrictions against payment of Government depart- 
ment claims and could pay such damage claims. 
how any commercial aspect of the operations of the Inland Waterways Corpo- 
ration or of the Defense Plant Corporation has any bearing on the question of 
whether the Navy Department is authorized to pay damage claims of other 
Government departments from its appropriations. 
situation, whereunder these corporations could pay but not collect in such Gov- 
ernment department collision claims, would not be a satisfactory solution and 
would undoubtedly result in a disposition to offset claims. 

Apart from the above considerations, the Navy Department desires to point 
out that the payment of claims and transfer of funds in the end can only result 
in an actual out-of-pocket expense and loss to the Government. 
by the Navy from a Government department or agency or from an individual, 
goes back to the Treasury as Miscellaneous Receipts; such recovery is not 
The expense, labor and effort devoted to the 
necessary activities in the handling of settlement of claims are not in harmony 
To avoid interference with Naval operations and dis- 
closure of security information, the Navy Department has made every effort 
to eliminate litigation and controversy with respect to claims adjustments. 
keeping with this policy, when the issue first arose, the Navy Department sug- 

that these interdepartmental claims should be waived by agreement 
following the analogy of the agreement with the War Shipping Administration 
accomplishing such a waiver which is predicated upon the Comptroller’s Deci- 

As is developed in Enclosure C, considerable effort is required in investi- 
The Navy Department in such matters follows a 
In such matters, it is necessary for all 
parties involved to survey each vessel after the damage and during the making 
Such activity involves expense and travel. 
should be pointed out that, in the event of controversy, there is no method for 
determining ultimate liability such as exists through the medium of litigation 
in instances where privately-owned vessels are involved. 

The Federal Courts have held that these Government-owned corporations may 
not maintain suit against the United States (Defense Supplies Corporation v. 
U. S. Lines Company and United States of America, 1944 American Maritime 
Since the end result and the effect of non-waiver are only to 
increase expense and produce no practical benefit to the United States, it is 
suggested that these considerations emphasize the fundamental soundness of 
the decisions, which the Navy Department had considered as controlling, and 
that the overall interests of the United States are best served by continued 
adherence to these decisions or a direction that interdepartmental damage claims 
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of collision repairs. Further, it 
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For the information of the Comptroller General, there are enclosed the follow- 
ing documents in these matters: 


(A) Letter Judge Advocate General to President, Inland Waterways Corpo- 
ration, dtd 26 October 1944. 


(B) Letter Department of Commerce to Judge Advocate General, dtd 8 Feb- 


(C) Memorandum, dtd 22 February 1945, in elaboration of the points made in 
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A copy of this letter and of enclosure (C) have been sent to the Secretary of 
the Department of Commerce. 


The letter of the Acting Secretary of Commerce, dated February 
8, 1945, copy of which was enclosed with your letter, reads: 


The Inland Waterways Corporation and the Defense Plant Corporation have 
been advised by the Judge Advocate General of the Navy (JAG:II1:HTL:aem) 
that the Navy Department’s appropriations to pay for damages caused by naval 
vessels are not available to pay for damages to the vessels belonging to the Inland 
Waterways Corporation and the Defense Plant Corporation. He cites the fol- 
lowing decisions for his holding that the appropriations for one government 
department are not available to pay claims of another governmeut department: 
9 Comp. Gen. 263 ; 6 Comp. Gen. 171; and 6 Comp. Treas., 74. 

Both the Inland Waterways Corporation and the Defense Plant Corporation 
are governmental agencies conducted along commercial lines. Neither operates 
under Congressional appropriations, nor are the amounts received by them from 
operation of their vessels paid into the miscellaneous accounts of the Treasury 
Department. 

The Comptroller General has recognized certain exceptions to the rule laid 
down in the decisions cited by the Navy Department under certain circumstances 
which are deemed applicable to the corporations under the facts involved (14 
Comp. Gen. 256; 20 Comp. Gen. 699, and Comp. Gen. decision B-34528 to the 
Secretary of Commerce dated May 22, 1943). 

Not only is an accounting principle involved with respect to the two corpora- 
tions due to the fact that they do not operate under Congressional appropria- 
tions, but adjustment with private insurance companies and the interests of the 
bareboat charterers of the vessels play a material part in any determination of 
the Government’s interests in the matter. The failure of the Navy Department 
and the two corporations to adjust the damage claims will disadvantageously 
affect certain of the Government’s insurance rights with the private insurance 
companies. 

Under the circumstances, it is respectfully suggested that the Judge Advocate 
yeneral give reconsideration to this matter in the light of the three more recent 
Comptroller General’s decisions cited above. 


The views of the Chairman of the Board of the Reconstruction 
Finance Corporation are presented in his letter of April 21, 1945, as 
follows: 


We have been advised by the Secretary of the Navy that he has submitted to 
you by letter dated March 12, 1945, the question as to whether the Navy Depart- 
ment is authorized to pay claims for damage caused by Navy Department vessels 
to vessels and property of Inland Waterways Corporation and Defense Plant 
Corporation. 

Defense Plant Corporation representatives have discussed with Navy Depart- 
ment representatives various aspects of this question and while we appreciate 
any assistance you may provide, we were not aware that the Navy Department 
had submitted the matter to you until we received a copy of the March 12, 1945 
letter. 

To assist you in your consideration of the question we are herewith presenting 
certain facts in addition to those submitted by the Navy Department, which we 
believe to be important. . 

1. You are, of course, aware of the fact that Defense Plant Corporation oper- 
ates on funds derived from Reconstruction Finance Corporation’s borrowing 
authority, and not from appropriated funds. Its receipts are not paid into 
miscellaneous accounts of the Treasury Department. 

2. All of the vessels owned by Defense Plant Corporation are chartered on a 
bareboat basis to operating companies upon allocation of such vessels by the 
Office of Defense Transportation. Most of the vessels are so chartered to private 
operating companies, but some are similarly chartered to Federal Barge Lines, 
the operating name of Inland Waterways Corporation. 

3. All vessels owned by Defense Plant Corporation are insured with commer- 
cial marine insurance underwriters against collision liability, and the insur- 
ance policies cover Defense Plant Corporation as owner as well as the bareboat 
charterers of the vessels. With respect to certain of the vessels, hull insurance 
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is carried, but with respect to others, such insurance is not carried, and the risk 
of loss or physical damage to the latter vessels is assumed by Defense Plant 
Corporation under the charter parties covering such vessels. Under the terms 
of the charter parties, the bareboat charterers are required to bear certain 
deductibles contained in the insurance policies, and with respect to those 
vessels as to which the risk of loss or physical damage is assumed by Defense 
Plant Corporation, the charterers are also required to bear a deductible for each 
accident which is specifically provided for in the charter parties on such vessels. 
Defense Plant Corporation pays the cost of the insurance. 

4. Under the terms of the insurance policies the underwriters waive their rights 
of subrogation against the United States and its instrumentalities and against 
their vessels, including rights against vessels for which ultimate liability therefor 
has been assumed by the United States for its instrumentalities. 

The ultimate determination of the question submitted by the Secretary of 
the Navy may affect the rights of the bareboat charters of the vessels owned by 
Defense Plant Corporation to proceed against the Navy Department for the de- 
ductibles provided in the insurance policies and charter parties and for claims 
arising from loss of use of the vessels during the period required for repairs. 

The Defense Plant Corporation was created by the Reconstruc- 
tion Finance Corporation on August 22, 1940, pursuant to authority 
of section 5d of the Reconstruction Finance Corporation Act as 
amended by the act of June 25, 1940, 54 Stat. 573, 15 U. S. C. 606b. 
By Executive Order No. 9071 dated February 24, 1942, all functions, 
powers and duties of the Federal Loan Agency and of the Federal 
Loan Administrator which related to the Defense Plant Corporation 
were transferred to the Department of Commerce to be exercised under 
the direction and supervision of the Secretary of Commerce, but by 
the act of February 24, 1945, Public Law 4, 79th Congress, it was 
provided that the Federal Loan Agency “shall continue as an inde- 
pendent establishment of the Federal Government and shall continue 
to be administered under the direction and supervision of the Federal 
Loan Administrator in the same manner and to the same extent as if 
Executive Order 9071, dated February 24, 1942, transferring the func- 
tions of the Federal Loan Agency to the Department of Commerce, 
had not been issued.” The said Defense Plant Corporation was cre- 
ated to aid the Government of the United States in its national defense 
program by financing or engaging in the construction, extension and 
operation of plants engaged in war production. 

The Inland Waterways Corporation was created by the act of June 
38, 1924, 43 Stat. 360; 49 U. S. C. 151, as a corporation in the District 
of Columbia, the act providing that the Secretary of War should be 
deemed to be the incorporator and that he should govern and direct the 
corporation in the exercise of the functions vested in it by the said 
act. Section 6 of Reorganization Plan II, effective July 1, 1939, 
53 Stat. 1434, 5 U. S. C. 183t, note, transferred the Inland Water- 
ways Corporation and all of its functions and obligations from the 
War Department to the Department of Commerce to be adminis- 
tered under the supervision and direction of the Secretary of Com- 
merce. The said corporation was created “for the purpose of carry- 
ing on the operations of the Government-owned inland, canal, and 
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coastwise waterways system to the point where the system can be 





t transferred to provide operation to the best advantage of the Govern- 
e ment, of carrying out the mandates of Congress prescribed in section 
se 201 of the Transportation Act, 1920, as amended, and of carrying out 
> the policy enunciated by Congress in the first paragraph of section 500 
s. of such Act. * * *” 

ts i Clearly, both the Defense Plant Corporation and the Inland Water- 
st ways Corporation are instrumentalities of the United States Govern- 
- ment and their funds are, in reality, Government funds. In Jnland 
of : Waterways Corporation v. Young, 309 U. S. 517, the court said with 
7 respect to corporate agencies of the Federal Government (page 524) : 


* * * ‘The funds of these corporations are, for all practical purposes, Gov- 
ernment funds; the losses, if losses there be, are the Government’s 
losses. © * © 


In United States Grain Corporation v. Phillips, 261 U. S. 106, relative 
to gold belonging to the United States Grain Corporation, the court 
said (page 113): “In substance the gold was the property of the 
United States.” 

In 22 Comp. Gen. 90, it was held (quoting from the syllabus) : 


Even though the activities of the Federal Surplus Commodities Corporation 
in connection with procuring, transporting and distributing emergency supplies 
for the territories and possessions of the United States in accordance with the act 
of December 23, 1941, may partake of the nature of a private business in that 
the cost of the supplies and incidental expenses are passed on to consumers, such 
activities are governmental and, hence, are within the scope of the exemptive 
provisions of section 89 of the Organie Act of Hawaii reserving to the United 
States the right to use without charge the wharves and landings operated by 
the government of the Territory of Hawaii. 


At page 92 of that decision it was said— 
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. * * * In other words, the contention of the Board is that the exemptive 
provisions of section 89 of the Organic Act are not for application where use 
’ i is made of the piers by an agency of the Federal Government in connection with 
a i the discharge of functions which partake of the nature of a private business. 
i But such a contention completely disregards the well established principle 
{ that since the Federal Government is one of delegated powers any constitutional 
exercise of such powers must be considered as governmental. The language 
i used by the Supreme Court of the United States in its opinion in the case of 
Federal Land Bank of Saint Paul v. Bismarck Lumber Company, et al., 314 U. S. 
: 95, 102, seems especially appropriate in this connection. In that case, the 
Court in holding that the Congress constitutionally could immunize from state 
taxation activities in furtherance of the lending functions of Federal land 
banks, said: 

“The argument that the lending functions of the federal land banks are pro- 
prietary rather than governmental misconceives the nature of the federal 
government with respect to every function which it performs. The federal 

' government is one of delegated powers, and from that it necessarily follows 

that any constitutional exercise of its delegated powers is governmental. Graves 

¥ v. New York ez rel. O’Keefe, 306 U. S. 466, 477. It also follows that, when 

Congress constitutionally creates a corporation through which the federal gov- 

e ernment lawfully acts, the activities of such corporation are governmental. 

‘ j Pittman vy. Home Owners’ Loan Corp., 308 U. S. 21, 32; Graves v. New York ew 
rel. O’Keefe, supra, 477.” 
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; : See also, 1 Comp. Gen. 279, holding that freight shipments of property 
1 ) of the United States Shipping Board Emergency Fleet Corporation 
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were subject to land-grant deductions; 2 Comp. Gen. 38, holding that 
the said corporation was entitled to Government rates on telegrams; 
7 Comp. Gen. 576, holding that a debt due from a private company to 
the said corporation properly was set off against a debt due from the 
United States to the said private company. 

Attention is invited, also, to the recent case entitled Defense Sup- 
plies Corporation v. United States Lines Company, 148 F. 2d 311, 
wherein the Circuit Court of Appeals, Second Circuit, in affirming the 
decision of the District Court of the United States for the Southern 
District of New York (57 F. Supp. 291), stated: 


It seems clear to us that the complete ownership of the Defense Supplies Cor- 
poration by the United States shows this to be nothing more than an action by 
the United States against the United States. The Act would appear to contem- 
plate no such action. Sections 1 and 2 indicate that the United States shall be 
the defendant. And Section 3 states that such suits as are brought under the 
Act shall proceed according to the principles of law and rules of practice obtain- 
ing in like cases between private parties. In private litigation the plaintiff and 
defendant cannot be the same. For, in that event, there is no real case or contro- 
versy. We conclude, therefore, that the Defense Supplies Corporation cannot 
maintain a suit against the United States under the Suits in Admiralty Act. 


The lower court has stated the matter as follows: 


Being an instrumentality of the United States Government, it is certain that 
libellant, had its cargo been uninsured, would have had no cause of action against 
respondent for such injury as came to the wool as a result of the ship's negligence. 
United States Grain Corporation y. Phillips, 261 U. S. 106, 113, 43 S. Ct. 283, 67 
L. Ed. 552. The only reason for libellant’s existence, like that of the United 
States Grain Corporation, was that the Government, through its corporate form, 
might more readily and easily than would otherwise be possible, engage in activi- 
ties that were designed and intended to be part and parcel of the war effort. 
As between itself and private interests, the corporation was at liberty to sue and 
be sued, but it is hard to conceive that there ever was any thought or intention 
upon the part of any one that it could hold the Government for liability for any- 
thing that the latter might do. * * * 


With respect to Government departments and agencies whose funds 
are subject to the control of the accounting officers of the Government, 
it has been held repeatedly that their funds are not available for pay- 
ment of claims for damages to the property of other Government de- 
partments or agencies. 6 Comp. Dec. 74; 22 Comp. Dec. 390; 6 Comp. 
Gen. 171; 9 Comp. Gen. 263. In the latter decision it was held (quot- 
ing from the syllabus) : 

The appropriation of the Panama Canal providing for the payment of claims 
for damages to vessels passing through the locks of the Panama Canal is not 
available for the payment of the costs of repairs to naval vessels even when the 
facts establish the responsibility of the Panama’ Canal for the damages. The 
costs of such repairs for damages to naval vessels are chargeable under the law 
to the specific appropriation made under the Bureau of Construction and Repair, 
Navy Department, providing for the “wear, tear, and repair of vessels afloat.” 

In view of the foregoing, it must be held, in specific answer to your 
question, that Navy Department appropriations are not available for 
payment of claims for damages caused by Navy Department vessels to 
vessels or other property of the Inland Waterways Corporation or the 
Defense Plant Corporation. 
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As to payments by the involved corporations to the Navy Depart- 
ment for damages caused by their vessels to property of the said De- 
partment, it would seem to follow from the several decisions above 
referred to and particularly the case of Defense Supplies Corporation 
v. United States Lines Company, supra, that the Navy Department 
would not have enforceable claims against the said corporations. Con- 
sequently, there is not perceived any valid objection to a mutual waiver 
of claims such as suggested in your letter. 

Whether the United States may benefit from any insurance which 
Government corporations may carry to cover liability for damage 
caused by their vessels, etc., to the property of others would, of course, 
depend upon the circumstances of each case, including the provisions 
of the involved insurance agreements. 

A copy of this decision is being sent to the Federal Loan Adminis- 
trator. 





(B-50887) 


COMPENSATION INCREASES UNDER FEDERAL EMPLOYEES PAY ACT 
OF 1945 TO RATES REQUIRING APPOINTMENT BY THE PRESIDENT, 
BY AND WITH THE ADVICE AND CONSENT OF THE SENATE 


An increase in the compensation of a Selective Service employee under the Federal 
Employees Pay Act of 1945 (occasioned by either a within-grade promotion 
or a basie rate increase) which would cause his salary to exceed the rate 
($5,000 per annum) above which appointment by the President, by and with 
the advice and consent of the Senate, is required by law does not serve to 
invalidate his appointment theretofore made by competent authority and, 
therefore, to require a new appointment by the President, etc., as a condition 
to receiving the new rate, so long as he continues to hold the same position. 
17 Comp. Gen. 29, id. 249 and 22 id. 923, distinguished. 


Acting Comptroller General Yates to the Director of Selective Service, July 14, 
1945: 


I have your letter of July 4, 1945 (file 2-203-1), as follows: 


Public Law 106, 79th Congress, approved June 30, 1945, provides for increases 
in the rates of basic compensation for employees occupying positions subject to 
the salary schedules of the Classification Act of 1923, as amended. 

Classification grades CAF-12 and P-5, with a former salary range from $4,600 
per annum to $5,400 per annum, now have a salary range from $5,180 per annum 
to $6,020 per annum. 

Section 10 of the Selective Training and Service Act of 1940, as amended, 
authorizes the President: 

1. To prescribe the necessary rules and regulations to carry out the provisions 
of the act, 

2. To appoint and fix the compensation of officers, agents, and employees deemed 
necessary to carry out the provisions of the act, and provides “That any person 
so appointed, assigned or detailed to a position the compensation in respect of 
which is at a rate in excess of $5,000 per annum shall be appointed, assigned or 
detailed by and with the advice and consent of the Senate,” 

3. To delegate to the Director of Selective Service only, any authority vested 
in him under the act. The Director of Selective Service is authorized to delegate 
any authority delegated to him by the President, or vested in him by the act, 
to such officers, agents, or persons as he may designate or appoint for such 
purpose. 
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Under the authority vested in him by the Selective Training and Service Act, 
as amended, the President has authorized and directed the Director of Selective 
Service System (Section 603.1 of the Selective Service Regulations) : 

“(4) To appoint such officers, employees, assistants, and deputies whose salary 
is $5,000 per annum or less, as shall be necessary to the efficient administration 
of the Selective Service law.” and 

““(5) To delegate any of his functions and powers to such officers, agents, or 
persons as he may designate.” 

Section 604.11 of the Selective Service Regulations provides, in part, that the 
classification grades and salary rates prescribed by the Classification Act of 
1923, as amended, shall apply to all persons receiving compensation from the 
United States, except the following: 


1. Employees of local boards 

2. Employees of local board groups 

3. Persons appointed by the President 

4. Persons appointed as State Directors of Selective Service 


In this connection your decision dated October 20, 1940 (20 Comp. Gen. 211) 
held, quoting from the syllabus: 

“Where a statute has vested in the President the authority ‘to prescribe the 
necessary rules ang regulations to carry out the provisions of this act’ and ‘to 
appoint and fix the compensation of such other officers, agents, and employees as 
he may deem necessary to carry Out the provisions of this act,’ the President 
is authorized to fix salary rates by regulation, or to prescribe by regulation 
the procedure for fixing such salary rates, either in accordance with, or without 
regard to, provisions of the Classification Act of 1923, as amended.” 

Under the authority delegated by the President, the Director of Selective 
Service has appointed certain persons in National Headquarters to positions 
which have been allocated by the United States Civil Service Commission to classi- 
fication grades CAF-12 or P-5. These persons are now beirg compensated at 
basic rates of from $4,600 to $5,000 per annum. The Director of Selective Serv- 
ice has authorized appointing officers in the field service of the Selective Service 
System to appoint certain persons to positions which have been allocated admin- 
istratively to classification grades CAF-12 or P-5. Some of these positions are 
full-time, others either part-time or intermittent, and the persons occupying 
these positions are paid basic compensation at the rate of $4,600 per annum. 

The Federal Employees Pay Act of 1945 increases the rates of basic com- 
pensation for these positions to a rate in excess of $5,000 per annum. As these 
persons have already been appointed to the positions they occupy and the 
inereases in basic compensation are granted by operation of law, it is not felt 
that your decision to the Chairman of the War Manpower Commission dated 
March 29, 1943 (22 Comp. Gen. 923) is applicable. In that decision there was 
for consideration an item in an appropriation act which prohibited the payment 
of salary at a rate of $4,500 per annum or more to any person unless such person 
was appointed by the President, by and with the advice and consent of the Senate. 
The Selective Service Law provides that any person appointed to a position the 
compensation in respect of which is at a rate in excess of $5,000 per annum shall 
be appointed by the President, by and with the advice and consent of the Senate. 
The persons under consideration here already have been appointed to their 
respective positions. 

As the propriety and legality of paying these officers and employees at the 
increased rates, without Presidential appointments, may be questioned in the 
audit of the payrolls, your decision on the following questions is requested: 

1, Are persons now holding positions in the Selective Service System, who have 
been appointed to their respective positions by the Director of Selective Service 
or by an authorized field appointing official, who occupy positions subject to the 
salary schedules of the Classification Act of 1923, as amended, entitled to the 
increase in basic compensation granted by section 405 (a) of the Federal Em- 
ployees Pay Act of 1945, if such increases will being [bring] their basic com- 
pensation up to a rate in excess of $5,000 per annum, without a new appointment 
made by the President, by and with the advice and consent of the Senate? 

2. May employees of the Selective Service System who occupy positions sub- 
ject to the salary schedules of the Classification Act of 1923, as amended, and 
who have been appointed to their respective positions by the Director of 
Selective Service, or by an authorized field appointing official, be granted within- 
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grade salary advancements under section 7 of the Classification Act of 1923, 
as amended, if such salary advancement would cause the rate of basic compen- 
sation to be increased to a rate in excess of $5,000 per annum, without a new 
appointment made by the President, by and with the advice and consent of 
the Senate? 

8. If your answer to question 1, above, is in the negative, at what rate of 
basic compensation should these employees be paid, effective July 1, 1945? I have 
in mind the decisions of your office holding that the only rate of compensation 
that legally may be paid is the rate of compensation established by the Classi- 
fication Act of 1923, as amended, for the grade in which the position has been 
allocated. 

There is attached a copy of a memorandum on the subject prepared by the 
general counsel of the Selective Service System. 

Unlike the prohibition contained in appropriation acts against the 
use of appropriated moneys for payment of salaries in excess of a 
specified rate unless the officer or employee receiving the salary has 
been appointed by the President by and with the advice and consent 
of the Senate—considered in decision of March 29, 1943, 22 Comp. 
Gen, 923, cited in your letter (see also 17 Comp. Gen. 29, 249)—the pro- 
hibition contained in the Selective Training and Service Act of Sep- 
tember 16, 1940, 54 Stat. 893, 894, quoted in your letter, relates not 
to the payment of salary but specifically to the appointment, assign- 
ment or detail of the personnel of the Selective Service System “to a 
position the compensation in respect of which is at a rate in excess 
of $5,000 per annum.” Hence, it is for consideration in determining the 
legality of an appointment at the time made rather than in determin- 
ing the amount of salary which may be paid under an appointment 
legally made. 

There is a distinction between a statutory restriction upon original 
appointments which would be invalid unless the statutory conditions 
are met, and statutory restrictions in appropriation acts against the 
use thereof for the payment of salary during the continued holding 
of a position the appointment to which was valid in its inception, un- 
less certain conditions are met. The present matter relates to the 
former class of statutory restriction and the decisions cited above relate 
to the latter class of statutory restrictions. 

Increases in the basic compensation of a position by operation of 
law, such as those required by the provisions of the Federal Employees 
Pay Act of 1945 [sections 402 and 405 (a), 59 Stat. 299, 300], from a rate 
of $5,000 per annum or less to a rate in excess of $5,000 per annum do 
not invalidate the appointments theretofore made to such positions by 
competent authority and, consequently, there is no requirement for 
new appointments of such affected personnel by the President by and 
with the advice and consent of the Senate so long as the incumbents 
continue to hold the same positions they held June 30, 1945. 

In the light of the foregoing, questions 1 and 2 are answered in the 
affirmative, thus making it unnecessary to answer question 3. 
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FEDERAL EMPLOYEES PAY ACT OF 1945—EMPLOYEES WITH SALARY 


RATES FIXED ADMINISTRATIVELY IN ACCORDANCE WITH CLASSI- 
FICATION ACT 


Where an agency has elected under statutory authority to fix the salary rates of 
its employees in accordance with the Classification Act and has adopted all 
the procedures thereunder including the jurisdiction of the Civil Service 
Commission respecting allocations and reallocations, the employees of such 
agency are to be regarded as “subject to” the Classification Act as that term 
is used in the several provisions of the Federal Employees Pay Act of 1945, 
the same as employees whose salary rates are required by statute to be fixed 
in accordance with the Classification Act. 

Employees of the Office of the Register of Wills for the District of Columbia 
whose compensation is fixed administratively in accordance with the Classi- 
fication Act are to be regarded as employees in the judicial branch who 
occupy positions “subject to the Classification Act * * *” within the 


meaning of the Federal Employees Pay Act of 1945. 22 Comp. Gen. 685, 
distinguished. 


Acting Comptroller General Yates to the Register of Wills and Clerk of the 


Probate Court, District Court of the United States for the District of 
Columbia, July 14, 1945: 


I have your letter of July 7, 1945, as follows: 


I respectfully submit for your decision these questions: First—Are the officers 
and employees of the Office of the Register of Wills to be considered to be 
‘within section 101 (c) of the Federal Employees Act of 1945, approved June 
30, 1945; and if not, then second, are they to be considered to be within section 
101 (a) (2) and section 101 (b) of said act; and if this second question be 
answered in the affirmative, then, third, are they to be considered to be within 
section 603 (a) of said act; and if the second question be answered in the 
affirmative then, also, fourth, may the Register of Wills under section 604 (a) of 
said act require the employees of this office to work in excess of the hours 
fixed by this court by its General Term order dated June 21, 1941, (or any 
amendment thereof) and thereupon pay said employees for so much additional 
work as may exceed 40 hours per week, at the overtime rates provided in 
Title II of said act. 

I respectfully submit the following for your consideration. The Federal 
Employees Pay Act of 1945, approved June 30, 1945, provided in Title I, sec. 
101 (a) subject to exemptions, not here pertinent, that Titles II and III of the 
Act shall apply “(1) to all civilian officers and employees * * * in or under 
the District of Columbia municipal government, and (2) to those officers and 
employees of the judicial branch of the government * * * who occupy 
positions subject to the Classification Act of 1923 as amended.” Section 101 (b) 
provides that Title IV of the act “shall apply to officers and employees who 
occupy positions subject to the Classification Act of 1923, as amended,” 

In explaining so much of the act, the House Committee, Report No. 726, T9th 
Congress, 1st Session, at page 9 says: “Titles II and III also cover about 11,000 
employees not in the executive branch. Among these are employees of the 
municipal government of the District of Columbia and those of * * * the 
Administrative Office of United States Courts, and the Municipal Court and the 
Municipal Court of Appeais of the District of Columbia, who are subject to the 
Classification Act, Title IV, which consists of amendments to the Classification 
Act of 1923, as amended, applies only to positions and employees subject to 
that act.” 

By contrast, section 101 (c) of the act of June 30, 1945, provides that “Title 
V of this act shall apply to officers and employees in or under the legislative or 
the judicial branch of the government whose compensation is not fixed in 
accordance with the Classification Act of 1923, as amended,” ete. And this 
portion of the legislation is explained in the above House Report, at page 10, 
thus: “Section 101 further defines the coverage of Title V to include employees of 
the legislative and judicial branches who are not covered by Title II, III, or IV.” 

Your opinions to this office of January 21, 1943 (22 Dec. Compt. Gen. 685) 
and of May 21 [29], 1943 (B-31791) lead me to believe that this office is n 
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to be considered as “in or under the District of Columbia Municipal government” 
as those words are used in Sec. 101 (a) (1) of the act of June 30, 1945. 

Considering whether the employees of this office come within Sec. 101 (a) (2) 
of said act, referring to “employees of the judicial branch * * * who occupy 
positions subject to the Classification Act of 1923, as amended” I have noted 
that each of the judicial establishments which are mentioned by the House 
Committee in its Report as coming within this sub-section are by clear statutory 
provision within the Classification Act; viz: In the Administrative Office of 
United States Courts, “The Director, with the approval of the Supreme Court, 
shall have authority, subject to the civil-service laws, to appoint such employees 
as are deemed necessary,” ete. (act of August 7, 1939, c. 501, sec. 308, 53 Stat. 
1223). Likewise the clerks, respectively, of the Municipal Court and of the 
Municipal Court of Appeals of the District of Columbia are each authorized to 
appoint employees, subject to the approval of the chief judge, and have their 
compensation fixed by the chief judge “in accordance with the Classification 
Act of 1923, as amended,” ete. (act of April 1, 1942, c. 207, sec. 3 and sec. 6, 
56 Stat. 192, 195). 

In your said opinion to this office January 21, 1943, you say: “It is understood 
the positions of the employees involved have been regarded as subject to the 
Classification Aet of 1923 and that the salary rates of the employees have been 
fixed and adjusted under that statute, as amended. The authority for that 
action is understood to be the provision in section 2 of the original Classification 
Act of 1928, approved March 4, 1923, 42 Stat. 1488, defining the term ‘department’ 
to include ‘the municipal Government of the District of Columbia.’ However, 
there are for consideration, also, the following provisions of the District of 
Columbia Code, 1940: Sec. 19-402 * * * Sec. 19-403. The said Register of 
Wills * * * shall make out and issue every summons, process, and order 
of the court, and in every respect act under its control and direction in reference 
to matters coming within the jurisdiction of said court. He shall be, and hereby 
is, authorized to appoint two deputies, who may do and perform any and all 
the acts necessary in the administration of his office and the certification of the 
records of said court which he himself is authorized to do; also to appoint and 
fix the compensation of the employees of said probate court and office of register 
of wills * * *.” 

In brief résumé: Employees of this office are judicial employees within the 
meaning of this act. They are not “subject to” the Classification Act as are 
the judicial employees cited by the House Committee in its Report. And said 
Report advised the House that Section 101 (c) brings within the act, under Title 
V, employees of the judicial branch “who are not covered by Title II, III, or IV.” 
Therefore, I submit that my first question, above, should be answered in the 
affirmative, and the remaining questions then become moot. 


The decisions of this office to which you refer holding that employees 
of your office were under the judicial branch of the Government and 
entitled to the 10 and 15 percent (or $300 guarantee) additional war- 
time compensation in lieu of overtime compensation for working in 
excess of 40 hours per week, were rendered with respect to the joint 
resolution of December 22, 1942, 56 Stat. 1068, and the War Over- 
time Pay Act of 1943, approved May 7, 1943, 57 Stat. 76, both of 
which statutes specifically included employees of the judicial branch 
of the Government within the provisions of the laws granting the 
percentage increase rather than within the provisions of the laws 
granting overtime compensation for all work in excess of 40 hours 
per week, regardless of whether employees of the judicial branch 
were or were not subject to the Classification Act of 1923, as amended. 

However, the Federal Employees Pay Act of 1945 makes a ma- 
terial change in that respect, as you have pointed out in your letter. 
For instance, section 101 (a) of said statute, 59 Stat. 295, specifically 
includes within the overtime provisions set out in title II of the law 
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“those officers and employees of the judicial branch of the Govern- 
ment * * * who occupy positions subject to the Classification 
Act of 1923, as amended.” 

You contend that while the salary rates of the employees of your 
office have been fixed in accordance with the Classification Act, as 
amended, they are not “subject to” the Classification Act for the 
reason that there is no basic statute requiring you to fix salary rates 
of such employees in accordance with the Classification Act, as 
amended. In that connection, this office is advised informally by the 
Civil Service Commission that for many years the positions in your 
office have been regarded as subject to the Classification Act and that 
you have subjected such positions to the jurisdiction of the Civil 
Service Commission for the purpose of allocation and reallocation 
of positions. Where an agency had elected under statutory author- 
ity to fix salary rates of its employees in accordance with the Classi- 
fication Act, as amended, and had adopted all of the procedures 
thereunder including the jurisdiction of the Civil Service Commis- 
sion with regard to the allocation and reallocation of positions in 
the departmental service, it must be assumed that the Congress, in 
enacting the Federal Employees Pay Act of 1945, regarded the em- 
ployees of such an agency as “subject to” the Classification Act the 
same as employees who are “subject to” the Classification Act by 
statute. See 14 Comp. Gen. 867, cited on page 9 of House of Repre- 
sentatives Report No. 726 on H. R. 3393, which became the new pay 
law. In the light of the Committee’s statements, it is concluded that 
the Congress intended the words “subject to,” as used in the statute, 
to relate not only to employees whose salary rates are required by 
statute to be fixed in accordance with the Classification Act, but, also, 
to employees whose salary rates had been fixed administratively in 
accordance with all of the terms and conditions of the Classification 
Act. Otherwise, if your contentions were correct, namely, that your 
employees are not “subject to” the Classification Act for the purpose 
of the overtime provisions of the laws, such employees would not be 
entitled to the benefits of title IV of the statute making certain 
amendments in the Classification Act so as to liberalize the provi- 
sions relating to within-grade salary advancements. This office is 
unable to agree with the views expressed in the concluding paragraph 
of your letter. 

In the light of the foregoing, your first question is answered in 
the negative and your second and third questions in the affirmative. 

Referring to your fourth question, reference is made to that part 
of the decision of July 5, 1945, B-50756, 25 Comp. Gen. 14, to the 
Chief Judge of the Municipal Court of the District of Columbia (the 
employees of which are subject to the Classification Act) as follows: 
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The said section 604, when considered in connection with section 201, would 
seem definitely to require that you, as the head of the Municipal Court for the 
District of Columbia, (1) establish “a basic administrative workweek of forty 
hours * * * within a period of not more than six of any seven consecutive 
days,” and (2) officially order or approve the number of hours of work to be 
performed in excess of 40 hours in any administrative workweek for which over- 
time compensation will be paid. 


However, sufficient information has not been presented to this office 
to enable a determination regarding the authority for fixing the hours 
of duty for employees of your office and of the Probate Court—that is, 
whether such is vested in you or in the court. Hence, no specific 
answer may be made to the fourth question at this time. 


(B-50812) 


TRANSPORTATION CHARGES—POSTAL SERVICE EMPLOYEES— 
ERRONEOUS COLLECTION BY RAILROADS 


Where, contrary to the provisions of the act of July 28, 1916, requiring railroads 
engaged in carrying the mails to transport without charge certain postal 
service employees traveling on official business, a railroad company has 
charged such employees for their transportation plus the Federal transpor- 
tation tax, the entire amount so charged, including the tax, must be collected 
from the railroad for recredit to the postal appropriation which bore the 
erroneous charge, even though the tax may have been reported to a Collector 
of Internal Revenue—the matter of tax refund being one between the rail- 
road and the Bureau of Internal Revenue. 


Acting Comptroller General Yates to the Postmaster General, July 18, 1945: 


I have a letter of June 30, 1945 (reference 21), from your prede- 
cessor in office, as follows: 


Where travel expense accounts of post office inspectors and other postal em- 
ployees traveling on Government business contain claims for travel in sleeping 
or parlor cars owned and operated by certain railroads, the amount of such fare, 
plus tax, is reported to the Post Office Department by the Postal Accounts Di- 
vision, General Accounting Office, with a request that a fine be imposed against 
the railroad company involved in accordance with your decision A-22916, June 
1, 1928 [7 C. G. 759]. 

A letter was received from Mr. T. E.. Reese, Superintendent Mail Traffic of 
the Baltimore and Ohio Railroad Company, which is attached hereto, in which 
he complains that by including the tax in the deduction, the railroad company 
pays the tax twice as they are also reported to the Internal Revenue Bureau. 

It would appear that a deduction of the amount paid for sleeping car or parlor 
car fare only should be deducted from the pay otherwise due the railroad for 
transportation of the mail. It will be appreciated if you will advise the Depart- 
ment whether in the future that plan may be followed in order that the railroads 
involved may not be doubly charged with the transportation tax. Also whether 
adjustments may be made in all cases where the transportation tax has been 
included in the amount of deductions previously made. 


The referred-to letter from the Superintendent of Mail Traffic of 
the Baltimore and Ohio Railroad Company is dated June 25, 1945, 
and reads: 

Our attention has been directed to a dual taxation paid by this Company on 
the purchase of parlor car accommodations by Departmental Representatives 
in Company owned and operated cars. 


As an example, we were advised by the Department that $6.00 would be 
deducted from our compensation for the month of April, 1945, Route 105749— 
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this to cover purchase by Inspectors of eight seats at 75¢ each (including tax) 
in Company parlor cars between Cincinnati and Louisville, train 68, during 
January, 1945. 


The parlor car seat rate between stations mentioned is 65¢ each plus 15% tax, 
or 9.75¢, which equals the 75¢ deductions in question. 

General Passenger Agent E. N. Thorn to whom we furnished advice covering 
these deductions, advises that tax from these parlor seat sales are also reported 
to the Government and that we should not assume both. 

As it is our understanding the Departmental Representatives have been paying 
Government taxes on seat purchases a little over a year, the thought prevails 
the Company is entitled to credit through some adjustment, as it was not 
intended it should pay a double tax on these sales. 


Shall appreciate it if, in view of what has been stated herein, you will give 
consideration to our problem and advise what adjustment can be made to have 
the Company reimbursed for overpayment of taxes in question. 

The act of July 28, 1916, 39 Stat. 419, as incorporated in the Code, 
39 U. S. C. 523, provides: 

Every railroad company carrying the mails shall carry on any train it operates 
and without extra charge therefor the persons in charge of the mails and when 
on duty and traveling to and from duty, and all duly accredited agents and 
officers of the Post Office Department and the Railway Mail Service and post- 
office inspectors while traveling on official business, upon the exhibition of their 
credentials (July 28, 1916, ch. 261 § 1, 39 Stat. 419). 

Section 3469 (f) (1) of the Internal Revenue Code, as amended 
by section 307 (8) of the act of February 25, 1944, 58 Stat. 64, 65, 
removes the exemption from taxation formerly applicable to the trans- 
portation of officers and employees of the United States on official 
business. However, when the railroad company erroneously charges 
postal employees for their transportation plus tax, necessitating reim- 
bursement to the employee from the postal appropriations, it follows 
that the entire amount including the tax must be collected from the 
railroad to make whole the postal appropriation. 7 Comp. Gen. 759; 
8 id. 93. If, as a result of this, the railroad paid to the Collector of 
Internal Revenue the tax so erroneously collected from the employee, 
the matter of obtaining a refund of such tax is one between the rail- 
road company and the Bureau of Internal Revenue. However, there 
is, in fact, no double taxation involved, as alleged. 

In the circumstances, the practice of collecting from the railroad 
companies the entire amount paid to them for transportation of postal 
employees appears correct, and the continuation, in such cases, of the 
collection of such amounts, including tax, from the railroad companies 
is required. 


(B-50927) 
FEDERAL EMPLOYEES PAY ACT OF 1945 


Under section 202 (a) of the Federal Employees Pay Act of 1945, providing that 
the heads of departments, etc., “may” by regulation provide for the granting 
of compensatory time off from duty in lieu of overtime compensation for 
irregular or occasional work in excess of 48 hours in any administrative work- 
week, the issuance of regulations in respect of such compensatory time is 
not mandatory, and, therefore, the head of the agency may determine that 
all overtime service ordered or approved shall be paid for in money. 
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There is no discretion vested by section 202 (a) of the Federal Employees Pay 
Act of 1945 in the head of an agency to grant compensatory time off from 
duty in lieu of overtime compensation for occasional or irregular overtime 
service in excess of 48 hours in any administrative workweek, overtime com- 
pensation being payable for all overtime service unless the employee spe- 
cifically requests compensatory time off from duty in lieu of payment. 

Under authority of section 202 (a) of the Federal Employees Pay Act of 1945, 
the head of an agency may by regulation fix a time limit within which 
compensatory time off from duty in lieu of overtime compensation for irregu- 
lar or occasional service in excess of 48 hours per week may be requested or 
taken, and provide for forfeiture of right to overtime compensation upon 
failure to take, within the prescribed limit, the compensatory time off which 
the employee had requested; but overtime compensation may not be denied 
where the failure is due to an exigency of the service beyond the employee’s 
control. Compare 23 Comp. Gen. 253. 

Overtime compensation in lieu of compensatory time off from duty which an 
employee failed to receive on or prior to June 30, 1945, through no fault 
of his own, for overtime work in excess of 48 hours per week prior to 
July 1, 1945, under the terms and conditions of the War Overtime Pay Act of 
1943, and regulations pursuant thereto, is payable at the compensation rate 
in effect for the employee as of June 30, 1945, rather than at the rate in 
effect when payment is made. 

The night differential authorized by section 301 of the Federal Employees Pay Act 
of 1945 for that portion of a “regularly scheduled tour of duty” falling 
between 6 p. m. and 6 a. m. at a rate 10 percent in excess of the “basic” 
rate of compensation is not payable during the period over which overtime 
compensation is paid, regardless of when such overtime service may be 
performed; that is, both overtime compensation and night differential may 
not be paid for work on Saturday night or on any other overtime day or 
night. 

Employees affected by the provisions of section 603 (a) of the Federal Employees 
Pay Act of 1945 relating to aggregate compensation savings are entitled only 
to their basic compensation, without regard to the guaranteed aggregate, in 
any pay period during which they do not work the 4 or 8 hours of overtime 
service included within an administrative workweek of 44 or 48 hours. 

When an employee within the purview of the provisions of section 603 (a) of the 
Federal Employees Pay Act of 1945, relating to aggregate compensation 
savings, receives a within-grade salary advancement so that the amount of 
such advancement when added to the basic compensation provided by section 
405 of said act satisfies the aggregate compensation guarantee—that is, his 
basic rate of compensation not exceeding $1,800 per annum on June 30, 1945, 
plus $300 or 25 percent of such basic rate—said section 603 (a) thereafter 
has no application to the employee. 

The provisions of section 603 (a) of the Federal Employees Pay Act of 1945, 
guaranteeing for certain employees a minimum rate below which their 
aggregate compensation for any pay period shall not fall, so long as the 
employee continues to occupy the “position” he occupied on June 30, 1945, 
have no application to an employee after he is transferred to another posi- 
tion, even though the new position be in the same grade with no change in 
the rate of compensation. 


Acting Comptroller General Yates to the Federal Works Administrator, July 
18, 1945: 


I have your letter of July 9, 1945, requesting decision upon a num- 
ber of questions arising under the Federal Employees Pay Act of 1945, 
approved June 30, 1945, Public Law 106. The questions presented will 
be stated and answered in groups under the several sections of the 
statute in the order presented in your letter. 


Section 202 (a). 1. Do the provisions of this Section require the granting of 
compensatory time off in lieu of payment for overtime or may the head of an 
agency by regulation determine that all overtime shall be paid for in money? 

2. If the regulations of the Agency permit the granting of compensatory time 
off in lieu of payment for overtime, but limit the period of time in which such 
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compensatory time off may be granted, should any such overtime to the credit 
of the employee at the expiration of the period be paid for in money? 

3. Should any balance of compensatory overtime to the credit of an employee 
on June 30, 1945, be paid for at the rates in effect on that date or at the rates 
in effect at the time payment is made? 

Section 202 (a) of the Federal Employees Pay Act of 1945, 59 Stat. 
297, provides as follows: 

The heads of departments, or of independent establishments or agencies, in- 
cluding Government-owned or controlled corporations, and of the District of 
Columbia municipal government, and the heads of legislative or judicial agencies 
to which this title applies, may by regulation provide for the granting of com- 
pensatory time off from duty, in lieu of overtime compensation for irregular or 
occasional duty in excess of forty-eight hours in any regularly scheduled admin- 
istrative workweek, to those per annum employees requesting such compensatory 


time off from duty. 

1. In view of the words in the section “may by regulation provide 
for the granting of compensatory time off from duty” (italics sup- 
plied), the issuance of regulations pursuant to the section in respect 
of compensatory time is not mandatory; and it follows, therefore, that 
the head of an agency may determine that all overtime service ordered 
or approved shall be paid for in money. 

2. Unlike the provisions of the War Overtime Pay Act of 1948, 57 
Stat. 76, section 202 (a) of the new statute does not vest any discretion 
in the head of an agency to grant compensatory time off from duty; 
but, on the contrary, said section is to the effect that overtime com- 
pensation shall be paid for all overtime service unless an employee 
specifically requests compensatory time off from duty in lieu of over- 
time compensation for occasional or irregular overtime service per- 
formed in excess of 48 hours per week. However, the head of an 
agency may by regulation fix a limit of time within which such com- 
pensatory time off from duty may be requested or taken. Also, it would 
not be improper to provide by administrative regulation that upon 
failure of an employee to take the compensatory time off from duty 
which he had requested within the time prescribed he would lose his 
right to overtime compensation. However, there would be no au- 
thority to deny payment of overtime compensation where the failure 
to take the compensatory time off from duty within the period pre- 
scribed by administrative regulation was due to an exigency of the serv- 
ice beyond the control of the employee. Reference is made to the de- 
cision of October 5, 1943, 28 Comp. Gen. 253, wherein rules were stated 
with relation to the granting of compensatory time off from duty under 
the provisions of the War Overtime Pay Act of 1943 and the regulations 
of the Civil Service Commission issued thereunder, which decision 
may be of assistance in formulating administrative regulations under 
section 202 (a) of the Federal Employees Pay Act of 1945. 

3. This question is understood as referring to the payment of 
overtime compensation in lieu of compensatory time off from duty 
which an employee failed to receive through no fault of his own on 
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or prior to June 30, 1945, for overtime work performed in excess 
of 48 hours per week prior to July 1, 1945, under the terms and con- 
ditions of the War Overtime Pay Act of 1943 and the regulations 
of the Civil Service Commission thereunder. If that understanding 
of the question be correct, you are advised that the payment should 
be made at the compensation rate in effect for the employee as of 
June 30, 1945. 


SEcTION 203. 1. Do the provisions of this Section pertaining to wages for 
employees, modify Section 25 of the Act of March 28, 1934, 48 Stat. 522, so as 
to permit payment of time and one-half for services in excess of 40 hours to 
those classes of employees who, under your decision of April 15, 1943 (B-33619), 
were held not to be entitled to such overtime? 


Section 203 of the Federal Employees Pay Act of 1945, 59 Stat. 297, 
provides : 


Employees whose basic rate of compensation is fixed on an annual or monthly 
basis and adjusted from time to time in accordance with prevailing rates by 
wage boards or similar administrative authority serving the same purpose shall 
be entitled to overtime pay in accordance with the provisions of section 23 of 
the Act of March 28, 1934 (U. 8S. C., 1940 edition, title 5, sec. 673c). The rate 
of compensation for each hour of overtime employment of any such employee 
shall be computed as follows: 

(a) If the basic rate of compensation of the employee is fixed on an annual 
basis, divide such basic rate of compensation by two thousand and eighty and 
multiply the quotient by one and one-half; and 

(b) If the basic rate of compensation of the employee is fixed on a monthly 
basis, multiply such basic rate of compensation by twelve to derive a basic 
annual rate of compensation, divide such basic annual rate of compensation 
by two thousand and eighty, and multiply the quotient by one and one-half. 


1. The decision of April 15, 1943, B-33619, to which you refer, did 
not hold specifically that any class of employees were not entitled to 
receive overtime compensation. However, it is presumed you refer 
to that part of the decision which stated that “this office has no ob- 
jection to offer to the determination of the Wage Board that the 
positions appearing in the * * * second list properly are not to 
be regarded as within the ‘several trades and occupations.’” The 
“second list” referred to is understood to have included the following 
(quoting from the submission of April 5, 1943, upon the basis of 
which that decision was rendered) : 

* * * ‘The other group of employees, which includes assistant civil en- 
gineers, tree surgeons, assistant horticulturists, among others, the Board held 
was not in recognized trades or occupations and therefore decided that such 


employees could only be paid straight time for all work in excess of forty hours 
a week. 


Section 23 of the act of March 28, 1934, 48 Stat. 522, provides: 


The weekly compensation, minus any general percentage reduction which 
may be prescribed by Act of Congress, for the several trades and occupations, 
which is set by wage boards or other wage-fixing authorities, shall be reestab- 
lished and maintained at rates not lower than necessary to restore the full 
weekly earnings of such employees in accordance with the full-time weekly 
earnings under the respective wage schedules in effect on June 1, 1932: Pro- 
vided, That the regular hours of labor shall not be more than forty per week; 
and all overtime shall be compensated for at the rate of not less than time and 
one half. 
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As the wage board in that instance concluded in 1943 that the 
group of employees above referred to did not come within the pur- 
view of the 1934 statute—it being understood their salaries were 
fixed administratively without advice of a wage board—it would 
appear that such employees do not automatically come within the 
purview of that statute by operation of section 203 of the Federal 
Employees Pay Act of 1945. On the contrary, such class of em- 
ployees would appear to be entitled to overtime compensation under 
the provisions of section 201 of the Federal Employees Pay Act of 
1945, 59 Stat. 296. 

However, if, as a matter of fact, the basic rates of compensation 
of such class of employees are “adjusted from time to time in ac- 
cordance with prevailing rates by wage boards or similar adminis- 
trative authority serving the same purpose” (quoting from section 
203 of the statute), their overtime compensation would be payable 
under the 1934 statute. 

Section 301. 1. Do the provisions of this Section require the payment of 10 
percent night differential for services performed between 6:00 P.M. and 6:00 
A. M. including the overtime day, or is it limited to payment of night differential 


for services performed between 6:00 P. M. and 6:00 A. M. on only the days of 
the basic work-week? 


Section 301 of the Federal Employees Pay Act of 1945, 59 Stat. 298, 
provides: 

NIGHT PAY DIFFERENTIAL 

Sec. 301. Any officer or employee to whom this title applies who is assigned 
to a regularly scheduled tour of duty, any part of which falls between the 
hours of 6 o’clock postmeridian and 6 o'clock antemeridian, shall, for duty be- 
tween such hours, excluding periods when he is in a leave status, be paid com- 
pensation at a rate 10 per centum in excess of his basic rate of compensation for 
duty between other hours: Provided, That such differential for night duty 
shall not be included in computing any overtime compensation to which the 
officer or employee may be entitled: And provided further, That this section 
shall not operate to modify the provisions of the Act of July 1, 1944 (Public 
Law Numbered 394, Seventy-eighth Congress), or any other law authorizing 
additional compensation for night work. 

1. The night differential of 10 percent is payable only for that 
portion of a “regularly scheduled tour of duty” falling between 6 
p-m.and6a.m. The differential is not payable for any period outside 
of a regularly scheduled tour of duty. In other words, the differential 
is not payable during the period over which overtime compensation is 
paid, regardless of the time such overtime service may be performed. 
When the words, “regularly scheduled tour of duty,” are considered 
in connection with the words, “at a rate 10 per centum in excess of 
his basic rate of compensation” [italics supplied], there appears re- 
quired the conclusion that there can be no basic rate of compensation 
for the overtime day except that applicable for the 40 hours of the 
basic administrative workweek, and that both overtime and night dif- 
ferential may not be paid for work on Saturday night or on any other 


overtime day or night. Compare 22 Comp. Gen. 791 (questions 1 and 
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2). In coming to this conclusion there has not been overlooked the 
definition of “regularly scheduled tour of duty” appearing in section 
202, part II, chapter III, of the regulations issued by the United 
States Civil Service Commission pursuant to section 605 of the statute, 
59 Stat. 304, from which an inference might be drawn that the night 
differential may be paid for work on Saturday night or other overtime 
day upon the basis of the overtime rate allowed for daytime em- 
ployees on that day. If that be the intended inference of the regula- 
tion, this office is unable to agree therewith. Hence, you are advised 
that the first alternate question presented under this section of the 
statute is answered in the negative and the second alternate question, 
in the affirmative. 

Section 603 (a). 1. At the present time, the annual rate of compensation of 
employees of this Agency who are on a 44 or 48 hour work-week will exceed the 
“floor” established in this Section by the Congress. However, an employee 
absent on the two overtime days of the pay period would receive for the par- 
ticular period less than one-twenty-sixth of the annual rate provided by the 
Section. Do the provisions of this Section pertain to the annual rate of com- 
pensation, or to the pay for each pay period? 

2. Where an employee, whose June 30 basic rate without overtime is $1,200, 
now working on a 40 hour work-week and receiving the $300 increased base pay 
provided in this Section, receives a within-grade promotion, is the new rate of 
pay the next step in the new pay scale, $1,506 plus the $300, or the next step in 
the new pay scale, $1,506 plus $294? 

3. If an employee in a grade two File Clerk position is transferred to some 
other grade two position, such as a grade two Statistical Clerk, without a change 
in the rate of pay, does he lose the benefits of the Section? 

Section 603 (a) of the Federal Employees Pay Act of 1945, 59 
Stat. 302, provides: 

The aggregate per annum rate of compensation with respect to any pay period, 
in the case of any full-time employee in the service on July 1, 1945, (1) who was 
a full-time employee on June 30, 1945, (2) whose per annum basic rate of com- 
pensation on June 30, 1945, did not exceed a rate of $1,800 per annum, and (3) 
whose compensation is fixed in accordance with the provisions of the Classifica- 
tion Act of 1923, as amended, or the Act entitled “An Act to adjust the compen- 
sation of certain employees in the Customs Service,” approved May 29, 1928, 
as amended, shall not, under the rates of compensation established by this Act, 
so long as he continues to occupy the position he occupied on June 30, 1945, be 
less than his per annum basic rate of compensation on such date, plus the rate 
of $300 per annum or 25 per centum of such per annum basic rate of compensa- 
tion, whichever is the smaller amount. 

1. Your first alternate question appears to be answered specifically 
by the opening phrase of the section, viz, “The aggregate per annum 
rate of compensation with respect to any pay period” [italics sup- 
plied]. However, this question presents another one by inference 
which is deemed advisable to be considered. While an employee 
whose administrative workweek is only 40 hours, that is, one who is 
not regularly required to work any overtime during the week. is 
entitled to the guarantee in aggregate compensation provided by sec- 
tion 603 (a) of the statute, it is not to be assumed that the Congress 
intended by section 603 (a) to guarantee the salary for any pay period 


of an employee whose administrative workweek is 44 or 48 hours, if 
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the employee fails or refuses to work the 4 or 8 hours overtime 
required. Otherwise, some of the low salary employees affected by 
the section could stay off from work on Saturday or other overtime 
day without loss of salary. Therefore, employees affected by section 
603 (a) of the statute are entitled only to their basic compensation 
without the guarantee in any pay period during which they do not 
work the 4 or 8 hours of overtime service included within an adminis- 
trative workweek of 44 or 48 hours. 

2. The new basic compensation of employees whose positions are 
subject to the Classification Act is fixed by section 405 of the Federal 
Employees Pay Act of 1945, 59 Stat. 300, only. Section 603 (a) of the 
statute merely is a guarantee on “the aggregate per annum rate of 
compensation with respect to any pay period” rather than an increase 
in the basic compensation. In other words, said provision guarantees 
that the aggregate compensation authorized by all provisions of the 
Federal Employees Pay Act of 1945 shall not fall below the aggregate 
compensation received by an employee on June 30, 1945, who was 
receiving the $300 minimum guarantee additional wartime compensa- 
tion in lieu of overtime compensation authorized by the War Over- 
time Pay Act of 1943, so long as the employee occupies the same posi- 
tion held June 30, 1945. Hence, such additional compensation paid 
pursuant to section 603 (a) of the statute may not be regarded as basic 
compensation. Thus, the new basic compensation of an employee 
receiving $1,200 per annum on June 30, 1945, is $1,440 (20 percent 
increase) under section 405 of the statute, but the employee on a 40- 
hour administrative workweek would continue to receive an aggregate 
compensation for any pay period at the rate of $1,500 per annum 
while he continues to occupy the same position and until his aggregate 
compensation has been increased by reason of other provisions of the 
law to satisfy the $300 guarantee. Hence, in the case presented, 
when the employee receives a within-grade promotion, the new basic 
compensation will be $1,506 per annum which would more than satis- 
fy the guarantee of $300 per annum over the amount received June 
30, 1945, and thereafter section 603 (a) of the statute would have no 
application to the employee. In view of the above neither of the 
rates of computation in the alternate questions presented is correct. 

3. The guarantee of $300 vests only so long as an employee “con- 
tinues to occupy the position he occupied on June 30, 1945.” The 
original Classification Act of 1923, approved March 4, 1923, 42 Stat. 
1488, defines the terms “position” and “grade” as follows: 


The term “position” means a specific civilian office or employment, whether 
occupied or vacant, in a department, 


with certain express exceptions. 


The term “grade” means a subdivision of a service, including one or more 
positions for which approximately the same basic qualifications and compensation 
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are prescribed, the distinction between grades being based upon differences in 
the importance, difficulty, responsibility, and value of the work. 


Hence, the terms “position” and “grade” are not synonymous. A 
position consists of duties and responsibilities whereas a grade con- 
sists of a salary range or level applicable to a number of classes of 
separate and distinct positions. See 4 Comp. Gen. 474, 475; 8 zd. 496, 
497; 13 id. 1. As the statute in this instance uses the term “position” 
rather than the term “grade” this question must be and is answered 
in the affirmative. 


(B-51032) 


FEDERAL EMPLOYEES PAY ACT OF 1945—APPLICABILITY—JUDGES OF 
MUNICIPAL COURT FOR DISTRICT OF COLUMBIA 


Judges of the Municipal Court for the District of Columbia are “officers * * * 
in or under * * * the juaicial branch of the Government whose com- 
pensation is not fixed in accordance with the Classification Act. * * *,” 
within the meaning of section 101 (c) of the Federal Employees Pay Act 
of 1945, so as to be entitled to the increase in basic compensation and to 
the temporary percentage addition to compensation in lieu of overtime 
prescribed by sections 521 and 522 of the act, respectively, rather than to 
the increase in basic compensation under section 602 (b) applicable to “posi- 
tions in * * * the District of Columbia municipal government.” 


Acting Comptroller General Yates to the Chief Judge, Municipal Court for the 
District of Columbia, July 18, 1945: 


There has been considered your letter of Juty 13, 1945, as follows: 


I have the honor to request your opinion upon the questions hereinafter indi- 
eated, which have arisen in connection with the adminstration of the affairs 
of The Municipal Court for the District of Columbia as created by the Act of 
April 1, 1942 (District of Columbia Code, 1940 edition, Supplement II, Chapter 7, 
Sub-Chapter II, Section 11-751, et seq.). 

Section 101 (c) of the Federal Employees Pay Act of 1945, Public Law 106. 
provides that Title V of the Act 

“* * * shall apply to officers and employees in or under the legislative 
or the judicial branch of the Government whose compensation is not fized in 
accordance with the Classification Act of 19238, as amended, * * *.” .- 

The question presented is whether the Judges of The Municipal Court for the 
District of Columbia are “officers * * * inorunderthe * * * judicial 
branch of the Government” within the purview of said Section 101 (c) and Title 
V of said Federal Employees Pay Act of 1945, and entitled to the increased 
compensation provided for under Sections 521 and 522 of said Act. 

The salaries of the Judges of the Municipal Court for the District of Columbia 
are “not fixed in accordance with the Classification Act of 1923, as amended”; 
they are fixed by Section 2 of the Act of April, 1942, creating the consolidated 
court. 

The salaries of the officers and employees of said Court, other than the Judges 
thereof, are provided for under Section 3 (c) of said Act of April 1, 1942 
creating the Court, and as therein provided are required to be fixed in accordance 
with the Classification Act of 1923, as amended, and hence, according to the 
Opinion of the Comptroller General, dated July 5, 1945, No. B-50756, [25 C. G. 14] 
said employees of the court, other than the Judges thereof, come under Titles 
I and II of said Federal Employees Pay Act of 1945. 

The question presented would seem to be answered by the decision of the 
Comptroller General of February 4, 1943, No. B-31974, wherein the following 
language is used: 

“While the municipal courts of the, District of Columbia are not a part of 
the Federal judiciary system (15 Comp. Dec. 847), nevertheless they are legis- 
lative courts and the employees thereof are ‘judicial’ employees. This office 
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has recognized that the judges of such courts are employed in or under the 
‘judicial’ branch of the United States Government. See decision of June 29, 
1942, 21 Comp. Gen. 1139, 1141, wherein it was stated: 

“ ‘Section 3 of the Civil Service Retirement Act of May 29, 1930, as amended 
by the acts of January 24, 1942, Public Law 411, and March 7, 1942, Public Law 
490, 56 Stat. 143, 147, quoted in the first paragraph of your letter, specifically 
includes, among others, officers and employees in or under the “judicial” branch 
of the United States Government. Except to the extent that the provision 
[proviso] to said section of the statute may exclude them, the judges of the 
various courts here involved appear to fall within the term “judicial” officers 
and, therefore, would come within the purview of the said Civil Service Retire- 
neater * * 

It would seem, in view of said Section 101 (c) and Sections 521 and 522 of 
the Federal Employees Pay Act of 1945, and the above quoted excerpt from the 
Opinion of the Comptroller General of February 4, 1948, that the Judges of this 
Court are entitled to the salary increases provided for in said Sections 521 and 
522 of the Act. On the other hand, it has been suggested that the Judges of 
this Court come within the purview of Section 602 (b) of the Act, wherein it is 
provided: 

“Basic rates of compensation specifically prescribed by statute of Congress 
for positions in the executive branch or the District of Columbia municipal 
government which are not increased by any other provision of this Act are 
hereby increased in the same amount that corresponding rates would be increased 
under the provisions of section 405 of this Act; and each such augmented rate 
shall be considered to be the regular rate of compensation.” 

However, in view of the fact that said Section 602 (b) is intended to provide 
for salary increases only where they are “not increased by any other provision” of 
the Pay Act, it would seem clear that said Section 602 (b) was not intended to 
apply to the Judges of this Court if said Judges are embraced within the purview 
of Title V of the Act by virtue of the provisions of Section 101 (¢c) of the 
Act pertaining to officers “in the judicial branch of the government whose 
compensation is not fixed in accordance with the Classification Act of 1923, as 
amended.” 

The Clerk of this Court is withholding the preparation of the payroll of the 
Judges pending the disposition of the questions herein presented, and I would 
appreciate it if I could receive your opinion at an early date. 


As indicated in the decisions cited in your letter this office consist- 
ently has held that the judges as well as the personnel of the Municipal 
Court for the District of Columbia are to be regarded as officers and 
employees in or under the judicial branch of the Government. Com- 
pare decision of July 14, 1945, B-50909, 25 C. G. 58, to the Register 
of Wills and Clerk of the Probate Court, District Court of the United 
States for the District of Columbia. However, as section 102 (a) (2) 
of the Federal Employees Pay Act of 1945, 59 Stat. 296, exempts from 
the entire statute “Federal judges,” only (see page 6110 of the Con- 
gressional Record for June 12, 1945), and as the salaries of the judges 
of the Municipal Court for the District of Columbia are not subject to 
the Classification Act of 1923, I am in agreement with the view stated 
in your letter to the effect that the salaries of the judges of said court 
are subject to the formulas prescribed by sections 521 and 522 of the 
statute, 59 Stat. 301, 302, which increased the salary rates of officers and 
employees in or under the judicial branch, rather than to the provisions 
of section 602 (b) of the statute, 59 Stat. 302, which are limited to 
“positions in the executive branch or the District of Columbia munic- 
ipal government.” 

The act of April 1, 1942, 56 Stat. 190, 191, establishing the Municipal 
Court for the District of Columbia as it is now constituted, provides 
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that “The salary of the chief judge shall be $8,500 per annum and 
that of each associate judge shall be $8,000 per annum.” Pursuant 
to the formula prescribed by section 521 of the statute, the new basic 
salary rate for the chief judge is $9,275 per annum to which there is 
to be added $290 (10 percent of $2,900 per annum), temporary addi- 
tional compensation, pursuant to section 522 of the statute, making 
the aggregate compensation $9,565 per annum until June 30, 1947. 
The new basic salary rate of the associate judges of the court, pur- 
suant to section 521 of the statute, is $8,750 per annum, and they also, 
are entitled to $290 per annum (10 percent of $2,900 per annum)— 
temporary additional compensation under section 522 of the statute— 
making their aggregate compensation $9,040 per annum until June 
30, 1947. 


(B-50960) 


POSTAL SERVICE—SPECIAL-DELIVERY MESSENGERS; VEHICLE 
MAINTENANCE ALLOWANCE AND HIRE; ETC. 


The salaries of special-delivery messengers at first-class post offices, who, pur- 
suant to section 22 of the Postal Service pay statute of July 6, 1945, now 
are paid on a time rather than fee basis, may not be paid from the current 
appropriation item, “City Delivery Carriers,” but must be paid from the 
item, “Special-delivery fees” heretofore charged with the fees of such mes- 
sengers, there being nothing in section 27 of the act, respecting the avail- 
ability of appropriations for the new compensation rates, etc., which broadens 
the availability of existing appropriation items. 

The rates for automotive-equipment maintenance allowance prescribed by sec- 
tion 22 (d) of the Postal Service pay statute of July 6, 1945, apply only to 
eases in which special-delivery messengers at first-class post offices provide 
their own automotive equipment for use in the delivery of special-delivery 
articles and are personally responsible for the vehicle so used ; however, when 
automotive equipment is hired or provided for by the Postmaster General for 
delivery of special-delivery mail under section 22 (f), the allowance may be 
fixed administratively without regard to the allowance prescribed by section 
22 (d). 

The automotive-equipment maintenance allowance payable under section 22 (d) 
of the Postal Service pay statute of July 6, 1945, to special-delivery mes- 
sengers at first-class post offices at the rate of 75 cents per hour “spent in 
making delivery of special-delivery mail” may be paid only for the time 
elapsing between the beginning and end of a delivery trip, thus excluding 
loading time, idle time between trips, etc., at the office. 

The automotive-equipment maintenance allowance authorized for special-delivery 
messengers at first-class post offices by section 22 (d) of the Postal Service 
pay statute of July 6, 1945, on the basis of miles traveled or time spent “in 
making delivery of special-delivery mail” may not be paid to such messengers 
while assigned to other work requiring the use of vehicles; instead, it is 
necessary to hire such vehicles under contract. 

When regular employees at first-class post offices are assigned under authority 
of section 22 (e) of the Postal Service pay statute of July 6, 1945, to special- 
delivery duty before or after their regular tours of duty at “their regular 
rate of compensation,” such employees should not be paid on the fee basis 
prescribed by 39 U. S. Code 169a, but should be paid overtime compensation 
under section 4 of the statute for the time engaged upon such special-delivery 
duty, the same as if they were performing their regular duties. 

Postal employees at second- and third-class post offices who are assigned to make 
delivery of special-delivery mail should be paid on the fee basis prescribed 
by 39 U. S. Code 169a, rather than on the basis of their regular rate of com- 
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pensation pursuant to section 22 (e) of the Postal Service pay statute of 
July 6, 1945, which is limited in its application to first-class post offices. 

Where a vehicle, furnished under contract by a regular, substitute, or temporary 
postal employee at a first-class office on an annual or quarterly basis for use 
in city delivery service, is used exclusively on certain trips to deliver special- 
delivery mail, payment therefor need not be made on the basis of the auto- 
motive-equipment maintenance allowance fixed by section 22 (d) of the 
Postal Service pay statute of July 6, 1945, but may be made on the basis of 
an allowance fixed administratively pursuant to the authority vested in the 
Postmaster General by section 22 (f) of the statute. 

Contracts entered into after July 1, 1945, for hire of vehicles, at hourly rates 
more or less than the automotive-equipment allowance rate for special- 
delivery messengers prescribed by section 22 (d) of the Postal Service pay 
statute of July 6, 1945, for city delivery service at first-class offices, may be 
amended under the vehicle-hire authority of section 22 (f) to include the 
delivery of special-delivery mail, there being a valid consideration to the 
Government in securing the use of the vehicle for special delivery purposes 
in addition to the use provided for by the original contract. 

The authority provided by section 22 (f) of the Postal Service pay statute of 
July 6, 1945, for the hire of vehicles under an allowance basis for delivery 
of special-delivery mail is limited to first-class post offices, the fee system 
of payment prescribed by 39 U. S. Code 169a for delivery of such mail 
remaining in full force and effect with respect to post offices of other classes. 

Pursuant to the provisions of section 22 (f) of the Postal Service pay statute 
of July 6, 1945, vehicles may be hired under an allowance basis from regular, 
substitute, and temporary postal employees at, first-, second-, and third-class 
post offices for delivery of special-delivery mail only when used for delivery 
service at first-class offices. 

Government-owned vehicles acquired under the appropriation item, “Vehicle 
service,” Post Office Department Appropriation Act, 1946, may be assigned, 
pursuant to section 22 (f) of the Postal Service pay statute of July 6, 1945, 
to special-delivery services at first-class post offices. 

The cost of automotive-equipment maintenance allowances and vehicle hire 
authorized by subsections (d) and (f), respectively, of section 22 of the 
Postal Service pay statute of July 6, 1945, in connection with the delivery 
of special-delivery mail is chargeable to the appropriation item, “Vehicle 
service,” Post Office Department Appropriation Act, 1946. 


Acting Comptroller General McFarland to the Postmaster General, July 19, 1945: 
I have your letter of July 10, 1945, reference 4, requesting decision 
on a number of questions involving application of section 22 of the 


act of July 6, 1945, Public Law 134, which provides, so far as here 
material, as follows: 


Sec. 22. (a) Where special-delivery messengers are employed on a full-time 
basis in offices of the first class; they shall be divided into nine grades, with 
annual salaries as follows: 


GS iteciictsniectewobeniiceiae BiGee -“Gaee O os ou $2, 100 
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and shall be promoted successively at the beginning of the quarter following 
one year’s satisfactory service in each grade to the next higher grade until they 
reach the ninth grade. 

(b) The pay of substitute, temporary, or auxiliary special-delivery messengers 
in offices of the first class shall be on an hourly basis at the following rates: 
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and shall be promoted to the next higher grade at the beginning of the quarter 
following two thousand and twenty-four hours’ satisfactory service in a pay 
status. 

(c) Special-delivery messengers in offices of the first class shall, upon the 
effective date of this Act, be entitled to the grade to conform with their years 
of service, as follows: 


er Gees Dene ene go Grade 1 
2 years but less than 3 years’ service__..__.___-_____-____ Grade 2 
8 years but less than 4 years’ service_._._.__--___-_______ Grade 3 
4 years but less than 5 yeurs’ service__._____---__-_____ Grade 4 
5 years but less than 6 years’ service__-_______________ Grade 5 
Se IOI tO NS ries Sinn eeciienaeinnenwessts Grade 6 


(d) In addition to compensation provided in subsections (a) and (b), each 
special-delivery messenger in offices of the first class shall be paid for automotive- 
equipment muintenance at the rate of 6 cents per mile or major fraction thereof 
for miles traveled under the direction of the Post Office Department in making 
delivery of special-delivery mail or at the option of the Post Office Department 
at the rate of 75 cents per hour spent in making delivery of special-delivery mail. 
Payment for equipment maintenance as provided herein shall be at the same 
periods and in the same manner as payments for regular compensation to special- 
delivery messengers. 

(e) Special-delivery messengers may be employed at duties other than the 
delivery of special-delivery mail when their regular duties do not require eight 
hours work in ten; and special-delivery articles may, in the discretion of the 
Postmaster General, be delivered by regular, substitute, and temporary postal 
employees, and such employees shall be paid their regular rate of compensation 
for such delivery service. 

(f) The Postmaster General may provide or hire vehicles under an allowance 
basis for use in the delivery of special-delivery mail whenever the exigencies 
of the service may require. 


The questions will be stated and answered in the order presented: 


1. Whether, pursuant to the provisions of Section 27 of the Act, the salaries 
of special-delivery messengers at first-class post offices as provided for in sub- 
paragraphs (a) and (b) of Section 22 may be paid either from the appropriation 
item “City delivery carriers” or “Special-delivery fees,” under “Office of the First 
Assistant Postmaster General” in the Treasury and Post Office Departments Ap- 
propriation Act, 1946 (Public Law 38, approved April 24, 1945)? 


Section 27 of the statute, 59 Stat. 461, provides: 

The sums appropriated for salaries and compensation of postmasters, officers, 
and employees of the Postal Service in the Act making appropriations for the 
fiscal year ending June 30, 1946, shall be available for the payment of salaries and 
compensation of postmasters, officers, and employees of the Postal Service at 
the rates of compensation herein provided; and such additional sums as may 


be necessary are hereby authorized to be appropriated to carry out the provisions 
of this Act. 


There is nothing in section 27 of the statute which broadens the 
availability of existing items of appropriation for the Postal Service. 
Hence, I find no basis for holding that the change made by the new 
statute in the basis of payment of compensation—from a fee basis to 
a time basis—in the case of special-delivery messengers at first-class 
post offices has the effect of making the appropriation item, “City 


. Delivery Carriers”, available for payment of the compensation of 


special-delivery messengers—it being understood that the subitem for 
“Messenger Service” in the appropriation item, “City Delivery Car- 
riers”, heretofore has not been used for payment of fees of special- 
delivery messengers. Consequently, I have to advise that the salaries 
of special-delivery messengers at first-class post offices, provided for 
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under the new postal service pay act, are for payment under the ap- 
propriation item, “Special-delivery fees.” 

2. Whether the rates for automotive-equipment maintenance provided for in 
subparagraph (d) of Section 22 apply only to special-delivery messengers? 

The rates for automotive-equipment maintenance provided for in 
subparagraph (d) of section 22, supra, 59 Stat. 460, would appear to 
apply only to cases in which the special-delivery messengers provide 
their own automotive equipment for use in the delivery of special 
delivery articles and are personally responsible for the vehicle so 
used. That view finds support in the provisions of subparagraph (f) 
of the statute, 59 Stat. 460, under which the Postmaster General him- 
self may “provide or hire vehicles * * * for use in the delivery 
of special-delivery mail whenever the exigencies of the service may 
require.” When automotive equipment is provided for by the Post- 
master General under this latter subparagraph the allowance may 
be fixed administratively and is not limited by the allowance provided 
for under subparagraph (d). 

8. If the rate of 75 cents per hour for automotive-equipment is allowed spe- 
cial-delivery messengers at first-class post offices, should office, loading, standing 
and swing time be excluded in computing the hourly rate? 

Section 22 (d) of the statute specifically provides for payment of 
the automotive-equipment maintenance allowance at the rate of 75 
cents per hour when “spent in making delivery of special-delivery 
mail.” Evidently, that phrase, quoted from the statute, means that 
the allowance is payable only during the actual periods of trips made 
for the delivery of special-delivery mail having some relationship 
with the wear and tear of the automotive equipment while actually 
in use, that is, from the time the trip starts to the time the trip ends, 
exclusive of time spent in the office, in loading the vehicle, or swing 
time (which is understood to mean idle time between trips). If the 
term “standing” time, as referred to under this question, means only 
the time the vehicle necessarily is standing in front of the patron’s 
residence or place of business while delivery is being made of a spe- 
cial-delivery article, such time properly would be for including 
within the period for which the allowance (upon the basis of the 
hour) is payable. However, if it means the time the vehicle is stand- 
ing idle while not on a trip, no allowance should be made for such 
idle time. 

4. When special-delivery messengers are not fully employed in the delivery 
of special-delivery mail and are assigned under authority of subparagraph (e) 
of Section 22 to perform other duties requiring the use of a vehicle, is payment 
for vehicle hire to be made at the rates provided for in subparagraph (d) of 


Section 22, or will it be necessary to hire such vehicles under contract, at hourly 
rates, as is presently done for vehicles used in the city delivery service? 


Section 22 (d) specifically limits payment of the automotive-equip- 
ment maintenance allowance to the mileage traveled or time spent 
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“in making delivery of special-delivery mail.” Hence, such allow- 
ance would not be authorized while a special-delivery messenger is 
assigned to other work requiring the use of a vehicle. Therefore, the 
first alternate question is answered in the negative, and the second, 
in the affirmative. 

5. When regular employees at first-, second-, and third-class post offices are 
assigned under authority of subparagraph (e) of Section 22 to make delivery 
of special-delivery mail before or after their regular tours of duty, should they 
be paid on the fee basis pursuant to 39 U. S. C. 169a, or must they be paid for 
overtime service pursuant to the provisions of Section 4 of the Act? 

Section 22 (e), 59 Stat. 460, provides specifically that the other 
classes of postal employees mentioned, who deliver special-delivery 
articles “shall be paid their regular rate of compensation for such 
delivery service.” Hence, it is clear that such other classes of postal 
employees could not be paid upon a fee basis while assigned to de- 
livering special-delivery articles. The words, “their regular rate 
of compensation,” means the same rate of compensation such em- 
ployees would receive were they working upon their regular assign- 
ments whether during the basic workweek or during overtime. 
Therefore, such employees would be entitled to overtime compensa- 
tion, pursuant to section 4 of the statute, 59 Stat. 435, and, in deter- 
mining the amount of the overtime, the time spent before as well as 
after their regular tours of duty in delivering special-delivery ar- 
ticles, would be taken into account. 

6. When substitute and temporary employees at second- and third-class post 
offices are assigned to make delivery of special-delivery mail should they be 
paid on the fee basis pursuant to 39 U. S. C. 169a, or must they be paid their 
regular rate of compensation pursuant to the provisions of subparagraph (e) 
of Section 22 of the Act? 

For the reasons stated in the answer to question 10, infra, the first 
alternate question is answered in the aflirmative, and the second, in 
the negative. 

7. When regular, substitute and temporary postal employees at first-class 
post offices are assigned to deliver special-delivery mail under authority of sub- 
paragraph (e) of Section 22, and privately-owned vehicles are used, must the 
rates for automotive-equipment maintenance provided for in subparagraph (d) 


of Section 22 be paid or may the vehicle hire be authorized as an emergency 
expenditure and paid for at the lowest hourly rate obtainable? 


See answer to question 2. In the light of that answer, the first 
alternative question is answered in the affirmative if the employee 
provides for his own vehicle in making the delivery of special delivery 
articles, but, on the other hand, if the Postmaster General provides 
or hires the vehicle for making the deliveries, the second alternative 
question would be for answering in the affirmative. 


8. If a regular, substitute or temporary postal employee at a first-class post 
office has a contract with the Department to furnish a vehicle on an annual or 
quarterly basis for use in the city delivery service, and the vehicle is used 
exclusively on certain trips to deliver special-delivery mail, should payment be 
made therefor at the contract rate for city delivery service or at the hourly rate 
provided for jn subparagraph (d) of Section 22? 
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Reading together subsections (d) and (f) of section 22 of the statute, 

and in the light of the answers to questions 2 and 7, supra, the con- 
clusion appears justified that the Postmaster General would not be 
bound by the allowance fixed under subparagraph (d) of section 22 
because in the illustration given the special-delivery messenger would 
not be providing for his own vehicle in making the delivery but rather 
the vehicle would be provided for by the Postmaster General in view 
of which the provisions of subparagraph (f) would apply. 

9. Whether contracts for hire of vehicles for city delivery service at first-class 
post offices entered into after July 1, 1945, may be amended to include the delivery 
of special-delivery mail when the hourly contract rate is more or less than the 
hourly rate authorized by the provisions of subparagraph (d) of Section 22? 

Referring to section 22 (f) of the statute, and in the light of the 
answer to question 8, this question is answered in the affirmative, it 
appearing in this class of cases that there would be a valid considera- 
tion to the Government in securing the use of the vehicle for delivery 
of special-delivery articles, a provision not in the original contract. 

10. Whether, pursuant to the provisions of subparagraph (f) of Section 22, 
vehicles may be hired for use in the delivery of special-delivery mail at all post 
offices having city delivery service, or only at post offices of the first class? 

Subsections (a), (b), and (c) of section 22 of the new statute, 59 
Stat. 459, 460, specifically are limited by their terms to first-class post 
offices. Hence, at other class post offices there remains in force 39 
U.S. C. 169a, providing as follows: 

Special delivery; messengers service; schedule of rates. For making special 
delivery there may be paid to the messenger or other person making such delivery 
9 cents, for matter of the first class weighing not in excess of two pounds, 10 
cents for matter of other than the first class weighing not in excess of two 
pounds, 15 cents for mail matter of any class weighing more than two 
pounds but not in excess of ten pounds, and 20 cents for mail matter of any 
class weighing in excess of ten pounds. (Mar. 2, 1931, c. 372, § 3, 46 Stat. 1469.) 

Subsection (d) of section 22 of the statute provides that the automo- 
tive-equipment maintenance allowances shall be paid “In addition 
to compensation provided in subsections (a) and (b)” of the new 
statute. It would seem to follow, therefore, that subsection (f) of 
the same section of the statute is limited to special-delivery service at 
first-class post offices, particularly having in mind that at other class 
post offices the fee system of payment prescribed by section 169a, title 
39 U. S. C., supra, for such special-delivery service, which contains 
no authority for allowance for vehicles for such service, remains in 
full force and effect. Hence, the first alternate question is answered 
in the negative and the second in the affirmative. 

11, Whether, pursuant to the provisions of subparagraph (f) of Section 22, 
vehicles may be hired on an allowance basis from regular, substitute and tem- 
porary postal employees at first-, second-, and third-class post offices for use in 
the delivery of special-delivery mail? 

There would appear to be no legal objection under section 22 (f) 
of the new statute to hire vehicles from employees serving at any 
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class post office, but such vehicles could be hired upon an allowance 
basis only when used for special-delivery service at first-class post 
ollices. See the answer to question 10. 


12. Whether, pursuant to the provisions of subparagraph (f) of Section 22, 
a rural carrier may be granted an allowance for the hire of his vehicle for such 
time or mileage as the vehicle is used in the delivery of special-delivery mail in 
compliance with Section 1028 of the Postal Laws and Regulations of 1940, which 
provides, in part, as follows: 

“Special-delivery mail addressed to a patron of a rural route who lives more 
than 1 mile from the post oflice shall be sent out by the carrier on his first trip 
after the receipt of such mail und shall be delivered by the carrier at the patron’s 
dwelling or place of business, provided it is not more than one-half mile from 
the route and there is a passable road leading to it, for which service the carrier 
shall be paid the regular fee. * * *” 

13. Whether, pursuant to the provisions of subparagraph (f) of Section 22, 
an allowance may be granted regular, substitute and temporary postal em- 
ployees at second- and third-class post offices for the hire of their privately-owned 
vehicles when used by the said employees in the delivery of special-delivery mail? 


For the reasons stated in the answer to question 10, both questions 
are answered in the negative. 


14. Does the authority under subparagraph (f) of Section 22 to provide vehicles 
for use in the delivery of special-delivery mail permit the assignment to the 
special-delivery service of Government-owned vehicles acquired under the appro- 
priation item “Vehicle service” under “Office of the Fourth Assistant Postmaster 
General” in the Treasury and Post Office Departments Appropriation Act, 1946? 

15. Is the cost for automative-equipment maintenance and for vehicle hire 
provided for in subparagraphs (d) and (f) of Section 22 a proper charge against 
the appropriation item “Vehicle service”? 


The item of appropriation referred to reads, in pertinent part, as 
follows: 


Vehicle service: For vehicle service; the hire of vehicles; the rental of garage 
facilities; the purchase, maintenance, and repair of motor vehicles, including 
the repair of vehicles owned by, or under the control of, units of the National 
Guard and departments and agencies of the Federal Government where repairs 
are made necessary because of utilization of such vehicles in the Postal Service; 
accident prevention; the hire of supervisors, clerical assistance, mechanics, driv- 
ers, garagemen, and such other employeés as may be necessary in providing 
vehicles and vehicle service for use in the collection, transportation, delivery and 
supervision of the mail, and United States official mail and messenger service, 
$21,848,400 * * *, 


As the quoted appropriation item specifically is made available for 
vehicle service, for the hire of vehicles, and for the maintenance of 
motor vehicles, both questions are answered in the affirmative—it be- 
ing assumed in the case of hired vehicles that the Government has 


obligated itself to maintain the vehicles as part of the contract of 
hire. 


(B-45495) 
PAY—AVIATION DUTY—REVOCATION OF SUSPENSION FROM FLYING 


Where, pursuant to paragraph 12 of Executive Order No. 9195, a suspension from 
flying by reason of sickness or injury incurred in line of duty is revoked 
within the three calendar months’ period prescribed by paragraph 10 of said 
Executive order during which flight requirements may be made up, the 
right to aviation pay for the month of revocation and prior months is for 
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determination under paragraph 10 as if the suspension had never been made; 
but if revocation occurs after expiration of the grace period, the right to 
aviation pay for any part of the period of suspension is lost. 


Acting Someone General McFarland to the Secretary of the Navy, July 20, 
1945: 


Reference is made to your letter of January 22, 1945, as follows: 


There is transmitted herewith a letter from the Chief of the Bureau of Supplies 
and Accounts, Navy Department, dated January 6, 1945, with enclosures therein 
mentioned, concerning the matter of entitlement to aviation pay while tem- 
porarily suspended from flying by reason of sickness or injury incurred in line 
of duty. 

In view of the apparent discrepancy between the ruling in 8 Comp. Gen. 384 
and that contained in your decision of November 29, 1944, B-45495, on the question 
of entitlement to aviation pay following revocation of a suspension from flying 
by reason of sickness or injury incurred in line of duty, your decision is requested 
as to whether the ruling quoted in paragraph 1 of the enclosed letter, from 8 
Comp. Gen. 384, will no longer be followed. 

Prior to modification of current instructions of the Bureau of Supplies and 
Accounts Memoranda (Article 2140-2, SandA Memo. No. 504—Suspension for 
sickness or injury in line of duty) to accord with the ruling in decision of Novem- 
ber 29, 1944, B-45495, clarification of that decision is requested with respect to 
the five specific cases set forth in paragraph 2 of the enclosed letter from the 
Chief of the Bureau of Supplies and Accounts. 


Paragraph 10 of Executive Order 9195, July 7, 1942, provides in 
part: 


10. For personnel of the Army, Navy, Marine Corps, Coast Guard, or Na- 
tional Guard (when in the active military service of the United States and 
when participating in exercises or performing duties provided for by sections 
94, 97, and 99 of the National Defense Act, as amended), who are required by 
competent authority to participate regularly and frequently in aerial flights, 
the following requirements are prescribed: Provided, That any officer, warrant 
officer, member of the Army Nurse Corps or Navy Nurse Corps (female), or 
enlisted man who has been required to participate regularly and frequently in 
aerial flights by orders of competent authority and who as a resujt of such 
orders has participated regularly and frequently in aerial flights, as defined in 
this Executive Order, and who subsequently becomes incapacitated for flying 
by reason of an aviation accident shall not be required to perform such aerial 
flights during such incapacity for a period not to exceed three months following 
the date of said accident: 


(a) During one calendar month. 10 or more flights totaling at least three 
hours, or in lieu thereof to be in the 
air a total of at least four hours. 

(b) During two consecutive calendar 20 or more flights totaling at least six 
months, when the requirements of hours, or in lieu thereof to be in the 
subparagraph (a) above have not air a total of at least eight hours. 
been met. 

(c) During three consecutive calendar 30 or more flights totaling at least nine 
months, when the requirements hours, or in lieu thereof to be in the 


of subparagraph (b) above have air a total of at least twelve hours. 
not been met. 


Paragraph 12 of the above Executive order provides: 


A commanding officer shall suspend from flying any officer, warrant officer, 
member of the Army Nurse Corps or Navy Nurse Corps (female), or enlisted 
man under his command who, in his opinion, is unfit for fiying, except as a 
result of an aviation accident. When the suspension is for a minor illness or 
injury not the result of an aviation accident, the suspension and subsequent 
revocation thereof may be ordered by the commanding officer of the person 
concerned without reference to higher authority. In all other cases such action 
shall be reported with the reasons therefor, for confirmation to the Command- 
ing General of the Army Air Forces or to such officer or officers as he may 
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designate for personnel commissioned in the Army Air Corps or on duty with 
the Army Air Forces, the Secretary of War or such officer or officers as he may 
designate for other branches of the Army or to the officer who issued the order 
requiring the person concerned to participate regularly and frequently in aerial 
flights for the Navy, Marine Corps and Coast Guard. The confirmation of such 
action shall have the effect of suspending the order to participate regularly and 
frequently in aerial flights as to the person concerned from the date such sus- 
pension from flying was made. When any officer, warrant officer, member of 
the Army Nurse Corps or Navy Nurse Corps (female), or enlisted man so sus- 
pended from flying becomes, in the opinion of his commanding officer, again fit 
for flying, the commanding officer shall revoke such suspension from flying, 
and such action shall be reported with reasons therefor, for confirmation to the 
authority who confirmed the suspension from flying. The confirmation of such 
revocation shall have the effect of terminating the suspension of the person 
concerned from the date of such revocation by his commanding officer: Provided, 
That in the case of suspension from flying by reason of sickness or injury 
incurred in line of duty and subsequent removal thereof, such suspension shall 
be considered as nullified from its beginning, and the person concerned shall 
be entitled to increased pay for flying provided the requirements of paragraph 
10 above are complied with. 


The Executive order considered in 8 Comp. Gen. 384 contained 
language similar to that in paragraph 12 of Executive Order 9195, 
supra, relative to revocation of suspension from flying by reason of 
sickness or injury incurred in line of duty. The letter from the Chief 
of the Bureau of Supplies and Accounts, forwarded with your letter, 
quotes from the above decision as follows: 

The purpose of the language in the Executive Order now in effect, it is appar- 
ent, was to withdraw permission from the officer or man to make flights, but 
to continue him on flying status if his physical condition permitted resumption 
of flights within the three months’ period, thus entitling him to flying pay for 
the entire three months if within that time he makes the flights required entitling 
him to pay. This is the interpretation placed upon the order by the Navy De- 
partment. See 6 Comp. Gen. 87. Where the suspension from flying exceeds 
three months, the officer or man, under the Executive Order, has been sus- 
pended from flying duty, and there can be no retroactive nullification of a 
suspension valid when made and valid during the entire period it was in effect. 


In such case the officer or man is entitled to flying pay only from date of 
reporting for duty after the suspension from flying duty has been removed. 


In the decision of November 29, 1944, B-45495, it was said: 


It is provided in the above paragraph 12 that when a suspension from flying, 
by reason of sickness or injury incurred in line of duty, is revoked, such sus- 
pension shall be considered as nullified from its beginning. In other words, 
upon revocation of suspension under such conditions, the right to aviation pay 
is for determination as if the suspension had never been made. This is the basis 
applicable in the present case. 

While the decision of November 29, 1944, contains general language 
as to the right to aviation pay upon revocation of a suspension from 
flying, imposed by reason of sickness or injury incurred in line of duty, 
there was no intention to modify rules contained in prior holdings 
of this office as to the limitation of the three months during which, 
under effective Executive orders, flight deficiencies may be made up. 
Upon revocation of a suspension from flying by reason of sickness or 
injury incurred in line of duty, as provided in paragraph 12 of Execu- 
tive Order 9195, the right to aviation pay for the period of suspension 
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is for determination under the provisions of paragraph 10 of said 
Executive order, prescribing a maximum period of three months dur- 
ing which flight deficiencies may be made up. Such period com- 
mences with the month in which deficiency or failure to qualify arises. 
8 Comp. Gen. 384. It follows that the effect of a revocation of sus- 
pension from flying, by reason of sickness or injury in line of duty, is 
dependent upon whether or not such revocation occurs within a period 
of three calendar months beginning with the month in which flight 
deficiency first arises, whether such deficiency is by reason of the sus- 
pension or by reason of failure to make sufficient flights. If the 
revocation occurs within the three-month grace period so determined, 
the right to aviation pay is for determination as if the suspension had 
never been made; if revocation occurs after the expiration of the 
three-month grace period, the right to aviation pay for any part of 
the period of suspension is lost. This rule is for application to the 
five specific cases set forth in the letter of the Chief of the Bureau of 
Supplies and Accounts as to the right to aviation pay of persons under 
flight orders temporarily suspended from flying by reason of sickness 
or injury incurred in line of duty. It will be assumed in each case, 
for the purpose of this decision, that the flights performed were of 
sufficient duration under the provisions of paragraph 10 of Executive 
Order 9195, that is, that 10 flights total at least three hours, etc. The 
cases are separately considered below: 


Case 1 
Flight requirements met through June (suspended from flying 15 July). 
I re enisuribineryieveninneptinisharanindesistioes tae 10 
i cetiniher cee cepeabtipapeiiuehinteneireen 0 
Flights in September (suspension revoked 5 Oct.) ----------------------- 0 
Flights in October (subsequent to revocation of suspension) -_--__----_______ 25 


Flight requirements for a calendar month were met in July prior 
to suspension. Hence, the grace period began August 1 and ended 
October 31. The suspension was revoked within that period and the 
right to aviation pay is for determination as if the suspension had 
never been made. No flights were made in the months of August or 
September. Flight deficiencies for September, alone, could not be 
made up in October. A new grace period does not begin with each 
successive month in which there is a failure to meet flight require- 
ments. 4 Comp. Gen. 975. Therefore, in order to make up deficien- 
cies for August and September the person must have made 30 flights 
in October subsequent to revocation. During July, prior to suspen- 
sion, flight requirements for a full month were met; during October, 
subsequent to revocation, flight requirements for a full month were met. 

In this case aviation pay would be payable for the full months of 
July and October. 
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CaSsE 2 


Flight requirements met through June (suspended from flying 15 July). 
Flights in July (before suspension) 





I CN hae sete ne inne Gin igual endeavor acdc 0 
I Oi sirius oe dosed ici smentiniacarae oer 0 
Flights in October (suspension revoked 5 Nov.) --------------------------- 0 
Flights in November (subsequent to revocation of suspension) ~.__._-_--_---____ 40 


The grace period began August 1 and ended October 31. The sus- 
pension was not revoked within this period. Hence, the right to 
make up flight deficiencies for any part of the period of suspension 
is lost. The person would be entitled to aviation pay for the periods 
July 1 to 14 and November 5 to 30. 


Case 3 
Flight requirements met through June. 
Flights in July (suspended from flying 15 Aug.) --------------_----------_- 8 
Flights in August (before suspension) (suspension revoked 25 August) ~--__ 7 
Flights in August (subsequent to revocation of suspension) -._._-.__---_------ 2 
nn cone eel eniib anne antetamiarhenanaesidaneeainameinegeeeioumemaneeiesurarannch 12 


The grace period began July 1 and ended September 30. The 
suspension was revoked within this period and the right to aviation 
pay is for determination as if the suspension had never been made. 
Flight requirements were not met during July or August and flight 
deficiencies for these two months were not made up in September. 
No aviation pay would accrue for July and August. Compare case 
1, supra. Flight requirements for September were met. Aviation 
pay would be payable for September, only. 


/ 


CasE 4 
Flight requirements met through June. 
Flights in July (suspended from flying 15 Aug.) ------------_---_----_---_- 1 
Flights in August (before suspension) (suspension revoked 25 Aug.)-------- 8 
Flights in August (subsequent to revocation of suspension) ~.-_._-_-_-___--__ 2 
Oil NN aed hil hctee sii aes palit eepesnee dinaehiwibey ie —viceh bien 12 


The grace period began July 1 and ended September 30. The 
suspension was revoked within this period and the right to aviation 
pay is for determination as if the suspension had never been made. 
The deficiency for July was not made up in August. Flight require- 
ments for August were met during August and such requirements 
for September were met during September, but the requirements for 
the three-month period, at least 30 flights, were not met by Septem- 
ber 30. The person would be entitled to aviation pay for August 
and September. 

Case 5 


Flight requirements met through June (suspended from flying 15 July). 
Flights in July (before suspension) 


I Oe tease eianiisieetadllaierneetmanaenetaniy Sena tieniaesiinins abebtesenere tein 0 
Flights in September (suspension revoked 5 Oct.) -----------_-----__--_--- 0 
Flights in October (subsequent to revocation of suspension) _...__-_.__----__ 12 


The grace period began July 1 and ended September 30. The 
suspension was not revoked within this period. The right to make 
702905"—46—vol. 258 
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up flight deficiencies for any part of the period of suspension is lost. 
The person would be entitled to aviation pay July 1 to 14 and Octo- 
ber 5 to 31. Compare case 2, supra. 


( B-50806 ) 


GRANTING OF ANNUAL LEAVE IMMEDIATELY PRIOR TO SEPARATION 
FROM SERVICE—DURING PERIOD OF REQUIRED ADVANCE NOTICE 
OF SEPARATION 


Notwithstanding the mandatory provisions of the lump-sum leave payment 
statute of December 21, 1944, in connection with which it has been held that 
annual leave may not be granted immediately prior to separation, annual 
leave may be granted to employees during the period of advance notice of 
separation of a specific length of time to which they are entitled under a 
law or statutory regulations (such as the regulations of the Civil Service 
Commission with respect to employees’ retention preference rights under 
sections 12 and 14 of the Veterans’ Preference Act of 1944), where it is 
impracticable to retain the employees upon active duty during such period. 

Where an employee granted annual leave for the 30-day period of advance no- 
tice of separation by reduction in force to which he is entitled under section 
14 of the Veterans’ Preference Act of 1944 resigns prior to expiration of 
such period, the employee’s separation, for purposes of a lump-sum payment 
under the act of December 21, 1944, for the remainder of his accrued leave, 
should be made effective at the end of the pay period current when notice 
of the resignation igs received. 


Acting Comptroller General McFarland to the President, United States Civil 
Service Commission, July 20, 1945: 


I have your letter of June 27, 1945, as follows: 


Questions have arisen in the Civil Service Commission in reference to the 
applicability of Public Law No. 525, 78th Congress, Second session (effective 
December 21, 1944), to the administration of the Veterans’ Preference Act. of 
1944 (58 Stat. 387), and the regulations thereunder, the regulations of the War 
Manpower Commission (Directive No. X) issued pursuant to the First War 
Powers Act of 1941 (55 Stat. 838), and the laws which control leave of absence. 

Section 14 of the Veterans’ Preference Act of 1944 provides in material part 
that employees entitled to veteran preference under that act are entitled to 
special benefits in connection with discharges, suspensions for more than thirty 
days, furloughs without pay, or reduction in rank or compensation, if they are 
permanent or indefinite employees who have completed a probationary or trial 
period. Among these special benefits are the right to at least thirty days advance 
written notice stating specifically and in detail any and all reasons for the pro- 
posed action and the right to appeal such action to the Civil Service Commission. 
The provisions of Section 14 confer the above mentioned rights on preference 
eligibles only. Non-preference eligibles involved in any reduction in force under 
the provisions of Section 12 of the Veterans’ Preference Act of 1944, derive their 
rights to thirty days advance written notice and to appeal such action from 
the Civil Service Commission’s regulations (Departmental Circular No. 510) 
issued pursuant to the provisions of Section 11 of the Veterans’ Preference Act 
of 1944, which confers on the Civil Service Commission authority to promulgate 
appropriate rules and regulations for the administration and enforcement of the 
provisions of the Veterans’ Preference Act of 1944. Retention preference registers 
compiled in accordance with the provisions of Departmental Circular No. 510 
establish retention standings for all competing employees, including preference 
and non-preference eligibles on the basis of considerations of tenure of employ- 
ment, military preference, length of service and efficiency ratings. 

The Civil Service Commission included in its regulations (Section 10 of 
Departmental Circular No. 510) provision that 

“Each employee affected by a reduction in force shall be given an individual 
notice in writing at least 30 days before the action becomes effective * * *. 
Wherever possible, this notice shall be given 30 days before the employee is 
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relieved from active duty and the employee shall be continued in a pay status 
until his accrued leave is exhausted. Where there is insufficient work to continue 
the employee in an active-duty status for 30 days, he shall have the greatest 
notice possible before he is relieved from active duty, and shall thereafter be 
carried in a pay status until his accrued leave is exhausted. If the period of 
active duty after notice is given and the period of accrued leave total less than 30 
days, the employee shall be carried in a nonpay status for the remainder of 
the 30 day period. Besides specifying the nature of the action and the date of 
termination of active duty, the notice shall inform the employee of: 

“(a) his right to be continued in a pay status until accrued leave is 
exhausted, * * *,” 

The above regulation will be appropriately amended as soon as the provisions 
of Section 1 of the Public Law No. 525 have been clarified. It is felt that uniform 
treatment should be accorded preference eligibles and non-preference eligibles 
in regard to the timeliness of advance notice of proposed separations by reduc- 
tion in force and right of appeal from such action, and be made to conform to the 
provision in Section 14 of the Veterans’ Preference Act and War Manpower Com- 
mission Directive No. X, regarding thirty days’ notice. 

Section 1V of War Manpower Commission Directive No. X (of September 14, 
1942) issued under the direct authority of Executive Order No. 9139, provides 
in part as follows: 

“Any employee of a department or agency of the executive branch of the 
Federal Government * * * who has been transferred pursuant to para- 
graph I of this directive shall be entitled to thirty days’ notice * * * prior 
to termination of his services * * * unless such termination is for cause.” 

It is pertinent to mention that employees having been transferred under war 
transfer regulations from one department or agency to another may not under 
existing regulations exercise their reemployment rights in the department or 
agency from which transferred until their services in the department or agency 
to which transferred have been terminated. The foregoing applies in separations 
by reduction in force. 

Section 3 of Regulation II of the Commission’s regulations governing appeals 
under section 14 of the Veterans’ Preference Act of 1944 (Departmental Circular 
No. 507, Supplement No. 2) reads: 

“The advance written notice which is required when a proposed adverse action 
is sought by an employing agency shall be submitted to the employee at least 
thirty (30) days before the effective date of such proposed action, and during 
such thirty (80) day period the employee shall continue in an active duty status; 
but in cases of furlough without pay due to unforeseeable circumstances such 
as sudden breakdowns in equipment or acts of God, advance notice shall not be 
necessary. 

“In exceptional cases where the circumstances are such that the retention of 
the employee in an active duty status during the thirty (80) day period may 
result in damage to Government property, would be otherwise detrimental to 
the interests of the Government, or would be injurious to the employee, his fel- 
low workers or the general public, and the employee cannot during such period 
be temporarily assigned to duties in which these conditions would not exist, he 
shall be placed on annual leave provided he has sufficient annual leave to his 
credit to cover the required period, and otherwise, suspended for such period 
or periods during the thirty (30) days as the circumstances warrant; provided 
that a certificate is filed by the administrative officer in the records of the 
employing agency setting forth the specific circumstances in such exceptional 
eases. The reasonableness of such exceptions, including suspensions, will be 
considered in connection with the entire case in the event that the employee 
subsequently appeals from the final adverse decision reached by the adminis- 
trative officer.” 

The Lane Act (Public Law No. 525, 78th Congress, Second Session) provides 
in Section 1 thereof, that 

“Whenever any civilian officer or employee of the Federal Government * * * 
is separated from the service * * * he shall be paid compensation in a 
lump-sum for all accumulated and current accrued annual or vacation leave to 
which he is entitled under existing law.” 

Construing the provisions of Section 1 of Public Law No. 525, you held in your 
decision B-46683 of January 11, 1945, and subsequent decisions “* * * that 
the statute is mandatory and that terminal annual, or vacation leave may not be 
granted immediately prior to separation from the service in any case where 
it is known in advance that the employee is to be separated from the serv- 
ice * * *.” You pointed out further, “that the last day of active service 
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of an employee receiving a lump-sum payment for leave will be the date of 
separation from the service.” You emphasized in your decision B-47112 of 
January 23, 1945, that the period over which leave is computed is not to be 
regarded as service. 

Instances have occurred where circumstances made it not reasonably possible 
for administrative authorities to know far enough in advance of necessary reduc- 
tions in force to permit of thirty days’ notice before the last day of active duty 
of employees. Such instances may be expected to occur more frequently in times 
to come. We have in mind sudden decrease of activities, last minute failures 
of appropriations, abrupt inactivation of war-time installations, etc. To hold 
that Public Law No. 525 precludes carrying an employee on the rolls in a pay 
status or a non-pay status after his last day of work, would in many instances, 
nullify the provisions of Section 14 of the Veterans’ Preference Act of 1944, 
which require at least thirty days’ advance notice to a preference eligible before 
any of the actions under Section 14, including reduction in force, may be made 
effective. Likewise, it would nullify the thirty days’ notice provided by regula- 
tion for non-preference eligibles in reduction in force actions under Section 12 
of that act. We prefer to believe, from the point of sound personnel adminis- 
tration, that Public Law No. 525 is not so intended. 

The following questions have come before the Commission for answer in 
respect of which your clarification would be most helpful, particularly in our 
administration of the Veterans’ Preference Act of 1944, Public Law No. 525, and 
War Manpower Commission Directive No. X in relation to reductions in force. 

Question No. 1: The language used in Section 14 of the Veterans’ Preference 
Act of 1944 and Section 1 of Public Law No. 525 appears to make those two 
provisions of the respective laws equally mandatory. We do not perceive any 
conflict between your ruling in B-46683 with regard to the mandatory character 
of Public Law No. 525, and our interpretations thereof, since, it appears, your 
decision refers to “Terminal annual, or vacation leave” and is to be distinguished 
from “annual leave.” Following this line of reasoning a preference eligible 
employee, with 90 days annual leave to his credit, who is notified that 20 days 
hence he will be separated by reduction in force may be carried on an annual 
leave status for 30 days to the date of the proposed separation but must there- 
after be paid in a lump sum for his remaining 60 days annual leave. Are the 
foregoing interpretations correct? 

Question No. 2: Assume that the preference eligible mentioned in question 
No. 1 with 90 days annual leave to his credit-is granted annual leave for the 
30-day period immediately following notice of the proposed separation by reduc- 
tion in force. On the twentieth day he resigns effective at the close of business 
that day to accept employment he has been able to obtain outside the govern- 
ment. He has already received his regular salary payment for the first fifteen 
days of the 30-day period. Should he receive an adjusted salary payment for 
the period from the sixteenth day to the twentieth day and a lump-sum pay- 
ment for the 70 days annual] leave remaining to his credit? If not, as of what 
day should his separation be made effective? 

Question No. 3: We recognize that it is mandatory under Section 14 of the 
Veterans’ Preference Act that preference eligibles be given at least 30 days 
advance written notice of their proposed separation from the service by reduc- 
tion in force. In the interest of sound administration and to provide for uniform 
treatment of al] employees affected by reductions in force, the retention preference 
regulations (Section 10 Departmental Circular No. 510), quoted in part herein- 
before, were promulgated under authority of Section 11 of the Veterans’ Pref- 
erence Act by the Civil Service Commission to provide a basis for requiring 30 
days advance written notice to all employees affected by reduction in force 
including those referred to in Section 4 of War Manpower Commission Directive 
No. X. Is the regulation referred to above fully authorized by the statute to 
the end that 30 days advance written notice to all employees affected by the 
reduction in force may be required as a condition precedent to actual separation? 

Question No. 4: Does the provision in Section 3 of Regulation II of the Com- 
mission’s regulations under Section 14 of the Veterans’ Preference Act of 1944 
(Departmental Circular No. 507, Supplement No. 2), regarding granting of leave 
for a portion of the 30-day period in “exceptional cases” conflict with your 
decision of January 11, 1945 (B—46683) that leave may not be granted prior 
to separation from the service where it is known in advance that the employee 
is to be separated? 


In none of the decisions of this office—construing or applying the 
lump-sum payment law of December 21, 1944, 58 Stat. 845, Public 


freer cor seks Min 





es >S @® Ont 0 TO aA 


——- fet oot Go A Om 


DECISIONS OF THE COMPTROLLER GENERAL 85 





Law 525, and holding that terminal annual leave may not be granted 
where it is known in advance that the employee is to be separated from 
the service—has any consideration been given to the matters covered 
by the questions presented in your letter involving the requirement 
of the veterans’ preference laws and civil service regulations issued 
pursuant to statute for an advance notice of separation on account 
of reduction of force or otherwise. See 24 Comp. Gen. 511, 526, 616, 
617; decision of March 5, 1945, B-47946, 24 Comp. Gen. 650; decision 
of March 7, 1945, B-48039, 24 Comp. Gen. 651; decision of March 7, 
; 1945, B-48070, 24 Comp. Gen. 659; decision of April 9, 1945; B-48611, 
24 Comp. Gen. 735; and decision of April 20, 1945, B-48972, 24 Comp. 
Gen. 768. Of course, a distinction may be drawn between the terminal 
leave considered in those decisions and the so-called terminal leave 
here involved in that the former relates to true or absolute terminal 
leave whereas the latter—because of the right in the veteran to appeal 
the 30-day notice of discharge or separation—is not necessarily abso- 
lute in that the result of an appeal could very well lead to the with- 
drawal or cancellation of the notice. In any event this office is in 
agreement with your stated view that where a law or civil service 
regulation having the force and effect of law requires an advance 
notice of separation of a specific length of time, 30 days having been 
mentioned in your letter, annual leave may be granted during the 
period of advance notice of separation where it is impracticable to 
retain the employee upon active duty during such period. 

Your attention may be invited to the fact that the 30 days’ notice 
of separation mentioned in your letter does not harmonize wholly 
with the provisions of the Federal Employees Pay Act of 1945, 59 
Stat. 295, approved June 30, 1945, Public Law 106, with relation to 
salary payments for bi-weekly periods. Accordingly, as an aid in com- 
puting, paying and accounting for compensation, it is suggested for 
your consideration that so far as is possible under the provisions of 
existing law, the regulations of the Commission be modified as to em- 
ployees whose compensation is computed and paid in accordance with 
the provisions of section 604 (d) of the Federal Employees Pay Act of 
1945, 59 Stat. 304, so that the period of advance notice will correspond 
to the bi-weekly pay periods therein required. 

In the light of the foregoing, your question No. 1 is answered in 
the affirmative. 
| Referring to question 2, the separation of the employee should be 
made effective at the end of the pay period current when notice of 
the resignation is received. Decision of March 7, 1945, B-48070, 24 
Comp. Gen. 659. 

Question No. 3 is answered in the affirmative and question No, 4 in 
: the negative. 


— 
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(B-50979) 


FEDERAL EMPLOYEES PAY ACT OF 1945—APPLICABILITY 
TO CONTRACT EMPLOYEES 


° ¥ 

The basic salary rates of contract employees which are fixed administratively 
pursuant to statutory authority without regard to the Classification Act 
are not automatically increased by any of the provisions of the Federal 
Employees Pay Act of 1945 relating to basic compensation increases; how- 
ever, the basic rates of those contract employees whose positions have 
been made subject to the Classification Act by administrative action are 
increased in accordance with the formula prescribed by section 405 of the act. 

Contract employees employed on a full time basis, or on a part time or inter- 
mittent basis at so much per day or per hour for a limited number of days or 
hours per year, are entitled to overtime compensation under section 201 
of the Federal Employees Pay Act of 1945 for employment in excess of 40 
hours in any administrative workweek; to the night pay differential pro- 
vided by section 301 of said act when assigned to a regularly scheduled 
tour of duty at night; and to compensation for holiday work under the 
terms and conditions of section 302 of said act. 

The provisions of section 603 (a) of the Federal Employees Pay Act of 1945, 
guaranteeing for full time employees whose compensation is fixed in accord- 
ance with the Classification Act a minimum rate below which their aggregate 
compensation for any pay period shall not fall, are applicable to full time 
contract employees occupying positions made subject to the Classification 
Act by administrative action, if they occupied the same positions on June 
30 and July 1, 1945, but such provisions are inapplicable to part time or inter- 
mittent contract employees regardless of the positions they occupy or how 
their compensation is fixed. 

Section 602 (b) of the Federal Employees Pay Act of 1945, providing for an 
increase in “Basic rates of compensation specifically prescribed by statute,” 
has the effect of increasing the maximum per diem rates of compensation 
fixed by statute for contract employees (for example, the former maximum 
of $25 per day is increased to $37.69); however, existing rates provided 
for individual contract employees are not automatically increased, but 
may be adjusted administratively within the limits of the new maximum 
rates, prospectively effective, subject to the availability of funds. 


Acting Comptroller General McFarland to the Secretary of the Navy, July 23. 
1945: 


I have your letter of July 10, 1945 (your file JAG: II: WJG:z 
L4-3/LL), as follows: 


The expiration of the War Overtime Pay Act of 1943 (57 Stat. 75-78) on 
June 30, 1945, and the approval of the Federal Employees Pay Act of 1945 (Public 
Law 106—79th Congress) on June 30. 1945, effective July 1, 1945, have raised 
certain questions in the Navy Department concerning the specific coverage of 
employees under the latter Act who were held in decisions of the Comptroller 
General of the United States to come within the scope of the War Overtime 
Pay Act of 1943. 

In decision of November 30, 1943 (23 Comp. Gen. 398), and later decisions 
(23 id. 608, 721), it was held in effect that contract officers or employees, who 
were employed on a personal service basis, were entitled to the applicable 
benefits of the War Overtime Pay Act of 1943, whether working on a full-time 
or intermittent basis and even though the contract of employment specifically 
excludes payment of such additional overtime compensation. 

The Federal Employees Pay Act of 1945 replaces the War Overtime Pay Act 
of 1943 as permanent legislation. The 1945 Act contains no language which in 
specific terms includes or excludes contract employees or employees employed 
on a personal service basis as mentioned above. However, under the “cover- 
age” provisions of section 101 (a), said Act, subject to the exemptions specified 
in section 102, is made expressly applicable “(1) to all civilian officers and 
employees in or under the executive branch of the Government * * *.” The 
quoted coverage provision from the 1945 Act, in the absence of any express lan- 
guage therein to the contrary, appears to include within the benefits of said 
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Act contract officers or employees employed on a personal service basis, except 
those otherwise coming within the ‘exemptions’ specified in section 102 of the 
Act. 

This interpretation of the Federal Employees Act of 1945, with respect to con- 
tract officers or employees employed on a personal service basis, is consistent 
with the interpretation placed by your office on the War Overtime Pay Act of 
1943, as to which it was held in 23 Comp. Gen. 398, as follows: 

“* * * In other words, it may be stated that unless an officer or employee 
in or under the United States Government be expressly excepted from the terms 
of the act he must be regarded as included within its provisions notwithstanding 
that he may be employed on a contract basis. Contract officers or employees, 
as distinguished from contractors employed on other than a personal service 
basis—generally those who do not perform their work under the supervision 
and control of the Government—are not excluded by any of the provisions of 
the act. Accordingly, it must be concluded that employees of the classes referred 
to in your letter come within the purview of the overtime law and are entitled 
to the additional compensation solely by operation of that statute. 

“The appropriation limitation of $25 per day, to which you refer, relates only 
to basic compensation, the additional compensation being authorized by opera- 
tion of the overtime law irrespective of the terms of the contract for personal 
services. Since the overtime compensation is payable by operation of law and 
operates upon the basic compensation, a provision in a contract for personal 
services to exclude payment of the additional compensation would be non-effec- 
tive, while a provision therein to include payment of the overtime compensation 
provided by law would constitute mere surplusage.” 

There are forwarded herewith copies of five personal service contracts cover- 
ing full-time, part-time and intermittent employment of personal service con- 
tract employees of the Navy Department. 

In connection with the foregoing, the Navy Department requests your decision 
as to — 

(1) The exact coverage under the Federal Employees Pay Act of 1945 of 
contract officers or employees employed on a personal service basis who work 


(a) In excess of forty hours per week; 
(b) On a part-time basis; and 
(c) On an intermittent basis, 


with particular respect as to whether or not any such contract officer or employee 
coming within any one of categories (a), (b), or (¢) above is entitled under 
the provisions of the Federal Employees Pay Act of 1945, if otherwise eligible 
therefor, to each of the following: 


(1) Increase in basic compensation. 

(2) Payment of overtime compensation. 

(3) Payment of night differential and holiday pay. 

(4) Benefits of the pay saving clause applicable to employees in the lower 
pay brackets, as contained in section 608 (a) of the Federal Employees 
Pay Act of 1945. 


(2) Whether or not personal service contract officers or employees receiving 
maximum compensation of $25 per diem, which maximum per diem rate is pre- 
scribed in various provisions of the Naval Appropriation Act, 1946 (Public Law 
62—79th Congress, approved May 29, 1945), are entitled to automatic increase 
in per diem compensation in excess of the $25 maximum per diem rate authorized 
in their existing contracts of employment, based on the maximum basic rate of 
compensation of $9,800 per annum now authorized for officers and employees sub- 
ject to the Classification Act of 1923, as amended, or (1) whether additional 
legislation will be required to provide for such increase in maximum per diem 
basic rate of compensation of such employees, or (2) whether new personal serv- 
ice contracts may properly be executed at this time to be effective July 1, 1945, 
the effective date of said Act, providing for payment of increased per diem rate 
of compensation in the case of such employees in proportion to the maximum 
basic rate of $9,800 per annum? 

Pending receipt of your decision in this matter, the Navy Department has 
directed that no change be made in the basic compensation of persons employed 
under personal service contracts and that only the stipulated basic contract 
compensation shall be paid after June 30, 1945. 

In view of the real urgency of this matter, the Navy Department requests that 
your decision be expedited. 
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There appears no provision in section 102 (exemptions) of the 
Federal Employees Pay Act of 1945, 59 Stat. 296, that excludes from 
the benefits of the act (otherwise applicable to them) contract officers 
or employees who are employed upon a personal service basis with 
compensation computed upon a time basis. Hence, for the reasons 
stated in the decisions of this office cited in the second paragraph of 
your letter, the provisions of the Federal Employees Pay Act of 1945— 
not otherwise inapplicable to them as hereinafter explained—are appli- 
cable to such contract employees. In addition to the decisions cited 
in your letter, your attention is invited to the following excerpt from 
the decision of June 12, 1945, B-46039, to the Secretary of War: 

The relevant statute (56 Stat. 1068), in effect from December 1, 1942, to 
April 30, 1943, covers “all civilian employees in or under the United States 
Government,” while the statute in effect thereafter (57 Stat. 75), covers “all 
civilian officers and employees * * * in or under the United States Govern- 
ment” with certain specified exceptions. Any premise that the act inferentially 
would be inoperative abroad is repelled by the specific exception evidently thought 
to have been necessary as to those employed in foreign countries at local prevail- 
ing native wage rates. Also, it is stated that so-called “contract employees” are 
covered, as a class, as much as any other (23 Comp. Gen. 17; id. 398; id. 608; 
id. 721), whether their contracts include, exclude, or do not mention overtime. 
(For a like result under the comparable language of the Fair Labor Standards Act, 
see Overnight Motor Transportation Co. v. Missel, 316 U. 8. 572; Walling v. 
Harnischfeger Corp. (CCA 7, 1944) 145 F. 2d 589.) On the other hand, the prin- 
ciple of construction has been stated that a statutory increase in compensation is 
not to be applied to those not within the intended purpose of the enactment, 
regardless of whether within its literal meaning. United States v. Saunders, 22 
Wall. 492; Benj. Wall v. United States (1928), 66 C. Cls. 23; and for a similar 
holding under the Adamson Eight-Hour Law, see Fort Smith &€ Western Rd. 
Co. v. Mills, 253 U. S. 206. 

With reference to question (1) as presented in your letter, supra, 
when viewed in the light of the specimen contracts transmitted there- 
with, it is understood that item (a) relates to contract employees 
who work in excess of 40 hours in any administrative workweek and 
that items (b) and (c) relate to contract employees who work on a 
part-time or intermittent basis at so much per day or per hour with 
a limitation upon the number of days or hours they may work during 
a year, rather than to those who work a portion of each week for 
whom there have been fixed part-time annual salary rates as provided 
in Civil Service Circular 389, Revision 2, dated May 4, 1945. Hence, 
no consideration will be given herein as to the proper formula under 
the Federal Employees Pay Act of 1945 for part-time employees 
who worked prior to July 1, 1945, a regular part-time weekly tour 
of duty. 

As to subquestion (1), so far as here material the only provisions 
of the Federal Employees Pay Act of 1945 which increase basic 
salary rates are contained in section 405 thereof, 59 Stat. 300, appli- 
cable to employees whose positions are subject to the Classification Act 
of 1923 as amended, and section 602 (b), 59 Stat. 302, applicable to 


“Basic rates of compensation specifically prescribed by statute.” 
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Therefore, the basic salury rates of contract employees, whether full 
time, part time, or intermittent, fixed administratively pursuant to 
statutory authority without regard to the Classification Act of 1923 are 
not automatically increased by the Federal Employees Pay Act of 1945. 
See decision of July 10, 1945, B-50789, 25 C. G. 35, to the Commis- 
sioner, United States Section, International Boundary Commission, 
United States and Mexico, and decision of July 11, 1945, B-50808, 25 
C. G. 41, to the Governor of The Panama Canal. However, the basic 
rates of contract employees, whether full time, part time, or intermit- 
tent, whose positions have been made subject to the entire procedure of 
the Classification Act of 1923, as amended, by administrative action— 
if there be any such employees—are increased to conform to the 
formula prescribed by section 405 of the statute. See decision of 
July 14, 1945, B-50909, 25 C. G. 58, to the Register of Wills and Clerk 
of the Probate Court of the United States for the District of Colum- 
bia. The fact that an employee is engaged by a personal service 
contract pursuant to statutory authority, rather than by an appoint- 
ment under the civil service laws and regulations, does not defeat his 
right to the increase in basic compensation if he occupies a position 
subject to the Classification Act. 

In answer to subquestion (2), it may be stated that—for the rea- 
sons stated in the referred-to decisions of this office rendered under 
earlier overtime laws—all contract employees, whether full time, part 
time, or intermittent, who work in excess of 40 hours in any admin- 
istrative workweek are entitled to overtime compensation for that 
week in accordance with the formula prescribed by section 201 of the 
Federal Employees Pay Act of 1945, 59 Stat. 296. 

Referring to subquestion (3), since section 101 (a) of the Federal 
Employees Pay Act of 1945, 59 Stat. 295, provides that Title ITI of the 
act containing the provisions (sections 301 and 302, 59 Stat. 298) for 
“Night Pay Differential” and “Compensation for Holiday Work,” is 
applicable to all civilian officers and employees in or under the execu- 
tive branch of the Government, and since contract employees are not 
exempted by any provision appearing in section 102 of the statute the 
conclusion appears required that all contract employees, whether full 
time, part time, or intermittent, who have been “assigned to a regularly 
scheduled tour of duty” at night are entitled to the night pay differ- 
ential under the terms and conditions stated in the law, and that all 
contract employees, whether full time, part time, or intermittent, are 
entitled to the one-half day’s extra pay for holiday work under the 
terms and conditions of section 302 of the statute. Of course, section 
302 of the statute does not become operative until the cessation of 
hostilities or until the President shall have declared that holidays 
shall not be, generally, a workday in the Federal service. 
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Subquestion (4) involves the application of section 603 (a) of the 
statute, 59 Stat. 303, which provides: 

The aggregate per annum rate of compensation with respect to any pay period, 
in the case of any full-time employee in the service on July 1, 1945, (1) who was 
a full-time employee on June 30, 1945 (2) whose per annum basic rate of com- 
pensation on June 30, 1945, did not exceed the rate of $1,800 per annum, and (3) 
whose compensation is fixed in accordance with the provisions of the Classifica- 
tion Act of 1923, as amended, or the Act entitled “An Act to adjust the com- 
pensation of certain employees in the Customs Service,” approved May 29, 1928, 
as amended, shall not, under the rates of compensation established by this Act, 
so long as he continues to occupy the position he occupied on June 30, 1945, be 
less than his per annum basic rate of compensation on such date, plus the rate 
of $300 per annum or 25 per centum of such per annum basic rate of compen- 
sation, whichever is the smaller amount. 

So far as contract employees of the Navy Department are concerned, 
the guarantee provided by the quoted section of the statute is appli- 
cable only to employees who were employed on a full-time basis, on 
both June 30 and July 1, 1945, and whose compensation is fixed in 
accordance with the provisions of the Classification Act of 1923, as 
amended. Therefore, the guarantee is not applicable to part-time 
or intermittent contract employees regardless of the positions they 
occupy or how their compensation is fixed; but it is applicable to a 
full-time contract employee occupying a position made subject to 
the Classification Act by administrative action, provided he occupied 
the same position on June 30 and July 1, 1945. 

It is understood that your question 2 relates only to the appropria- 
tion provision authorizing the employment of personnel “at rates of 
pay not exceeding $25 per diem” (quoting from the appropriation 
item “Naval Research Laboratory” appearing in the act of May 29, 
1945, Public Law 62, 59 Stat. 203), or similar statutory authority pro- 
viding a maximum per diem rate of $25. Section 602 (b) of the Fed- 
eral Employees Pay Act of 1945 has the effect of increasing the statu- 
tory maximum from $25 to $37.69 (one day’s pay at the rate of $9,800 
per annum—-see salary table) without additional legislation, but the 
existing contract rates heretofore fixed for individual contract em- 
ployees pursuant to such authority are not automatically increased. 
Therefore, both subquestions (1) and (2) are answered in the negative, 

but, referring to subquestion (2), the existing contract rates for in- 
dividual employees may be adjusted prospectively effective within the 
new limitation of $37.69 per diem by administrative action if funds 
be available for that purpose. 


(B-50805) 
COMPENSATION—AUTOMATIC PROMOTIONS—EFFICIENCY RATINGS 


Under the within-grade promotion statute of August 1, 1941, and the Executive 
regulations pursuant thereto (compare section 402 of the Federal Employees 
Pay Act of 1945 and the current regulations thereunder), an employee was 
not entitled to a within-grade promotion upon the basis of an efficiency 
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rating other than for the performance of the duties of the position occupied 
in the agency in which he was serving on the date otherwise eligible for such 
a promotion, 

A special efficiency rating, in order to have been used in determining an em- 
ployee’s eligibility for within-grade promotion under the act of August 1, 
1941, where the agency in which he was serving on the date of becoming 
otherwise eligible for such a promotion did not have a regular March 31 
efficiency rating on record, must have been “on record,” as required by the 
Executive reguiations under said act (compare section 402 of the Federal 
Employees Pay Act of 1945 and the current regulations thereunder) ; and 
such special rating could not be made retroactively effective. 

An employee who was transferred from a higher to a lower grade, or vice versa, 
effective on the date a within-grade promotion would have been due under 
the act of August 1, 1941, in the grade from which transferred lost his right 
to such a promotion in the former grade and, there having been no oppor- 
tunity to evaluate his services for purposes of an efficiency rating upon which 
to base a promotion within the grade to which transferred, such a promotion 
could not have been made in that grade. 

An efficiency rating which was on record for an employee in one grade may be 
used as a basis for determining eligiblity for a within-grade promotion under 
the act of August 1, 1941, in a higher or lower grade to which the employee’s 
position has been reallocated, either upon the basis of the same duties and 
responsibilities or upon the basis of substantially the same duties and 
responsibilities with some increase or decrease therein. 


acting Comptroller General McFarland to the Secretary of the Navy, July 23, 


I have your letter of July 2, 1945, as follows: 


A number of cases have arisen in the Navy Department which involve definition 
of “appropriate efficiency ratings” as that term is used in connection with the 
Mead-Ramspeck Act of 1941 and Executive Order No. 8882, and interpretation of 
23 Comptroller General 560 prohibiting the use of retroactive efficiency ratings 
for salary advancement purposes. Typical cases taken from Navy Department 
records are detailed below, and your decision on each is requested. 


First Case 


(a) Employee “A” was appointed by transfer from SP-8, $2,600 in the Depart- 
ment of Commerce to P-2 in the Navy Department, effective 5 January 1944, with- 
out break in service. 

(b) Employee “A’s” last official efficiency rating in the Commerce Department 
was “Very Good” in SP-8 as of 31 March 1943. 

(c) From the time-period standpoint Employee “A” was due for within-grade 
salary increase on 1 July 1944, which was the first day of the quarter following 
completion of 18 months of service since his last equivalent salary increase 
effective 29 November 1942 while employed in the Department of Commerce. 

(d) A regular efficiency rating as of 31 March 1944 was not prepared in the 
Navy Department because employee “A” had then been in the Navy Department 
less than 90 days. 

(e) A special efficiency rating of “Very Good” in the Navy Department was 
prepared as of 30 June 1944, and approved by the appropriate efficiency rating 
committee on 22 December 1944. 

(f) Within-grade salary increase from $2,600 to $2,700 in grade P-2 was 
granted as of 1 January 1945, the first day of the quarter following approval 
of the required special efficiency rating in grade P-2. 

Question 1: Employee “A” claims payment is due him retroactively from 1 July 
1944 through 31 December 1944 on the basis that he was entitled to a within- 
grade salary increase on 1 July 1944. Is he correct? 


Second Oase 


(a) Employee “B” transferred from the War Department as CAF-3 Clerk, 
$1,920 per annum, to the Navy Department, as CAF-4 Clerk, $1,920 per annum, 
effective 21 August 1944. 


(b) Employee “B’s” current official rating in the War Department was 
“Excellent.” ® 
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(c) From the time-period standpoint, Employee “B” was due for within- 
grade salary increase as of 1 January 1945, but in view of the fact that Form 68 
was not received from the War Department prior to 1 January 1945, the payroll 
office of the Navy Department, which is responsible for notifying the Bureau of 
names of employees who are to receive these salary increases, did not include 
Employee “B” in the list for which appropriate ratings were not on file in the 
Department. Therefore, an appropriate special rating could not be obtained 
and approved prior to 1 January 1945. 

(d) The supervisor of Employee “B” states that the special efficiency rating 
(deemed necessary by the Department under its current interpretation of CSC 
Departmental Circular 474 and Section 5 of the Efficiency Rating Manual) would 
have been made if notification of the need for it had been received, and that it 
would have been “Very Good” or “Excellent.” 

Question 2: May a salary increase to $1,980 be granted Employee “B” as of 
1 January 1945? 


Third Case 


(a) Employee “C” was promoted to Clerk CAF-6, $2,300 on 1 April 1943. 
From the time-period standpoint she would have become eligible for a salary 
increase on 1 October 1944. 

(b) Employee “C” received an “Excellent” efficiency rating in CAF-6 for 
the regular marking period ending 31 March 1944. 

(c) As a result of a manpower survey, the position of this employee was 
redescribed and classified as CAF-5, and Employee “B” [“C’] was demoted 
to Clerk CAF-5, $2,300, effective 16 May 1944. 

(d) The Payroll Office did not include the name of Employee “C” on the list 
furnished the Bureau involved of employees for whom “special” efficiency ratings 
are required, and therefore none was made. Officials of the Bureau state that 
had one been requested, the work performance of this employee would have been 
rated as “Excellent” in CAF-5, as it had been in CAF-6. 

Question 3: May effective date of salary increg se to CAF-—5, $2,400 for Employee 
“C” be made 1 October 1944? 


. Fourth Case 


(a) Employee “D” was demoted from CAF-5, $2,000 to CAF-4 effective on 
1 January 1945, the date on which a within-grade advancement would have been 
due, under conditions such that without consideration of the Ramspeck-Mead 
Act the change would have been made at CAF~4, $2,040. 

(b) The last official efficiency rating on record was “Very Good” in CAF-5, 
for March 1944. 

Question 4: Since the effective date of the demotion coincided with the date 
that salary increase would have been received, no special rating in CAF—4 was 
possible. Could the change have been made to CAF-4, $2,100? 


Fifth Case 


(a) Employee “E” was promoted from CAF-5, $2,300 to CAF-6 effective on 
July 1, 1944, the date on which a within-grade salary advancement would have 
been due. 

(b) The last regular efficiency rating for Employee “E” was “Excellent,” as 
of March 1944, in CAF-5. 

Question 5: Could the salary rate in CAF-6 be set at $2,400 as of 1 July 1944? 


Sizth Case 


(a) Employee “F” was promoted from CAF-6, $2,600 to CAF-7 effective 16 
March 1945. 

(b) The promotion resulted from classification action resulting from submis- 
sion of a description reflecting increased duties and responsibilities in the 
position of Employee “F.” Notification of the classification action was received 
from the Civil Service Commission in the administrative Office on 31 March 
1945, but under appropriate Comptroller General rulings was made retroactive 
to 16 March 1945. 

(ec) The last regular efficiency rating of record for Employee “F,”’ in CAF-6, 
was “Very Good.” 
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(d) From the time-period standpoint, a salary increase to $2,700 would have 
been due on 1 April 1945. 

(e) Because of the retroactive effective date of classification action, it was 
not possible to secure and record an efficiency rating in CAF-7 for Employee 
“F” prior to 1 April 1945. 

Question 6: May a salary increase to CAF-7, $2,700 be made effective 1 April 
1945? 

In order to facilitate application of your ruling in these cases to future in- 
stances, the Navy Department also requests a reply to two questions setting forth 
the general principle involved in the foregoing cases, as follows: 

(a) The Navy Department believes that in order to assure equitable administra- 
tion of the Mead-Ramspeck Act of 1941, within-grade advancements should be 
granted in all cases on the basis of the last official efficiency rating on record 
made in accordance with the system of efficiency ratings prescribed by the Civil 
Service Commission, regardless of the classification grade upon which the eff- 
ciency rating is based. (This appears necessary because special ratings often 
cannot be approved in time, where changes in grade occur after the lust regular 
efficiency rating, and they may not be recorded retroactively.) 

Question 7: May the Navy Department use such a basis for its actions in grant- 
ing within-grade salary advancements? 

(b) If the answer to Question 7 is “yes,” it would presumably be proper to 
prepare a special rating in the current grade and to base salary increase determi- 
nation thereon, but if such special rating is not prepared the salary increase 
would be based on the efficiency rating in the former grade. 

Question 8: Is this correct? 


In the consideration of the questions presented there are for appli- 
cation the act of August 1, 1941, 55 Stat. 613, Executive Order No. 
8882, dated September 3, 1941, and the regulations of the Civil Service 
Commission. Also, comparison properly should be made with the 
current provisions of section 402 of the Federal Employees Pay Act 
of 1945, approved June 30, 1945, 59 Stat. 299, Public Law 106, and 
sections 201 and 208, Chapter II, of the regulations issued pursuant to 
section 605 of the statute, 59 Stat. 304, taking the place of Executive 
Order 8882, supra, which appear, so far as here material, to be sub- 
stantially the same. 

Under the act of August 1, 1941, automatic promotions were required 
to be based upon the Sourrent efficiency” of the employee. The same 
requirement is present in the current provisions of law and regulation 
above referred to. Section 1 (e) of Executive Order 8882, applicable 
during the period here involved, defined “current efficiency” as follows: 

“Current efficiency” shall mean the latest efficiency rating on record for the 
employee, made under a system of efficiency ratings prescribed or approved by 
the Civil Service Commission. 

Section 5 of the Efficiency Rating Manual, effective January 1, 1944, 
provides: 

Oficial ratings—special ratings, when made, and period of service considered.— 
A special rating is to be made when there is no appropriate current official rating 
and one is needed for an official action. A special rating shall not be made for the 
purpose of revising a prior official rating. Neither shall it be made to effect 
the summary dismissal or salary reduction of an employee. A special rating is 
official for all purposes even though it is for less than 90 days. The service 
rendered by the employee while in the agency in the position held on the date the 
special rating is made shall be considered. 

The following requirement appears in Civil Service Circular No. 
474, dated March 14, 1944: 
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In general, whenever an employee has no official rating as of the latest March 
31, or any date thereafter, based on performance in the grade of his position, 
an official special rating shall be made when needed for salary advancement 


purposes. 

In decision of February 2, 1944, 23 Comp. Gen. 560, it was stated. 
at page 562, as follows: 

Referring to List 2, it does not clearly appear that the interim efficiency 
ratings referred to were made in accordance with Civil Service regulations or, if 
so, that they were on record prior to January. 1, 1948. However, if the ratings in 
fact were made in accordance with the Civil Service regulations and were on 
record prior to January 1, 1943, the automatic promotions may be made to the 
employees whose names appear in List 2 fetroactively effective to January 1, 
1948, but if the contrary be true in either respect, the retroactive promotions 
may not be made. 

A reading of the above-cited provisions and the corresponding pro- 
visions in the current law and regulations requires the conclusions, (1) 
that an employee may not be granted an automatic promotion upon 
the basis of an efficiency rating other than for the performance of the 
duties of the position occupied in the agency in which he is serving 
on the date otherwise eligible for an automatic promotion; (2) that 
special efficiency ratings generally are required as a basis for determin- 
ing eligibility for automatic promotion to which an employee other- 
wise would be entitled upon the basis of length of continuous service 
under the Federal Government, if the agency in which the employee 
is serving on the date he becomes otherwise eligible for promotion has 
not on record a regular March 31 efficiency rating; and (3) that while 
interim special efficiency ratings between the regular March 31 ratings 
are required when necessary as a basis for determining eligibility 
for automatic promotion, nevertheless, such interim ratings must be 
“on record,” as required by the statutory regulation, before they may 
form the basis for determining the eligibility status of an employee 
for automatic promotion; and such interim ratings may not be made 
retroactively effective. 

Accordingly, the question under the First Case and the one under 
the Second Case are answered in the negative. 

Referring to the question under the 7hird Case, as employee “C” 
appears to have performed in grade CAF-5 most, if not all, of the 
duties previously performed in grade CAF-6, it is believed the em- 
ployee in the particular situation here described properly may be 
given an automatic promotion effective as of October 1, 1944, in grade 
CAF-5, upon the basis of the regular efficiency rating as of March 31, 
1944, in grade CAF-6. Therefore, this question is answered in the 
affirmative. 

Referring to the question under the Fourth Case, an employee does 
not retain the right to receive an automatic promotion upon transfer, 
promotion, or demotion from one position to another either in the 
same or a different agency. See 23 Comp. Gen. 201. It was within 
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administrative authority to fix the initial salary rate of employee “D” 
at $2,040 upon demotion from a position in grade CAF-5 to a position 
in grade CAF-4, but at no higher rate. Compare 20 Comp. Gen. 
579. But the employee lost any right he may have had to an automatic 
promotion effective the same day in grade CAF-5, and no such promo- 
tion could have been made in grade CAF-4 on that day as there was 
no opportunity to evaluate his services as a basis for an efficiency rating 
in the lower grade. Accordingly, this question is answered in the 
negative. For like reasons the question under the Fifth Case is 
answered in the negative. 

With respect to the question under the Siwth Case, for the reasons 
stated in answering the question under the 7hird Case, this question 
is answered in the affirmative. That is, an efficiency rating on record 
for an employee in one grade may be used as a basis for determining 
eligibility for automatic promotion in a higher or lower grade to which 
the position of the employee has been reallocated either upon the basis 
of the same duties and responsibilities or upon the basis of substan- 
tially the same duties and responsibilities with some increase or 
decrease therein. 

In the light of the foregoing, question 7 is answered in the negative, 
thus making it unnecessary to answer question 8. 


(B-49861) 


TRAVEL ALLOWANCE—DISABILITY DISCHARGES—EFFECT OF FUR- 
NISHING OF TRANSPORTATION AND SUBSISTENCE TO VETERANS’ 
ADMINISTRATION FACILITY 


Where a Navy enlisted man elects to be furnished transportation and subsistence 
from a Navy hospital to a Veterans’ Administration Facility at his home 
where his discharge on medical survey is to be effected, he is not entitled to 
travel allowance under section 126 of the National Defense Act, as amended, 
to place of acceptance for enlistment; and when the Facility to which 
furnished transportation and subsistence is at a place other than the man’s 
home, travel allowance on discharge is payable for the distance from the 
Facility to his home, if not more distant than the place of acceptance for 
enlistment. 


Assistant Comptroller General Yates to the Secretary of the Navy, July 25, 1945: 


Reference is made to your letter of May 14, 1945, requesting deci- 
sion on a question set forth in a letter from the Chief of the Bureau 
of Supplies and Accounts, dated May 8, 1945, as follows: 


Subj: Travel allowance in the case of enlisted men transferred to a Veterans 
Hospital prior to discharge from the naval service. 
Ref: (a) Act of February 28, 1919 (40 Stat. 1203), as amended by the Act of 
September 22, 1922 (42 Stat. 1021) (34 U. S. Code 895). 
(b) Decision of Comptroller General A-10562, dated 3 Sep 1925. 
(c) Decision of Comptroller General A-11119, dated 29 Sep 1925. 
(d) Decision of Comptroller General A-11779, dated 16 Nov 1925. 
(e) Seeeen A Comptroller General A-12474, dated 16 Jan 1926 (5 Comp. 
en. 486). 
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(f) Decision of Comptroller General B-5058, dated 14 Aug 1939. 
(g) Public Law 10, 78th Congress, approved March 17, 1943. 

(h) Art. 2503-10 (f) (1), Navy Travel Instructions. 

(i) Decision of Comptroller General B-45151, dated 3 Jan 1945. 
Encl: (A) BuPers-BuMed joint circular letter dated 27 Jul 1943. 


1. The mission of the naval hospital is the care and treatment of sick and 
injured naval personnel capable of restoration to duty status within a reason- 
able period; the disposition of those patients who require special treatment not 
satisfactorily available or who are unfit for retention in the naval service, and 
treatment of other persons (supernumerary patients) when authorized by com 
petent authority. All persons not on the active list of the Navy or Marine 
Corps are considered supernumerary patients. Consequently, after it has been 
determined by proper medical authority that an enlisted man is suffering from 
a disease, injury, mental or nervous disorder which is non-corrective or likely 
to continue for an indefinite period, in accordance with established procedure, 
he is surveyed by a Board of Medical Survey with a view to effecting discharge 
for physical disability or separation from the active list. Under the provisions 
of ref. (g), such a disabled enlisted man who has served in the active naval 
service on and after 7 Dec 1941, automatically attains, on discharge, the status 
of a “war veteran”, and, thereafter, becomes entitled to treatment and domi- 
ciliary care as a beneficiary of the Veterans Administration provided he was 
not dishonorably discharged, the need for hospital treatment is shown, and 
facilities are available. 

2. Naval Hospitals, being established and maintained to accomplish the ob- 
ject set forth in the preceding paragraph, accomodations afforded therein are 
adapted to, and required for, the treatment and/or disposition of the personnel 
mentioned in the cited paragraph. To prevent the congestion in navai hos- 
pitals which would result from the retention of supernumerary patients, i. e., 
patients requiring prolonged special treatment after separation from the serv- 
ice, the Naval Appropriation Acts for a number of years prior to and including 
the fiscal year 1943 contained authority for “transportation of sick or insane 
enlisted men and insane supernumerary patients to hospitals, with subsistence 
and transfers en route or cash in lieu thereof.” In the interest of removing 
redundant language from the Naval Appropriation Acts, the words italicized 
in the preceding sentence were eliminated from the Naval Appropriation Act 
for the fiscal year 1944 (Public Law 92, approved June 26, 1943) in that it was 
considered the authority included therein for “transportation of enlisted per- 
sonnel and applicants for enlistment at home and abroad” was sufficiently broad 
to cover the transfer of sick or insane enlisted personnel from one hospital to 
another since such personnel retained their status of enlisted men on the active 
list of the Navy, whether permanently or temporarily incapacitated for duty, 
until discharged by competent authority. 

8. Prior to the effective date of the Act of February 28, 1919, authority for pay- 
ment of travel allowance to enlisted men of the Navy was contained in the Act 
of June 29, 1906 (34 Stat. 655). Section 126 of the Act of June 3, 1916 (39 Stat. 
217) was not applicable in determining travel allowance payable to enlisted men 
of the Navy until such section was reenacted in amended form by the said Act 
of February 28, 1919. The current statute applicable to the payment of travel 
allowance to enlisted men on discharge is that contained in the Act of September 
22, 1922 (42 Stat. 1021), as amended, which provides for the payment of travel 
allowance at 5 cents per mile “for the distance from the place of his discharge to 
the place of his acceptance for enlistment, enrollment, or muster into the service.” 
The only statutory condition precedent to entitlement to travel allowance under 
ref. (a) is that the enlisted man be discharged other than “by way of punish- 
ment for an offense.” In addition, a further condition precedent, based on rulings 
of the courts and the accounting officers, is that the discharge, if at other than 
expiration of enlistment, must be for the convenience of the Government and not 
for the convenience of the man. A medical survey discharge has never been 
considered as being in the category of a discharge for the convenience of the man. 

4. The setting forth in unitary regulations (encl. (A)) of an admixture of 
instructions on: (a) procedure for disposition of permanently, disabled enlisted 
men; (b) method and place of effecting discharge, and (c) procedure for closing 
records and pay accounts, may lead to the erroneous assumption that the transfer 
of such men to a designated Veterans Administration Facility before effecting 
discharge, and payment of travel allowance from that point, is for the sole con- 
venience and benefit of the man, who thereby might profit financially. Yet, under 
the cited statute, an enlisted man is clearly entitled to travel allowance “for the 
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distance from the place of his discharge to the place of his acceptance for enlist- 
ment.” The underlying cogent reason for adopting this method of disposing of 
permanently disabled men was to obviate the necessity of retaining them on the 
active list for indefinite periods in naval hospitals, or as supernumerary patients 
after discharge. The further exigent reason for the issuance of such instructions 
was to insure that, after attaining the status of veterans on discharge, there 
would be no interruption in treatment in the case of the enlisted man whose 
condition was such that domiciliary care in other government hospitals or insti- 
tutions specially equipped and staffed to handle his particular disability or injury 
was essential to enhance his chances of recovery. In the proper administration 
of these instructions, it necessarily follows that one man may be transferred to a 
Veterans Administration Facility in the general direction or immediate vicinity 
of his home, but distant from his place of entry into the naval service, whereas, 
in another case, the enlisted man may be transferred to a Veterans Administra- 
tion Facility in the general direction or immediate vicinity of the place of entry 
into the naval service, but distant from his home. 

5. There appears to be suflicient legislative authority in the Naval Appropria- 
tion Acts for the fiscal year 1944 and 1945 for the transportation of sick or insane 
enlisted men, as well as insane supernumerary patients, from a naval hospital 
to a Veterans Administration Facility, or to a hospital under the jurisdiction of 
any governmental agency, established to treat the purticular mental, physical, 
or nervous disorder from which the enlisted man is suffering, irrespective of 
whether such institution may be near to or distant from his home of record, place 
of acceptance for enlistment, enrollment, or muster into the service, location of 
Local Draft Board, or place from which called to active duty. Therefore, it was 
considered that a directive to transfer enlisted men at government expense from 
one hospital to another, as authorized in the current appropriation Act would 
not militate against their right to travel allowance, as provided by statute, on 
the basis that such transfer represents the exercise of the option to be furnished 
transportation in kind and subsistence as authorized in another provision of 
the same Appropriation Act. While par 2 of encl. (A) stipulated that enlisted 
men would be transferred to a Veterans Facility for further treatment under cer- 
tain conditions, one of which is that the man desire the transfer, this stipulation 
was not intended to infer that the expression of a desire for such transfer would 
constitute an actual or implied exercise of the option mentioned in ref. (h) so 
as to abrogate his statutory right to travel allowance under the provisions of 
ref. (a), as amended by the Act of December 14, 1942. Further, it was con- 
sidered that the inclusion in par 7 of encl. (A) of instructions to the effect that 
the place of discharge for all purposes shall be the location of the Veterans Admin- 
istration Facility to which transferred, was sound in view of the ruling of the 
Comptroller of the Treasury in 19 Comp. Dec. 565 that “it is not the place of 
issuance of a discharge, but the place that it is delivered and received that is 
the place of discharge from which travel allowance is computed under the law.” 

6. It will be noted that ref. (a), in pertinent part, is merely quoted in art. 
1690, Navy Regulations. The instructions in art. D-9103 (2), BuPers Manual, 
and in art. 2503-10 (f) (1), Navy Travel Instructions, which implement the 
Navy Regulations, each authorize the payment of travel allowance, or, at the 
option of the man, the furnishing of transportation in kind and subsistence to 
his home, when the discharge is by reason of medical survey. Such instructions 
do not specifically state or imply that transfer of a man from one hospital to 
another for discharge, after it has been determined that the disability is per- 
manent, precludes payment of travel allowance from situs of the hospital at 
which discharge is actually effected. In contra-distinction, the regulations in 
par. 3 1 Army Regulations, 35-2560, specifically state that in such cases travel 
allowance is not payable, and it would appear that such regulations were taken 
into consideration, and given full force and effect, by the Comptroller General in 
ref. (i). The Bureau of Supplies and Accounts had no intimation, until ref. (i) 
was called to its attention, that the authorization in par 7 of encl. (A) for pay- 
ment of travel allowance might be contrary to the provisions of ref. (a) or that 
such authorization might be construed as contravening the interpretations placed 
thereon by the Comptroller General. Therefore, it is recommended that the 
matter be referred to the Comptroller General for determination as.to whether 
the transfer of sick and insane enlisted men from a naval hospital to another 
hospital in the direction, vicinity, or in the opposite direction, of the home of 
the man, and discharge at such hospital, in any manner adversely affects entitle- 
ment to travel allowance from place of discharge to place of entry into the 


naval service. 
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It is understood that the question involved relates to the transfer 
of sick and insane enlisted men from a naval hospital to a Veterans’ 
Administration Facility, and subsequent discharge from the naval 
service at the latter place, pursuant to instructions contained in a 
joint letter of the Bureau of Medicine and Surgery and the Bureau 
of Naval Personnel, dated July 27, 1948. Said joint letter is, in part, 
as follows: 


Subject: Transfer of Navy patients to Veterans Administration Facilities. 
References: (a) Par. 2122 (d), 2160 (b), & 3423 (r), M. M. D. 

(b) BuM&S Form letter No. P3-5/P19/1(034), dated 4-27-43. 
Enclosure: (A) One (1). 

1. The following instructions relating to the transfer of patients to Veterans 
Administration Facilities before they have been discharged from the Naval 
Service will become effective upon receipt of this letter. 

2. Patients who have been found to be permanently unfit for the service by 
a board of medical survey and who are in need of further hospitalization or 
institutional care shall be transferred to a Veterans Administration Facility 
prior to discharge, provided: 

(a) They are eligible for care and treatment by the Veterans Administra- 
tion. (See par. 3). 

(b) They desire to be so transferred. (See par. 6.) 

(c) The transfer will not endanger the patient’s life or recovery. 

(d) The report of medical survey has been approved by the Bureau of Medicine 
and Surgery, and the patient’s discharge directed by the Bureau of Navat 
Personnel. 

3. In accordance with the provisions of the act March 17, 1943 (Public Law 
10, 78th Cong.), any person who served in the active military or naval service 
of the United States on or after December 7, 1941, and before the termination of 
hostilities in the present war, as determined by proclamation of the President or by 
concurrent resolution of the Congress, will attain at discharge the status of a “war 
veteran,” and will be potentially entitled to hospitalization as a beneficiary of the 
Veterans Administration provided such person was not dishonorably discharged, 
the need for hospital treatment is shown, and a bed is available for his reception. 
The provisions of this Act also include members of the Women’s Reserve of the 
Navy, Marine Corps and Coast Guard. 

4. In cases meeting the qualifications listed in paragraph 2, the board of medi- 
cal survey shall recommend that the patient be transferred to a Veterans Admin- 
istration Facility prior to discharge from the service. The report of the board 
of medical survey shall be accompanied by a request for designation of a facility 
(see enclosed form), and the Commanding Officer of the Naval hospital concerned 
will be advised by the Medical Director of the Veterans Administration direct, of 
the facility designated to receive the patient. Approval of the report of medical 
survey by the Bureau of Naval Personnel will constitute sufficient authority 
for the local Commandant to issue necessary travel orders for the patient and 
such attendants as may be necessary. 


* * * * * * * 


7. The service records, health records, and pay accounts of patients trans- 
ferred to Veterans Administration Facilities prior to discharge from the service 
shall be retained at the Naval hospitals and shall be closed out and forwarded 
to the respective Bureaus concerned, after the patient’s discharge has been 
effected. The patient’s discharge shall become effective upon his delivery at 
the designated Veterans Administration Facility. Orders issued to the medical 
officer or senior hospital corpsman accompanying the patient shall include 
instructions for him to notify the hospital by despatch or by such other means 
as may be deemed expedient of the patient’s arrival and delivery to the Veterans 
Administration Facility. The patient's discharge certificate and check for pay 
and allowances due him, including 5¢ a mile to place of acceptance, or, in the 
case of a Naval Reserve, to the place from which ordered to-active duty, shall 
be mailed to him in care of the Manager of the Facility to which he has been 
transferred. The place of discharge for all purposes, shall] be the location of the 
Veterans Administration Facility to which a patient is transferred. 


ve i 


ap A RE PET ILLS AME TNT” NETS 











fer 
ns 
ral 


au 
rt, 


ns 
al 
by 
or 
ty 


1e 
ai 


e 
of 
YY 
ir 
e 
i, 


e 


i | ee | 


vote Sil 


SATS Is radia ee 


2 aC? 


nep 


7 TS ET ETRE STIG MRE? «MN 


ree ms 


Ine Ree pene Eat 


arererse amas 


DECISIONS OF THE COMPTROLLER GENERAL 99 


9. The purpose of this change of procedure is to provide for and expedite the 
transfer to Veterans Administration Facilities as near their homes as possible 
of patients who have been found by boards of medical survey to be permanently 
unfit for the Naval service by reason of physical (or mental) disabilities, and 
who are in need of further hospitalization or institutional care. 


Section 126 of the National Defense Act, 39 Stat. 217, as amended 
by the act of February 25, 1919, 40 Stat. 1203, the act of September 
22, 1922, 42 Stat. 1021, and the act of December 14, 1942, 56 Stat. 
1049, provides, in pertinent part, as follows: 


Hereafter an enlisted man discharged from the Army, Navy, or Marine Corps, 
except by way of punishment for an offense, shall receive 5 cents per mile for 
the distance from the place of his discharge to the place of his acceptance for 
enlistment, enrollment, or muster into the service * * * Provided further, 
That from and after August 27, 1940, upon discharge or relief or release from 
active duty, an enlisted man inducted into the military or naval service under 
the Selective Training and Service Act of. 1940, as amended, or Public Resolu- 
tion Numbered 96, approved August 27, 1940, shall, under such regulations as 
the Secretary of War or the Secretary of the Navy, respectively, shall prescribe, 
receive the said 5 cents per mile for the distance from the place of discharge 
or relief or release from active duty to the location of the local board where 
he first reported for delivery to an induction station in the case of a selectee, 
or to the home station of the National Guard unit in the case of a National 
Guard enlisted man, or to the place where he was selected for enrollment in the 
Civilian Conservation Corps in the case of a Civilian Conservation Corps en- 
rollee so inducted: And provided further, That the enlisted men of the Naval 
Reserve, the Marine Corps Reserve, the Enlisted Reserve Corps, and the Regular 
Army Reserve sliall receive, upon discharge or relief or release from active 
duty, the same mileage allowance as herein prescribed, and under the same 
conditions as herein prescribed for enlisted men inducted into the military or 
naval service under the Selective Training and Service Act of 1940, as amended, 
except that the distance for which mileage is computed shall be from the place 
of discharge or relief or release from active duty to the place from which 
ordered to active duty. 


The Naval Appropriation Acts for the fiscal years 1944 and 1945, 


57 Stat. 203, and 58 Stat. 308, respectively, under the heading “Trans- 
portation and recruiting,” each appropriate funds for— 


* * * travel allowance or transportation and subsistence of enlisted per- 
sonnel upon discharge, including enlisted personnel discharged on medical sur- 
vey to their homes if residents of the United States; transportation of enlisted 
personnel and applicants for enlistment at home and abroad and insane super- 
numerary patients to hospitals, all with subsistence and transfers en route or 
cash in lieu thereof * * *, 


Paragraph 10 (f) (1), Article 2503, United States Navy Travel 


Instructions, provides as follows: 

Discharged pursuant to medical survey.—An enlisted man of the Navy dis- 
charged on medical survey is entitled either to travel allowance under the Act 
of September 22, 1922 (42 Stat. 1021), Appendix B (see subpar. (a)), or to 
subsistence and ‘transportation in kind to his home if a resident of the United 
States (Current Naval Appropriation Act) at the option of the man. If he 
chooses transportation in kind, it will be furnished to the place nearest his 
home reached by common carrier. 

The instructions contained in the joint letter dated July 27, 1943, 
supra, apparently were intended to apply to enlisted men who have 
been found permanently unfit for further naval service by a board 
of medical survey and who are in need of further hospitalization or 


institutional care. Said instructions provide for the transfer to a 
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Veterans’ Administration Facility—selected by the Veterans’ Admin- Ff 
istration—located as near to the patient’s home as possible, of such 
enlisted men who are eligible for care and treatment by the Veterans’ 
Administration and who desire to be so transferred. The instructions 
contemplate that such enlisted men will be discharged from the service 
upon arrival at the designated Veterans’ Administration Facility. It 
is stated that the location of the Veterans’ Administration Facility is 
to be considered the “place of discharge” for all purposes—apparently 
including the purpose of computing the amount of the travel allow- : 
ance authorized to be paid under the provisions of section 126 of the 
National Defense Act, as amended, supra. Hence, in a particular 
case, where it is determined that an enlisted man is entitled to a medica] 
survey discharge, the procedure set out in the instructions of July 27, 
1943, appears to contemplate that the enlisted man will be required to 
elect (1) whether he prefers to be discharged at that place and be 
furnished transportation and subsistence in kind to his home or travel 
allowance to the place of his acceptance for enlistment or (2) whether 
he prefers to be transported to a Veterans’ Administration Facility, 
there to be discharged and paid travel allowance computed on the dis- 
tance from that Facility to the place of his acceptance for enlistment. 
In other words, since the apparent purpose of the instructions is to 
place the enlisted man in a position to receive the benefits provided 
for him by the Veterans’ Administration, the furnishing of trans- 
portation and subsistence in kind to an enlisted man’s home after 
discharge at a Veterans’ Administration Facility would tend to defeat 
the purpose of the instructions. However, payment of the authorized 
travel allowance is not dependent upon the actual performance of 
travel and, therefore, there is for determination whether or not the 
furnishing of transportation and subsistence in kind—to a Veterans’ 
Administration Facility—to an enlisted man prior to his discharge 
defeats his right to travel allowance upon discharge to the place of 

his acceptance for enlistment. 

The purpose of the statute authorizing the payment of a travel 
allowance to an enlisted man on discharge, is to liquidate the Gov- 
ernment’s obligation to return him, when discharged from the service, 
to the place at which he entered the service. The travel allowance 
authorized to be paid is to be computed on the distance from the place 
of the enlisted man’s discharge “to the place of his acceptance for 
enlistment, enrollment, or muster into service” in the case of an en- 
listed man of the Regular Navy or to a comparable place designated 
in the statute in the case of a person who entered the service by induc- 
tion or as a member of the Naval Reserve. It has been held that an 
enlisted man’s “place of discharge” is the place where his discharge 
was actually delivered and received by him provided he was at that 
place in obedience to orders. 19 Comp. Dec. 565, 26 id. 207. 
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Your submission indicates that at least during the present war the 
furnishing of transportation and subsistence to a Veterans’ Adminis- 
tration Facility under the circumstances indicated is in the public 
interest; and while there may be some question as to whether orders 
issued solely for the purpose of transferring an enlisted man from 4 
naval hospital to a Veterans’ Administration Facility for discharge 
are orders which the enlisted man is compelled to obey—it appearing 
that such orders are issued only if the enlisted man desires to be so 
transferred—under the circumstances, this office would not be required 
to object to a continuation of the enlisted man’s duty status until he 
arrives at the Veterans’ Administration Facility. Consequently, it 
may be regarded that where an enlisted man is transferred to a Vet- 
erans’ Administration Facility and discharged at that point, such 
Facility is the “place of his discharge” within the meaning of section 
126 of the National Defense Act, as amended. 

However, it is apparent that the furnishing of transportation and 
subsistence in kind in such cases is in connection with the enlisted 
man’s discharge; and since it appears that such transportation and 
subsistence are furnished only when desired by the enlisted man, the 
situation amounts to an election by the enlisted man to be furnished 
transportation and subsistence in connection with his discharge. As 
indicated above, an enlisted man is entitled, upon discharge, to trans- 
portation and subsistence in kind to his home, or to travel allowance 
computed on the distance from the place of his discharge to the place 
of his acceptance for enlistment. He is not entitled to both. It has 
been held in some decisions of this office that where an enlisted man is 
furnished transportation and subsistence to a Veterans’ Administra- 
tion hospital in the vicinity of his home and discharged at that point, 
no travel allowance is authorized to be paid to him incident to his dis- 
charge notwithstanding the fact that the place of his acceptance for 
enlistment may have been some distance from the place of his dis- 
charge. A-10562, September 3, 1925; A-11119, September 29, 1925; 
24 Comp. Gen. 489. For example, in the said decision of September 8, 
1925, there was considered the case of an enlisted man whose home 
was in New York, New York, and who was accepted for enlistment in 
San Francisco, California. A board of medical survey at the United 
States Naval Hospital, Mare Island, California, recommended that 
he be discharged and he was furnished transportation and subsistence 
in kind from that hospital to a Veterans’ Administration hospital in 
New York City. It was held that under such circumstances travel 
allowance computed on the distance from New York, New York, to 
San Francisco was not authorized. That conclusion undoubtedly is 
correct, it being manifest that the furnishing of transportation and 
subsistence to an enlisted man’s home plus travel allowance from that 
place back to the place from which he commenced the travel to his 
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home is not within the purpose and intent of the law. An enlisted 
man’s right to receive travel allowance in such situations arising under 
the said instructions of July 27, 1948, should be determined in accord- 
ance with those decisions. In addition to such cases, your submission 
involves, also, the situation of enlisted men who are recommended for 
discharge at a naval hospital and who are furnished transportation 
and subsistence in kind to a Veterans’ Administration Facility at a 
place other than the enlisted man’s home. However, the same basic 
rule is involved. Since the furnishing of transportation and sub- 
sistence in kind from the naval hospital to his home defeats his right 
to travel allowance, it must be considered that the furnishing of trans- 
portation and subsistence in kind to a Veterans’ Administration 
‘acility, even though not at his home, defeats his right to travel 
allowance otherwise properly authorized to be received by him except 
for the number of miles involved in the distance from the place of 
his discharge—the Facility—to the enlisted man’s home. In other 
words, if an enlisted man’s home is 150 miles from the naval hospital 
where he is recommended for discharge and he elects to receive trans- 
portation and subsistence from the naval hospital to a Veterans’ 
Administration Facility, such Facility being only 50 miles from his 
home, he would be entitled to travel allowance computed on 50 miles 
provided, of course, that the Veterans’ Administration Facility, to 
which he was transferred—his place of discharge—is at least 50 miles 
from the place of his acceptance for enlistment. 

Aside from the foregoing, it does not appear that the furnishing of 
transportation and subsistence in kind as contemplated by the said 
instructions of July 27, 1943, would affect the enlisted man’s right 
to travel allowance. 





(B-51076) 


FEDERAL EMPLOYEES PAY ACT OF 1945 


The Architect of the Capitol, whose salary rate is fixed in accordance with the 
Classification Act, is entitled to the increase in basic compensation prescribed 
by section 405 of the lederal Employees Pay Act of 1945. 

The provisions of section 102 (a) of the Federal Employees Pay Act of 1945, 
which have the effect of excluding “heads of departments or of independent 
establishments or agencies of the Federal Government” from the overtime 
compensation benefits provided by section 201 of said act, relate only to the 
executive branch of the Government, and, therefore, the Architect of the 
Capitol, who functions as an officer or agent of the legislative branch, is 
entitled to such overtime compensation benefits, subject to the aggregate 
compensation limitations prescribed by section 603 (b). 

In the case of employees of the Office of the Architect of the Capitol occupying 
positions subject to the Classification Act, it is proper under the provisions 
of section 202 (b) of the Federal Employees Pay Act of 1945 to grant com- 
pensatory time off from duty on Saturday—the “overtime” day of the 
administrative workweek of more than 40 hours—in lieu of paying overtime 
compensation under section 201 for work previously performed in excess 
of 40 hours in any administrative workweek, and to pay for such compensa- 

tory time off at overtime rates. 
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A leave with pay status, either annual or sick, is synonymous with a duty status 
to be included within the basic 40-hour workweek established pursuant to 
section 604 of the Federal Employees Pay Act of 1945, and, therefore, an 
employee of the Office of the Architect of the Capitol occupying a position 
subject to the Classification Act may be granted otherwise proper com- 
pensatory time off from duty on a Saturday during a workweek of more 
than 40 hours in which he had been granted annual or sick leave with pay 
during his basic 40-hour workweek, and be paid therefor at overtime rates. 

Where an employee of the Office of the Architect of the Capitol occupying a posi- 
tion subject to the Classification Act does not work or is not otherwise in 
a pay status during leave or on a holiday for all of the 40 hours of his basic 
workweek established pursuant to section 604 of the Federal Employees 
Pay Act of 1945, time worked outside of such 40-hour workweek equivalent 
to the nonpay status period should be substituted for the time lost and 
should be paid for at the straight-time rate (plus any night differential 
payable under section 301 of said act), rather than at the overtime rate. 

The additional compensation of 10 percent for night work payable under sec- 
tion 301 of the Federal Employees Pay Act of 1945 is not to be regarded 
as part of an employee’s basic compensation from which retirement de- 
ductions under the Civil Service Retirement Act are required to be made. 

The provisions of section 301 of the Federal Employees Pay Act of 1945, author- 
izing a differential for employees “assigned to a regularly scheduled tour 
of duty” any part of which falls between 6 p. m. and 6 a. m., relate not 
only to an employee’s own tour of duty but, also, to any regularly sched- 
uled tour of duty at night to which an employee may be assigned for one 
or more nights of the basic workweek, for which straight-time (as dis- 
tinguished from overtime) compensation otherwise would be paid. 

An employee of the Office of the Architect of the Capitol who, on July 1, 1945, 
held a permanent position subject to the Classification Act to which he had 
been appointed after a period of military service entered upon from a tem- 
porary position is entitled under section 402 of the Federal Employees Pay 
Act of 1945, and regulations pursuant thereto, to count military service and 
prior civilian service for the purpose of a within-grade promotion effective 
as of July 1, 1945, notwithstanding the fact that he was appointed to the 
permanent position prior to that date, Compare 24 Comp. Gen. 491; 
id, 688. 

In view of the terms of section 501 of the Federal Employees Pay Act of 1945, 
which, in authorizing an increase in the basic compensation of officers and 
employees of the legislative branch of the Government, provide that the 
increase shall not be taken into consideration in determining whether the 
compensation paid is “within any limit now prescribed by law,” such addi- 
tional basic compensation should be excluded in applying the $2,000 per 
annum limitation prescribed by the dual compensation statute of May 10, 
1916, as amended. 

In the case of per diem and per hour employees of the Office of the Architect of 
the Capitol made subject to the forty-hour week statute of March 28, 1934, 
for overtime pay purposes, by section 503 of the Federal Employees Pay 
Act of 1915, overtime rates of compensation may not be paid for work on 
Saturday or other “overtime” day of the week, when the employee has not 
worked the regular tour of duty. 

A per diem or per hour employee of the Office of the Architect of the Capitol, 
made subject to the overtime pay provisions of the forty-hour week statute 
of March 28, 1934, by section 503 of the Federal Employees Pay Act of 1945, 
is not entitled to compensation at overtime rates for work on Saturday— 
the “overtime” day of the workweek—of the week during which he was 
appointed after the beginning of the regular tour of duty for that week. 

Where an employee of the Office of the Architect of the Capitol subject to the 
overtime compensation provisions of section 201 of the Federal Employees 
Pay Act of 1945 works on a Saturday to make up time in a leave without 
pay status during the basic 40-hour workweek, the compensation for such 
make-up time, payable at straight-time rather than overtime rates, is to be 
regarded as basic compensation from which retirement deduction should 
be made. 

The special provisions of the Legislative Branch Appropriation Act, 1946, for 
extra services of employees of the Office of the Architect of the Capitol in 
connection with Sunday opening of the Library of Congress are not super- 
seded by the general overtime compensation provisions of section 201 of 
the Federal Employees Pay Act of 1945, either as to employees working in 
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their own jobs on Sunday or employees working in other than their own jobs; 
and the time so worked is not to be considered for overtime compensation 
purposes. 


Comptroller General Warren to the Architect of the Capitol, July 26, 1945: 


I have your letter of July 14, 1945, submitting for decision a num- 
ber of questions arising under those provisions of the Federal Em- 
ployees Pay Act of 1945, approved June 30, 1945, 59 Stat. 295, Public 
Law 106, that are applicable to the personnel of the Office of the 
Architect of the Capitol. The questions presented in groups under 
designations (A), (B), (C), and (D) will be stated and answered 
in the order presented in your letter. 


(A) Re: Employees of the Office of the Architect of the Capitol who occupy 
positions subject to the Classification Act of 1923, as amended. 

These employees are regarded as subject to Title II, Sections 201 and 202 (b) ; 
Title III, Sections 301 and 302; Title IV, Sections 401, 402, 408, 404, 405; Title 
VI, Sections 603, 604 (e), 608, 609, 610. 


Your stated understanding that the cited sections of the statute 
are applicable to group (A) employees is correct. 

The first question presented with respect to this group is whether 
you are correct in assuming that the Architect of the Capitol is en- 
titled to the benefits of section 405 of title IV, 59 Stat. 300, providing 
increases in basic compensation, and of section 201 of title II, 59 
Stat. 296, relating to overtime compensation, subject to the limitations 
of section 603 (b) of title VI of the statute, 59 Stat. 303. 

Sections 101 (a) and (b) and 102 (a) of title I, 59 Stat. 295, 296, and 
section 405 (a) of title [V, 59 Stat. 300, provide: 


Sec. 101. (a) Subject to the exemptions specified in section 102 of this Act, 
titles [I and III of this Act shall apply (1) to all civilian officers and employees 
in or under the executive branch of the Government, including Government- 
owned or controlled corporations, and in or under the District of Columbia 
municipal government, and (2) to those officers and employees of the judicial 
branch of the Government, the Library of Congress, the Botanic Garden, and 
the Office of the Architect of the Capitol who occupy positions subject to the 
Classification Act of 1923, as amended. 

(b) Title IV of this Act shall apply to officers and employees who occupy 
positions subject to the Classification Act of 1923, as amended. 

* * * * - * * 


Sec. 102. (a) This Act shall not apply to (1) elected officials; (2) Federal 
judges; (3) heads of departments or of independent establishments or agencies 
of the Federal Government, including Government-owned or controlled corpora- 
tions; (4) employees of the District of Columbia municipal government whose 
compensation is fixed by the Teachers’ Salary Act of June 4, 1924, as amended; 
and (5) officers and members of the Metropolitan Police or of the Fire Depart- 
ment of the District of Columbia. As used in this subsection the term “elected 
officials” shall not include officers elected by the Senate or House of Representa- 
tives who are not members of either body. 

* * * * * * > 


Sec. 405. (a) Each of the existing rates of basic compensation set forth in 
section 13 of the Classification Act of 1923, as amended, except those affected 
by subsection (b) of this section, is hereby increased by 20 per centum of that 
part thereof which is not in excess of $1,200 per annum. plus 10 per centum of 
that part thereof which is in excess of $1,200 per annum but not in excess of 
$4.600 per annum, plus 5 per centum of that part thereof which is in excess of 
$4,600 per annum. Such augmented rates shall be considered to be the regular 
hasie rates of compensation provided by such section 








DECISIONS OF THE COMPTROLLER GENERAL 105 


The salary rate of the Architect of the Capitol has been fixed in 
accordance with the Classification Act of 1923, as amended. 5 U.S. 
Code 662. That is to say, the salary rate for that office has not been 
specifically prescribed by statute (compare section 602 (b) of the 
new pay statute, 59 Stat. 302), but it is understood from your letter 
that said office was allocated by the Civil Service Commission in a 
salary grade prescribed by the Classification Act, as amended, and 
that the salary rate therefor was fixed accordingly. As stated in your 
letter, subsection (b) of section 101, above quoted, has not been made 
“subject to the exemptions specified in section 102 of this Act,” such 
as is the case with respect to titles II and III by subsection (a) of 
section 101 of the statute. Therefore, the Architect of the Capitol 
is entitled to the basic increase in compensation pursuant to the for- 
mula prescribed by section 405 of the statute applicable to the positions 
subject to the Classification Act. This conclusion finds support in 
the comments of Congressmen Ramspeck and Jackson on the floor of 
the House of Representatives June 13, 1945, with reference to an 
amendment proposing to eliminate the limitations prescribed by sec- 
tion 603 (b) of the statute, which amendment was defeated (see page 
6173 of the Congressional Record of that date), and, also, in the 
comments of Congressman Jackson on the floor of the House of Repre- 
sentatives June 11, 1945 (see page 6011 of the Congressional Record 
of that date). 

Section 101 (a) of the statute has the effect of exempting from 
section 201, title II, of the statute (formula for overtime compensa- 
tion) “(3) heads of departments or of independent establishments 
or agencies of the Federal Government.” In decision of June 25, 
1943, 22 Comp. Gen. 1132, it was held with relation to a similar exemp- 
tion from the overtime provisions of the War Overtime Pay Act of 
1943, as follows (quoting from the syllabus) : 

“The provisions of section 1 (c) of the War Overtime Pay Act of 1943 excluding 
from the benefits of the act heads of departments, independent establishments, 
and agencies relate only to the executive branch of the Government, and, there- 
fore, the Architect of the Capitol, who functions as an officer or agent of the 
legislative branch of the Government, is not excluded from such benefits by said 
provisions. 

The only difference in the wording of ‘the exemption from the over- 
time provisions of the Federal Employees Pay Act of 1945 and in the 
wording of the exemption from the overtime provisions of the War 
Overtime Pay Act of 1943, 57 Stat. 75, consists, so far as here material, 
in the addition of the words, “of the Federal Government.” The addi- 
tion of those words in the present law was explained by Congress- 
man Randolph on the floor of the House of Representatives June 12, 
1945, as follows (quoting from page 6110 of the Congressional Record 


of that date) — 











106 DECISIONS OF THE COMPTROLLER GENERAL 





In order to make sure that judges of local courts and the District Commissioners 

are definitely covered by the bill, I offered the amendment in section 102 (a), 
dealing with exemptions, so as to exclude from the bill only Federal judges and 
the heads of departments or agencies of the Federal Government. 
In view of that comment and since it may be assumed that the Congress 
enacted the overtime provisions of the new statute in the light of the 
quoted decision of this office with relation to the overtime provisions 
in the former statute and no change having been made in the present 
law justifying a contrary view, the conclusion stated in the decision of 
June 25, 1943, supra, is for application under the Federal Employees 
Pay Act of 1945, also. 

Therefore, in addition to the entitlement of the Architect of the 
Capitol to the basic increase as hereinabove held, he is entitled to re- 
ceive, also, overtime compensation pursuant to the formula prescribed 
by section 201 of the statute—the aggregate compensation being subject, 
of course, to the limitation prescribed by section 603 (b) of the statute. 

The second question arising under this group is whether the two 
administrative orders issued by you July 5, 1945, entitled (1), “Re: 
Full-Time Capitol Power Plant employees occupying positions under 
the Classification Act of 1923, as amended, exclusive of such employees 
who serve on revolving shifts,” and (2), “Re: Full-Time Capitol 
Power Plant employees occupying positions under the Classification 
Act of 1923, as amended, who serve on revolving shifts,” properly con- 
form to the requirements of section 604 (a) and (e), title VI, of the 
statute, 59 Stat. 303, 394, and section 202 (b) of the statute, 59 Stat. 297. 

Section 604 (e) vests a discretion in the Architect of the Capitol 
to apply to any of the employees of his office the provisions of section 
604 (a) of the statute requiring the establishment of a basic adminis- 
trative workweek of 40 hours and to require that the hours of work 
in such workweek be performed “within a period of not more than six 
of any seven consecutive days.” Section 202 (b) of the statute vests 
a discretion in the Architect of the Capitol to grant compensatory time 
off from duty in lieu of overtime compensation for any work per- 
formed in excess of 40 hours in any regularly scheduled workweek. 
This provision is materially different from the provisions of section 
202 (a) of the statute, 59 Stat. 297, authorizing the heads of other agen- 
cies to promulgate regulations authorizing the granting of compensa- 
tory time off from duty in lieu of overtime compensation “for irregu- 
lar or occasional duty in excess of forty-eight hours in any regularly 
scheduled administrative workweek, to those per annum employees 
requesting such compensatory time off from duty.” Therefore, I have 
to advise that the terms and conditions of the two administrative 
orders referred to do not contravene the cited provisions of the statute. 

The third question presented with respect to group (A) is whether 
it is proper to allow compensatory time off from duty on Saturday, 
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the overtime day, in lieu of paying overtime compensation for over- 
time work previously performed in excess of 40 hours in any admin- 
istrative workweek and to make payment at overtime rates for the 
Saturday on which the compensatory time off from duty is granted. 
You have stated a number of examples showing the particular condi- 
tions existing in connection with the sessions and recesses of the Con- 
gress which require employees upon certain occasions to perform con- 
siderable overtime work at night and on Saturdays during the sessions 
of the Congress, but to perform no overtime work during the recesses 
of the Congress even on Saturday, making it desirable to allow the 
employees to save up their compensatory time administratively 
granted to be used later on Saturday, or on several days of the week 
at a time including Saturday, when the services of the employees bet- 
ter may be spared, thereby permitting the employees to receive their 
regular overtime compensation for Saturday within an administrative 
workweek on which compensatory time off froin duty will be taken. 

Since all overtime compensation for work in excess of 40 hours per 
week either after the regular hours of duty on any day during the 40 
hour basic workweek or on Saturday or other overtime day within 
the administrative workweek is to be paid at the rates prescribed by 
section 201 of the statute; and as an employee would not receive any 
more overtime compensation by permitting the granting of compen- 
satory time off from duty on Saturday or other overtime day on which 
he otherwise would be required to work and be paid at overtime rates, 
there is no legal objection to allowing compensatory time off from 
duty on Saturday or other overtime day within an administrative 
workweek of more than 40 hours. Of course, when both the basic 
workweek and the administrative workweek are only 40 hours and no 
overtime day actually exists, the above-stated rule would not apply, 
but in that event compensatory time would be required to be granted 
for time during the employees’ regular tour of duty, only. 


In connection with this principal question you ask the following 
additional questions: 


A number of our per annum employees now have compensatory time due 
them and one of these employees, working on a 48 hours per week basis, has 
been absent on sick leave during the week of July 8 to 14. In the event that 
compensatory time off from duty may be granted on Saturdays under the con- 
ditions outlined above, may the Architect charge this employee with sick leave 
for the basic 40 hours workweek, Monday through Friday, and allow him to 
be charged compensatory time off from duty on Saturday and receive his usual 
pay for 40 hours regular time and 8 hours overtime for the week of July 8 to 
14? Ifso, it is assumed that the same principle would apply in the case of annual 
leave. 


It has been held consistently by this office under other 40-hour week 
statutes that a leave with pay status, either sick or annual, is synony- 
mous with a duty status to be included within the basic workweek 
of 40 hours as though the employee had been working. 13 Comp. 
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Gen. 370; 14 id. 351; 20 id. 555; 21 id. 217, 965. There is nothing in 
the Federal Employees Pay Act of 1945 justifying the adoption of 
any other rule to employees whose 40-hour basic workweek is estab- 
lished in accordance with section 604 of the statute. Therefore, the 
quoted question is answered in the aflirmative, both as to sick and 
annual leave. Compare section 402, Part IV, Chap. I, of the regula- 
tions issued by the Civil Service Commission and approved by the 
President for the executive branch of the Government pursuant to 
the authority contained in section 605 of the statute, 59 Stat. 304 (De- 
partmental Circular No. 729, dated June 30, 1945), adopting the rule 
stated in the cited decisions. 
Your fourth question is presented as follows: 


(4) Sec. 301, Title III: 

In certain activities under the Architect of the Capitol, it is necessary to 
maintain three 8-hours working shifts daily, throughout the year. Although the 
working hours and working conditions vary in different units, the following 
case will serve as a typical example involved: 

(a) A watch engineer’s basic 40 hours administrative workweek is fixed from 
Monday to Friday inclusive—one week from Midnight to 8:00 A. M.; one week 
from 8:00 A. M. to 4:00 P. M.; one week from 4:00 P. M. to Midnight. During 
the week that he is on the 4:00 P. M. to Midnight shift, he is required to work 
from Monday through Saturday. Is this office correct in its interpretation that he 
is entitled to the 10 percent night pay differential for 6 hours Saturday, his over- 
time day, in addition to the 10 per cent night pay differential for 6 hours on 
each of the preceding 5 days—Monday to Friday, inclusive? 

(b) If this engineer, in addition to working his 48 hours, 4:00 P. M. to Mid- 
night, Monday through Saturday, is requireq to work also from Midnight Tues- 
day to 8:00 A. M. Wednesday, due to failure of the watch engineer who was 
to relieve him at the completion of his 4:00 P. M. to Midnight duty Tuesday, 
to report for duty, may he be paid the 10 percent night pay differential for 12 
hours on Wednesday (Midnight to 6:00 A. M., and 6:00 P. M. to Midnight), in 
addition to the 10 percent night differential for 6 hours daily on Monday, 
Tuesday, Thursday, Friday and Saturday? The doubt arises, primarily, as to 
the meaning of the wording “regularly scheduled tour of duty’—as to whether 
or not the night pay differential is limited to service performed by an employee 
during his own regularly scheduled or assigned tour of duty for a particular 
week, or applies to service performed by him during any night working shift 
fixed for employees generally. 

(c) If this watch engineer works from 4:00 P. M. to Midnight on Monday, 
Tuesday, Thursday, Friday, and Saturday, but is on Leave Without Pay on 
Wednesday, is this office correct in its interpretation that he is entitled to night 
pay differential for 6 hours on Saturday, in addition to the other days on which 
he was in a pay status? 

(d) Is this office correct in its interpretation that no retirement deductions 
under the Civil Service Retirement Act of May 29, 1930, as amended, are to be 
made from the 10 pereent night pay differential for Saturday (if allowable), or 
any other dry? 

In the case of such activities as the Capitol Power Plant, where 24 hours 
service is maintained daily throughout the year, necessitating the maintenance 
of three operating shifts, is an employee who is normally assigned to mainte- 
nance work on the day shift and does not ordinarily serve as a watch engineer, 
entitled to the 10 percent night pay differential, if he is called upon to serve 
on a midnight to 8:00 A. M., or 4: 00 P. M. to Midnight shift as a watch engineer 
for one or more nights, or even for several weeks, in the absence or disability 
of one of the watch engineers? If the language “regularly scheduled tour 
of duty” relates solely to an individual's regular tour of duty, it is appreciated 
that the answer to this question will be entirely different than if such language 


relates to any tour of night duty regularly scheduled in any building or activity 
without regard to the individual. 
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Section 301 of the new pay statute, 59 Stat. 298, provides: 


Sec. 301. Any officer or employee to whom this title applies who is assigned 
to a regularly scheduled tour of duty, any part of which falls between the hours 
of 6 o'clock postmeridian and 6 o’clock antemeridian, shall, for duty between such 
hours, excluding periods when he is in a leave status, be paid compensation at 
a rate of 10 per centum in excess of his basic rate of compensation for duty 
between other hours: Provided, That such differential for night duty shall not 
be included in computing any overtime compensation to which the officer or 
employee may be entitled: And provided further, That this section shall not 
operate to modify the provisions of the Act of July 1, 1944 (Public Law Numbered 
394, Seventy-eighth Congress), or any other law authorizing additional com- 
pensation for night work. [Italics supplied. ]} 

(a) The question presented in this example is answered in the 
negative. See answer to question 1, under the heading “Section 301”, 
in the decision of July 18, 1945, B-50927, 25 Comp. Gen. 62, to the 
Federal Works Administrator. 

(b) Where an employee works his entire regularly scheduled tour 
of duty of 40 hours for all or a portion of which a night differential is 
payable, any overtime worked in excess of the 40-hour basic workweek 
in the same administrative workweek may not be paid for at the night 
differential rate, but payment should be made at the overtime rate (not 
including night differential) unless compensatory time off from duty 
be granted in accordance with your administrative order. Hence, 
the engineer in the case presented under this question should be paid 
overtime compensation for the period midnight Tuesday to 8 a. m. 
Wednesday or, in lieu thereof, be granted compensatory time off from 
duty. 

(c) In decision of September 16, 1941, 21 Comp. Gen. 217, the fol- 
lowing rules, among others, were stated under the 40-hour week law 
of March 28, 1934 (quoting from the syllabus) : 

If a 40-hour-week employee does not work or is not otherwise in a pay status 
during leave or on a holiday for all of the 40 hours of his regular tour of duty, 
compensation for any work performed, on a holiday or any other day, outside 
of his regular tour of duty to make up for the time lost is not payable at the 
overtime rate but only at the regular rate. 

Time worked by a 40-hour-week employee on any day during other than the 
regular hours of his weekly tour of duty is compensable at the overtime rate 
unless the work was performed to make up time previously lost during the 
regular hours of his weekly tour of duty. 

No reason is perceived why the same rules should not be for applica- 
tion to those employees for whom a 40-hour basic workweek has been 
established pursuant to section 604 of the Federal Employees Pay Act 
of 1945. Therefore, the work on Saturday night between 6 p. m. and 
midnight should be substituted for the corresponding time lost Wed- 
nesday night and straight time plus night differential paid for the 
Saturday night work. 

(d) As the statute provides that the night differential shall not be 
included in computing the night overtime compensation, it is quite 
evident that the Congress intended the additional compensation of 10 
percent for night work to be regarded as not a part of the basic com- 
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pensation of the employee. Hence, this question is answered in the 
affirmative. 7 Comp. Gen. 778. See, also, the comments of the com- 
mittee in House of Representatives Report No. 726 (page 10), on the 
bill which became the law here involved, with regard to section 301 
of the statute. Compare 23 Comp. Gen. 962; 24 id. 39, 155, 189, 550, 
stating the rule with regard to employees under section 23 of the act 
of March 28, 1934, 48 Stat. 522. 

Referring to the question in the last paragraph of that part of 
your letter quoted above, the words “assigned to a regularly scheduled 
tour of duty” appearing in section 301 supra, do not necessarily relate 
solely to an individual’s own regularly scheduled tour of duty at 
night, but may relate also to an employee who is assigned to any reg- 
ularly scheduled tour of duty at night of an agency for one or more 
nights of the basic workweek for which straight time otherwise would 
be paid. Therefore, if, as is understood, the employee referred to in 
this question would not receive overtime compensation for such night 
duty under the rules hereinbefore stated for work in excess of 40 
hours per week for one or more nights which he worked in lieu of cor- 
responding time during his regularly scheduled tour of duty during 
the daytime, he may be paid the night differential in addition to his 
basic compensation for the time he served at night between 6 p. m. 
and 6 a. m., it being understood that the term “regularly scheduled 
tour of duty” is synonymous with the term “basic workweek” in this 
connection. 

Your question numbered (5) is presented as follows: 

(5) Sec. 402, Title IV: 

An employee of the Office of the Architect of the Capitol was appointed as a 
temporary CPC-6 Substation Operator at $1,860 per annum, March 8, 1943 and 
continued in that capacity until termination of his services August 31, 1944, due 
to his induction into the armed forces. He was honorably discharged from the 
armed forces December 5, 1944. In view of his temporary employment, he was 
not considered entitled to any statutory reemployment rights. He was again 
appointed as a temporary CPC-6 Substation Operator at $1,860 per annum Decem- 
ber 16, 1944 and continued in that capacity until May 16, 1945, when he was 
transferred to a permanent CPC-6 Substation Operator position at $1,860 per 
annum, that became vacant on that date. He is now serving as a permanent 
employee in that capacity, and has received no salary increase, except the basic 
pay increase authorized by Sec. 405 of Public Law 106. 79th Congress. 

The question arises as to whether or not this employee is entitled to a within- 
grade promotion effective July 1, 1945. He has been in a full-pay status at all 
times during his several periods of employment under this office. In this connec- 
tion, reference is made to statements in this regard appearing on Page 15 of the 
Conference Report (H. Rept. 784, 79th Congress) accompanying S. 807; also 
Page 16 of House Report 726, 79th Congress, 

Section 402 of the Federal Employees Pay Act of 1945, 59 Stat. 299, 
amends subsection (b) of section 7 of the Classification Act of 1923, 
as amended by the act of August 1, 1941, 55 Stat. 613, to include the 
following: 


(4) That any employee, (A) who, while serving under permanent, war service, 
temporary, or any other type of appointment, has left his position to enter the 
armed forces or the merchant marine, or to comply with a war transfer as 
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defined by the Civil Service Commission, (B) who has been separated under 
honorable conditions from active duty in the armed forces, or has received a 
certificate of satisfactory service in the merchant marine, or has a satisfactory 
record on war transfer, and (C) who, under regulations of the Civil Service Com- 
mission or the provisions of any law providing for restoration or reemployment, 
or under any other administrative procedure with respect to employees not sub- 
ject to civil service rules and regulations, is restored, reemployed, or reinstated 
in any position subject to this section, shall upon his return to duty be entitled 
to within-grade salary advancements without regard to paragraphs (2) and (3) 
of this subsection, and to credit such service in the armed forces, in the merchant 
marine, and on war transfer, toward such within-grade salary advancements. 
As used in this paragraph the term “service in the merchant marine” shall have 
the same meaning as when used in the Act entitled “An Act to provide reemploy- 
ment rights for persons who leave their positions to serve in the merchant marine, 
and for other purposes,” approved June 23, 1943 (U. S. C., 1940 edition, Supp. IV, 
title 50 App., secs. 1471 to 1475, ine.). [Italics supplied.] 


While, as stated in your submission, the regulations promulgated by 
the Civil Service Commission under authority of section 605 of the 
new statute do not apply to employees of the Architect of the Capitol, 
nevertheless, chapter II entitled “PERIODIC WITHIN-GRADE 
SALARY ADVANCEMENT REGULATIONS” (Civil Service 
Departmental Circular No. 529 of June 30, 1945) issued pursuant to 
the authority vested in the Commission by subsection (g) of section 7 
of the Classification Act, as amended by section 404 of the Federal 
Employees Pay Act of 1945, 59 Stat. 300, is applicable to employees 
of the Architect of the Capitol who are subject to the Classification 
Act as amended. Section 301, part ITI, of those regulations contains 
the following: 

(e) Service in the armed forces, in the merchant marine, or on war transfer 
subject to the following conditions: The employee must have (1) left his posi- 
tion to enter the armed forces or the merchant marine, or to comply with a war 
transfer, (2) been separated under honorable conditions from active duty in 
the armed forces, or have received a certificate of satisfactory service in the 
merchant marine, or have a satisfactory record on war transfer, and (3) been 
restored, reemployed, or reinstated in any permanent position within the scope of 
the compensation schedules fixed by the Classification Act of 1923, as amended, 
under regulations of the Civil Service Commission, or the provisions of any law 
providing for restoration or reemployment, or any other administrative procedure 
with respect to employees not subject to civil service rules and regulations. Any 
employee entitled to be credited with service under this subsection shall also be 
entitled to credit for civilian employment prior to leaving his position to enter 


the armed forces or the merchant marine, or to comply with a war transfer, in 
accordance with subsections (a), (b), (c), and (d) of this section. 


In the opinion of the Attorney General of May 26, 1943, 40 Op. Atty. 
Gen. ——, No. 66, it was concluded that war service appointees held 
temporary positions and, therefore, were not entitled to restoration 
to their civilian positions upon return from the armed forces. Upon 
the basis of that opinion, this office held in decisions of January 3, 
1945, 24 Comp. Gen. 491, and March 16, 1945, 24 Comp. Gen. 688, that 
war service appointees were not entitled to count military service 
toward within-grade salary advancements. Having regard for the 
words of section 402 as italicized above, which, so far as within-grade 
salary advancements are concerned, have the effect of modifying the 
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provisions of section 8 of the Selective Training and Service Act of 
September 16, 1940, 54 Stat. 890, and statutes in pari materia, limiting 
reemployment benefits to employees who left positions other than tem- 
porary to enter the armed forces, and as section 610 of the Federal 
Employees Pay Act of 1945, 59 Stat. 306, provides that “This Act shall 
take effect on July 1, 1945”, it is concluded that the purpose or intent 
of subsection (b) (4) of section 7 of the Classification Act, as amended 
by section 402 of the Federal Employees Pay Act of 1945, was to estab- 
lish a rule which would supersede the rule stated in the cited decisions 
of this office and to allow the counting of all military service and civil- 
jan service prior to military service for the purpose of computing 
within-grade salary advancements as of July 1, 1945, to any employee 
who on that date held a permanent position and otherwise met the terms 
and conditions of the statute and the regulations of the Civil Service 
Commission, regardless of the fact that such employee may have been 
restored or appointed to a permanent position prior to July 1, 1945. 
Therefore, as the substation operator whose case is covered by this 
question held a permanent position on July 1, 1945, when the statute 
went into effect, all of his military service and his civilian service prior 
to his military service may be credited toward counting service for the 
purpose of granting a within-grade salary advancement effective as 
of July 1, 1945, provided he otherwise met the terms and conditions 
of the law and regulations on that date. 
The questions under group (B) are presented as follows: 


(B) Re: Per Annum Employees of the Office of the Architect of the Capitol 
whose compensation is not fixed in accordance with the Classification Act of 1923, 
as amended: 

These employees are regarded as subject to Sections 501 and 502 of Title V; 
Sec. 603 (b), 604 (e), 608, 609, 610 of Title VI. 

(1) In Decision B-34310, dated May 12, 1948, it was stated in pertinent part 
with reference to the Dual Compensation Act of May 10, 1916, as amended: 

“The limitation of $2,000 per annum fixed by that statute on the combined rate 
of more than one salary that an employee may receive for the same period of 
time relates to the regular or basic salaries. * * *” 

Is the additional compensation authorized by Sec. 501 of Title V to be regarded 
as regular or basic salary within the meaning of the dual compensation Act of 
May 10, 1916, as amended? 

(2) In the preparation of payrolls covering payment of salaries of employees 
under the Architect of the Capitol subject to Sections 501 and 502 of Title V, is it 
necessary to show on such payrolls three separate amounts for each employee: 
that is, the base pay amount, the additional compensation under Sec. 501, and 
the temporary additional compensation under Sec. 502; or should the additional 
compensation under Sec. 501 and the basic pay be combined, since the additional 
compensation under Sec. 501 is to be considered a part of basic compensation for 
purposes of the Civil Service Retirement Act of May 29, 1930, as amended? 


Example: Elevator Operator at $1,200 per annum 
Periods : Half-Month—July 1 to 15, 1945: 


$6. 00 
10. 00 or $6. 00 
50. 00 60. 00 


Your understanding is correct that the cited sections of the new 
statute are applicable to group (B) employees. 
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The last two sentences of section 501 of the new statute, 59 Stat. 
301, containing the formula for increasing the basic compensation of 
officers and employees of the legislative branch of the Government not 
subject to the Classification Act provide: 

* * * The additional compensation provided by this section shall be con- 
sidered a part of the basic compensation of any such officer or employee for 
the purposes of the Civil Service Retirement Act of May 29, 1930, as amended. 
The additional compensation provided for by this section and section 502 shall 
not be taken into account in determining whether any amount expended for 
clerk hire, or the compensation paid to an officer or employee, is within any limit 
now prescribed by law. [Italics supplied. ] 

The comments of the House of Representatives committee on H. R. 
3393, appearing in report No. 726 (page 18) with regard to section 
501 of the bill, which became the new pay act, are as follows: 


Section 501. Increase in rates of compensation.—This section applies to legis- 
lative employees not under the Classification Act of 1923, as amended, the same 
pay-increase formula as is provided in section 405 for employees under such act, 
as amended. There is a difference in its operation, however, in that while 
under section 405 the granting of the additional compensation has the effect of 
establishing new rates of basic compensation, the legislative employees affected 
by this section will continue to receive, or be appointed at, a “basic” rate of 
compensation upon the basis of which this additional compensation will be 
computed. Consistently with this, it is provided that neither the additional 
compensation provided for by this section, nor the temporary additional com- 
pensation provided for by section 502, is to be taken into account in determining 
whether any amount expended for clerk hire, or the compensation paid to an 
officer or employee, is within any limit now prescribed by law. To avoid any 
uncertainty as to the status, under the Civil Service Retirement Act of May 
29, 1930, as amended, of the additional compensation provided for by this section, 
it is specifically provided that for the purposes of that act it is to constitute 
basie conpensation, 

(1) In the light of those comments, and in view of the wording of 
the last sentence of section 501 of the statute—particularly the words 
italicized above—it is concluded that the additional basic compensa- 
tion provided by section 501 of the statute is not to be taken into con- 
sideration in applying the dual compensation act of 1916, as amended, 
39 Stat. 582. 

(2) The first alternate of your second question under this group 
is answered in the negative and the second in the affirmative. Section 
501 of the statute otherwise will be taken into consideration by this 
office in the adjudication of any dual compensation case that may 
arise involving payments under that section on and after July 1, 1945. 

Group (C) is described in your letter as follows: 

(C) Re: Per Diem and Per Hour Employees of the Office of the Architect of 
the Capitol: not subject to the Classification Act of 1923, as amended: 

You have included in your letter in connection with questions re- 
lating to this group a discussion of certain administrative difficulties 
which have arisen in meeting the demands of the tradesmen and, 
also, you suggest certain possible interpretations of section 503 of the 
new pay statute applicable to said class of employees, all of which 
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has been given careful consideration in arriving at the conclusions 
hereinafter stated. Your questions as to group (C) employees are 
presented as follows: 


Before definitely agreeing to a continuation of a six days per week employment 
basis for such employees, it is necessary that the Architect have defined for him 
by the Comptroller General of the United States the extent of his authority under 
Sec. 503, Title V, of Public Law 106, with regard to the following matters, 
because of certain practices that are prevalent among such tradesmen, with 
which this office has been asked to comply: 

Specifically, has the Architect of the Capitol the authority under Sec. 503, Title 
V, of Public Law 106, to provide by regulation for payment for work on Saturday 
at the overtime rate of “time and one-half,” in the case of per diem and per hour 
employees—such as painters, carpenters, plasterers, etc.—whose compensation is 
fixed by the Architect of the Capitol under authority of law without regard to 
the Classification Act of 1923, as amended, under the following conditions: 

(a) A per diem or per hour mechanic, such as a painter at present receiving 
the prevailing wage rate of $14.20 per diem, is working on a 48 hours per week 
basis. He is engaged in exterior painting work. Due to weather conditions or 
some action (other than disciplinary) on the part of the Government, he is 
prevented from working, through no fault of his own, on Wednesday. During 
this same week in which he is in a “Without Pay” status on Wednesday, he works 
on Monday, Tuesday, Thursday, and Friday—a total of 32 hours. May the 
Architect of the Capitol under Sec. 503 provide by regulation that, under such 
conditions, such a mechanic may be paid “time and a half” for work on Saturday 
of that week? 

(b) A per diem or per hour mechanic, such as a painter at present receiving 
the prevailing wage rate of $14.20 per diem, is working on a 48 hours per week 
basis. He is not appointed until Wednesday of a particular week. He works 
on Wednesday, Thursday, and Friday of that week—a total of 24 hours. May 
the Architect of the Capitol under Sec. 503 provide by regulation that, under 
such conditions, such a mechanic may be paid “time and a half” for work on 
Saturday of that week? 

(ec) A per diem or per hour mechanic, such as a painter receiving the prevailing 
wage rate of $14.20 per diem, is working on a 48 hours per week basis. He works 
on Monday, Tuesday, Thursday and Friday in one week—a total of 32 hours, 
but in that week does not work on Wednesday, due to absence, such as sickness, 
not caused by the Government. In the event that the answer to (a) and (b) is 
yes, may the Architect of the Capitol under Sec. 503 provide by regulation that, 
under condition (c), such an employee (in a pay status on Monday, Tuesday, 
Thursday, Friday, and in a “Without Pay” status on Wednesday) would not be 
paid “time and a half” for work on Saturday, but would be given the option of 
either working on that Saturday at straight time or not working at all on that 
day? 

~ + om * + * * 


It is realized that the defermination of these matters will, in all probability, 
depend upon the construction placed upon Sec. 503; and in this connection, it is 
to be noted that the employees covered by this section under the Architect of the 
Capitol are only temporary, seasonal, intermittent, irregular employees—not year- 
around employees, or employees that can rely upon regular work, as contrasted 


to many of the groups of employees falling under Sec. 23 of the Act of March 28, 
19384. 


Section 503 of the Federal Employees Pay Act of 1945, 59 Stat. 301, 
provides: 


COMPENSATION FOR OVERTIME 


Sec. 503. Hereafter, for overtime pay purposes, per diem and per hour em- 
ployees under the Office of the Architect of the Capitol not subject to the Classifi- 
cation Act of 1923, as amended, shall be regarded as subject to the provisions of 
section 23 of the Act of March 28, 1934 (U. S. C., 1940 edition, title 5, sec. 673c), 
and sections 501 and 502 of this Act shall not be applicable to such employees. 
[Italics supplied.] 
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The comments of the conference committee on the bill which became 
the law here involved, with regard to section 503 (pages 15 and 16 of 
report No. 784), are as follows: 

Part I of title V of the House amendment applies to officers and employees in 
the legislative branch whose compensation is not fixed in accordance with the 
Classification Act of 1923, as amended. Certain temporary, seasonal, intermit- 
tent, and irregular employees, such as painters, carpenters, laborers, etc., under 
the Architect of the Capitol would, under the House amendmeat, be eligible for 
beth the permanent pay increase and the additional compensation increase (tem- 
porary) provided under sections 501 and 502. Such increases would throw most 
of the basic wages of such employees into a much higher scale than paid in indus- 
try for similar work. For this reason, the conference substitute adds a new 
section (sec. 503) to such part which would make sections 501 and 502 inappli- 
cable to such employees and make them subject to the overtime pay provisions 
of section 23 of the act of March 28, 1984. This would, of course, leave the basic 
pay rates of these employees undisturbed. 


Section 23 of the act of March 28, 1934, 48 Stat. 522, provides: 


The weekly compensation, minus any general percentage reduction which may 
be prescribed by Act of Congress, for the several trades and occupations, which 
is set by wage boards or other wage-fixing authorities, shall be reestablished 
and maintained at rates not lower than necessary to restore the full weekly 
earnings of such employees in accordance with the full-time weekly earnings 
under the respective wage schedules in effect on June 1, 1932: Provided, That 
the regular hours of labor shall not be more than forty per week ; and all overtime 
shall be compensated for at the rate of not less than time and one-half. 

It is the view of this office that the words “for overtime pay pur- 
poses” [italicized above] appearing in said section 503 have the effect 
of bringing group (C) employees within the purview of all of the 
terms and conditions of the proviso to section 23 of the act of 1934, 
supra, but not within the purview of the body of that section. That 
is to say, there is no requirement that six days’ basic compensation be 
paid for five days’ work as of June 1, 1932 (compare 13 Comp. Gen. 
265, 295), or that it is necessary to regard the Architect of the Capitol 
as a “wage-fixing authority” similar to a wage board pursuant to the 
provisions contained in the body of the section, but it is necessary, 
under the terms of the proviso of the section, for you to establish the 
“regular hours of labor” [italicizing supplied] for group (C) em- 
ployees which “shall not be more than forty per week” and to prescribe 
the rate of overtime compensation at “not less than time and one half” 
for all work performed by such employees in excess of the regular 
hours of labor not to exceed 40 in any administrative workweek. 
There is authority under the law to establish the regular hours of 
labor during a week at less than 40 and to pay overtime compensation 
at a rate of more than one and one-half times the basic rate, but I am 
constrained to the conclusion that there is no authority under the pro- 
viso of section 23 of the 1934 statute for you to establish irregular 
hours of labor for particular employees so as to pay overtime compen- 
sation at a rate not less than time and one-half for work on Saturday 
or on any other day designated as the overtime day, when the regular 
hours of labor during that week have not been worked, as would ap- 
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pear to be suggested in questions (a), (b), and (c). On the contrary, 
as there is no provision in the statute or any suggested interpretation 
in the legislative history thereof to the contrary, it is necessary to con- 
clude that the same rules heretofore stated by this office for computing 
and paying overtime compensation to employees throughout the Fed- 
eral service falling within the proviso to section 23 of the act of 1934 
apply, also, to group (C) employees of the Architect of the Capitol; 
and it is immaterial whether those employees work full time or inter- 
mittently. In other words, the proviso to the said section 23 never 
has been regarded by this office as authorizing the establishment of 
an overtime rate of compensation for Saturday or for any other day 
to be designated as the overtime day when the employee does not work 
the regular tour of duty during that week, in addition to the so-called 
overtime day, for the reason that it cannot be said that overtime is 
worked for which an overtime rate of compensation would be payable 
unless an employee works in excess of his basic tour of duty during 
the week. Therefore, questions (a), (b), and (c) are answered as 
follows: 

(a) Reference is made to the rules stated in the decision of Sep- 
tember 16, 1941, 21 Comp. Gen. 217, the pertinent portion of which 
has been quoted hereinbefore in answer to question (4) (c) relating 
to group (A) employees. Those rules were stated with reference to 
employees whose overtime compensation was computed and paid in 
accordance with the proviso to the 1934 law. Hence, this question is 
answered in the negative. 

(b) In decision of March 12, 1945, B-48091 (not printed), after 


quoting one of the rules from the decision of September 16, 1941, supra, 
it was stated: 


While that rule was not stated with particular reference to employees who 
were first appointed during the workweek of 40 hours, and who, therefore, were 
not on the rolls the first part of the workweek, nevertheless, the rule is appli- 
cable here for the reason that 40 hours of labor had not been performed by the 
employees during the week ended Saturday, October 14, 1944. That is, the 
controlling statute of 1934, supra, authorizes payment of compensation at the 
overtime rate for the sixth day of a week, only in the event work on that day 
is in excess of 40 hours labor already performed during the same week, and 
no different rule may be stated because of the fact that the employees here in- 
volved were not appointed until after the beginning of the week, the fact remain- 
ing that they did not perform 40 hours of labor during the week in question, 
and therefore, are not entitled to compensation at the overtime rate for Satur- 
day, October 14, 1944. Executive Orders Nos. 9240 and 9248, dated September 
9 and September 17, 1942, respectively, have no application to Federal employees 
whose compensation is required to be computed and paid pursuant to the aet of 
March 28, 1934, and accordingly, the Department of Labor appears to be without 
authority to state the rule applicable in the instant case (Cf. decision of January 
14, 1948, 22 Comp. Gen. 651, last paragraph of the syllabus). 


In line with the rule thus stated, question (b) is answered in the 
negative. 


In view of the negative answers to questions (a) and (b), it is un- 
necessary to answer question (c). 
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The questions under group (D) are stated as follows: 


(D) General: 

1. Retirement Act:- 

An employee whose regular 40 hours basic workweek is fixed from Monday 
through Friday. His overtime day is Saturday. He is without pay on Wed- 
nesday and therefore entitled only to straight time for 40 hours worked Monday 
through Saturday. In such instances, are retirement deductions to be made 
from his pay for Saturday, which, as indicated, is normally his overtime day? 

2. Sunday Opening, Library Buildings and Grounds: 

A force of approximately 50 mechanics and helpers are employed on a year- 
around basis at the Library of Congress Buildings under the Architect of the 
Capitol in connection with the structural and mechanical care of those two 
buildings. Their compensation is fixed on a per annum basis under the Classi- 
fication Act of 1923, as amended. For their regular services, they have for a 
number of years been paid from the regular salary appropriation provided for 
such purpose in the annual Legislative Branch Appropriation Act under the 
“Architect of the Capitol” section of that Act. For Sunday and holiday work, 
they have during this same period been paid from a special “Sunday Opening” 
appropriation provided for such purpose, also in the annual Legislative Branch 
Appropriation Act under the “Architect of the Capitol” section of that Act. 

The regular Salary and the Sunday Opening appropriation items as they 
appear in the 1946 Legislative Branch Appropriation Act, Public Law 85, 79th 
Congress, approved June 13, 1945, read as follows: 


“Library Buildings and Grounds 
“Mechanical and Structural Maintenance 


“Salaries : For chief engineer and all personal services at rates of pay provided 
by law, $97,800. 

“Salaries, Sunday Opening: For extra services of employees and additional 
employees under the Architect of the Capitol to provide for the opening of the 
Library Buildings on Sundays and on holidays, at rates to be fixed by such 
Architect, $7,000.” 

The question arises as to whether Public Law 106 supersedes and renders 
inoperative that portion of the Sunday opening appropriation which provides 
for “extra services of employees,” in the case of employees who work in their 
own job on a Sunday, now that overtime pay for work in excess of 40 hours in 
any administrative workweek is authorized for employees under the Architect 
of the Capitol whose salaries are fixed under the Classification Act of 1923, as 
amended; also payment for holidays. 

As you know, a grade CPC-8 mechanic may work on one Sunday in his own job, 
and on another Sunday in a different job—such as in the job performed during 
the weekdays by his grade CPC-7 assistant. Under previous construction of the 
Library Sunday Opening statutes, it would appear proper, in cases where a man 
does not work in his own job on a Sunday, to continue to compensate him for 
such Sunday work under the “extra services” provision of the previously cited 
“Sunday Opening” appropriation appearing in the 1946 Legislative Branch Ap- 
propriation Act; but in cases where a man actually works in his own job on a 
Sunday, there is some doubt in my mind as to whether he is to be paid overtime 
pay under Sec. 201 of Public Law 106, or to continue to be compensated under 
the provisions of the “Sunday Opening” appropriation; also whether, in the 
event that Sec. 201 of Public Law 106 is deemed to govern, such Sunday overtime 
is to be paid from the regular “Salaries” appropriation or the “Sunday Opening” 
appropriation. 


(1) This question is answered in the affirmative for the reason 
that the Saturday work is authorized to be substituted for the leave 
without pay on Wednesday and paid for at basic rates. Compare 
answer to question (4) (c) relating to group (A) employees. 

(2) In answering this question there is for application the well 
settled rule of statutory interpretation that a later general statute 
is not to be construed as affecting the operation of an earlier special 
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statute unless the special statute is expressly repealed or is so wholly 
inconsistent with it that its repeal must of necessity be implied. 
United States v. Nix, 189 U. S. 199; Rodgers v. United States, 185 
U. S. 83; Ea parte Crow Dog v. United States, 109 U. S. 556, 570; 
Washington v. Miller, 235 U. S. 422. As the Congress has made 
special provision for the extra services of employees of the Architect 
of the Capitol in connection with the Sunday opening of the library 
and has provided that compensation shall be paid for such ‘extra 
services “at rates to be fixed by such Architect,” and as there is noth- 
ing in the Federal Employees Pay Act of 1945, or otherwise, to 
justify the conclusion that the repeal of the special provision may be 
implied, it is concluded that said special statutory provision for Sun- 
day opening remains in effect and takes precedence over the general 
provision for overtime compensation appearing in section 201 of the 
new pay statute, both as to employees working in their own jobs on 
Sunday and as to employees working in other than their own jobs 
on Sunday—and the time so worked is not to be considered in com- 
puting their hours of work for overtime pay purposes. 


(B-50198) 


CONTRACTS—COST-PLUS—INSTITUTIONAL OR INDUSTRIAL 
ADVERTISING EXPENSES 


Institutional or industrial advertising expenses incurred by a cost-plus-a-fixed- 
fee aircraft contractor in order to offer financial support to trade and 
technical journals disseminating trade and technical information of in- 
terest to the aircraft industry are not reimbursable under a contract pro- 
viding for determination of allowable items of cost in accordance with 
Treasury Decision 5000. 


Comptroller General Warren to Col. W. Gritz, U. S. Army, July 26, 1945: 


There has been received by reference from the Fiscal Director, 
Army Service Forces—with a request that an advance decision be 
rendered as to whether payment thereon is authorized—reclaim 
voucher No. 2 in the amount of $6,030.09 in favor of the First Na- 
tional Bank in St. Louis, Missouri, as assignee of the McDonnel Air- 
craft Corporation under contract No. W 535-ac-21218, dated Sep- 
tember 30, 1941. The amount, which represents the expense of trade 
journal and other advertising apportioned to the contract involved 
for the period April 1, 1941, to March 31, 1944, was previously paid 
but, due to an exception taken thereto by the Audit Division of the 
General Accounting Office, was recovered by the Government by 
means of subsequent voucher deductions. 

The contract involved, as amended and supplemented, provides 
for the manufacture and delivery by the contractor to the Govern- 
ment of airplanes, parts, models, and data more particularly de- 
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scribed therein, in consideration of the reimbursement by the Gov- 
ernment of the contractor’s costs, plus a stipulated fixed fee. 
Relative to reimbursement for expenditures, article 3 of the contract 
contains, among others, the following provisions: 

(b) For purposes of determining the amount payable to the Contractor under 
this contract, allowable items of cost will be determined by the Contracting 
Officer in accordance with Regulations for the determination of the cost of 
performing the contract as promulgated by the Treasury Department in Section 
26.9 of Chapter I of Title 26 of Code of Federal Regulations as contained in 
T. D. 5000 and approved by the Secretary of War, August 2, 1940. It being 
understood and agreed without limiting the generality of the foregoing that: 

* * * * * * * 


(3) All other items of cost as should in the opinion of the Contracting Officer 
be included in the cost of the work to be performed shall be considered as allow- 
able items of cost hereunder. 

Pertinent provisions of T. D. 5000, referred to in the contract, 


provide as follows: 


Sec. 26.9 Cost of performing a contract or subcontract.—(a) General rule.— 
The cost of performing a particular contract or subcontract shall be the sum 
of (1) the direct costs, including therein expenditures for materials, direct labor 
and direct expenses incurred by the contracting party in performing the con- 
tract or subcontract; and (2) the proper proportion of any indirect costs (in- 
cluding therein a reasonable proportion of management expenses) incident to 
and necessary for the performance of the contract or subcontract. 


* * * . * * * 

(j) Allocation of indirect costs.—No general rule applicable to all cases may 
be stated for ascertaining the proper proportion of the indirect costs to be 
allocated to the cost of performing a particular contract or subcontract. Such 
proper proportion depends upon all the facts and circumstances relating to the 
performance of the particular contract or subcontract. Subject to a require- 
ment that all items which have no relation to the performance of the contract 
or subcontract shall be eliminated from the amount to be allocated, the following 
methods of allocation are outlined as acteptable in a majority of cases: [Italics 
supplied. ] 

Thus, as a condition precedent to reimbursement, it is clear that any 
indirect costs incurred by the contractor must be shown to be incident 
to and necessary for the performance of the contract work. 

In a statement dated April 25, 1945, filed in support of the reclaim 
voucher, the contractor cites various reasons for incurring the ex- 
pense involved, which reasons may be summarized as being that ad- 
vertising of an industrial or institutional character is placed in trade 
or technical journals not for the object of selling particular products 
but essentially for the purpose of offering financial support to such 
trade or technical journals because they are of great value for the 
dissemination of trade and technical information in the aircraft and 
plastics industries; that the primary purpose of such journals is to 
distribute to the industry trade and technical information of interest 
in the industry; that the information contained therein has been of 
definite benefit in the performance of the contractor’s various con- 
tracts; and that the expenses of advertising were incurred in reliance 
upon rulings made from time to time by the resident auditors of the 
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Army Air Forces, with the approval of the contracting officer, that 
such expenditures constitute reimbursable costs under the cost-plus- 
a-fixed-fee contract. In this latter connection, the contractor states 
that it relied upon Cost Interpretation, S. C. I. No. 14, issued by the 
War Department, which bulletin purports to authorize reimburse- 
ment to cost-plus-a-fixed-fee contractors for costs in connection with 
advertising of an institutional character (as contrasted with adver- 
tising of products for sale) placed in technical journals. Also, it is 
contended that reliance was placed upon a decision rendered by the 
Board of Contract Appeals, War Department, wherein it was held 
that, under contracts similar to the one here involved, another con- 
tractor—Higgins Aircraft, Inc——properly was entitled to reimburse- 
ment for the expense of publication of advertisements in aircraft trade 
journals on the ground that such expense was an indirect cost incident 
to and necessary for the contract work. 

While it may be that the instant matter falls within the purview of 
S. C. I. 14, supra, it may be stated at the outset that said cost bulletin 
cannot be accepted as controlling in connection with the determina- 
tion of the validity of the claim since, as was pointed out in office de- 
cision of August 15, 1944, 24 Comp. Gen. 125, the rights and liabilities 
of the parties to cost-plus-a-fixed-fee contracts with the Government, 
and the extent to which reimbursement can be said to be authorized 
thereunder, must be determined primarily on the basis of the terms 
of the particular contract involved. Likewise, and for the same rea- 
son, the referred-to decision of the Board of Contract Appeals, War 
Department, under a contract similar to the one here involved, cannot 
be accepted as constituting a final determination as to the legality of 
reimbursement for expenses incurred for industrial or institutional 
advertising. 

While the desirability of offering financial support to certain trade 
and technical journals in order that information of interest may be 
distributed throughout the aircraft industry is readily apparent, I 
am unable to agree that such an expense is so closely associated with 
the performance of the contract involved as to warrant the conclusion 
that it was incident to or necessary for the performance of the con- 
tract, as required by paragraph (a), section 26.9 of T. D. 5000, supra. 
To the contrary, any compensating benefit which may have accrued 
to the Government as a result thereof would appear to be theoretical 
rather than real. 

However that may be, and conceding arguendo that the rendering 
of financial support to the various trade and technical journals by 
means of advertising was deemed by the contractor as being necessary 
to the satisfactory performance of the contract, it by no means follows 
that the expenses incurred in connection therewith represent reim- 
bursable costs under the contract. The contractor states that the pri- 
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mary purpose of each of the publications involved is to distribute trade 
and technical information of interest to the aircraft and plastics in- 
dustries. However, there may not be overlooked the fact that it is 
the contractor’s responsibility to effectively and intelligently perform 
the contract and to bear the burden of such expenses as necessarily 
may be incurred in order to acquire the knowledge and ability to do 
so. The rule is well established that where a cost-plus-a-fixed-fee 
contractor obtains the technical knowledge or “know-how” necessary 
to fulfill its obligations under its contract, the cost thereof is to be 
borne by it out of its fixed fee, in the absence of special circumstances 
or contractual provisions requiring a conclusion otherwise. See 
B-46142, March 19, 1945, citing Central Construction Corporation v. 
United States, 63 C. Cls. 290, 296. 

For the foregoing reasons, I am unable to find any legal basis for 
holding that the obligation of reimbursing the contractor for expenses 
in connection with industrial or institutional advertising was under- 
taken by the Government under the terms of the instant contract. 

Accordingly, you are advised that payment on the instant voucher, 
returned herewith, is not authorized. 


(B-51099) 
FEDERAL EMPLOYEES PAY ACT OF 1945 


Under section 201 of the Federal Employees Pay Act of 1945, and regulations 
issued pursuant to section 605 thereof, providing for compensation at over- 
time rates for all “hours” of employment in excess of 40 in any administrative 
workweek, it is within the discretion of the head of a department to provide 
by regulation that fractional parts of an hour—such as minimum periods of 
15 minutes or multiples thereof—shall be recorded and paid for at overtime 
rates. 

Under section 301 of the Federal Employees Pay Act of 1945, and regulations 
issued pursuant to section 605 thereof, providing a night pay differential for 
duty between the hours of 6 p. m. and 6 a. m., it is within the discretion of 
the head of a department to provide by regulation that fractional parts of an 
hour—such as minimum periods of 15 minutes or multiples thereof—falling 
between 6 p. m. and 6 a. m. shall be recorded and paid for at the night 
differential rate. 

For purposes of overtime compensation provided for by section 201 of the Federal 
Employees Pay Act of 1945 for work “in excess of forty hours in any adminis- 
trative workweek,” the administrative workweek required by section 604 to 
be established nmmust be regarded as including seven consecutive days, thus 
permitting payment of overtime compensation for work on Saturday and 
Sunday outside of the regularly scheduled 40 hours of duty each week. 

Under the Federal Employees Pay Act of 1945, any officially ordered or approved 
service performed outside of the established basic workweek of 40 hours— 
whether on Saturday afternoon, Sunday, or in excess of 8 hours on any other 
day—during an administrative workweek of seven consecutive calendar days 
must be substituted for any corresponding period of leave without pay during 
the same basic workweek, and must be paid for at straight-time rates—no 
overtime compensation being payable under section 201 of the act until the 
regular pay for the basic 40-hour week shall have been earned. 

Where an employee enters on duty after the beginning of the basic 40-hour work- 
week established pursuant to section 604 of the Federal Employees Pay Act 
of 1945, compensation at overtime rates may not be paid under section 201 
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of said act for time worked on Saturday or in excess of 8 hours on any other 
day during that week which, together with the time worked during the basic 
workweek, does not exceed 40 hours. 

Where, on and after the effective date—July 1, 1945—of the Federal Employees 
Pay Act of 1945, an employee properly is granted advance annual leave during 
his workweek and receives his usual compensation for that week, including 
overtime compensation for work on Saturday in excess of 40 hours per week, 
there is no requirement under the present leave laws and regulations, in the 
event of separation from service prior to liquidation of the leave advance, 
that any adjustment be made for overtime compensation received—refund at 
his basic rate, only, for the unliquidated period of leave being required. 

Employees who work less than full time at rates based upon annual rates pre- 
scribed by the Classification Act and who are subject to section 604 of the 
Federal Employees Pay Act of 1945 should be compensated on an hourly 
rather than a daily basis, in accordance with the formula provided by section 
604 (d) for computing basic compensation by the hour. 

Only that portion of an employee’s official travel time which falls within regular 
working hours—including overtime regularly established—may be considered 
in computing his basic and overtime compensation under the Federal 
Employees Pay Act of 1945. 24 Comp. Gen. 65 and id. 210, distinguished. 

The general rule that ordinarily per diem in lieu of subsistence is payable to an 
employee only for days he is in a pay status will not be applied to deny pay- 
ment of such per diem for travel on Saturday or Sunday for which no com- 
pensation is payable under the Federal Employees Pay Act of 1945. 

Under the Federal Employees Pay Act of 1945, a “when actually employed” 
employee is entitled to basic compensation for official travel time during a 
basic 40-hour workweek, Monday through Friday; to overtime compensation 
for travel time during a regularly scheduled period of overtime service on 
Saturday, provided he was in a pay status for the 40 hours of the basic 
workweek ; and to compensation at his basic rate for travel time on Sunday 
to the extent that it would not cause his aggregate compensation for the 
administrative workweek involved to exceed that which he would have 
received had he been a full time employee. 

Where an employee transfers in the middle of the week from one agency to 
another, he may not be paid overtime compensation for that week under 
section 201 of the Federal Employees Pay Act of 1945, even though he works 
the number of hours per day regularly required by each agency including the 
hours regularly required on the overtime day of the agency to which trans- 
ferred—there being involved workweeks established by different authority, 
and different appropriations; however, there is no objection to payment of 
overtime compensation when an employee is paid from more than one appro- 
priation available to the same agency. 

In the case of employees engaged at prevailing per diem or hourly rates equiva- 
lent to per annum rates of less than $2,980, it is immaterial whether over- 
time compensation under section 201 of the Federal Employees Pay Act of 
1945 be computed at one and one-half times their basic hourly rate, or whether 
the daily or hourly rate be converted to the equivalent per annum rate in 
accordance wth section 604 (d) of said act and the formula prescribed by 
section 201 for computing hourly rates from per annum rates applied, the 
result being the same in either event. 

Should any employees be compensated on a per diem or per hour basis under the 
Classification Act and be paid a per annum equivalent equal to or exceeding 
$2,980, it would be necessary to convert the hourly rate into the equivalent 
annual rate—2,080 times the hourly rate—in order to apply the schedule of 
overtime rates provided on an annual basis by section 201 (b) of the Federal 
Employees Pay Act of 1945. 

Part time or “when actually employed” employees paid on an annual basis in 
permanent positions within the scope of the compensation schedules fixed 
by the Classification Act are entitled to within-grade promotions under sec- 
tion 402 of the Federal Employees Pay Act of 1945 upon completion of 12 
or 18 months of actual service computed on the basis of the time in a pay 
status at straight-time rates full time employees of the same class would be 
required to serve before becoming eligible for such a promotion. 

In, order to be eligible for a within-grade promotion under section 402 of the 
Federal Employees Pay Act of 1945, and regulations pursuant thereto, after 
12 or 18 months’ service, employees must actually be in a pay status at their 
straight-time compensation rate during their basic 40-hour workweek (“over- 


rane. 


> SSG CTE PE GIS 


ET PEE 








Pmt eH 


ae ee RE ANE SON TET A ETE 


DECISIONS OF THE COMPTROLLER GENERAL 123 


time” days not being counted) for at least 230 or 360 days (260 or 390 days 
less 30 days in a non-pay status, including break in service, within any one 
time period of 12 or 18 months) within a period of not less than 12 or 18 
months. 

In computing the 30 days in a non-pay status (including break in service) within 
any one time period of 12 or 18 months which an employee may count toward 
a within-grade promotion under section 402 of the Federal Employees Pay 
Act of 1945, and regulations pursuant thereto, Saturdays and Sundays out- 
side of the basic 40-hour workweek on which no work is performed should 
not be included. 

Part time employees who are required on occasion to work in excess of 40 hours 
within an administrative workweek but not within the 40-hour basic work- 
week established pursuant to section 604 (a) of the Federal Employees Pay 
Act of 1945 should be considered full time employees for that week, and the 
period of work outside the basic workweek should be substituted for a cor- 
responding period within such workweek, the remainder of the time worked 
to be paid for as overtime under section 201. 

Where Sunday, July 1, 1945, was established by an agency as the beginning of 
its administrative workweek and, therefore, the beginning of the first 
bi-weekly pay period in accordance with section 604 (b) of the Federal 
Employees Pay Act of 1945, an employee of that agency who, on Sunday, 
July 15, 1945, completed the 12 or 18 months’ service entitling him to a 
within-grade promotion “at the beginning of the next pay period following 
completion” of such service, as provided by section 402 of said act, is not 
entitled to the within-grade increase until the beginning of the next pay 
period after the one which began July 15, 1945. 

An employee who, by reason of leave without pay during a basic 40-hour work- 
week, does not receive all or any of the overtime compensation he would 
have received had he worked the entire administrative workweek of 44 hours 
loses for that pay period the benefit of the aggregate compensation savings 
provided by section 603 (a) of the Federal Employees Pay Act of 1945. 

An employee merely assigned or detailed temporarily to perform the duties of 
a position other than his own, which he held on June 30, 1945, does not 
lose the benefit of section 603 (a) of the Federal Employees Pay Act of 
1945, guaranteeing for certain employees a minimum rate below which their 
aggregate compensation for any pay period shall not fall so long as they 
continue to occupy the position occupied on June 30, 1945. Compare 25 Comp. 
Gen. 62. 

County committeemen appointed pursuant to section 42 of the Bankhead-Jones 
Farm Tenancy Act and paid $3 per day for not to exceed 5 days per month 
are entitled to an increase in the basic compensation so prescribed by 
statute, as provided by section 602 (b) of the Federal Employees Pay Act 
of 1945—the per annum rate for purposes of the computation to be obtained 
by multiplying $3 by 260 (applying in reverse the formula prescribed by 
section 604 (d)). (Overruled, in part, by 25 Comp. Gen. 464.) 

Where a laborer hired on a per diem busis by the Department of Agriculture 
for road or trail work is assigned in an emergency during his basic 40-hour 
workweek to fire-fighting work at a different compensation rate (not includ- 
ing overtime compensation), as provided by his appointment or contract 
of employment, the service as a fire fighter may be counted to complete the 
basic workweek, and overtime compensation may be paid under section 
201 of the Federal Employees Pay Act of 1945 for service as a laborer in 
uddition to service during the basic workweek. 


Comptroller General Warren to the Secretary of Agriculture, July 28, 1945: 


I have your letter of July 18, 1945, requesting decision upon a num- 
ber of questions arising under the Federal Employees Pay Act of 
1945, approved June 30, 1945, Public Law 106. The questions will 
be stated and answered in the order presented. 

1. See. 201 and Public Law 106 provides that, “Officers and employees to whom 
this title applies shall, in addition to their basic compensation, be compensated 
for all hours of employment, officially ordered or approved, in excess of forty 


hours in any administrative workweek, at overtime rates * * *.” [Italics 
supplied.} The Department assumes that all work, officially ordered or ap 
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proved, in excess of forty hours in any administrative workweek should be com- 
pensated for at overtime rates, and that overtime work should be recorded on the 
basis of time periods of 15 minutes or multiples thereof. In other words, the 
Department believes that even though’ this section states “hours of employ- 
ment” an employee should be compensated for excess overtime employment when 
such work is in multiples of a quarter hour. It is assumed also that the 
same rule should apply with respect to the night pay differential. In other 
words, if a regularly scheduled tour of duty requires employees to work from 
10 a.m. to 6:30 p. m., such employees will be paid the night differential on the 
basic compensation for the half-hour each day. Are these assumptions correct? 


Section 401 (a), Part IV, Chap. I, of the Civil Service Regulations, 
issued pursuant to section 605 of the statute, 59 Stat. 304 (Departmental 
Circular No. 529 dated June 30, 1945), provides: 


(a) Officers or employees to whom these regulations apply shall be paid over- 
time compensation, computed as provided in section 404 of these regulations, 
for all hours of employment officially ordered or approved in excess of forty 
hours in any administrative workweek, including irregular or occasional overtime 
duty. 


The words, “hours of employment”, used in section 201 of the 
statute and the quoted provision of the regulations denote merely a 
basic unit of time for computing a period during which overtime 
service is performed and do not preclude the consideration of frac- 
tional parts of an hour. Therefore, in the absence of any provision 
in the law or regulations to the contrary, it is within your administra- 
tive discretion to provide by regulation that overtime service be 
recorded and paid for in periods of 15 minutes or multiples thereof. 
Also, in the absence of any provision in section 301 of the statute, 
59 Stat. 298 (authorizing a night pay differential), or in the regulations 
of the Civil Service Commission (see Chap. IIT), the same rule may 
be adopted for recording and paying the night differential. How- 
ever, the answer to this question is not to be understood as precluding 
the head of another agency from providing by regulation for the 
recording and paying of overtime compensation and night pay dif- 
ferential in minimum periods longer than 15 minutes. 


2. Sec. 604 (a) of Public Law 106 provides that a basic administrative work- 
week of forty hours shall be established by the head of the Department, and 
requires that the hours of work in such workweek be performed within a period 
of not more than six of any seven consecutive days. The Department has es- 
tablished generally a regular basic workweek consisting of five 8-hour days— 
Monday through Friday and with Saturday as the regular overtime day in the 
administrative workweek. 

Sec. 201 of the Act states that, “Officers and employees to whom this title 
applies shall, in addition to their basic compensation, be compensated for all 
hours of employment, officially ordered or approved, in excess of forty hours 
in any administrative workweek, at overtime rates * * *.” It appears from 
the wording of the two sections mentioned above and Sec. 604 (d) of the Act 
that the forty hours of employment for which basic per annum rates of com- 
pensation shall be regarded as payment, shall be identified with the scheduled 
basic workweek of 5 days a week, 8 hours each day. Such a scheduled work- 
week was prescribed by the President and the Civil Service Commission. It 
seems logical, therefore, that any work officially ordered outside of the ad- 
ministrative workweek, i. e., on Sunday, or Saturday afternoon, or extra hours 
after the eight basic workweek hours each day should be compensated for at 
overtime rates regardless of the status of the employee during the basic work- 
week. If an administrator orders an employee to work all day on a Sunday, 
for which an employee should expect pay at overtime rates, but through some 
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unforeseen circumstance and by no fault of his own, such employee is unable 
to work all the forty hours of his basic workweek, it does not appear equitable 
to prohibit that employee from receiving overtime pay for such work. There- 
fore, may an employee be paid at overtime rates for all work officially ordered 
outside of the administrative workweek? 

The first paragraph of section 201 and section 604 (a) of the 


statute, 59 Stat. 296, 303, provides as follows: 


SEc. 201. Officers and employees to whom this title applies shall, in addition 
to their basic compensation, be compensated for all hours of employment, of- 
ficially ordered or approved, in excess of forty hours in any administrative 
workweek, at overtime rates as follows: 


604 (a). It shall be the duty of the heads of the several departments and 
independent establishments and agencies in the executive branch, including 
Government-owned or controlled corporations, and the District of Columbia 
municipal government, to establish as of the effective date of this Act, for all 
full-time officers and employees in their respective organizations, in the depart- 
mental and the field services, a basic administrative workweek of forty hours, 
and to require that the hours of work in such workweek be performed within 
a period of not more than six of any seven consecutive days. [Italics supplied.] 


Section 301 (b) (1), and Section 402, Chap. I, of the regulations 
of the Civil Service Commission, contain the following provisions: 


(b) (1) A regularly scheduled administrative workweek which shall consist 
of the forty-hour basic workweek established in accordance with section 301 (a) 
of these regulations, plus such period of overtime work as will be regularly 
required of each group of employees. * * * 


Section 402 (a). * * * If in an administrative workweek, the officer or 
employee does not actually work during any overtime period in excess of the 
forty hours prescribed as the basic workweek, no overtime compensation shall 
be paid. 

Thus, if the definition in the regulations of the term, “administra- 
tive workweek”, as used in section 201 (see, also, section 604 (b), 
59 Stat. 303) of the statute, be correct for all overtime pay computa- 
tion purposes, no provision would be made for payment of compensa- 
tion at any rate for work on Saturday afternoon and Sunday or in 
excess of eight hours on any other day within the same calendar 
week as the administrative workweek but outside of the administra- 
tive workweek as thus defined. However, it seems clear that the Con- 
gress intended to provide for payment of compensation at the over- 
time rates prescribed by section 201 of the statute for all officially 
ordered or approved overtime work performed in excess of forty 
hours within the seven consecutive days of any workweek. Hence, 
for purposes of overtime compensation the administrative workweek 
must be regarded as including each of the seven consecutive days on 
which work may be officially ordered or approved, the only condition 
prescribed by the statute being that the basic administrative work- 
week of forty hours shall be performed within a period of not more 
than six of the seven consecutive days. Therefore, this office cannot 
accept as literally correct for all purposes, the definition of the term, 
“administrative workweek”, as set forth in the regulations, supra; 
and this question 2 wil] be answered upon the basis that the words, 
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“in excess of forty hours in any administrative workweek”, appearing 
in section 201 of the statute, mean in excess of forty hours in any 
seven consecutive calendar days, including Sunday and Saturday. 

In a decision of September 16, 1941, 21 Comp. Gen. 217, with 
regard to employees subject to the 40-hour week statute of March 28, 
1934, 48 Stat. 522, it was held (quoting from the second and third 
paragraphs of the syllabus) : 


If a 40-hour-week employee does not work or is not otherwise in a pay status 
during leave or on a holiday for all of the 40 hours of his regular tour of duty, 
compensation for any work performed, on a holiday or any other day, outside 
of his regular tour of duty to make up for the time lost is not payable at the 
overtime rate but only at the regular rate. 

Time worked by a 40-hour-week employee on any day during other than the 
regular hours of his weekly tour of duty is compensable at the overtime rate 
unless the work was performed to make up time previously lost during the 
regular hours of his weekly tour of duty. 


No reason is perceived why the same rules should not be applicable 
to the overtime provisions of the Federal Employees Pay Act of 
1945. See answer to question (4) (c) relating to group (A) in de- 
cision of July 26, 1945, B-51076, 25 Comp. Gen. 102, to the Architect 
of the Capitol. Therefore, any officially ordered or approved service 
performed at any time outside of the established basic workweek of 
forty hours—whether on Saturday afternoon, or Sunday or in excess 
of eight hours on any other day—during an administrative workweek 
of seven consecutive calendar days, must be substituted for any cor- 
responding period of leave without pay during the same basic work- 
week and paid for as straight time—no overtime compensation being 
payable except for service performed after the regular pay for the 
basic forty hours during the week shall have been earned. 


8. If question 2 should be answered in the negative, it may be assumed that 
hours worked outside of the established workweek may not be paid at overtime 
rates if the employee is not in a pay status (i. e., he is on leave without pay or 
enters on duty after the beginning of the workweek) for the entire basic work- 
week of forty hours, or does not actually work in excess of forty hours in the 
administrative workweek. Therefore, shall work ofticially ordered outside of the 
established busic workweek, under such situations, be paid for at basic rates? 
Sec. 202 (a) of the Act provides, “for the granting of compensatory time off 
from duty, in lieu of overtime compensation, for irregular or occasional duty in 
excess of forty-eight hours in any regularly scheduled administrative work- 
week * * *.” [Italics supplied.! If such overtime work as described above 
may be paid for only at straight-time rates, may compensatory time off from duty 
be granted for such overtime work, since it would not be in licu of overtime 
compensation? Moreover, if an employee is on lenve without pay during ‘his 
basic workweek so that the four hours overtime work on Saturday or other 
overtime day may be compensated for only at straight-time rates, may com- 
pensatory time off be granted for such overtime work since it is regular overtime 
work and not irregular or oceasion:! overtime work? To illustrate: An em- 
ployee is on leave without pay on Monday, he works the full number of required 
hours in the remainder of the basic workweek, and works four hours on Saturday, 
the regular overtime day. Since he was not in pay status for the entire basic 
workweek, it is assumed he will be paid only at straight-time rates for the four 
hours on Saturday. However, it would also appear that he should be charged 
only 4 hours L. W. O. P. instead of 8 hours L. W. O. P. and credited with 4 hours 
overtime at basic rates. 
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The assumption stated in the first sentence is correct. The answer 
to question 2, supra, answers in the aflirmative the subquestion stated 
in the second sentence. The subquestion in the fourth sentence is 
answered in the negative for the reason that such time already would 
have been used to “fill in” the basic workweek. An employee absent 
without pay on Monday for the eight hours of his basic workweek who 
works the remainder of the basic workweek and four hours on Satur- 
day would be entitled to receive compensation for that week for 36 
hours at his basic rate. 

4, The Act itself does not restrict the time when compensatory time off may 
be taken but only states that it shall be in lieu of overtime compensation. The 
regulations of the Civil Service Commission in Departmental Circular No. 529 
do not specify that such compensatory time off from duty may not be taken on 
Saturday or the overtime day. Therefore, since compensatory time off from 
duty is for time for which an employee would ordinarily receive pay at overtime 
rates, it would appear logical that compensatory time off from duty could be 
granted on Saturday or the regular overtime day and the employee not forfeit 
his overtime pay for Saturday even though he did not work on such day. Is 
this assumption correct? 

This question is answered in the affirmative, provided, of course, the 
conditions prescribed by the law with respect to the granting of com- 
pensatory time are met. See answer to question 3 with relation to 
group (A) employees, decision of July 26, 1945, B-51076, supra, 
to the Architect of the Capitol. 

5. In your Decision B-36875, dated October 5, 1943, it is stated that, “If an 
administrative office, through its own fault or neglect or for its own convenience, 
fails to grant the compensatory time by the end of the 90-day period, regardless 
of whether the employee has requested it, the employee becomes entitled to 
payment of overtime compensation for such excess overtime.” It is assumed 
that the same principle will apply under the Pay Act of 1945 as under the 
Overtime Act of 1943. That is, if an employee elects to have compensatory time 
off for excess ordered overtime work and the employee through no fault or 
voluntary action on his part is unable to take advantage of the compensatory 
time off from duty, he will be entitled to payment for such excess overtime at 


overtime rates, provided he worked or was in pay status for the week concerned. 
Is this assumption correct? 


Section 202 (a) of the new statute, 59 Stat. 297, vests authority in the 
Secretary of Agriculture to provide by regulation the conditions under 
which compensatory time off from duty, in lieu of overtime compensa- 
tion, for overtime work occasionally or irregularly performed in excess 
of 48 hours per week will be granted. The regulations of the Civil 
Service Commission providing for a 90-day period within which com- 
pensatory time off from duty couid have been granted under the terms 
of the War Overtime Pay Act of 1943, 57 Stat. 76, are, of course, no 
longer in effect, but it would be proper for you to provide by regula- 
tion a period within which compensatory time off from duty author- 
ized by the new statute shall be taken. In that connection, there is 
suggested for your consideration that such period be fixed to conform 
with multiples of bi-weekly pay periods, rather than calendar month 
periods. Subject to the above conditions, this question is answered 
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in the affirmative. See answer to question 2 under the heading “Sec- 
tion 202 (a),” decision of July 18, 1945, B-50927, 25 Comp. Gen. 62, 
to the Federal Works Administrator, wherein the decision of this 
office cited by you in this question 5 is given consideration. 


6. If an employee to whom leave has been advanced resigns before such leave 
has been earned, shall the set-off against the employee's final salary payment be 
for the leave without pay plus the overtime compensation paid for the week in 
which such leave without pay occurred? It would seem more equitable if the 
deduction would be for the excess of the overtime pay over straight-time for the 
number of hours worked as overtime during such week plus the payment for the 
hours of leave without pay. To illustrate: An employee is advanced leave for 
Monday. He works Tuesday through’ Friday full-time and four hours on Satur- 
day. Since he was on annual leave Monday, his time on Saturday is overtime at 
one and one-half rate (assuming his salary is less than $2,980). Then, if the 
employee resigns after having earned only one-half day’s leave, his leave charge 
for Monday should be changed to four hours annual leave, and four hours leave 
without pay. The result would be that his four hours on Saturday would bring 
the total hours to 40 hours and he would be due no overtime pay for the Satur- 
day hours. Having received pay for six hours on Saturday (1% rate) he should 
refund two hours regular pay for that day (the additional allowance originally 
made because of considering time worked on Saturday as overtime), plus four 
hours regular pay for the four hours leave without pay on Monday. Is this 
method correct? If not, what method would be correct? 


It is assumed that this question relates to leave advances on or after 
July 1, 1945. If the advance of leave of absence is authorized under 
the terms of the leave laws and regulations when such advance is 
made, and overtime compensation is paid for the week in which such 
leave has been advanced, payment of the overtime compensation for 
that week is proper and legal and there would be no requirement for 
the employee to refund the overtime compensation, as suggested in 
this question, because the employee later did not earn the leave ad- 
vanced. In other words, so far as the present leave law and regula- 
tions are concerned, overtime compensation does not enter into the 
computation of the amount to be refunded for overdrawn annual or 
sick leave. Therefore, under section 4.6 of the current leave regula- 
tions—nothing appearing in the regulations under the Federal Em- 
ployees Pay Act of 1945 to the contrary—the employee whose example 
is here presented would be required to refund one-half day’s compen- 
sation at his basic rate. 

7. The Department employs some W. A. E. employees in positions subject to 
the Classification Act of 1923, as amended. These employees work irregularly 
and only when their services are required. Their daily rate of pay is derived 
from classified annual rates. If such employees work more than 8 hours in any 
one day, may they be paid at an hourly rate of basic annual compensatjon 
rather than at a daily rate? For example, a W. A. E. employee in a CAF-2 posi- 
tion, whose rate of pay is derived from the annual rate of $1704 works 10 hours 
a day, Monday through Wednesday during a week, a total of 30 hours. Shall 
he be paid $6.55 a day at a total of $19.65 or shall he be paid $0.819 an hour for 


30 hours, at a total of $24.57? Since the Act provides a method of computing 


an hourly rate of pay in Section 604 (d), it would seem that the latter compu- 
tation is more nearly correct. 


Under section 604 (a) of the statute, establishing a 40-hour basic 


workweek, and section 604 (d) thereof, 59 Stat. 304, providing the for- 
mula for computing basic compensation by the hour, the compensation 
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of all personnel subject to said sections of the statute who work less 
than full time should be computed and paid upon an hourly basis 
rather than upon a daily basis. The provisions of the act of June 30, 
1906, 84 Stat. 763, which required the division of the annual salary of 
employees subject to the Classification Act by 360 to determine the 
daily rate, no longer is operative as to employees whose compensation 
is computed in accordance with section 604 (d) of the new statute. 
See section 604 (c) of the statute, 59 Stat. 303. Therefore, in the 
example given, the employee would be entitled to $0.819 per hour for 
30 hours, or $24.57. 

8. In your Decision B-31258, dated January 9, 1943 [22 Comp. Gen. 636], it 
is stated with respect to 40 hour week employees in the War Department that, 
“It is not to be understood that an employee who is sent on an extended trip, in 
travel status and with expenses paid for several days, weeks, or longer, is to be 
regarded as continuously in ‘employment’ for overtime purposes merely because 
he is in a travel status or is proceeding enroute, since, in fact, during a greater 
or lesser portion of such period he is relieved of any duties and is free to seek 
rest, recreation, or other personal pursuits. On the other hand, when a regular 
workweek, including some overtime, has been established for an employee (such 
as six days of eight hours each), and on occasion, his directed travel requires him 
to be away from his headquarters during any part of such established workweek, 
his compliance with the travel order does not relegate him to a status of non- 
employment, either for the hour of overtime or for the hours of ‘straight’ time. 
In other words, official travel (or incidental waiting time) during regular work- 
ing hours is ‘employment’ within the meaning of the 1940 statute, while, outside 
of such hours, generally, it is not.” It would appear that the principles involved 
in this decision may be applied to employees under the Pay Act of 1945. In other 
words, if employees covered by the Pay Act of 1945 are in travel status during 
Saturday and Sunday, they would be entitled to the four hours overtime pay on 
Saturday only. No overtime pay or straight time pay should be granted for any 
other hours during Saturday or Sunday by mere reason that the employee is in 
travel status, unless work is actually ordered or performed. An employee, how- 


ever, since he is in a travel status during such days would be entitled to per 
diem in lieu of subsistence. Are these assumptions correct? 


This question is answered in the affirmative. In addition to the 
decision cited by you, see, also, 24 Comp. Gen. 456. In coming to 
such conclusion there has not been overlooked the rule stated in 
decision of August 3, 1944, 24 Comp. Gen. 65, and decision of Septem- 
ber 9, 1944, 24 Comp. Gen. 210, authorizing the payment of straight 
time for travel on Sunday not to exceed the number of hours of labor 
required on the days of the basic workweek to per diem or per hour 
employees in the trades and occupations subject to the 40-hour week 
statute of March 28, 1934, 48 Stat. 522. But the compensation of the 
employees considered in those decisions, was fixed pursuant to statute 
upon a per diem or per hour basis, rather than upon an annual basis, 
and, accordingly, the payment of straight time for Sunday travel 
would not involve the exceeding of any annual salary rate as would 
be the situation if travel time on Sunday or Saturday afternoon were 
authorized to be paid for per annum employees under the Federal 
Employees Pay Act of 1945. While it is true that the new statute 
provides a formula for breaking down the annual salary rate into an 
hourly basis, nevertheless, there remains the limitation upon the 


annual basic salary. It is not believed that the Congress intended 
702905"—46—vol. 2511 
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the new pay statute to be so administered as to cause the statutory 
limitation upon the annual basic salary rate, plus regular overtime 
compensation during any week, to be exceeded by authorizing payment 
of any additional compensation solely because of official travel out- 
side of the basic workweek plus the period of regularly ordered over- 
time—in this case 44 hours per week. Having in mind that the pur- 
pose of the laws and regulations controlling the payment of per diem 
in lieu of subsistence while in a travel status away from headquarters 
is to reimburse the employee for the additional expense incurred by 
reason of such absence, the general rule heretofore stated in decisions 
that ordinarily per diem in lieu of subsistence is payable only for days 
the employee is in a pay status will not be applied to deny payment of 
per diem in lieu of subsistence for Saturday or Sunday travel on 
which the employee is not entitled to receive any compensation. 


9. Is a W. A. E. employee entitled to base pay for a day during the basic work- 
week, when he is in a travel status but no work is actually performed since he is 
traveling to a temporary duty point or to headquarters? Likewise, is a W. A. E. 
employee entitled to overtime pay for four hours on Saturday when such day is 
spent in traveling assuming that for Monday through Friday of such week, he 
was in pay status for forty hours? Isa W. A. EB. employee entitled to salary, and 
on what basis, for Sunday while in a travel status without performing work? 


The first two subquestions are answered in the affirmative. Refer- 
ring to the last subquestion, a W. A. E. employee may be paid compen- 
sation at basic rate for Sunday travel which would not cause his aggre- 
gate compensation for the administrative workweek in which the 
Sunday occurs (see answer to question 2) to exceed the amount he 
would have received for that week pursuant to the rule stated in 
answering question 8 had he been a full-time employee. In other 
words, a W. A. E. employee, working full time during any week, is 
entitled to the same aggregate compensation—basic plus overtime—as 
a full-time employee would receive. 

10. If an employee transfers in the middle of the week from one agency to 
another and such employee works the required number of hours for Monday 
through Wednesday in the administrative workweek for the first agency, and 
the required number of hours for Thursday through Saturday in the administra- 
tive workweek for the second agency, he will not have worked forty hours for 
either agency, but will have worked over forty hours for the entire week. Is 


such an employee entitled to overtime compensation, and if so, which agency 
should pay it? 


The authority to establish the basic workweek and administrative 
workweek is vested by section 604 (a) of the statute in the heads of 
the several departments, establishments, and agencies of the Govern- 
ment “for all full-time officers and employees in their respective or- 
ganizations.” Hence, the action taken by the head of one department 
or agency has no application to the officers and employees of any other 
department or agency. The periods of both the basic workweek and 
the administrative workweek in the several organizations of the Gov- 
ernment may vary. Evidently, the words “in excess of forty hours in 
any administrative workweek” as used in section 201 of the statute, 
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authorizing payment of overtime compensation, relates only to work 
performed in excess of forty hours in one department or agency of the 
Government. Furthermore, appropriations for payment of basic and 
overtime compensation are provided separately for different depart- 
ments and agencies of the Government, and no department or. agency 
may be required to pay overtime compensation for work performed 
in excess of 40 hours in any week, all or a portion of which is performed 
in another department or agency. While this office would interpose 
no objection to the payment of overtime-compensation when an em- 
ployee is paid under more than one appropriation made available to 
the same department or agency of the Government, there does not 
appear to be any proper basis for making adjustments in that respect 
between different departments or agencies of the Government. ‘There- 
fore, this question is answered in the negative. 

11. The Department employs personnel, other than wage board employees, at 
prevailing per diem or hourly rates in unclassified positions within the continental 
United States. The Pay Act of 1945 provides that all civilian officers and em- 
ployees in or under the executive branch of the Government shall be paid over- 
time for employment in excess of forty hours in any administrative workweek, 
and the Act further provides rates at which per annum employees may he paid 
overtime compensation. However, no method of computing overtime compensa- 
tion is provided for these per diem or per hour employees when they work 
in excess of forty hours during a workweek. Shall these employees be paid 
overtime compensation computed at one and one-half times their basic hourly 
rate or shall their fixed daily or hourly basic rates of compensation be converted 
to equivalent annual rates in accordance with Sec. 604 (d) of the Act in order 
to arrive at an annual rate to be used in computing overtime? To illustrate: 
A laborer is employed at the prevailing rate of $4.00 per day for an Shour day. 
In accordance with Sec. 604 (d) his equivalent annual rate would be $1040. 
From this annual rate, an hourly overtime rate can be computed in accordance 
with Sec. 201 of the Act. If neither of these methods are correct, how shall 
overtime compensation be computed for these employees who work the full 
administrative workweek? 

This question is similar to one considered and answered in the deci- 
sion of July 10, 1945, B-50789, 25 Comp. Gen. 35, to the Commissioner, 
United States Section, International Boundary Commission, United 
States and Mexico. Pursuant to the rule stated in that decision, it is 
immaterial which of the two methods for computing overtime com- 
pensation under section 201 (a) of the statute, 59 Stat. 296, of these 
employees is adopted, tlie result being the same so far as concerns any 
employee whose equivalent annual salary is less than $2,980. There- 
fore, in the example given in your letter, the weekly compensation 
upon the basis of 44 hours (4 hours overtime) would be (40 times 
$0.50) $20 basic compensation, plus (114 times 4 times $0.50) $3, total 
compensation $23. Of course, as to per diem or per hour employees 
under the Classification Act (if there be any) whose per annum 
equivalent would equal or exceed $2,980 per annum, it would become 
necessary to convert the per hour rate into the equivalent annual 
salary—2,080 times the hourly rate—in order to apply the schedule of 
overtime rates provided on an annual basis by section 201 (b) of the 
statute, 59 Stat. 297. 
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12. Heretofore, in order to become eligible for periodic within-grade salary 
advancements, part-time and W. A. E. employees have been required to render 
18 or 30 months of actual service, computed on the basis of the time per month 
that full-time employees would be required to work. Under section 604 of the 
Pay Act the Department will pay full time per annum employees for employ- 
ment during 52 basic workweeks of 40 hours each, plus four hours overtime each 
week. These employees will receive within-grade salary advancements under 
Sec. 402 of the Act at the beginning of the pay period following 12 or 18 months 
of service, as the case may be, or a total of 286 or 429 days of actual work. Does 
this mean that part time and W. A. E. employees are entitled to periodic within- 
grade salary advancements on the basis of 286 or 429 days of actual work, 
also? 


In decision of December 15, 1941, 21 Comp. Gen. 569, it was stated, 
at page 574, as follows: 





* * * Employees paid on an annual basis occupying permanent posi- 
tions within the scope of the compensation schedules fixed by the Classification 
Act who are employed on a part-time or when-actually-employed basis are en- 
titled to the benefits of the act of August 1, 1941. Decision of October 27, 1941, 
B-20925, 21 Comp. Gen. 369. Accordingly, in such cases the prescribed period 
of 18 or 30 months should be computed on the basis of the actual time served 
rather than the calendar month. An employee working part time or on the 
basis of when actually employed must render 18 to 30 months (as the case 
may be) of actual service computed on the basis of full time per month the same 
class of employees must serve without having received an equivalent increase 
in compensation to become eligible for a within-grade salary advancement. 


That rule remains for application, generally, under the new statute 
subject to the conditions hereinafter stated. 

Section 402 of the new pay statute, 59 Stat. 299, provides, so far as 
here material, as follows: 

Sec. 402. Subsection (b) of section 7 of the Classification Act of 19238, as 
amended, is amended to read as follows: 

“(b) All employees compensated on a per annum basis, and occupying per- 
manent positions within the scope of the compensation schedules fixed by this Act, 
who have not attained the maximum rate of compensation for the grade in which 
their positions are respectively allocated, shall be advanced in compensation suc- 
cessively to the next higher rate within the grade at the beginning of the next pay 
period following the completion of (1) each twelve months of service if such 
employees are in grades in which the compensation increments are less than $200, 
or (2) each eighteen months of service if such employees are in grades in which 


the compensation increments are $200 or more, subject to the following 
conditions :” 


Within-grade salary advancements relate exclusively to increase in 
basic compensation which is earned during the basic workweek of 
40 hours—in this case on five days per week. Overtime service is not 
required to earn a within-grade salary advancement. Hence, the 
assumption is not correct that a full-time employee actually must work 
286 or 429 days (including one-half day of overtime service on each 
Saturday, the overtime day) within a period of 1% or 18 calendar 
months to become eligible for the periodic increase in compensation. 
Full-time employees must be on*the rolls 12 or 18 calendar months 
(including a break in service not to exceed 30 days in any such period) 
since their last “equivalent increase in compensation”, and actually 
must have been in a pay status during their basic workweek in such 
periods not less than 230 days or 360 days (that is, 260 days or 390 
days, less 30 days in a non-pay status within any one time period 
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including break in service) that may be counted pursuant to the follow- 
ing provisions of Section 301, Part III, Chap. II, of the Civil Service 
Regulations (Departmental Circular No. 529 dated June 30, 1945) : 


In computing the periods of service required for within-grade salary advance- 
ments there shall be credited to such service: 
* * * « * * * 


(c) Time elapsing in a non-pay status (including break in service) not exceed- 
ing thirty days within any one time period of twelve or eighteen months, as the 
case may be. 

(d) Service rendered prior to absence on furlough or leave without pay where 
such absence is in excess of thirty days but not exceeding one year. 


Therefore, an employee working either full time or less than full 
time in a permanent position subject to the Classification Act, actually 
must be in a pay status at straight time rate for at least 230 days or 
360 days, as the case may be, during a period of not less than 12 or 18 
calendar months to become eligible, so far as length of service is con- 
cerned, for a within-grade salary advancement, provided that no 
period in a non-pay status equals or exceeds one year. Sundays and 
Saturdays on which no work is performed outside of the basic work- 
week should not be included in computing the 30 days in a non-pay 
status that may be counted under the quoted regulations as service 
within any one time period for a within-grade salary advancement. 


13. Sec. 604 (a) states that, “It shall be the duty of the heads of the several 
departments and independent establishments and agencies in the executive branch, 
including Government-owned or controlled corporations * * * to establish 
as of the effective date of the Act, for all full time officers and employees in their 
respective organizations, in the departmental and the field services, a basic 
administrative workweek of forty hours, and to require that the hours of work 
in such workweek be performed within a period of not more than six of any seven 
consecutive days.” If the Department requires a part time employee on some 
occasions to work in excess of 40 hours within an administrative workweek but 
not within the basic workweek, are they to be considered as full time employees 
for that week and be paid at basic rates of compensation for their first forty hours 
in accordance with Sec. 604 (d) of the Act and at overtime rates in accordance 
with Sec. 201 of the Act for the hours worked in excess of 40 hours? 


This question is answered in the affirmative. The period of work 
performed outside the basic workweek should be substituted for a 
corresponding period within the basic workweek not to exceed 40 
hours, and the remainder of the time worked should be paid for as 
overtime. See answer to question 2. Cf. decision of July 23, 1945, 
B-50979, 25 Comp. Gen. 86, to the Secretary of the Navy. 


14. Sec. 402 of the Pay Act of 1945 states that within-grade promotions shall 
be effective at the beginning of the next pay period following the completion of 
(1) each 12 months of service if employees are in grades in which the compen- 
sation increments are less than $200, or (2) each 18 months of service if such 
employees are in grades in which the compensation increments are $200 or 
more, subject to certain conditions. Sec. 604 (b) of the Act provides that each 
pay period shall cover two administrative workweeks. If an employee of the 
Department whose administrative workweek begins on Monday and ends on 
Saturday at 1:00 p. m. has completed his within-grade service of 12 months on 
Sunday, July 15, 1945, shall his within-grade advancement be effective on July 
16, 1945, at the beginning of the administrative workweek, or shall it not be in 
effect until July 29, 1945, the beginning of the next pay period? The Depart- 
ment has administratively determined that pay for work on a Sunday will be 
included in the pay computations for the administrative workweek immediately 
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following, in other words, that a week for pay purposes will be from Sunday 
through Saturday. 


Subsection (b) of section 7 of the Classification Act, as amended 
by section 402 of the new pay statute, specifically provides that 
within-grade salary advancements shall take effect “at the beginning 
of the next pay period following completion of” the required service 


of 12 or 18 months. Those words are explained in the Conference 
Report, No. 784, as follows: 


* * * In view of the requirement in section 604 (b) that pay periods cover 
two administrative workweeks, the General Accounting Office believes that 
subsection (b) of section 7 of the Classification Act would be more easily ad- 
ministered if the advancements were made effective at the beginning of the 
next pay period (rather than the beginning of the next month) following the 
completion of the service period. Accordingly, the words “pay period” have 
been inserted in the conference substitute in lieu of the word “month.” 


Also, section 604 (b) of the statute, establishing the bi-weekly pay 
period plan, provides that “each pay period * * * shall cover 
two administrative workweeks,” which means—since work may be 
required on Sundays—14 consecutive calendar days so far as the 
computation of pay—both basic and overtime—is concerned. See 
answer to question 2. Therefore, since Sundays do not stand alone 
for pay purposes, they must be regarded as included within some 
pay period. It is understood from the last sentence of this question 
that Sunday, July 1, 1945, was the beginning of your administrative 
workweek and, therfore, the beginning of the first pay period. That 
pay period ended with Saturday, July 14, and Sunday, July 15, was 
the beginning of the next pay period. Hence, an employee who com- 
pleted the required period of service on Sunday, July 15, 1945, would 
not be entitled to the automatic within-grade salary increase until 


the beginning of the next pay period after July 15, 1945, which would 
be Sunday, July 29, 1945. 


15. Sec. 603 (a) states that, “The aggregate per annum rate of compensation 
with respect to any pay period in the case of any full time employee in the 
service on July 1, 1945, (1) who was a full time employee on June 30, 1945, 
(2) whose per annum basic rate of compensation on June 30, 1945, did not 
exceed a rate of $1,800 per annum and (3) whose compensation is fixed in ac- 
cordance with the provisions of the Classification Act of 1923, as amended, 
* * * shall not, under the rates of compensation established by this Act so 
long as he continues to occupy the position he occupied on June 30, 1945, be 
less than his per annum basic rate of compensation on such date, plus the rate 
of $300 per annum or 25 per centum of such per annum basic rate of compensa- 
tion, whichever is the smaller amount.” It appears that if such an employee 
works all the regular required overtime under a 44-hour administrative work- 
week, his aggregate per annum pay would exceed the minimum guarantee pro- 
vided in this section. However, the section states that “the aggregate per an- 
num rate of compensation with respect to any pay period * * * shall not 
be less than his per annum basic rate of compensation on such date plus the rate 
of $300 per annum or 25 per centum of such per annum basic rate ef compensa- 
tion, whichever is the smaller amount.” If a full time classified employee who 
is in the position he occupied June 30, 1945, and who at such date had a basic 
rate of compensation of less than $1,800 does not receive all or any of his over- 
time compensation by reason of L. W. O. P. during the basic workweek or absence 
from work on Saturday, the overtime day, shall he be paid an amount to bring 
him up to the minimum compensation for each pay period or shall he be paid 
for the time worked at a rate for the pay period to insure the employee the 
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minimum guaranteed in this provision of the Pay Act? If an employee who 
would be subject to this provision is assigned in the same agency to a position 
identical in basic annua! rate with the position or job he was in on June 30, 1945, 
will such employee lose his right to the provisions of this section’ 


There are for consideration in answering this question the answers 
made to questions 1, 2, and 3, in decision of July 18, 1945, B-50927, 
25 Comp. Gen. 62, to the Federal Works Administrator, under the 
heading, “Section 603 (a)”. Pursuant to the rules stated in that de- 
cision, both alternate questions in the subquestion in the penultimate 
sentence are answered in the negative, and the subquestion in the con- 
cluding sentence is answered in the affirmative, provided (in respect 
of the last question) there was an actual administrative processing 
action to transfer the employee from one position to another, having 
different duties and responsibilities, even though within the same 
salary grade. Of course, an employee merely assigned or detailed 
temporarily to perform the duties of a position other than his own 
would not lose the benefit of the guarantee. 


16. Sec. 602 (b) of the Act [59 Stat. 302] states that, “Basic rates of compensa- 
tion specifically prescribed by statute of Congress for positions in the executive 
branch * * * which are not increased by any other provision of this Act 
are hereby increased in the same amount that corresponding rates would be 
increased under the provisions of Sec. 405 of this Act; and each such augmented 
rate shall be considered to be the regular basic rate of compensation.” Public 
Law 210, 75th Congress, entitled “Bankhead-Jones Farm Tenant Act” in Title 
IV, Sec. 42 (b) [act of July 22, 1937, 50 Stat. 529] provides that committeemen 
shall be paid $3 per day when engaged for duty except that they shall not work 
more than five days in each month. Do such employees come within the pur- 
view of the above section of the Federal Employees Pay Act? If this question is 
answered in the affirmative, shall the daily rate of $3 be converted to an annual 
rate to compute the basic increase? This would appear to be proper since Sec. 
405 provides for the percentage of increase to be applied on per annum rates 
of compensation. Should it be necessary to convert this $3 rate to a per annum 
rate, will the multiplier be 360, 313, or 260? ‘The first multiplier would yield 
a per annum rate of $1,080 which when increased by 20 percent equals $1,296 or a 
daily rate of $4.98. The second multiplier would yield a per annum rate of 
$939 which when increased by 20 percent equals $1,126.80 or a daily rate of 
$4.328. The third would yield a per annum rate of $780 which when increased 
by 20 percent equals $936 or a daily rate of $3.60. 


The first subquestion in the third sentence is answered in the af- 
firmative. Applying the formula prescribed in section 604 (d) of the 
statute in reverse, the third (last) formula suggested in this question 
is correct, which results, also, in 20 percent of $3 per diem. See the 
decision of July 10, 1945, B-50789, swpra, to the Commissioner, United 


States Section, International Boundary Commission, United States 
and Mexico. 


17. Is the basic week or the overtime pay for a regular position affected by 
assignment to other work? For example, a laborer assigned to road or trail work 
may be hired at $6.00 a day with the understanding that if a fire breaks out, 
he will be assigned to fire-fighting during which time he will be paid at the 
current fire rate applicable to the position filled. Firefighters are paid at rates 
established by wage boards but such rates do not provide for overtime com- 
pensation inasmuch as firefighters are not considered members of the “trades 
and occupations” referred to in the Act of March 28, 1934. Will this employee 
be entitled to overtime as a laborer if he works eight hours a day Monday 
through Thursday and four hours on Saturday as a laborer, and 15 hours on 
Friday as a firefighter at the firerate? In the laborer position for which em- 
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ployed, he will have worked only 36 hours, but a total of 51 hours on the two 
jobs. 


If, as is understood, the appointment or contract of employment 
provided for assignment of this employee to fire fighting when the 
need arises and for payment therefor at a different rate, he would be 
entitled to count the service as fire fighter for eight hours on Friday 
to complete his basic workweek of 40 hours. Hence, he would be 
entitled to compensation at straight time for 32 hours (Monday 
through Thursday) as laborer, plus four hours overtime compensation 


for Saturday as laborer, plus 15 hours straight time as fire fighter for 
Friday. 


(B-40264) 
SUBSISTENCE—PER DIEMS—DESIGNATION OF HEADQUARTERS 


It is proper to designate as an employee’s headquarters or post of duty, for pur- 
poses of payment of traveling expenses and per diem in lieu of subsistence 
when absent therefrom on official business, the place where the greater por- 
tion of his duties are performed and where, normally, his residence would 
be established, even-though such place be at a location other than that of 


the divisional headquarters of his activity established for administrative 
or functional purposes. 


Comptroller General Warren to the Secretary of Agriculture, July 30, 1945: 

I have your letter of July 18, 1945, in which reference is made to a 
decision of March 18, 1944, involving the travel accounts of a rural 
supervisor of the Farm Security Administration, Mrs. Jean D. Morri- 
son, in connection with which further consideration is requested in the 
light of additional facts now set forth. 

The decision referred to involved the legality of the designation of 
Jacksonville, North Carolina, as the official headquarters of Mrs. 
Morrison for per diem purposes, and it was therein concluded, upon 
the facts then stated, that dual headquarters had been established 
at Jacksonville and at a nearby county seat, Beaufort, North Carolina, 
in view of which per diem properly could not be authorized for time 
spent at either place. In your present letter it is indicated that the 
same principle is involved in a considerable number of like cases, 
and the following background is stated therein as the basis for recon- 
sideration of the conclusion reached : 

Administrative funds for the Farm Security Administration having been re- 
duced beginning July 1, 1943, it was necessary to eliminate a large number of its 
county offices. Prior to September, 1943, a county office of the Farm Security 
Administration was maintained at Beaufort, Carteret County, North Carolina. 
There was also maintained a county office at Jacksonville, Onslow County, North 
Carolina. The office at Beaufort was selected for elimination and its files, 
records, and equipment were transferred to the office at Jacksonville. The clerical 
staff at Beaufort was abolished and provision made for all clerical work 
henceforth to be done at Jacksonville. The Farm Security Administration field 
work at Carteret County was placed under the administrative jurisdiction of the 
rural supervisor at Jacksonville. These counties are adjacent, Carteret County 
being to the east of Onslow County. In order that the rural supervisor in charge 
of the entire territory might have Mrs. Morrison so located that he could properly 


direct and instruct her, and so that she could be provided with the necessary 
clerical assistance, which was thereupon available only at Jacksonville, Mrs. 
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Morrison was transferred from Beaufort to Jacksonville. Her annual Letter of 
Authorization to travel on official business was amended on August 27, 1943, to 
show Jacksonville as her official headquarters. 

The vouchers show that a part of Mrs. Morrison’s time was spent in the Jack- 
sonville office, which was for the purposes stated, but the greater part of her time 
was spent in Carteret County, she having been ordered by the rural supervisor 
at Jacksonville to continue to render the customary Farm Security Administra- 
tion service to the borrowers in Carteret County with whom it had been her duty 
to deal. At various times these borrowers transacted official business with Mrs. 
Morrison in Beaufort, a point to which they had become accustomed to come to 
make repayments on their loans and for related purposes. While there, she 
issued them receipts for the money received and gave advice and assistance to 
borrowers in line with her usual practice. It would have been both difficult 
‘and inadvisable for the Farm Security Administration to have attempted to 

change that point of contact with these borrowers notwithstanding the unavoid- 

able elimination of office facilities at that point. The work performed at Beau- 
fort from that time forward by Mrs. Morrison was no different than it would 
have been had she been a new appointee who had never been stationed officially 
at Beaufort, except that it was preferable to continue her on the work with the 
Carteret County clients because of her familiarity with the people and the 
territory. Any other employee with headquarters at Jacksonville assigned to 
the same duties as Mrs. Morrison would have been required to have spent like 
time, if not more, officially at Beaufort and with itineraries either no different 
or at no greater expense to the Government. 

Regional directors are authorized to take action necessary to fix or change 
properly the official headquarters of rural supervisors and other employees in 
their respective regions. The regional director having jurisdiction over these 
counties, after taking all these factors into consideration, administratively 
determined that Mrs. Morrison’s headquarters should be changed to Jack- 
sonville, which, in the judgment of this Department, was a proper administrative 
determination. 

In attempting to discharge the administrative responsibility of fixing an “official 
headquarters,” it would seem that the statutes do not contemplate ordinarily a 
designation of more than one point for such headquarters for an employee, but is 
well established that the official having the administrative authority and duty 
must specify an official headquarters for every employee. Although here only 
two counties are involved, the Farm Security Administration has often found 
it necessary to have three or more counties under a single headquarters. In these 
instances, certain employees, to a greater or less extent, have been required to 
serve in three or more counties and to divide their time among them, in each of 
which there is a central point of contact with borrowers, which likewise is usually 
the county seat. Conceivably, there may arise situations requiring fully as clear 
a division of duties among specified locations as in the present case, which, to be 
consistent, might require the fixing of triple or quadruple headquarters, if this 
decision is to stand as constituting dual headquarters. 


It is believed to be evident, particularly from what now is stated, 
that the administrative determination to transfer Mrs. Morrison’s 
headquarters from Beaufort to Jacksonville was made upon considera- 
tions other than those primarily for consideration in the fixing of 
headquarters for travel and per diem purposes. That is to say, the 
emphasis appears to have been upon the factors that the principal 
headquarters of the immediate organization to which she reported 
could function more effectively at Jacksonville and that it would be 
at such point that Mrs. Morrison would report from time to time and 
receive instructions and clerical assistance. Of course, those consid- 
erations are purely administrative and are not here questioned, but 
it is suggested the headquarters or post of duty of an individual for 
travel and per diem purposes is not necessarily the same as the location 
of the headquarters of an activity for administrative or functional 
purposes. 
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The post of duty of an employee is required by regulation to be the 
place at which the employee actually is stationed; and, under rulings 
of many years standing, such post of duty is the place where the 
employee expects, and is expected, indefinitely to spend the greater 
part of his time—where, normally, his residence would be established 
and there would be no extra subsistence expenses to be incurred or to 
be reimbursed through the medium of a per diem. Whether such 
point be different from the principal headquarters of his division or 
activity is not material, since the considerations involved in connec- 
tion with fixing the individual’s post of duty are those peculiar -to 
the employee’s personal and physical area of operations. Thus, it 
may be entirely appropriate for an employee who reports a day or two 
each week, or stays a week out of each month, at the division head- 
quarters of his activity to receive a per diem while at such point, since 
he is away from home—his factual headquarters—and must incur 
extra subsistence expenses and, in consequence, that point reasonably 
is not his individual post of duty. 

Upon the facts heretofore reported and now further detailed, it 
may be found that the status of supervisors such as Mrs. Morrison is 
so to be described—it being noted that most or the greater part of her 
time continued to be spent at Beaufort and vicinity, notwithstanding 
her headquarters had nominally been transferred to a different point. 
If so, the solution to the difficulties suggested would seem to be to 
reconsider the administrative designation of Jacksonville as her head- 
quarters, since the facts suggest that the employee’s real station in 
relation to her own duty assignment (and her living arrangements 
necessarily determined thereby) require the conclusion that her post 
of duty remained in Beaufort, as before. In other words, the sugges- 
tion is made that, in cases such as that of Mrs. Morrison, the headquar- 
ters or post of duty of an employee should be named as that point 
where the greater part of his work requires him to be (whether or not 
such point be the division headquarters of his activity). After such 
determination is made, there should arise no difficulty with reference 
to the payment of per diem while the employee is away from there, 
even while at the division headquarters. 


(B-47471) 


FEDERAL EMPLOYEES PAY ACT OF 1945—APPLICABILITY TO ADDI- 
TIONAL BAILIFFS; COMPUTATION OF BASIC INCREASES OF COM- 
PENSATION FIXED AT PER DIEM RATES 


Additional bailiffs appointed by United States marshals at a specified per diem 
rate of compensation, as provided by section 5 of the act of December 7, 
1944, are to be regarded as in the executive branch with basic rates of com- 
pensation “specifically prescribed by statute,” within the meaning of section 
602 (b) of the Federal Employees Pay Act of 1945, and entitled to a basic 
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compensation increase and, in proper cases, to overtime compensation under 
sections 405 and 201 of the act, respectively, rather than as in the judicial 
branch and entitled to the basic compensation increase and the temporary 
percentage addition to compensation provided by sections 521 and 522, 
respectively. 

For purposes of computing under section 405 of the Federal Employees Pay Act 
of 1945 the new basic per diem rate of compensation of additional bailiffs 
appointed by United States marshals—the old rate having been fixed at $6 
per day by section 5 of the act of December 7, 1944—the old rate should be 
multiplied by 260 (applying in reverse the formula appearing in section 
604 (q) of the 1945 act) to obtain the per annum equivalent, which equiv- 
alent should be increased by the percentages prescribed by said section 405 
and the resulting new per annum equivalent divided by 260. 


Comptroller General Warren to the Attorney General, July 30, 1945: 
I have your letter of July 19, 1945, ref. A3-5, as follows: 


Please refer to the Department’s letter on January 23, 1945 and to your reply 
of February 14, B—47471, dealing with compensation of bailiffs. 

The Department will appreciate receiving your decision as to whether the 
daily rate for bailiffs prescribed by Public Law 468, 78th Congress, approved 
December 7, 1944, is changed by Section 602 (b) of the Federal Employees’ Pay 
Act of 1945 and, if so, kindly state the daily rate. 


It is understood your letter relates to the additional bailiffs author- 
ized to be appointed by the United States Marshals pursuant to the 
following provision appearing in section 5 of the act of December 7, 
1944 (Public Law No. 468, 78th Congress), 58 Stat. 796: 


* * * The marshal for each district may appoint such a number of addi- 


tional bailiffs, not exceeding four, as the district judge may determine, to main- 
tain order in the courtroom, to wait upon the grand and petit juries, and for other 
necessary purposes, who shall be allowed for their services the sum of $6 per day 
to be paid only for actual attendance on days when the court is in session or a 
jury is present. * * * 


The referred-to decision of February 14, 1945, B-47471, held that 
the $6 per day rate prescribed by the quoted statute was basic compen- 
sation for the additional bailiffs and, therefore, was authorized to be 
increased by 15 percent, or to $6.90, pursuant to the provisions of the 
War Overtime Pay Act of 1943, 57 Stat. 76, which expired June 30, 
1945. Hence, the 90 cents (15% of $6) is not payable on and after 
July 1, 1945—there appearing no provision in the Federal Employees 
Pay Act of 1945 corresponding to the provision in the prior overtime 
law for a 15 percent increase in compensation of officers and employees 
in the executive branch of the Government. 


Section 602 (b) of the Federal Employees Pay Act of 1945, 59 Stat. 
302, provides: 


Basic rates of compensation specifically prescribed by statute of Congress for 
positions in the executive branch or the District of Columbia municipal govern- 
ment which are not increased by any other provision of this Act are hereby 
increased in the same amount that corresponding rates would be increased under 
the provisions of section 405 of this Act; and each such augmented rate shall be 
considered to be the regular basic rate of compensation. 


The act of August 7, 1939, 53 Stat. 1223, establishing the administra- 
tive office of the United States courts contains the following provision 


(quoting from section 304 (1), Chapter XV, added to the Judicial 
Code by said act) : 
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* * * nothing contained in this chapter shall be construed as effect- 
ing * * * the authority of the Attorney General respecting United States 
marshals and their deputies * * *. 

The appropriation item, “Pay and expenses of bailiffs,’ appears 
in the Department of Justice Appropriation Act, 1946, approved 
May 21, 1945, 59 Stat. 184, Public Law 61, and said appropriation 
item is under the administrative control of the Attorney General. 
Accordingly, for the purpose of computing compensation, bailiffs 
who are appointed by and serve under a United States Marshal, 
properly are to be regarded as in the executive branch of the Govern- 
ment within the meaning of section 602 (b) of the new pay statute, 
supra, rather than in the judicial branch of the Government within 
the meaning of sections 521 and 522 of the new pay statute, 59 
Stat. 301, 302. 

Unquestionably, the basic rate of compensation of $6 per day pro- 
vided by statute for the additional bailiffs has been “specifically pre- 
scribed by statute of Congress”—act of December 7, 1944, swpra. 
Therefore, said bailiffs are entitled to an increase in their old basic 
rate of compensation of $6 per day computed pursuant to the formula 
prescribed by section 405 of the statute, 59 Stat. 300, that is, “in- 
creased by 20 per centum of that part thereof which is not in excess 
of $1,200 per annum, plus 10 per centum of that part thereof which 
is in excess of $1,200 per annum but not in excess of $4,600 per 
annum.” 

Actually, there is no formula appearing in the new pay statute 
for determining the per annum equivalent of a per day rate of basic 
compensation prescribed by statute. In the absence thereof, it is 
necessary to adopt a formula in order to carry out the purpose and 
intent of the new pay statute as nearly as may be possible. Revers- 
ing the formula appearing in section 604 (d) of the new pay statute, 
59 Stat. 304, the per annum equivalent of the per day rate of $6 is 
(6 X 260), $1,560. Increasing such per annum rate by 20 percent on 
the first $1,200, and 10 percent on the balance of $360, the new equiva- 
lent per annum basic rate of compensation for the additional bailiffs 
is $1,836, which per annum rate divided by 260 is $7.06, the new basic 
per day rate of compensation to which the additional bailiffs are 
entitled on and after July 1, 1945, for each day of “actual attendance 
on days when the court is in session or a jury is present.” 

Also, said additional bailiffs would be entitled to overtime com- 
pensation pursuant to the formula prescribed by section 201 of the 
new pay statute, 59 Stat. 296, “for all hours of employment, officially 
ordered or approved, in excess of 40 hours in any administrative 
workweek,”—there appearing nothing in section 101 or 102 of the 
new pay statute, 59 Stat. 295, 296, to exempt them from the overtime 
provisions of the law. 
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(B-50946) 


LEAVES OF ABSENCE—ANNUAL—ACCRUAL DURING SICK LEAVE 
PRIOR TO SEPARATION WITHOUT RETURN TO DUTY—UNITED 
STATES PARK POLICE 


In view of the terms of section 4.2 (a) of the Annual and Sick Leave Regula- 
tions authorizing accrual of leave during leave with pay only if there be 
a return to duty, a United States park policeman granted extended sick 
leave with pay pursuant to section 2 of the act of July 3, 1926, as amended, 
because of injury incurred in line of duty, and retired for disability with- 
out a return to duty is not entitled to credit for annual leave accruing 
during the sick leave period, in the computation of the lump-sum payment 
for accumulated annual leave due in connection with his separation from 
service by retirement. 


Comptroller General Warren to Frank T. Gartside, Department of the Interior, 
July 30, 1945: 


I have your letter of July 7, 1945, as follows: 


{n accordance with the authority of the Act of Congress approved December 
29, 1941 (55 Stat. 875) there is transmitted herewith, for advance decision as to 
the legality of the proposed payment, a supplemental pay roll covering lump sum 
payment for accrued and accumulated annual leave in the case of Melvin S. 
Olson, Private, Class 4, $2,200 per annum, U. 8. Park Police. 

While serving as a Motorcycle Officer, Mr. Olson was injured in line of duty 
on August 30, 1943 and since that date he has been under the care of the Board 
of Police and Fire Surgeons. In accordance with regulations governing sick 
leave for members of the Metropolitan and Park Police, sick leave with pay, not 
exceeding 30 days in any one calendar year, may be granted upon recommenda- 
tion of the Board of Police and Fire Surgeons of the District of Columbia. In 
ease of sickness or injury incurred in actual performance of duty, additional sick 
leave, with full pay, may likewise be granted upon recommendation of the Board. 
Since Mr. Olson’s absence from duty was as a result of injury incurred in line 
of duty, he has been carried on sick leave with pay from 4 hours on August 30, 
1943 to and including June 30, 1945, after which date he was retired by reason 
of disability. 

The amount stated on the supplemental pay roll submitted for advance decision 
represents payment for 790 hours accrued and accumulated leave computed to 
include earning of leave through June 30, 1945, the last day of pay for Mr. Olson. 
At the time of his injury on August 30, 1943, Mr. Olson had 408 hours accrued 
annual leave to his credit. He is being paid for approved sick leave on the regu- 
lar pay roll for the period June 16-30, 1945 as follows: 

Motorcycle Allowance, $5.00; Base Pay, $91.66; Wartime Bonus, $12.50; 
Police & Firemen’s Retirement (344%), $3.21; Tax, $5.30; Net Pay, $100.65 
(Status 4). 

By action of the Police and Firemen’s Retiring and Relief Board, Mr. Olson 
was approved for disability retirement effective July 1, 1945 with date of separa- 
tion as of the close of June 30. Decision is requested as to whether this office 
is correct in allowing accrual of annual leave during the period of Mr. Olson’s 
absence on approved sick leave, construing that the date of separation is the 
last day of service. 

Your early decision will be appreciated since it is anticipated that similar 
cases will be presented in the future. 


Section 2 of the act of July 3, 1926, 44 Stat. 834, as amended (4 D.C. 
Code 207), provides as follows: 


Hereafter each of the members of the United States park police force may be 
granted leave of absence with pay for such time, not exceeding twenty days in any 
one calendar year, as the Director of the National Park Service shall determine: 
Provided further, That upon the recommendation of the Board of Police and Fire 
Surgeons of the District of Columbia, acting as such board, or members thereof 
in their individual capacity, and with the approval of the director, members of 
the United States park police force may be granted additional leave with pay 
on account of sickness, not to exceed thirty days in any one calendar year; 
except that in case of sickness or injury incurred in actual performance of duty, 
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the Director of the National Park Service may grant such additional sick leave, 
with full pay, as may be recommended by the Board of Police and Fire Surgeons, 
acting as such, or members thereof in their individual capacity. 


While sick leave for members of the United States park police force 
is understood to be governed by regulations issued pursuant to the 
above act, their annual leave is understood, also, to be governed now 
by the leave regulations applicable generally, to civilian employees of 
the Government. 

Section 4.2 (a) of the current leave regulations for civilian officers 
and employees of the Government, effective January 1, 1945, provides 
as follows: “Leave shall accrue to an employee while in a leave-with- 
pay status providing he returns to duty.” [Italics supplied.] An 
identical provision appears in the leave regulations effective January 1, 
1944. Compare section 9 (a) of the regulations issued May I, 1940. 

Although Mr. Olson was in a leave-with-pay status from the time 
of his injury on August 30, 1943, to the date of his separation from 
the service on June 30, 1945, no annual leave accrued to him during 
such absence by virtue of the above-quoted regulation because he 
did not return to duty prior to his separation. That being so, the 
lump-sum payment for annual leave may not include any allowance 
for annual leave in respect of that period but may include only the 
allowance for the unused annual leave to his credit at the time of his 
injury on August 30, 1943, and which remained to his credit at time 
of separation. 

In the light of the foregoing the pay roll voucher may not be 
certified for payment in its present form. 

The voucher is returned herewith. 





(B-51115) 
FEDERAL EMPLOYEES PAY ACT OF 1945—-OVERTIME COMPENSATION 


Where, pursuant to section 604 (a) of the Federal Employees Pay Act of 1945, 
an agency established a basic 40-hour workweek, Monday through Friday, 
and an administrative workweek consisting of such basic workweek plus 
4 hours’ overtime on Saturday, both effective July 1, 1945 (Sunday), the 
establishment, for pay roll purposes, of a workweek running from Saturday 
through Friday has no effect to defeat an employee’s right under section 
201 of said act to overtime compensation for a Saturday when he was in 
a duty status for the entire administrative workweek, but not the pay: roll 
workweek, in which the Saturday occurred. 


Comptroller General Warren to Arthur B. Alley, Petroleum Administration for 
War, July 30, 1945: 


Reference is made to your letter of July 18, 1945, as follows: 


There is submitted for your decision the following cases that have arisen under 
Public Law 106: 

1. Chauncey W. Riley, an employee of this agency, resigned at the close of 
business July 14, 1945 (an overtime day), and had to his credit 352 hours of 
accrued annual leave which will be paid to him as terminal leave in a lump 
sum under Public Law 525. 

2. Dona B. Nyhoff, an employee of this agency, resigned at the close of business 
July 18, 1945, and has to her credit 24 hours of accrued annual leave which 
will be paid to her as terminal leave in a lump sum under Public Law 525. 
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Public Law 106, Section 604 states “It shall be the duty of the heads of the 
several departments and independent establishments and agencies in the Execu- 
tive branch, including government owned or controlled corporations, and the 
District of Columbia municipal government, to establish as of the effective 
date of this act, for all full time officers and employees in their respective 
organizations, in the departmental and the field services, a basic administrative 
workweek of 40 hours and to require that the hours of work in such work- 
week be performed within a period of not more than 6 of any 7 consecutive 
days.” 

The President by Executive Order directed that this agency shall maintain 
an administrative workweek of 44 hours beginning July 1, 1945. 

Under the terms of the act above quoted and the Executive Order of the Presi- 
dent, the Deputy Petroleum Administrator, by regulations effective July 1, 
1945, established an administrative workweek of 44 hours, consisting of a basic 
workweek of 40 hours, Monday through Friday, plus 4 hours on Saturday. 
He further established, for payroll purposes, the policy that the workweek shall 
run from Saturday through Friday, thereby establishing Saturday as the first 
day of the workweek. 


Consequently, an employee must be in a pay status for the following period 


of Monday through Friday in order to qualify for overtime pay for the previous 
Saturday. 


It is respectively requested that you advise this Office if the following inter- 
pretation is correct; that neither of the above cited cases are entitled to overtime 
pay for Saturday, July 14, 1945, inasmuch as Mr, Riley worked only 4 hours of 
the administrative workweek and Miss Nyhoff worked only 28 hours of the 
administrative workweek. 

With respect to the procedure to be followed by a certifying officer 
in submitting questions to this office for decision your attention is 
invited to decision of June 24, 1942, 21 Comp. Gen. 1128. 

It is understood from the first sentence of the fourth paragraph of 
your letter that, effective July 1, 1945, the basic workweek of 40 hours 
was fixed for the two employees here involved as from Monday through 
Friday, 8 hours per day, and that their administrative workweek, 
also effective as of July 1, 1945 (Sunday the first day of the week), 
was established as 44 hours per week, consisting of such basic work- 
week and 4 hours of ordered overtime service on Saturday. That 
administrative action was proper under section 604 (a) of the Federal 
Employees Pay Act of 1945, 59 Stat. 303, specifically requiring such 
administrative action “as of the effective date of this Act,” and sec- 
tion 610 of the statute, 59 Stat. 306, provides that “This Act shall take 
effect on July 1, 1945.” Hence, Saturday, July 7 was the last day of 
the first administrative workweek for the employees under the new 
pay law, and Saturday, July 14 (so-called overtime day), was the last 
day of the second administrative workweek for said employees. 

Having regard for the above and, also, considering the provisions 
of section 201 of the statute, 59 Stat. 296, requiring payment of overtime 
compensation “for all hours of employment, officially ordered or ap- 
proved, in excess of forty hours in any administrative workweek”, 
and considering also, the provisions of section 604 (b) of the statute, 
59 Stat. 303, requiring that “each pay period * * * shall covertwo 
administrative workweeks”—understood from the administrative or- 
der mentioned in the fourth paragraph of your submission to have 
been from July 1 to 14 inclusive, the statement made in the last sen- 
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tence of that paragraph, regarding the administrative policy for 
pay-roll purposes, would appear to be inconsistent with the adminis- 
trative action taken by the administrative order mentioned in the 
first sentence of said paragraph. But however that may be, there was 
no administrative authority—by the establishing, for purposes of con- 
venience in the preparation of pay rolls, of a practice (or policy) of 
including compensation for the overtime work in one week on the 
pay roll for the next week—to defeat the right of the two employees 
here involved to receive overtime compensation for authorized over- 
time actually worked during such preceding week. 

Therefore, upon the basis of the facts presented in your letter, the 
conclusion stated in the penultimate paragraph thereof cannot be 
accepted as correct; and I am unable to agree with the interpretation 
of the law as stated in the concluding paragraph of your letter. On 
the contrary, if the two employees mentioned worked their basic work- 
week of 40 hours from Monday, July 9, through Friday, July 13, they 
are entitled to receive overtime compensation for the 4 hours worked 
on Saturday, July 14, within the same administrative workweek as 
their basic workweek. 








(B-49292) 


SAVINGS DEPOSITS—NAVY ENLISTED MEN TRANSFERRED TO FLEET 
RESERVE AND RETAINED ON ACTIVE DUTY 


A Navy enlisted man transferred to the Fleet Reserve and retained on active 
duty as a reservist for an extended period is entitled under the act of 
February 9, 1889, to make deposits of pay and to be credited with accrued 
interest thereon for the period of such active duty. 


Assistant Comptroller General Yates to the Secretary of the Navy, July 31, 1945: 


There has been considered your letter of April 20, 1945, as follows: 


There is forwarded herewith a letter from the Disbursing Officer, U. S. 8. 
Alshain, dated February 21, 1945, with enclosures and accompanying endorse- 
ment thereon, relative to the claim of Electrician James Cooper Allen, USN, 
242-35-74, for payment of interest on savings deposit for the period September 
6, 1940, to December 14, 1944. 

Your decision is requested on the question as to whether or not Electrician 
Allen is entitled to payment of interest on his savings deposit for the period from 
date of transfer to the Fleet Reserve to the date of his temporary appointment 
to the rank of warrant officer, under the conditions set forth in the enclosure. 


The letter from the Disbursing Officer, U. S. S. Alshain, is, in perti- 
nent part, as follows: 


2. I have declined to make payment of this interest due to the present in- 
structions as contained in reference (b) [Article 2166-6 (a) BuSand A Manual] 
and contend that the total of deposits and interest should have been paid Allan 
on being transferred to the Fleet Reserve. I paid Allan the sum of his sav- 
ings deposits and interest up to the effective date of his transfer to the Fleet 
Reserve. This*was paid on Public Voucher #92—45 dated 2/17/45 in the amount 
of four thousand three hundred five dollars and fifty nine cents ($4,305.59) in 
accordance with reference (c) [Article 2166-6 (b) BuSand A Manual]. 

8. If the Bureau of Supplies and Accounts contends that the claim may be 
settled by the disbursing officer carrying the accounts of Allan, I will be more 
than glad to comply. 
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In the absence of any indication to the contrary, it is assumed that 
the facts involved in the matter are those set forth in the “Statement 
of Facts” submitted by Mr. Allan in connection with his application 
for payment of interest on his savings deposit, as follows: 


On September 1, 1937 while on duty aboard the U. S. 8S. Pope I made a savings 
deposit of fifteen hundred dollars ($1,500.00) and was issued deposit record book 
#39834 by J. W. Boundy. Subsequent deposits were made while on duty aboard 
the U. 8S. S. Marblehead and U. S. 8. Antares. The last deposit was made while 
aboard the U. S. S. Antares in August 1940 and the deposit record book showed 
a balance on deposit of four thousand dollars ($4,000.00) at that time. 

On September 5, 1940, while aboard the U. S. S. Antares, I was transferred to 
the Fleet Reserve, Class F4D on authority of BuNav. ltr., Nav.-66-HJP/MM 
242 35 74 of August 8, 1940 and retained aboard on active duty in accordance 
with AlNav 4713-1200 of September 1989. At the time of transfer to the Fleet 
Reserve, I was informed that I was not entitled to my savings depcsits and 
interest thereon due to the fact that I was retained on board for active duty 
and was not being paid off and that I would continue to draw interest on the 
money deposited. 

On February 18, 1945, I accepted appointment as Warrant Electrician (T), 
U. S. Navy made by the President of the United States on December 15, 1944. 
In accordance with Article 2166-6 BuSand A Manual I was entitled to be paid 
my savings deposits and accumulated interest. My Disbursing Officer paid me 
my deposit plus interest at 4% up to and including the date of transfer to the 
Fleet Reserve (September 5, 1940), but would not pay me interest from Septem- 
ber 6, 1940 to December 14, 1944 stating that in accordance with present in- 
structions in BuS&A Manual, I should have been paid my savings deposits and 
interest when I was transferred to the Fleet Reserve. 

Due to the misinformation I received at the time of transfer to the Fleet 
Reserve, or a change in the instructions in Article 2166-6 BuSand A Manual, 
I believe that I am entitled to interest at four percent (4%) on four thousand 
dollars ($4,000.00) on deposit from September 6, 1940 up to December 14, 1944, 
inclusive (the day preceding my appointment as Warrant Electrician), which 
amounts to six hundred eighty four dollars and no cents ($684.00). 


The act of February 9, 1889, 25 Stat. 657, 658, provides: 


That any enlisted man or appointed petty officer of the Navy may deposit his 
savings, in sums not less than five dollars, with the paymaster upon whose books 
his account is borne; and he shall be furnished with a deposit book, in which 
the said paymaster shall note, over his signature, the amount, date, and place 
of such deposit. The money so deposited shall be accounted for in the same 
manner as other public funds, and shall pass to the credit of the appropriation 
for “Pay for the Navy,” and shall not be subject to forfeiture by sentence of court- 
martial, but shall be forfeited by desertion, and shall not be permitted to be paid 
until final payment on discharge, or to the heirs or representatives of a deceased 
sailor, and that such deposit be exempt from liability for such sailor’s debts: 
Provided, That the Government shall be liable for the amount deposited to the 
person so depositing the same. 

Sec. 2. That for any sums not less than five dollars so deposited for the period 
of six months or longer, the sailor, on his final discharge, shall be paid interest at 
the rate of four per centum per annum. 

Sec. 3. That the system of deposits herein established, shall be carried into 
execution under such regulations as may be established by the Secretary of 
the Navy. 


Current instructions respecting savings deposits authorized under 
the quoted act are contained in Article 2166 of the Bureau of Supplies 
and Accounts Manual (change 40, dated July 1, 1944), and paragraph 
6 thereof—cited by the disbursing officer as the authority upon which 
he based his refusal to pay interest on the claimant’s savings deposits 


after his transfer to the Fleet Reserve—reads as follows: 
702905"—46—vol. 25-—12 
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6. Repayment of deposits with interest upon discharge or release from active 
duty.— 

(a) In general.— 

(1) See Art. 1781 (7), N. R. 

(2) Upon discharge or release from Active duty, the officer closing the pay 
account of the depositor shall make payment in full, with interest, of all sums 
deposited during the enlistment. 

(3) An enlisted man temporarily or permanently appointed to warrant or com- 
missioned rank shall be repaid his deposit with interest computed to the date 
preceding the effective date of appointment. 

(4) An enlisted man transferred to the Fleet Reserve shall be repaid his 

deposits with interest computed to the effective date of such transfer. 
While the quoted instructions are substantially the same as those in 
effect at the time of the claimant’s transfer to the Fleet Reserve they 
are not identical therewith in all respects. Paragraph 7, Article 2166, 
Bureau of Supplies and Accounts Manual (change 19, dated January 
1, 1939)—in effect when Allan was transferred to the Fleet Reserve— 
provided, in pertinent part, as follows: 

7. Payment of deposit and interest upon discharge.— 

« * * * * * * 


(d) When an enlisted man is transferred to the Fleet Reserve, he is entitled 
at date of such transfer to be paid, with interest, any deposits previously made 
by him. (Comp. Dec. Jan. 17, 1917.) 


* * x » ’ * * 

(f) Deposits made by men holding enlisted ratings in the Naval Reserve, 
Marine Corps Reserve, and the Naval Militia on active duty will be repaid with 
at) on the date of detachment from said active duty. (Comp. Dec. July 3, 

As indicated, subparagraph (d), above, of the 1939 instructions, was 
based upon a decision dated January 17, 1917, of the Comptroller of 
the Treasury, in which there was considered the question presented by 
the Secretary of the Navy:as to whether enlisted men of the Regular 
Navy transferred to the Fleet Naval Reserve, were, by such transfer, 
to be considered as “discharged” within the meaning of the act of 
February 9, 1889, swpra, so as to entitle them, on the date of such 
transfer, to payment of their savings deposits with interest. It was 
stated in the decision that— 

The transfer of enlisted men from the regular Navy to the Fleet Naval Reserve 
terminates their status as enlisted men of the regular Navy as completely as 
would their discharge in fact from their enlistments, and is I think the equivalent 
of such a discharge for the purpose of the payment to them on final payment for 
their services in such enlistments of deposits and interest * * *%, 

There was not involved in that decision the question of the rights of 
enlisted men of the Regular Navy so transferred, but retained on 
active duty, to continue their savings accounts or to make deposits 
therein while thus remaining on active duty. However, as indicated 
by subparagraph (f) of the 1939 instructions, supra, the Comptroller 
of the Treasury in his subsequent decision of July 3, 1917, recognized 
the right of members of the Naval Reserve Force created by the act of 
August 29, 1916, 39 Stat. 587—which included the Fleet Naval Reserve, 
the forerunner of the present Fleet Reserve—to make deposits of 


met 
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savings and to receive interest thereon during periods of extended 
active duty in time of war or national emergency. And, in decision 
of this office dated April 24, 1937, 16 Comp. Gen. 960, with respect to 
the rights of members of the Naval Reserve (which includes the Fleet 
Reserve) and the Marine Corps Reserve as established by the act of 
February 28, 1925, 43 Stat. 1080—which repealed the 1916 act, suwpra— 
to make deposits of savings while on extended active duty in time of 
peace, it was stated, after a discussion of the said decision of July 3, 
1917, that— 

The act of February 28, 1925, 43 Stat. 1080, creating the Naval Reserve and 
the Marine Corps Reserve as components of the Regular Navy and the Regular 
Marine Corps of the United States contains nothing which would require denying 
to enlisted reservists on extended active duty the same right to make deposits 
of their pay and receive interest thereon as was held to be authorized for mem- 
bers of the Naval Reserve Force on extended active duty, under the cited acts 
providing for savings deposits by enlisted men of the Navy and Marine Corps. 

The Naval Reserve Act of 1938, 52 Stat. 1175, which repealed the 
said act of February 28, 1925, and established the Naval Reserve as 
now constituted, provides that the Naval Reserve “shall consist of the 
Fleet Reserve, the Organized Reserve, the Merchant Marine Reserve, 
and the Volunteer Reserve.” The provisions in the 1938 act respect- 
ing pay, allowances, etc., authorized for members of the Naval Reserve 
on active duty are practically the same as those contained in the 1925 
act; and what was said in the decision of April 24, 1937, supra, rela- 
tive to the rights of reservists under the earlier act to deposit savings 
while on extended active duty would apply with equal force to mem- 
bers of the present Naval Reserve, as established under the 1938 act. 
Consequently, the enlisted man here involved, having been transferred 
to the Fleet Reserve and retained on active duty, was entitled, by virtue 
of his then existing status as a naval reservist on extended active duty, 
to make deposits of pay and to be credited with accrued interest 
thereon for the period of such active duty. Hence, there appears no 
legal objection to the payment to him of interest on his deposit bal- 
ance subsequent to the date of his transfer to the Fleet Reserve for the 
period he was retained on active duty as such reservist prior to his 
temporary appointment as a warrant officer. 

Accordingly, on the facts stated by Mr. Allan, the question in the 
second paragraph of your letter is answered in the aflirmative. 





(B-51306) 


LEAVES OF ABSENCE—ACCRUAL DURING NONPAY STATUS—EFFECT 
OF FEDERAL EMPLOYEES PAY ACT OF 1945 


In applying the provisions of section 4.3 of the Annual and Sick Leave Regula- 
tions, respecting reductions in leave credits for absences “in a nonpay status,” 
in the light of the Federal Employees Pay Act of 1945, there should be counted 
all days in a nonpay status during an administrative workweek on which 
an employee regularly works and receives compensation, including Saturday 
the “overtime” day (to be regarded as one day whether 4 or 8 hours’ service 
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be required) ; and all nonpay days, including Sundays, within a period of 


leave without pay, as distinguished from those at the beginning or end of 
such period. 


Comptroller General Warren to the Director, Office of Censorship, July 31, 1945: 
I have your letter of July 23, 1945, as follows: 


Interpretation of Section 4.3 of the Annual and Sick Leave Regulations, under 
the Federal Employees Pay Act of 1945, will be appreciated. This section pro- 
vides for a reduction in leave credits “whenever a permanent employee is absent 
15 or more days during a calendar year in a nonpay status * * *.” Does this 
refer only to days in the basic workweek for which leave without pay is charged 
or does it include also Saturdays (overtime days) on which no service is per- 
formed and Sundays for which no pay is received? 

For example: an employee, whose administrative workweek is the basic work- 
week Monday through Friday plus 4 hours’ overtime work on Saturday, was 
in pay status on Saturday, June 30. He entered leave without pay status on 
Monday, July 2, and did not work or receive pay from July 2 to Saturday, July 
14, inclusive. Absence reported for pay roll purposes was 10 days of leave with- 
out pay and no overtime pay for Saturdays. For the purposes of recording on 
Standard Form 70, leave record, and of reducing leave credits in accordance with 
Section 4.3 of the Annual and Sick Leave Regulations, would this period of time 
be charged as: 


(1) 10 days’ leave without pay. 

(2) 10 days’ leave without pay plus 1%4 days’ nonpay status (% day, July 7, 
1 day, July 8, % day, July 14). 

(3) 10 days’ leave without pay plus 3 days’ nonpay status (1 day, July 7, 1 
day, July 8, 1 day, July 14). 

(4) 10 days’ leave without pay plus 4 days’ nonpay status (1 day, July 1, 
1 day, July 7, 1 day, July 8, 1 day, July 14). 


If Saturdays and Sundays are not included in the period of nonpay status, it 
would be possible for an employee to be absent in leave without pay status for 
an entire calendar month and not lose the entire accrual for that month. Such 
an absence during the month of July would result in a charge of 22 days’ leave 
without pay. The two days’ annual leave credit set up for July would be 
reduced only one day because of leave without pay and the one day and two hours 
of sick leave for July would be reduced only 4 hours. On his return to duty 
August 1, the employee would be credited with one day of annual leave and 6 hours 
of sick leave for the month of July although he did not work or receive pay at 
any time during that month. 

Section 4.3 of the current leave regulations provides, so far as here 
material, as follows: 

Whenever a permanent employee is absent 15 or more days during a calendar 
year in a nonpay status (including suspensions) the credits for annual leave 
shall be reduced 1 day and for sick leave 4% day for each period aggregating 15 
days. Whenever such absences total 90 days, there shall be a further reduc- 
tion of % day in annual leave credits for each such period * * 

It is for noting that the regulation reduces leave credit for periods 
“in a nonpay status (including suspensions),” rather than for pe- 
riods of leave of absence without pay only. Also, there are for con- 
sideration the provisions of the leave laws and regulations that leave 
is earned and credited upon the basis of the calendar year or calendar 
month notwithstanding the new pay law provides for payment of 
basic and overtime compensation upon the basis of the week. There- 
fore, it is necessary to conclude that in applying the quoted leave 
regulation all days in a nonpay status for which an employee regu- 
larly is required to work and receive pay, both basic and overtime 


compensation, in an administrative workweek, including Saturdays, 
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should be included as a part of a period “in a nonpay status, as well 
as all nonpay days within a period of leave without pay, including 
Sundays. For purposes of applying the regulation, supra, Satur- 
days should be regarded as one day in a nonpay status whether four 
or eight hours overtime regularly are required on that day. Sun- 
days—nonpay day—immediately prior, or subsequent, to a period 
of leave without pay, that is, wholly outside such period, need not 
be included. 

Therefore, alternate answer (3) suggested in your letter is correct. 
That is to say, the period of absence without pay from July 2 to 14, 
1945, included 13 days in a nonpay status within the meaning of sec- 
tion 4.3 of the current leave regulations. 


(B-51247) 


POSTAL SERVICE—MAIL EQUIPMENT SHOPS EMPLOYEES—SALARY 
ADJUSTMENTS AND AUTOMATIC PROMOTIONS UNDER ACT OF JULY 
6, 1945 


Mail Equipment Shops employees who, on June 30, 1945, had complied with the 
18 months’ service, efficiency rating, and other applicable conditions entitling 
them to automatic salary increase on July 1, 1945, under the act of August 1, 
1941, are entitled to have their salaries, as increased, used as a basis for 
initial salary adjustment effective July 1, 1945, under sections 23 and 24 of the 
Postal Service pay statute of July 6, 1945, in view of the provisions of section 
21 thereof requiring that, before applying the provisions of sections 23 and 
24, employees be given credit for earned automatic promotions which would 
have been effective July 1, 1945, under prior laws. 

Section 21 of the Postal Service pay statute of July 6, 1945, authorizing credit 
toward automatic promotion under that act of service rendered prior to 
July 1, 1945, in the case of employees who would have been entitled to auto- 
matic promotions on October 1, 1945, or January 1, or April 1, 1946, under 
prior laws, has no effect to authorize automatic promotions under said act 
during the fiscal year 1946 for employees of the Mail Equipment Shops who 
had, or will have had, one year’s service credit at the beginning of a partic- 
ular quarter, but not the 18 months’ service credit which was required for 
automatic promotion under the act of August 1, 1941. 


Comptroller General Warren to the Postmaster General, August 1, 1945: 
I have your letter of July 23, 1945, ref. 40, as follows: 


It will be appreciated if you will advise how the provisions of Section 21 of 
Public Law No. 134 should be applied in so far as employees of the Mail Equip- 
ment Shops, Bureau of the Fourth Assistant Postmaster General, are concerned, 
as these employees were formerly covered by Public Law No. 200. 

Section 21 of Public Law No. 134 reads in part, as follows [italics supplied] : 

“Employees who, under laws in effect June 30, 1945, are entitled to automatic 
promotions in salary effective July 1, 1945, and for whom automatic promotion 
grades are provided in this Act, shall be given credit for their earned automatic 
promotion in salary before applying the provisions of sections 23 and 24 of this 
Act.” - 

In applying the provisions of this section it is believed the salary rate as of 
June 30, 1945 plus the promotion of the salary step provided under the old rate, 
is to be used as a basis for determining the new rate of pay. 
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Section 21 further states that [italics supplied]: 

“Employees who, under the laws in effect on June 30, 1945, would have received 
automatic promotions in salary on October 1, 1945, or January 1, or April 1, 
1946, and for whom automatic increases in salary not exceeding $100 per annum 
or 5 cents per hour, are provided in this Act, shall be given credit for the time 
served since their last promotion prior to June 30, 1945, in determining eligibility 
for automatic promotions under the provisions of this Act.” 

Public Law No. 134 provides for automatic promotions after one year’s satis- 
factory service. The above could be interpreted to mean that those employees 
who would have been eligible for promotion on October 1, 1945, or January 1, 
1946 (having completed one year’s satisfactory service as of July 1, 1945)—would 
be entitled to a $100 promotion under this Act effective July 1, 1945. Further, 
employees who would have been entitled to a promotion on April 1, 1946, having 
completed one year’s satisfactory service on October 1, 1945, would be entitled 
to a promotion as of that date. 

The Section could also be interpreted to mean that employees who had com- 
pleted 18 months’ satisfactory service under the old law on October 1, 1945, or 
January 1, or April 1, 1946, would be entitled to promotions on those dates under 
this Act, as they would have completed one year’s satisfactory service, or more, 
since their last promotion. 


Section 18 of the act of July 6, 1945, 59 Stat. 457, Public Law 134, 
effective July 1, 1945 (see section 28, 59 Stat. 461), provides for a 
number of salary grades for various classes of employees in the 
Mail Equipment Shops with the right to automatic promotions “suc- 
cessively at the beginning of the quarter following one year’s satis- 
factory service in each grade to the next higher grade until they 
reach” the highest numbered salary grade established for the partic- 
ular class of employees. Prior to July 1, 1945, such employees were 
subject to the Classification Act of 1923, as amended, and were en- 
titled to within-grade salary advancements in their respective classi- 
fication act grades every 18 months, if otherwise eligible pursuant to 
the terms and conditions of the act of August 1, 1941, 55 Stat. 613, 
and the regulations issued thereunder. 


Sections 23 and 24 of the new pay statute for postal employees, 
59 Stat. 460, 461, provide: 


Sec. 23. In the readjustment of salaries to conform to the provisions of 
this Act, regular employees for whom salary steps, automatic and additional 
grades have been provided in sections 12, 13, 14, 15, 16, 18, and 19 shall be 
assigned to the salary of their respective positions on the basis of their base 
salary plus 20 per centum, or $400, whichever is the lesser amount, but not 
less than $300: Provided, That when the application of the above formula pro- 
duces a sum that is not equal to a salary provided for the position, the employee 
shall be assigned to the next higher salary grade: Provided further, That no 
employee shall be assigned to a salary grade above the maximum automatic 
or additional grade provided for the position: And provided further, That clerks 
who are employed not less than forty hours per week at third-class post offices, 
and who are appointed to regular positions, shall be assigned to the minimum 
salary rate provided for the position. 

Sto. 24. In the readjustment of part-time positions to conform to the pro- 
visions of this Act, substitute, temporary, auxiliary, and other part-time em- 
ployees for whom hourly rates of pay have been provided in sections 12, 13, 
14, 15, 16, 18, and 19 shall be assigned, respectively, to the hourly rate of pay 
that most nearly equals their base hourly rate plus 20 per centum: Provided, 
That when the base hourly rate plus 20 per centum does not equal the hourly 
rates provided by this Act, fraction units of less than 50 per centum shall be 


disregarded and fractional units of 50 per centum or more shall be considered 
as a full unit rate of pay. 
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If on June 30, 1945, an employee of the Mail Equipment Shops 
had completed 18 months of service since his last “equivalent increase 
in compensation” computed in accordance with the rules prescribed 
in Executive Order 8882, dated September 3, 1941, and also had on 
record the required efficiency rating and certificate of service and 
conditions which would have entitled him to a within-grade salary 
advancement effective July 1, 1945, such increased salary rate is to 
be used as a basis for his initial salary adjustment under the new 
pay statute for the postal service pursuant to sections 21, 23, and 24 
of said statute, as stated in the third paragraph of your letter. How- 
ever, if for any reason such employee would have been ineligible for 
the within-grade salary advancement as of July 1, 1945, under the 
Classification Act, as amended, there is no authority to count the 
service rendered prior to July 1, 1945, for the purpose of inttial adjust- 
ment under the new statute. 

The last sentence of the preceding paragraph is applicable, also, in 
answering the second question with relation to an employee’s status 
October 1, 1945, or January 1, or April 1, 1946. However, it is not 
believed that the last sentence of section 21 of the new pay statute, 
59 Stat. 459, quoted in your letter, was intended to grant an automatic 
promotion under the new law effective July 1, 1945, as would appear 
to be suggested in the penultimate paragraph of your letter. The 
purpose of the second sentence of section 21 is substantially the same as 
the purpose of the first sentence of that section—to allow credit for 
service rendered prior to July 1, 1945, for advancements effective at 
the beginning of any quarter during the fiscal year 1946, when an 
employee of the Mail Equipment Shops would have been eligible for 
a within-grade salary advancement under the Classification Act, as 
amended, had the new pay statute not been enacted. In other words, 
there is not evidenced any intention by the second sentence of section 
21 of the statute to grant employees who had completed only one 
year’s service prior to July 1, 1945—making them ineligible for a 
within-grade salary advancement as of that date under the Classifica- 
tion Act as amended—the same benefits granted by the first sentence 
of the section to employees who would have been eligible as of July 1, 
1945, for a within-grade salary advancement under the Classification 
Act. Therefore, the interpretation suggested in the concluding para- 
graph of your letter is correct. 


(B-51218) 
FEDERAL EMPLOYEES PAY ACT OF 1945 


In the recording of charges for annual or sick leave taken by heads of depart- 
ments, etc., of the Government, who are exempt from the provisions of the 
Federal Employees Pay Act of 1945 and the regulations thereunder, one 
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day’s leave should be charged for absence all day on Saturday—a day for 
which 1/360 of their annual salary is paid in accordance with section 6 of 
the act of June 30, 1906—although that day is the “overtime” day within the 
administrative workweek of the agency involved and no leave is chargeable 
for absences thereon of employees subject to said pay act. 

Employees permitted to take compensatory time off from duty in lieu of over- 
time compensation for irregular or occasional duty in excess of 48 hours in 
any regularly scheduled administrative workweek, under authority of section 
202(a) of the Federal Employees Pay Act of 1945, may be granted such com- 
pensatory time off during the overtime hours (Saturday morning) of the 
administrative workweek. 

The compensatory time off in lieu of overtime compensation which may be granted 
an employee for irregular or occasional work in excess of 48 hours per 
week, pursuant to section 202(a) of the Federal Employees Pay Act of 1945, 
should be granted at the rate of an hour for each hour of overtime worked, 
rather than on the basis of one and one-half hours for an hour of overtime. 

Although an employee may be administratively excused during the period of 
his basic 40-hour workweek without a charge to leave in certain circum- 
stances (blood donations, draft summons, excessive heat, etc.), overtime 
compensation for the overtime period of an administrative workweek may 
not be paid under section 201 of the Federal Employees Pay Act of 1945 to an 
employee administratively excused during that period, payment of overtime 
compensation being conditioned upon actual performance of duty. 

An officer or employee not within the exceptions to the $10,000 per annum aggre- 
gate compensation limitation of section 603(b) of the Federal Employees Pay 
Act of 1945 may not be paid compensation for any biweekly pay period under 
any of the provisions of the act which would cause the rate for such period 
to exceed $384.61 (1/26 of $10,000). 

A compensation differential paid to an officer or employee on duty outside the 
continental limits of the United States should be taken into account in apply- 
ing the $10,000 per annum aggregate compensation limitation of section 
603(b) of the Federal Employees Pay Act of 1945. 

In view of the provisions of the current leave regulations authorizing the credit- 
ing and charging of annual and sick leave in units of hours, employees 
required to work daily tours of duty of varying lengths from day to day may 
be charged leave on an hourly basis, rather than on the basis of one day’s 
leave for one day’s absence regardless of the length of the workday involved. 
The rule to the contrary stated in 16 Comp. Gen. 600, 20 id. 170, and 21 id. 
621 need no longer be applied. 

Consultants employed on a per diem “when actually employed” basis in positions 
subject to the Classification Act at basic rates derived from per annum rates 
are entitled to increases in such basic compensation rates under section 405 
of the Federal Employees Pay Act of 1945. 

Where it is necessary for employees at certain field offices of an agency to work 
tours of duty differing from the schedule for employees of the agency gener- 
ally, the requirements of section 604 (a) of the Federal Employees Pay Act 
of 1945 that heads of departments, etc., establish a basic 40-hour workweek 
will be regarded as having been met if by administrative order there be pre- 
scribed the general workweek pattern for field officers to follow in prescribing 
daily tours of duty as the needs of the service may require within such pre- 
scribed pattern. 

The night pay differential authorized by section 301 of the Federal Employees 
Pay Act of 1945 for employees assigned to a regularly scheduled tour of duty 
any part of which falls between 6 p. m. and 6 a. m. is payable even though the 
regularly scheduled tour of duty extend beyond 6 p. m. on only one day of the 
employee's basic workweek, and notwithstanding the cost of administering 
the law. 

For purposes of the audit of night differential payments authorized by section 
301 of the Federal Employees Pay Act of 1945, it will be sufficient if a positive 
statement appears on the pay roll showing the number of hours of employ- 
ment, within the basic workweek, between 6 p. m. and 6 a. m. during the pay 
period involved, prefaced by the symbol N. W. (night work). 

The provisions of section 402 of the Federal Employees Pay Act of 1945, 

under which war service, etc., appointees may count military service toward 

within-grade salary advancements upon restoration, reemployment, or re- 
instatement in positions subject thereto, relate exclusively to within-grade 
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salary advancements, and have no effect upon existing rules regarding other 
reemployment benefits, such as restoration of sick leave. 


Comptroller General Warren to the Price Administrator, Office of Price Admin- 
istration, August 7, 1945: 

I have your letter of July 17, 1945, submitting for decision a num- 
ber of questions arising under the provisions of the Federal Employees 
Pay Act of 1945, approved June 30, 1945, Public Law 106, and the 
regulations of the Civil Service Commission issued pursuant thereto. 


The questions will be stated and answered in the order presented. 


1. In accordance with Section 402 (a) of the Civil Service regulations, leave of 
absence with pay shall not be charged for any absence which does not occur 
during the forty hours prescribed as the basic workweek. The administrator, as 
head of the agency, is, however, specifically exempted from the provisions of both 
the Act and the regulations. Should annual or sick leave be charged to the 
administrator when he is absent on Saturday morning, which is the overtime 
portion of the administrative workweek? 

Section 402 (a), Part,IV, Chap. I of the Civil Service regulations, 
Departmental Circular No. 529, dated June 30, 1945, provides, so far 
as here material, that “Leave of absence with pay shall not be charged 
for any absence which does not occur during the forty hours prescribed 
as the basic workweek.” 

Of course, that regulation relates only to officers and employees not 
exempted from the provisions of the Federal Employees Pay Act of 
1945. Section 102 (a) of the statute, 59 Stat. 296, provides: “This 
Act shall not apply to * * * (3) heads of departments or of inde- 
pendent establishments or agencies of the Federal Government,” 
which exemption would include the Price Administrator, the head 
of the Office of Price Administration. Therefore, the hours of work 
and the payment of salary of the Price Administrator are not con- 
trolled by the provisions of the new pay statute or the regulation 
prescribed under authority thereof. See section 604 (c) of the statute, 
59 Stat. 303, which has the effect of continuing in operation, so far as 
the payment of salary to heads of departments, etc., is concerned, the 
provisions of section 6 of the act of June 30, 1906, 34 Stat. 763. 

While the head of an agency appointed by the President, by and 
with the advice and consent of the Senate, is an “officer” as distin- 
guished from an “employee” and is entitled to the compensation 
attached to the office as an incident to the title to the office, rather 
than as an incident to the actual rendering of service (24 Comp. 
Gen. 45, and court decisions therein cited), in the recording of charges 
for leave of absence taken by such an officer pursuant to the leave laws 
and regulations, one day’s leave should be charged for absence all day 
on Saturday—a day for which he is paid 1/360 of his annual salary— 
where, as in the Office of Price Administration, it is a workday for 
the agency involved. Therefore, this question is answered in the 
affirmative. 
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2. You ruled (24 C. G. 456) that mere travel, not involving the performance 
of any actual duty, during hours outside the regular workweek did not entitle 
the employee to overtime compensation under the War Overtime Pay Act of 
1943. On the other hand, employees subject to the forty-hour week statute of 
March 28, 1934, were held (24 C. G. 65) to be entitled to compensation for travel 
time on days outside the regular tour of duty. 

a. Is an employee subject to the Federal Employees Pay Act of 1945 entitled 
to compensation for travel performed on Saturday afternoon and Sunday, both 
of which are outside of the administrative workweek? 

b. Would an employee be entitled to compensation for travel beginning after 
his regular tour of duty on a day constituting a part of the basic workweek? 

ec. Would an employee be entitled to compensation for a Sunday spent in a 
travel status if no travel or official duty was performed? 

d. If the answers to the above questions are in the affirmative, what is the 
maximum number of hours for which payment can be made on those days? 

e. Should payment for travel time, if permitted in the answer to question (a), 
(b) or (c) be made at the regular rate or at overtime rates? 

f. In the event that overtime compensation is payable under any of the above 
conditions, will issuance of a travel order constitute authority for the payment, 
or must there be, in addition, the authorization or approval contemplated by 
Section 401 (a) of the regulations? 


In decision of July 28, 1945, B-51099, 25 Comp. Gen. 121, to the 
Secretary of Agriculture, there was answered in the affirmative a 
question (numbered 8) reading, in material part, as follows: 

* * * In other words, if employees covered by the Pay Act of 1945 are in 
travel status during Saturday and Sunday, they would be entitled to four hours 
overtime pay on Saturday only. No overtime pay or straight time pay should 
be granted for any other hours during Saturday or Sunday by mere reason that 
the employee is in trave] status, unless work is actually ordered or performed. 
An employee, however, since he is in a travel status during such days would be 
entitled to per diem in lieu of subsistence. Are these assumptions correct? 

Also, that decision distinguishes between employees whose com- 
pensation is computed and paid pursuant to the Federal Employees 
Pay Act of 1945, and employees in the trades and occupations whose 
compensation is computed and paid pursuant to the act of March 
28, 1934, 48 Stat. 522, consideration having been given in that connec- 
tion to the decisions cited in that question. 

Therefore, questions a, b, and c are answered in the negative, 
making it unnecessary to answer questions d, e, and f. 

3. The Act authorizes the head of the agency to prescribe regulations permitting 
the employees to elect compensatory time off from duty in lieu of compensation 
for irregular or occasional duty in excess of 48 hours. 

a. May the employee elect to take compensatory time off from duty during 
the overtime hours (Saturday morning) of the administrative workweek? 

b. Should compensatory time off be granted at the rate of one hour for each 
hour of overtime worked, or may it be granted on the basis of 11% hours for 
each hour of overtime worked? 

a. This question is answered in the affirmative, subject to the con- 
ditions indicated in the answer to question 4, decision on July 28, 1945, 
B-51099, supra, to the Secretary of Agriculture. 

b. In decision of December 21, 1948, 23 Comp. Gen. 451, the follow- 
ing rule was stated under the War Overtime Pay Act of 1943 [quoting 
from the syllabus] : 


While neither the War Overtime Pay Act of 1943, nor the regulation there- 
under, specifies the amount of compensatory time off from duty that must be 
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granted administratively for work or a duty status in excess of 48 hours per 
week, per annum employees who actually work excess overtime—that is, actually 
are engaged in their regular duties for time in excess of 48 hours per week— 
may be granted compensatory time off from duty hour for hour for the excess 
overtime worked. 

In the absence of any provision in the Federal Employees Pay Act 
of 1945, to the contrary, the rule above stated, so far as concerns the 
hour for hour basis for granting compensatory time off from duty, 
will control, also, in granting compensatory time off from duty under 
the terms and conditions specified in the new pay statute. Therefore, 
the first alternate under this question is answered in the affirmative, 
and the second, in the negative. 

A. It has been the practice to administratively excuse employees from duty 
for a specified period of time without charge against annual leave in certain cir- 
cumstances, such as, while making a blood donation to the Red Cross, while 
answering a summons from the draft board, or because of excessive heat. May 
employees be administratively excused during the overtime hours of the adminis- 
trative workweek without loss of overtime pay? 

Section 201 of the new pay statute, 59 Stat. 296, authorizes payment 
of overtime compensation “for all hours of employment, officially 
ordered or approved, in excess of forty hours in any administrative 
workweek.” This clearly contemplates the actual performance of 
required duty during the prescribed overtime period. Hence, the 
justification for excusing an employee during the period of his basic 
workweek without making a charge against his authorized leave can 
have no application to authorize the payment of overtime compensation 
for any period during which no required services are performed. 
Therefore, this question is answered in the negative. 

5. Section 603 (b) of the Act limits to the rate of $10,000 per annum with 
respect to any pay period the amount of basic compensation plus additional 
compensation which may be paid to any employee. Are we correct in assuming 
that the total wages for any bi-weekly period, including the regular compensa- 
tion for an administrative workweek, compensation for irregular or occasional 
overtime and the night pay differential, shall not exceed %4¢ of $10,000 or $384.61? 
Does that provision also limit the total rate of compensation, including the 
salary differential for duty outside the continental United States, to $10,000? 

The statement in the first sentence of this question is not entirely 
correct. There are two exceptions to the limtation specifically pre- 
scribed by section 603 (b) of the new pay statute, 59 Stat. 303, How- 
ever, with the understanding that your question does not relate to 
any officer or employee falling within the purview of either of the 
exceptions stated in section 603 (b) of the statute, both of the sub- 
questions in this question are answered in the affirmative. That is to 
say, if on June 30, 1945, the aggregate salary of any officer or employee 
stationed either within or without the continental limits of the United 
States was $10,000 per annum or less, no amount may be paid for any 
biweekly pay period under any of the provisions of the new pay 
statute which would cause the rate for such period to exceed $384.61. 
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6. It is administratively necessary to require certain employees to work a 
schedule similar to the following: 8 hours each on Monday, Wednesday, Thurs- 
day, Friday, and Saturday, and 4 hours on Tuesday. Since the administrative 
workweek is from Monday through Saturday, the last 4 hours on Saturday are 
the overtime hours. In view of the fact that the present annual and sick leave 
regulations require maintenance of leave records on an hourly basis, should 
a charge of 4 hours be made against the leave of an employee who is absent on 
Tuesday or during the first four hours on Saturday, or does the rule defined in 
16 C. G. 600 and subsequent decisions still govern? 


The decision of December 17, 1936, 16 Comp. Gen. 600, to which you 
refer, stated the following rule [quoting from the syllabus]: 

Where the weekly tour of duty of employees of the Government Printing 
Office subject to the forty-hour week law is changed, for administrative reasons, 
from 5 days of 8 hours each, Monday to Friday, inclusive, to 5 days of 7 hours 
each, Monday to Friday, inclusive, and 5 hours on Saturday, annual and sick 
leave, both current and advanced, should be charged on a basis of the length of 
the work day in force when the leave is taken, a full work day's absence, regard- 
less of the number of work hours constituting the day, to be computed as one 
day’s leave, a partial day as a fraction of a day, the denominator of which is the 
total number of work hours constituting the day, and the numerator the number 
of work hours’ absence thereon. 


See also, 20 Comp. Gen. 170; 21 id. 621 (at page 625). 

Those decisions were rendered at a time when there was no regu- 
lation having the force and effect of law authorizing the crediting 
and the charging of leave other than upon a daily basis. Pursuant 
to the current leave regulations effective January 1, 1945, as well as 
the prior leave regulations in force during the calendar year 1944 
(Executive Order 9414 dated January 13, 1944), annual and sick 
leave is authorized to be credited and charged in units of hours. While 
the annual and sick leave laws provide for the granting of annual 
and sick leave in units of days, only, the statute does not preclude 
division of the daily credit into less periods and it must be recognized 
that as to employees who work irregular hours on different days the 
charge of leave upon a daily basis is impractical and would result in 
considerable disparity between the leave benefits of employees who 
work regular daily tours of duty and employees who are required by 
reason of the exigencies of the service to work daily tours of duty of 
varying lengths from day to day. In view thereof, and as most em- 
ployees now are paid basic compensation upon a weekly basis of 40 
hours, it is concluded that the rule stated in the cited decisions need 
no longer be applied. Therefore, the first alternate subquestion is 
answered in the affirmative, and the second, in the negative. 

7. Does the Act increase the base pay of an employee compensated on a per 
diem when actually employed basis whose daily rate is derived from a classifica- 
tion act annual rate? Specially, should a consultant who was paid $22.22 per 
diem (1/360 of $8000.) now be paid $33.65 per diem (8/2080 of $8750.) ? 

This question is answered in the affirmative if, as is understood, 
such consultant occupies a position subject to the Classification Act. 
See decision of July 23, 1945, B-50979, 25 Comp. Gen. 86, to the 
Secretary of the Navy. 
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8. The Regulations provide that the night pay differential shall be paid to 
employees for night work performed during the regular administrative work- 
week prescribed by the general public regulations issued by the head of the 
agency. In accordance with that regulation, the administrator has established 
an administrative workweek consisting of five eight-hour days Monday through 
Friday, constituting the basic workweek, and 4 hours on Saturday, designated 
as the overtime day, for OPA employees generally. In numerous cases, however, 
official necessity requires that employees work a different regular schedule 
of hours. To be of maximum public service, some local War Price and Rationing 
boards, particularly in rural areas, are open on Saturday afternoon, necessitat- 
ing a schedule similar to that described in question 6. In industrial areas, on 
the other hand, some boards are open to the public on one evening each week. 
On such days the employees would woyk the usual 8 hours, but they would report 
for duty later in the morning. In some instances, only a part of the employees 
of a local board would be required to work evening hours. 

(a) Do the regulations require that the administrator by general public regu- 
lation personally set the hours of duty for each of our 5600 local boards or for 
each employee when the tours of duty differ from the schedule established for 
OPA employees generally? 

(b) The employees who are required to work one evening each week would 
be on duty after 6 P. M. for 2 or 3 hours per week. The night pay differential 
would amount to a few cents per week, only a fraction of the bookkeeping costs 
involved. Does the law contemplate payment of the differential in such cases, 
or may it be construed to be applicable only when a part of each daily tour of 
duty includes work after 6 P. M.? 

(c) What notations are required on the payroll to identify night differential 
compensation? 


(a). It will be regarded as a suflicient compliance with the pro- 
visions of section 604 (a) of the new pay statute, 59 Stat. 303, if by 
administrative order there be prescribed the general pattern for the 

. s . . 
40-hour basic workweek for the guidance of field officers to follow 
in prescribing daily tours of duty as the needs of the service may re- 
quire within the prescribed pattern for the basic workweek. As an 
example, the following is quoted from General Accounting Office 
Administrative Order No. 51 of July 4, 1945, issued pursuant to sec- 
tion 604 (a) of the new pay statute: 

2. For those employees on duty outside of Washington, D. C., who, because of 
different work hours at contractors’ plants, or other similar conditions, are 
prevented from observing a regular 8 hour day, an administrative workweek of 
44 hours commencing on Monday and ending not Jater than Saturday is hereby 
prescribed, the first 40 hours of which will be the basic administrative work- 
week. Annual or sick leave with pay may not be granted or charged for any 
absence during the last 4 hours of the administrative workweek. The daily 
tour of duty shall be fixed, whenever practicable, by the chief of division or 
office, who shall furnish the Executive Officer and the Director of Personnel with 
copies of instructions pertaining thereto. In all other instances the daily tour 


of duty shall be fixed by the employee locally in charge and shall be shown on 
or attached to the time and attendance report. 


(b). Section 301 of the new pay statute, 59 Stat. 298, requires the 
payment of the night differential for “a regularly scheduled tour of 
duty, any part of which falls between the hours of 6 o’clock post- 
meridian and 6 o’clock antimeridian.” [Italics supplied.] Hence, 
if the employees referred to in the last sentence of the main body 
of question 8 begin a regularly scheduled tour of duty on any day 
within the basic workweek of 40 hours later than on other days so 
that it extends beyond 6 p. m., the night differential must be paid for 
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so much thereof as extends beyond 6 p. m., notwithstanding the cost 
of administering the law. That is to say, the fact that only on one 
day of the basic workweek the regularly scheduled tour of duty ex- 
tends beyond 6 p. m. may not be regarded as defeating an employee’s 
right to the night differential for the duty performed after 6 p. m. on 
that day. Therefore, the first alternate question is answered in the 
affirmative, and the second, in the negative. 

(c) It will be sufficient for audit purposes if a positive statement 
appears on the pay roll showing the number of hours of employment 
between 6 p.m. and 6 a.m., within the basic workweek prefaced by 
the symbol N. W. (night work), for instance, N. W. 24 would indicate 
that the night differential was payable for 24 hours worked between 
the hours of 6 p. m. and 6 a. m. during the pay period involved. 


9. Section 402 of the Act authorizes the counting of periods of military service 
performed by War Service Appointees toward periodic within-grade salary ad- 
vancements upon restoration in accordance with Civil Service regulations or 
other authority. It has been our understanding that only by virtue of the re- 
employment rights granted by the Selective Training and Service Act of 1940 
may employees be recredited upon return to duty with the sick leave to their 
credit at the time they entered inilitary service. War Service appointees, being 
temporary employees (24 C. G. 491), have not been considered eligible for restora- 
tion of sick leave. Are the above assumptions correct, and, if so, does Section 402 
of the Act have any effect upon other reemployment benefits, including the res- 
toration of sick leave? 


Subsection (b) of section 7 of the Classification Act, as amended by 
section 402 of the Federal Employees Pay Act of 1945, 59 Stat. 299, 
to include the new subsection (4), relates exclusively to within-grade 
salary advancements and has no effect whatever upon existing rules 
regarding other reemployment benefits, such as restoration of sick 
leave to returning veterans. 


(B-51326) 


FEDERAL EMPLOYEES PAY ACT OF 1945—APPLICABILITY TO CON- 
CILIATION AND SUPERVISING CONCILIATION COMMISSIONERS 


Conciliation commissioners are entitled to a basic compensation increase com- 
puted on the fees earned during the year beginning July 1, 1945, at the stat- 
utory rate of $25 per case (11 U. S. Code 203 (b)), in accordance with the 
sliding-scale percentages prescribed by section 521 of the Federal Employees 
Pay Act of 1945, and to the 10 percent temporary additional compensation pro- 
vided for by section 522 of said act, computed on not to exceed $2,900 of the 
yearly earned fees as increased. 

While the maximum per diem rate of $10 which may be fixed by the court for 
supervising conciliation commissioners under the provisions of 11 U. S. 
Code 203 (b) is increased by the percentages prescribed by section 521 of 
the Federal Employees Pay Act of 1945, the per diem rate fixed by the court 
for an individual commissioner, being discretionary, is not automatically 
increased ; however, until the court shall have fixed a different per diem rate, 
such a commissioner is entitled from July 1, 1945, to the 10 percent temporary 
additional compensation, provided for by section 522 of said act, computed 
on the rate fixed as of that date. 
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Comptroller General Warren to the Director, Administrative Office of the United 
States Courts, August 7, 1945: 


I have your letter of July 26, 1945, as follows: 


Vouchers of Supervising Conciliation Commissioners and Conciliation Com- 
missioners for the statutory per diems and fees provided (11 U. S. C. 203b) are 
paid by the disbarsing officer of this office upon the administrative examination 
given by the Audit Section. 

Supervising Conciliation Commissioners perform such supervisory functions 
as the court may by order specify. The sole compensation provided is a per diem 
allowance to be fixed by the court in an amount not in excess of $10.00 per day. 
Conciliation Commissioners act for the court in administering the affairs of farm 
debtors and are compensated by a fee of $25.00 for each case submitted, payable 
from the Treasury of the United States, when the duties assigned by the court 
have been completed. 

Under the opinions given January 30, 1943 (B-31873) [22 Comp. Gen. 720], 
July 12, 1943 (B-35403) [23 Comp. Gen. 19], and August 5, 1943 (B-35828), these 
officers were held to be entitled to the increase under the Overtime Pay Acts 
of December 22, 1942 and May 7, 1943 and a formula was given as the basis for 
computing the additional amounts to be paid. 

I ask that you render a similar service respecting the application of the Fed- 
eral Employees Pay Act of 1945 (Public Law 106, 79th Congress) for our guidance 
in computing additional amounts to be added to the vouchers submitted by these 
officers after July 1, 1945. 


Sections 521 and 522 of the Federal Employees Pay Act of 1945, 
approved June 30, 1945, 59 Stat. 301, 302, Public Law 106, provide: 


INCREASE IN BASIC RATES OF COMPENSATION 


Sec. 521. Each officer and employee in or under the judicial branch to whom 
this title applies shall be paid additional basic compensation computed as fol- 
lows: 20 per centum of that part of his rate of basic compensation which is not 
in excess of $1,200 per annum, plus 10 per centum of that part of such rate 
which is in excess of $1,200 per annum but not in excess of $4,600 per annum, 
plus 5 per centum of that part of such rate which is in excess of $4,600 per annum. 
The limitations of $6,500 and $7,500 with respect to the aggregate salaries pay- 
able to secretaries and law clerks of circuit and district judges, contained in the 
eighth paragraph under the head “Miscellaneous Items of Expense” in the Judi- 
ciary Appropriation Act, 1946 (Public Law Numbered 61, Seventy-ninth Con- 
gress), shall be increased by the amounts necessary to pay the additional basic 
compensation provided by this section; and the changes in the rates of basic 
compensation in the Classification Act of 1923, as amended, made by section 405 
of this Act shall not be taken into account in fixing salaries under such eighth 
paragraph. 


TEMPORARY ADDITIONAL COMPENSATION IN LIEU OF OVERTIME 


Sec. 522. During the period beginning on July 1, 1945, and ending on June 
30, 1947, each officer and employee in or under the judicial branch entitled to the 
benefits of section 521 of this Act shall be paid additional compensation at the 
rate of 10 per centum of (a) the rate of his basic compensation, or (b) the rate 
of $2,900 per annum, whichever is the smaller. As used in this section the term 
“basic compensation” includes the additional basic compensation provided for by 
section 521 of this act. 


Section 203(b), title 11, U. S. Code, provides, so far as here mate- 
rial, as follows: 


Upon filing of any petition by a farmer under this section there shall be paid 
a fee of $25 to be transmitted to the clerk of the court and covered into the Treas- 
ury. The conciliation commissioner shall receive as compensation for his services 
a fee of $25 for each case submitted to him, to be paid out of the Treasury when 
the conciliation commissioner completes the duties assigned to him by the court. 
A supervising conciliation commissioner shall receive, as compensation for his 
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services, a per diem allowance to be fixed by the court, in an amount not in 
excess of $10 per day, together with subsistence and travel expenses in accord- 
ance with the law applicable to officers of the Department of Justice. Such 
compensation and expenses shall be paid out of the Treasury. * * * 

Conciliation commissioners and supervising conciliation commis- 
sioners appear to qualify as officers “in or under the judicial branch” 
of the Government within the meaning of those words as used in 
sections 521 and 522 of the new pay statute above quoted. See sec- 
tion 101(c) of said act, 59 Stat. 296. Consequently, under section 521 
of the new pay statute the fees earned by conciliation commissioners at 
the rate of $25 per case may be regarded as increased 20 percent upon 
the first $1,200 earned during the year beginning July 1, 1945, 10 
percent upon the next $3,400 ($4,600 less $1,200) earned during said 
year, and 5 percent upon the amount in excess of $4,600 earned dur- 
ing the same year. In addition, under section 522 of the statute, con- 
ciliation commissioners properly may be considered as being entitled 
to 10 percent of the earned rates as increased by section 521 of the 
statute on the first $2,900 earned during the year—such additional com- 
pensation being payable only during the period beginning July 1, 1945, 
and ending June 30, 1947. 

The maximum rate of $10 per diem authorized to be paid super- 
vising conciliation commissioners is increased by operation of section 
521 of the new pay statute to $11.46. See decision of July 30, 1945, 
B-47471, 25 Comp. Gen. 138, to the Attorney General, stating the 
formula for computing the increased per diem rate of compensation 
of additional bailiffs. As the former per diem rate of $10 and the 
new per diem rate of $11.46 are maximum rates, and as the statute 
vests a discretion in the court to fix any per diem rate of compensation 
for supervising conciliation commissioners not to exceed the maxi- 
mum, the per diem rates so fixed for individual supervising concilia- 
tion commissioners are not automatically increased by section 521 
of the new pay statute—said section merely authorizing the court in 
its discretion, to fix rates in individual cases subject to the increased 
maximum. Cf. decision of July 10, 1945, B-50789, 25 Comp. Gen. 
35, to the Commissioner, United States Section, International Bound- 
ary Commission, United States and Mexico, and decision of July 23, 
1945, B-50979, 25 Comp. Gen. 86, to the Secretary of the Navy. How- 
ever, under section 522 of the new pay statute, supervising concilia- 
tion commissioners are entitled as of July 1, 1945, to 10 percent “addi- 
tional compensation” on the fixed basic per diem rate otherwise pay- 
able as of July 1, 1945, and should basic rate thereafter be increased 
by the court under authority of section 521 of the statute, they then 
would be entitled to the 10 percent additional compensation on the 
increased basic rate from the date such increased basic rate was fixed 














DECISIONS OF THE COMPTROLLER GENERAL 161 


by the court—subject, of course, to the limitation prescribed in said 
section 522. 

It is understood that there are no fixed pay periods for concilia- 
tion commissioners who usually are paid on vouchers as they are 
presented, and that supervising conciliation commissioners usually are 
paid once a month. In view thereof, you are authorized to adopt such 
procedure in making payments of the increased rates to these officers 
in accordance with the above stated formulas as are deemed adminis- 
tratively expedient, such as the procedure previously adopted under 
the War Overtime Pay Act of 1943, 57 Stat. 75, to which you call 
attention; provided, however, that the limitations prescribed by the 
statute are not exceeded during the fiscal year. 





(B-51325) 


FEDERAL EMPLOYEES PAY ACT OF 1945—FIREFIGHTERS AND SIMILAR 
PROTECTIVE AND CUSTODIAL EMPLOYEES RENDERING “STAND-BY” 
AND “ON CALL” SERVICE; ETC. 


While “stand-by” or “on call” time, except sleeping and eating time, may not be 
regarded in all cases as “hours of employment” within the meaning of the 
overtime compensation provisions of section 201 of the Federal Employees 
Pay Act of 1945, the War Department determination that, in the case of 
firefighters and similar protective and custodial employees, sleeping and 
eating time of 8 hours during each 24 hours on the job shall be considered 
as not “hours of employment” is not objectionable. 

For all computation purposes, including application of the provisions of the Fed- 
eral Employees Pay Act of 1945, in the case of War Department firetighters 
and similar protective and custodial employees who are required to render 
“stand-by” or “on call” service in rotating-shift systems, there may be 
adopted the “two-thirds rule’—two-thirds of each hour of 24 on the job to 
represent time in a pay status and one-third as time out for sleeping and 
eating—in lieu of averaging the number of regularly scheduled hours of 
duty per week in a cycle of more than one week as provided by section 
301 (b) (2), Chap. I, of the Civil Service Commission’s regulations under 
the act. 

Applying the “two-thirds rule” in the case of firefighters and similar protective 
and custodial employees whose workweeks include periods during which 
they may not be required to work but are required to remain on duty and 
render “stand-by” or “on call” service, the first 60 hours on the job less 20 
hours for sleeping and eating may be regarded as the basic 40-hour work- 
week under the Federal Employees Pay Act of 1945, during which straight- 
time rates of compensation (two-thirds of the hourly basic compensation for 
each of the first 60 hours on the job) are payable. 

Firefighters and similar protective and custodial employees whose 24-hour periods 
of duty involve “stand-by” or ‘‘on call” time, and who may be compensated 
under the Federal Employees Pay Act of 1945 at straight-time rates on the 
basis of two-thirds of the hourly basic compensation for each of the first 
60 hours on the job—one-third of each 24 hours of duty being considered 
sleeping and eating time—should be charged with two-thirds of an hour’s 
pay for each hour in a nonpay status, rather than with an hour’s pay. 

Under the “two-thirds rule” which may be applied to War Department fire- 
fighters and similar protective and custodial employees whose 24-hour periods 
of duty involve “stand-by” or “on call” time, the night pay differential pro- 
vided by section 301 of the Federal Employees Pay Act of 1945 should be 
computed on the basis of two-thirds of 10 percent of the basic rate of com- 
pensation for that portion of the first 60 hours on the job (which is consid- 
ered as the basic workweek) falling between 6 p. m. and 6 a. m. 
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War Department firefighters and similar protective and custodial employees who 
work more than 48 hours during an administrative workweek in regularly 
recurring cycles under a rotating-shift system are not to be regarded as 
rendering “occasional or irregular” overtime duty for which compensatory 
time off may be granted under section 202 (a) of the Federal Employees 
Pay Act of 1945 in lieu of payment of overtime compensation under section 201. 


Comptroller General Warren to the Secretary of War, August 8, 1945: 


I have your letter of July 25, 1945, as follows: 


Enactment of the Federal Employees’ Pay Act of 1945 (Public Law 106—79th 
Congress) has given rise to a number of questions relative to the method to be 
followed in computing the pay of those employees whose work weeks include 
periods during which they may not be required to work but during which they 
are required to remain on duty and render “stand-by service.” 

Within the Department there are a considerable number of these employees, 
primarily firefighters and similar protective or custodial employees. Because 
of the nature of their work, location of their posts of duty, the manpower situ- 
ation in certain areas, and similar factors, tours of duty for these employees 
are not, and cannot be standardized. The following are cited as a few typical 
examples of the tours in existence. 


Ss M T Ww . F Ss 
had casting oars 24 0 24 0 24 0 24 
TA ait ee 0 24 0 24 0 24 0 
i ine tll ela tia 24 24 24 0 0 0 24 
a ta can ee hedge enaaieaees 24 24 0 0 0 24 24 
ti 24 0 0 0 24 24 24 
cies 0 0 0 24 24 24 0 
SSSR Te Se ere ere ee 0 0 24 24 24 0 0 
I 5 as a teacatetigeientlen 0 24 24 24 0 0 0 
al 24 24 24 24 24 24 24 
all a cnditey 0 0 0 0 0 0 0 
RN teases tebicueath echants Gepemaieinemegiaie 24 0 24 0 24 0 0 
NI AS ead 0 24 0 24 0 24 0 


Heretofore the regulations of the Department, issued pursuant to the pro- 
visions of the War Overtime Pay Act of 1943, and of the Civil Service Com- 
mission’s Overtime Pay Regulations, have required that in the case of the 
tours cited and other similar tours eight hours of each duty day be considered 
as time allowed the employees for sleep and meals. The period of time allowed 
for sleep and meals under any of the tours in existence has not been specifically 
set aside by clock hours since under the conditions of employment and duty 
such action is not feasible. Instead it has been considered that the employee 
is, in effect actually working the equivalent of 24 of each hour he is on duty. 

Section 301 (b) (2) [Chap. I] of the Civil Service Commission Regulations 
promulgated by Executive Order 9578, 29 June 1945, contains the following pro- 
visions relative to the establishment of tours of duty for these employees: 

“In the case of employees whose work includes periods during which they 
are required to remain on duty and render ‘stand-by service’ at or within the 
confines of their stations, the length of the administrative workweek, for the 
purpose of these regulations, shall be the total number of regularly scheduled 
hours of duty per week (or in rotating shift systems, the average number of 
regularly scheduled hours of duty per week for the cycle), including all such 
‘stand-by’ or ‘on-call’ time except that allowed by regulation of the depart 
ment or independent establishment for sleep and meals.” 

It appears that under the quoted provision of the Executive Order referred 
to the Department should continue its past practice of (1) totaling the number 
of duty hours in the work cycle (2) subtracting therefrom the total number of 
hours allowed for sleep and meals (3) dividing the result by the number of 
weeks in the work cycle and (4) considering the average workweek so obtained 
as the workweek for pay computation purposes. Under this arrangement em- 
ployees working the first three tours cited would receive compensation for 56 
hours each week; employees working the last tour cited would receive com- 
pensation for 48 hours each week. 
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However, if this practice is followed there is doubt as to the application of 
Sections 201 and 604a of Public Law 106. These sections provide in per- 
tinent part as follows: 

“Secrion 201. Officers and employees to whom this title applies shall, in 
addition to their basic compensation, be compensated for all hours of em- 
ployment, officially ordered or approved, in excess of 40 hours in any adminis- 
trative work week, at overtime rates as follows: * * *” 

“Secrion 604(a). It shall be the duty of the heads of the several depart- 
ments * * * to establish as of the effective date of this act, for all full 
time officers and employees in their respective organizations, * * * a basic 
administrative workweek of forty hours * * *.” 

Assuming continuation of the past practice of averaging the workweeks for 
this class of employees the following questions immediately present themselves 
and other similar questions are anticipated. 

(1) What hours of the week, in each week of the work cycle should be con- 
sidered as the basic administrative workweek of forty hours, during which 
straight-time rates of compensation are payable. 

(2) In the event of an absence in a non-pay status would the employee lose 
an hour’s pay for each hour of absence or, since eight hours of each 24 hour 
tour of duty is considered as time available for sleep or meals would it be 
proper to deduct % of an hour’s pay for each hour in a non pay status. 

(3) Would the night differential prescribed by Section 301 of Public Law 106 
[59 Stat. 298] be payable for all duty hours falling between 6 PM and 6 AM or 
should some allowance be made for the time available to the employees for sleep 
and meals? 

(4) Beyond what hours of the administrative workweek would work performed 
be considered as “irregular overtime duty” within the meaning of Section 204 
of the Civil Service Commission’s regulations. 

(5) Assuming that an employee held the first tour cited above it would appear 
that under the Civil Service Commission’s regulations he would receive 56 hours 
pay for 64 hours of duty (96 hours of duty minus 32 hours available for sleep 
and meals) during the first week of his work cycle and 56 hours pay for 48 hours 
of duty (72 hours of duty minus 24 hours available for sleep and meals) during 
the second week of his work cycle. In the event of separation of this employee 
at the end of the first week of the work cycle, or in the event he worked only 
the second week of the work cycle, would it be proper to pay for the average work- 
week of 56 hours? 

As was stated above, it has been the policy of the Department in applying 
the Civil Service Commission’s regulations, to consider that eight hours out 
of each twenty-four hour tour of duty is time available to the employee for 
sleep and meals. In view of this fact, the fact that it is administratively imprac- 
ticable for the hours so available to be specifically set aside by clock hours, and 
in view of the problems which are presented by application of the principle of 
an average workweek, it appears desirable that the Department be permitted to 
consider that for each hour on duty the employee earns pay for % of an hour. 

If such action is permissible each week of seven consecutive days will be con- 
sidered as a unit and pay computed on the basis of the actual number of hours in 
a duty status during the seven day period. For example: An employee assigned 
to the first tour cited would receive 34 of the straight time hourly pay for each 
hour in a duty or leave status during the first 60 hours of the workweek, and 
%, of the overtime hourly rate for each hour in a duty status above 60 hours. 
Thus, if he were in a pay status during the entire week, he would receive full 
straight time pay for 40 hours and full overtime pay for 24 hours. This makes 
proper allowance for the time available for meals and sleep (96 duty hours minus 
32 available for sleep and meals equals 64 hours for which compensation is 
payable). 

Since the Department is faced with the immediate necessity for computing 
the pay of this class of employee an early decision would be appreciated. 


It is understood that the regulation of the Civil Service Commis- 
sion, quoted in the fourth paragraph of your letter, so far as concerns 
the inclusion of “stand-by” or “on call” time on the job, less sleeping 
and eating time, as “hours of employment” within the meaning of 
the Federal Employees Pay Act of 1945, is based upon the decision 
of the Supreme Court of the United States in the case of Armour 
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& Company v. Wantock et al., 323 U. S. 126, holding as follows 
[quoting from the syllabus] : 

2. The conclusion of both courts below that, upon the facts of this case, 
time spent on the employer’s premises by fireguards subject to call—excluding 
time spent sleeping and eating, but including time spent idling or in recreation— 


was working time compensable under the maximum hours and overtime pro- 
visions of the Fair Labor Standards Act, sustained. P. 132. 


See, also, Skidmore et al. v. Swift & Co., 323 U. S. 184. While it 
is not to be assumed that those decisions, the conclusions of which were 
based upon the facts of the particular cases under consideration by 
the court, necessarily would require the conclusion that “stand-by” 
and “on call” time on the job, except sleeping and eating time, must 
in all cases be regarded as “hours of employment” within the meaning 
of section 201 of the new pay statute, 59 Stat. 296, as might be inferred 
from the Civil Service regulation, nevertheless, in the light of the 
Supreme Court decisions this office is not required to object to the 
administrative action of the War Department in determining that 
sleeping and eating time of 8 hours curing each 24 hours on the 
job shall be regarded as not “hours of employment” within the meaning 
of the new pay statute. 

Neither is this office required to object to the adoption of the so- 
called, “two-thirds rule,” for all computations—one-third of the time 
on the job to represent time out for sleeping and eating—suggested 
in the antepenultimate and penultimate paragraphs of your letter, 
the adoption of which rule obviates the necessity for the averaging 
of the number of regularly scheduled hours of duty per week in a 
cycle of more than one week as provided in that part of the quoted 
Civil Service regulation included in parentheses. No opinion is here 
expressed regarding the legality of those averaging provisions of the 
regulations. 

Upon the above-stated basis, your questions are answered as follows: 

(1) The first 60 hours on the job less 20 hours for sleeping and 
eating properly may be regarded as the basic workweek during which 
straight time rates of compensation (two-thirds of the hourly basic 
compensation for each of the first 60 hours on the job) are payable. 

(2) In line with the answer to question (1), the first alternate 
under this question is answered in the negative and the second in the 
affirmative, 

(3) There should be paid two-thirds of 10 percent of the basic rate 
of compensation for that portion of the first 60 hours on the job 
falling between 6 p. m. and 6 a.m. See decision of July 18, 1945, 
B-50927, 25 Comp. Gen. 62, to the Federal Works Administrator. 

(4) Section 202 (a) of the new pay statute, 59 Stat. 297, provides: 

The heads of departments, or independent establishments or agencies, including 


Government-owned or controlled corporations, and of the District of Columbia 
municipal government, and the heads of legislative or judicial agencies to which 
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this title applies, may by regulation provide for the granting of compensatory 
time off from duty, in lieu of overtime compensation for irregular or occasional 
duty in excess of forty-eight hours in any regularly scheduled administrative 
workweek, to those per annum employees requesting such compensatory time 
off from duty. 

Section 204, part II, of Chap. I of the Civil Service regulations 
provides: “ ‘Irregular or occasional overtime duty’ means hours of 
employment in excess of the regularly scheduled administrative 
workweek.” If that definition is intended to constitute a basis for 
applying section 202 (a) of the statute, it would not appear to meet 
the terms and conditions of the statute. In the first place, the overtime 
work for which compensatory time off from duty may be granted at 
the request of an employee must be in excess of 48 hours in any regu- 
larly scheduled administrative workweek, rather than in ewcess of an 
administrative workweek. See answer to question 2, decision of July 
28, 1945, B-51099, 25 Comp. Gen. 121, to the Secretary of Agriculture, 
as to the proper meaning of the term “administrative workweek” for 
overtime pay purposes. In the second place, the overtime work per- 
formed in excess of 48 hours in any administrative workweek—7 con- 
secutive calendar days—must be irregular or occasional, rather than 
regular, within such cycles of employment as are set forth in your 
letter. That is to say, under the terms of the statute overtime com- 
pensation must be paid for all overtime work up to and including 8 
hours per week and, also, for all overtime work officially ordered or ap- 
proved for performance regularly in excess of 8 hours per week in 
any administrative workweek, such as is shown in the cycles of em- 
ployment stated in your letter. Therefore, overtime compensation 
must be paid for all of the hours of the cycles of employment stated, 
but, of course, if in addition to all hours of employment regularly 
required of the firefighters and similar protective or custodial employ- 
ees, an individual employee works overtime irregularly or occasionally, ~ 
compensatory time off from duty may be granted upon the request of 
the employee pursuant to administrative regulations so providing. 

(5) It is understood that the adoption of the so-called “two-thirds 
rule” requiring compensation to be computed for each week as a 
separate and distinct unit, would obviate the necessity for the averag- 
ing of hours of employment during a period of more than one week. 
Upon that basis, no answer to this question would appear to be 
necessary. 


(B-51413) 


POSTMASTERS AT FIRST-CLASS OFFICES—SALARY RATE 
ADJUSTMENT UNDER ACT OF JULY 6, 1945 


Section 8 (a) of the Postal Service pay statute of July 6, 1945—effective July 1, 
1945—fixing a new schedule of salary rates for postmasters at first-class 
offices based upon gross postal receipts for the preceding calendar year, super- 
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sedes and renders inoperative the schedule of salary rates prescribed by 
law in effect on June 30, 1945 (39 U. S. Code 54), which is inconsistent with 
the new schedule, and the salary rates of postmasters as of July 1, 1945, must 
be fixed in accordance with the provisions of the new statute, except as the 
saving provision of section 8 (b) may be applicable. 

Where, in readjusting as of July 1, 1945, the salary of a postmaster at a first-class 
office based upon increased postal receipts for the calendar year 1944, appli- 
cation of the new salary schedule prescribed by section § of the Postal Service 
pay statute of July 6, 1945, results in a salary increase, the provisions of 
section 8 (b) saving the base annual compensation of postmasters from re- 
duction by reason of the new act have no effect to save the postmaster the 
right to have his salary based upon the more beneficial schedule prescribed by 
superseded prior law (39 U. S. Code 54). 


Comptroller General Warren to the Postmaster General, August 8, 1945: 
I have your letter of August 1, 1945, reference 15, as follows: 


In the adjustment of salaries of postmasters pursuant to Public Law No. 134, 
approved July 6, 1945, the Department has encountered instances where the gross 
receipts of a post office were less than $600,000 per annum for the calendar year 
1943, but during the calendar year 1944 such receipts were $600,000 or more but 
less than $1,000,000. A decision is requested as to whether the postmasters’ sal- 
aries at such offices should be fixed at $5,600 per annum, effective July 1, 1945, 
or whether they come under the savings clause, section 8 (b) of the Act, and 
should receive a salary of $6,000 per annum. 

An example is Brockton, Massachusetts. For the fiscal year ended June 30, 
1945, the postmaster’s salary was $5,000 per annum, based on adjusted receipts 
of $565,615 for the calendar year 1943. For the calendar year 1944, the receipts 
of this office amounted to $695,687. Under laws in effect June 30, 1945, the 
postmaster’s salary would have advanced to $6,000 on July 1, 1945, but through 
the operation of Public Law No. 134 his salary advanced to only $5,600 on that 
date, the grade provided for offices having receipts of $600,000 but less than 
$1,000,000. 

If you conclude that postmasters at such offices should receive salaries of $6,000 
per annum effective July 1, 1945, under section 8 (b), will this savings clause 
continue to operate for postmasters at similar offices who were incumbents as 
of June 30, 1945, in adjusting their salaries on July 1, 1946, July 1, 1947, etc.? 
For example, there are a number of offices that had gross receipts of $500,000 but 
less than $600,000 during the calendar year 1944; the postmusters’ salaries were 
set at $5,300 per annum on July 1, 1945, in accordance with Public Law No. 134. 
It is probable that some of these offices will have gross receipts of $600,000 or 
more but less than $1,000,000 during the calendar year 1945. Under laws in 
effect prior to July 1, 1945, such postmasters would have their salaries advanced 
to $6,000 on July 1, 1946, but under Public Law No. 134 they may advance to 
only $5,600 on that date. 


Section 8 of the act of July 6, 1945, Public Law 134, effective July 1, 
1945 (see section 28, 59 Stat. 461), provides, so far as here material, 
as follows: 

Sec. 8. (a) The compensation of postmasters shall be annual salaries to be 
fixed by the Postmaster General from their respective quarterly returns for the 


calendar year immediately preceding the adjustment, based on gross postal 
receipts at the following rates * * * 


FIRST CLASS 
* . a * * * + 
Goeee Hut lose than 610000001 2 = 5, 600 
> * * * . * 


(b) The base annual compensation of an incumbent postmaster shall not be 
reduced in the readjustment to conform to the provisions of this Act, except for 
a decrease in gross postal receipts to an amount for which a lower salary grade 
is provided. 
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Section 54, Title 39, United States Code, in effect on June 30, 1945, 
fixed the annual salary rate of $6,000 for postmasters of first-class post 
offices based upon gross postal receipts of the office for the preceding 
calendar year (1943 for the fiscal year 1945) of $600,000 but less than 
$1,500,000. Of course, that provision of law was superseded and ren- 
dered inoperative by section 8 (a) of the new statute, 59 Stat. 437, effec- 
tive July 1, 1945. That is to say, the new statute having provided 
entirely new schedules of salary rates for postmasters based, in many 
instances, upon different ranges of postal receipts of the office, the law 
in effect on June 30, 1945, so far as inconsistent with the new law, ceased 
to operate thereafter, and the adjustment of salary rates of postmasters 
as of July 1, 1945, must be fixed in accordance with the provisions 
of the new law based upon postal receipts of the office for the calendar 
year 1944, except so far as subsection (b) to section 8, 59 Stat. 438, may 
be applicable. United States v. Tynen, 11 Wall. 88, 92. 

Subsection (b) of section 8 does not provide, and may not be con- 
strued to mean, that the salary rate of a postmaster shall not be less 
than he would have received on July 1, 1945, under the law in effect 
June 30, 1945—compare section 21 of the statute and decision of August 
1, 1945, B-51247, 25 Comp. Gen. 149, to you, regarding employees of the 
Mail Equipment Shops—but saves to a postmaster only the salary 
he actually was receiving on June 30, 1945, under the law then in 
effect, provided there is no such decrease in postal receipts of the office 
he occupied for the calendar year 1944, as would require a reduction 
in his salary rate by application of the formula prescribed by the new 
statute. 

Therefore, referring to your first question, the salary rate of the 
postmaster in the case presented should be fixed at $5,600 per annum 
effective July 1, 1945, an increase of $600 per annum over the salary 
rate he was receiving on June 30, 1945. 

The answer to your first question renders it unnecessary to answer 
your second question. 


(B-51124) 


SUBSISTENCE—PER DIEMS—VESSELS—DEDUCTIONS FOR LODGING 
FURNISHED ON GOVERNMENT-OPERATED VESSELS 


In view of paragraph 44(a) of the Standardized Government Travel Regulations 
providing that the term “lodgings” does not include “staterooms or berths 
on steamers, and expenses thereof are not subsistence expenses,” no per 
diem allowance deduction as for lodgings is required under paragraph 47(a) 
of said regulations in the case of an employee who, in connection with 
travel by vessel operating under bareboat charter to the Government, is to 
be paid per diem on the basis of the $7 rate authorized for travel outside 
the continental United States rather than the $3 rate authorized “while 
aboard ship where the cost of meals is included in the fare paid.” Compare 
24 Comp. Gen. 365. 
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Comptroller General Warren to Richard Faxon, Department of Agriculture, 
August 9, 1945: 


Consideration has been given your letter of June 28, 1945, as follows: 


There is attached hereto a voucher which has been presented for certification 
for payment in favor of Norman E. Flitters, Plant Quarantine Inspector, in the 
amount of $28.00 covering taxi fare $1.00 and per diem $27.00 between San Fran- 
cisco, California and Honolulu, T. H. from June 12 to June 21, 1945, under orders 
of the Acting Chief of the Bureau of Entomology and Plant Quarantine dated 
April 4, 1945. 

The employee's travel orders allowed a per diem of “$3.00 while aboard ship 
where cost of meals is included in fare paid.” A Government Transportation 
Request was used covering transportation and meals while aboard the S. 8. 
Maunalei of the Matson Navigation Company operating under bareboat charter 
to the War Shipping Administration. 

The undersigned wishes to be informed as to how far the Decision of the Comp- 
troller General 24-365 (B-45286) applies to the attached reimbursement voucher. 
There are obvious points of similarity between Mr. Flitters’ voucher and that 
of Mr. Maffey considered in the mentioned decision. However, Mr. Flitters’ travel 
orders omit references to “berth.” Paragraph 44(a) Government Travel Regu- 
lations states: “The term ‘lodgings’ does not include berths, sections, compart- 
ments or drawing rooms on sleeping cars or staterooms or berths on steamers, 
and the expenses thereof are not subsistence expenses. See pars. 47 and 47(a).)” 

In connection with certification of the attached voucher should I be governed 
by the per diem administratively allowed as claimed by the traveler; the 4 reduc- 
tion of the $7.00 rate of per diem as decided in 24-365 (B—45286) ; or should the 
$7.00 per diem be reduced by only % for the three meals furnished each day? 


In decision of November 7, 1944, B-45286, 24 Comp. Gen. 365, re- 
ferred to in your letter, it was held (quoting from the syllabus) : 


Where an employee’s travel order authorized $7 per diem in lieu of sub- 
sistence for travel outside the continental United States “except that the rate 
will be $2.50 aboard ships when ticket includes meals and berth,” the exception 
is regarded as having been intended for application if the travel were per- 
formed on a commercial vessel, and where the travel was not so performed 
but by a vessel operated by the Government under bareboat charter, the $7 rate 
became the basic rate payable, from which one-fifth must be deducted for each 
meal and lodging furnished without cost, in accordance with paragraph 47 (a) 
of the Standardized Government Travel Regulations. 

As stated in your letter, the facts presented in this case are substan- 
tially the same as those considered in the above decision, except that 
the travel orders involved here allowed the traveler a per diem of $3 
“aboard ship where cost of meals is included in the fare paid,” and no 
mention was made in said travel orders as to whether the cost of berth 
or stateroom on the ship also was to be included in the fare. 

In line with the holding in the above decision, since the payment of 
$3 per diem would be in excess of the per diem authorized in para- 
graph 47 (a) of the travel regulations, such provision of the travel 
orders must be disregarded. As noted in your letter, paragraph 44 (a) 
of the travel regulations expressly provides that the term “lodgings” 
does not include “staterooms or berths on steamers, and expenses 
thereof are not subsistence expenses.” In view thereof, the $7 per diem 
rate specified in the travel order for travel outside the continental 
United States is subject to reduction of one-fifth for each meal fur- 


nished by the Government without charge as specified in the travel 
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orders. Hence, the traveler is entitled to two-fifths of $7 per diem, or 
$2.80, for each whole day covered by the travel here involved. 

The voucher is returned herewith and should be recomputed on the 
foregoing basis before being certified for payment. 


(B-51345) 


LUMP-SUM LEAVE PAYMENTS—SEPARATION DATE—EFFECT OF 
RESIGNATION WHILE ON LEAVE WITHOUT PAY 


Where an employee with annual leave to his credit resigned while on leave 
without pay without returning to duty, the separation date for purposes of 
a lump-sum payment for his leave under the act of December 21, 1944, should 
be considered as the date of resignation rather than the last day of active 
duty, and the lump-sum payment should be computed at the rate of com- 
pensation under the Federal Employees Pay Act of 1945 applicable on such 
date of separation instead of the lower rate under prior law in effect on the 
last day of active duty. 


Comptroller General Warren to William L. Hunt, Smaller War Plants Corpora- 
tion, August 9, 1945: 


I have your letter of July 25, 1945, as follows: 


There has been presented to me for certification the enclosed Standard Form 
No. 1128, Pay Roll for Personal Services, Bureau Voucher No. 3350, in the gross 
amount of $2,209.36, representing the lump-sum payment of 80 days 2 hours 
accrued vacation leave. 

The employee on April 26, 1945, at which time he was a Field Representative, 
CAF-14, $6,500 per annum, was granted LWOP for a period 60 days ending 
June 25, 1945. Under date of June 14, 1945, he requested that his LWOP status 
be extended to September 30, 1945. In a letter dated June 29, 1945, he was 
advised that his request for extension of LWOP had been approved for a period 
of two weeks and that his LWOP status would expire July 8, 1945 cob. On 
July 8, 1945, he submitted his resignation effective at the close of business 
July 8, 1945. 

Effective May 16, 1945, while in LWOP status, by transfer and reassignment 
his designation was changed from Field Representative, CAF-14, $6,500 per 
annum to Business Specialist (Special Assistant to Chief Loan Agent), CAF-13 
$6,400 per annum. 

His last day of active duty, and in pay status, was April 25, 1945, when his 
salary was $6,500 per annum. He resigned July 8, 1945 without returning to 
active duty. Although it was probably suspected that he would be terminated 
while in LWOP status nevertheless he had the right to return to active duty, 
and his actual resignation was not known until after July 8, 1945. 

It has been held, C.D. No. B-48972, 4/20/45 [24 Comp. Gen. 768], that pay- 
ment for annual leave in a lump-sum pursuant to the provisions of the Act of 
December 21, 1944, is required to be made at the rate of compensation prop- 
erly received by the employee at the date of separation. If the last day on 
active duty is considered the date of separation and payment made at the rate 
properly received at that time the employee would be entitled to the equivalent 
of being carried on the pay roll to and including two hours July 30 at $6,500 
per annum on a 30 day month basis, 6 working days per week. 

Should the separation date be considered July 8, 1945, the date on which the 
resignation is a matter of record, at the salary in effect June 30, 1945, namely, 
$6,400 per annum to which he was reassigned by personnel action effective May 
16, 1945, he would be entitled to the benefits of the Federal Employees Pay Act 
of 1945 and his lump-sum payment would be on the basis of $7,070 per annum. 
Since the basic work-week of this Corporation is 40 hours per week, Monday 
through Friday, 80 days 2 hours accrued vacation leave would carry him through 
2 hours October 30, 1945 without overtime. 

The enclosed pay roll is prepared on the latter basis. Am I authorized to 
certify it as prepared? If not, kindly advise the basis on which it should be 
calculated and state the gross amount due. 
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The act of December 21, 1944, 58 Stat. 845, Public Law 525, provides 
that payment in a lump sum for accumulated and current accrued 
annual or vacation leave shall be made when an employee “is separated 
from the service.” Of course, an employee on leave without pay may 
not be regarded as having been separated from the service. See section . 
4.8 (a) of the current leave regulations. This office has held that when 
employees resign while on annual or sick leave without returning to 
active duty, the separation from the service for the purpose of the 
above act should be administratively fixed based upon the resignation 
and need not be regarded as having taken place on the last day of 
active duty. 24 Comp. Gen. 659; id. 735; and id. 768. No reason is 
perceived why the same rule should not be applied to resignations 
effected while in a leave without pay status. Hence, in this case, since 
the date of resignation on July 8, 1945, properly is for considering as 
the effective date of separation from the service, the employee is en- 
titled to be paid at the rate of compensation applicable to the position 
he held on such date, and it is immaterial that on such date his rate of 
compensation happens, by operation of law, to be higher than the rate 
in effect on the last day of active duty. 

Accordingly, the voucher, if otherwise correct, may be certified for 
payment upon that basis. 

The voucher is returned herewith. 


(B-49360) 
LUMP-SUM PAYMENTS UNDER NAVAL AVIATION CADET ACT OF 1942 


The lump sum of $500 for each year of active service authorized by section 12 
of the Naval Aviation Cadet Act of 1942, as amended, may be paid on a 
prorated basis in the case of a naval aviation reserve officer who was killed 
in or duty before completing one year’s active service. Compare 24 Comp. 
Gen. ; 

The release—other than at his own request or as a result of disciplinary action— 
of a Naval Reserve officer from active duty as an officer commissioned pur- 
suant to the Naval Aviation Cadet Act of 1942, although he was immediately 
transferred to a different classification and thereupon ordered to active duty, 
constituted a “release from active duty” as contemplated by section 12 of the 
act, entitling him to payment of the lump sum provided by said section. 

Officers whose commissions in the Naval or Marine Corps Reserve pursuant to 
the provisions of the Naval Aviation Reserve Act of 1939 or the Naval Avia- 
tion Cadet Act of 1942 are terminated so that they might accept commissions 
in the Regular Navy or Marine Corps under the provisions of section 2 of 
the Naval Aviation Personnel Act of 1940 are not entitled to the lump-sum 
payment authorized by section 12 of the 1942 act for aviation reserve officers 
upon release from active duty. 


Assistant Comptroller General Yates to the Secretary of the Navy, August 
10, 1945: 
There has been considered your letter of April 25, transmitting a 
letter dated April 21, 1945, from the Chief of the Bureau of Supplies 
and Accounts and, requesting a decision on certain questions raised 
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therein respecting the lump-sum payments authorized by section 12 of 
the Naval Aviation Cadet Act of August 4, 1942, 56 Stat. 738, as 
amended by the act of October 25, 1943, 57 Stat. 574. 


The letter from the Chief of the Bureau of Supplies and Accounts 
is as follows: 


Ref: (a) Claim No. 0984409 in the case of Ensign Wm. George Logan, Jr., 
USN, disallowed by General Accounting Office on 20 Jul 1942. 
(b) Section 12 of the Naval Aviation Cadet Act of 1942, approved August 
4, 1942 (56 Stat. 738). 
(ce) Act of October 25, 1943 (57 Stat. 574), amending ref (b). 
(d) Decision of Comp. Gen. B-41115, dated 4 Sep 1944. 
(e) Decision of Comp. Gen. B-45457, dated 27 Jan 1945. 
Encl.: (A) _e bn ) beneficiary slip executed by Ensign Earl Eldridge Garwick, 


(B) Application of Mrs. Bernice L. Garwick dated 14 Feb 1945, for lump 
Sum payment. , 
(C) “ae of transcript of service dated 31 Jan 1945 in the case of Ensign 
arwick. 
(D) BuPers ltr 350926 P 58243 is, dated 24 Feb 1945. 


1. The language in Section 12 of the Naval Aviation Cadet Act of 1942, in so far 
as it relates to period of continuous active duty or service as a commissioned 
officer required to qualify for lump sum payment thereunder, and in so far as it 
relates to prorating the specified increment of lump sum for fractional parts of a 
year of such active commissioned service, is identical to the language contained 
in Section 2 of the Act of June 16, 19386 (49 Stat. 154), authorizing payment of 
comparable lump sum to an Air Corps Reserve Officer on release from active duty. 

2. Ref (b) has been interpreted heretofore to mean that entitlement to lump 
sum did not accrue unless the officer concerned performed at least one year of 
continuous active duty in commissioned status, and that the authority to prorate 
the lump sum for a fractional part of a year applied only in cases where the officer 
concerned performed a fractional part of a year’s active commissioned service 
after completion of one or more years of such service (see Art. 2145-3 (b) (1), 
SandA Manual). The ruling of the Comptroller General in ref (e) indicates that 
such interpretation is incorrect, and that certain Reserve officers (former aviation 
cadets), and their beneficiaries, whose active duty status has been terminated by 
orders of competent authority, or by death, prior to completion of one year’s 
active commissioned service, have been deprived of lump sum payment due them 
under refs (b) and (c). A case in point now pending settlement is that of Ensign 
Garwick, who was appointed an aviation cadet on 7 Aug 1942, accepted appoint- 
ment as ensign A-V(N) on 8 Feb 1944 to rank from 16 Jan 1944, and who was 
killed in an airplane crash on 15 Jul 1944. It is requested that a decision be 
obtained from the Comptroller General as to whether the beneficiary of this 
officer, Mrs. Bernice Lewis Garwick, is entitled to lump sum payment prorated 
for fractional part of the year from 8 Feb to 15 Jul 1944. 

3. Also, it is requested that a decision be obtained from the Comptroller Gen- 
eral as to whether an officer commissioned in the Naval Reserve as authorized 
by law after successful completion of training as an aviation cadet, who is 
released from active duty otherwise than upon own request or as a result of 
disciplinary action prior to completion of one year’s active commissioned service, 
is entitled to lump sum payment prorated for the fractional part of the year 
served. Illustrative of this type of case is that of an officer who enlisted in the 
rating of aviation cadet prior to 4 Sep 1942, was commissioned as ensign A-V(N) 
USNR and commenced active duty in that status on 8 Oct 1943. Pursuant to 
directive contained in Bureau of Naval Personnel orders of 19 Sep 1944, he was 
released from active duty on 26 Sep 1944, transferred from Class A-V(N) to 
Class A-V(S) USNR, and reported for active duty on 28 Sep 1944. 

4. The appointment of Ensign William George Logan, Jr., USN, as ensign 
A-V(N) USNR under the Naval Reserve Act of 1939 (53 Stat. 819), was ter- 
minated on 6 Mar 1941 to permit acceptance on the following day of commission 
in the Regular Navy under authority of Section 2 of the Act of August 27, 1940 
(54 Stat. 865). Such termination of appointment automatically released him 
from active duty, and terminated status as a commissioned officer Class A-V(N) 
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in the Naval Reserve. Hnsign Logan filed claim for lump sum payment under the 
provisions of Section 6 of the cited Act, but such claim was disallowed for the 
following reasons: 

“The payment of the allowance of $500 per annum is considered to be a bonus 
for those members of the Naval Reserve who served in a commissioned status, 
upon completion of the course of the cadet training, when such members of the 
Reserve are separated from the service by release from active duty and return 
to civil life.” 

“Since your termination of commission in the United States Naval Reserve 
was not a complete separation from the service with return to civil life, no, 
break occurring in your service by reason of immediate acceptance of commission 
as ensign, United States Navy, you are, accordingly, not entitled to payment 
within the purview of Section 6, of the act of August 27, 1940, granting lump- 
sum payments to commissioned members of the United States Naval Reserve 
who are released from active duty.” 

The Comptroller General, in ref. (d), considered the question of whether Cap- 
tain Oscar J. Camp, Jr.. USMCR (Av) was entitled to lump sum payment 
authorized in ref. (b) under conditions involving an analogous situation in 
that no break in continuous active duty status was occasioned by change in 
classification. Under orders of 10 Jan. 1944, Captain Camp, as of 21 Jan. 1944, 
was released from active duty as an aviator (NAVC) and, pursuant to orders 
of the same date, he was returned to active duty, effective 22 Jan. 1944, as a 
member of the Marine Corps Reserve (AV). In this case it was held that 
Captain Camp was entitled to lump sum payment, inasmuch as his continuous 
commissioned active duty as a naval aviator, commissioned pursuant to the 
Naval Reserve Aviation Act of 1939, terminated upon his release from active 
duty on 21 Jan. 1944, and the conclusion was reached that the release from active 
duty as a naval aviator and the assignment to duties as a ground officer con- 
stituted a release from active duty contemplated by the statute authorizing pay- 
ment of lump sum. A somewhat analogous case was considered in 23 Comp. 
Gen. 376, in which it was held that transfer of an officer of class A-V(N) USNR 
to the retired list of the regular Navy with retired pay, although continued on 
active duty in the latter status, properly is to be regarded as a release from 
active duty contemplated by the statutes so as to authorize payment at that 
time of the lump sum amounts accrued for continuous commissioned active 
service theretofore performed, irrespective of any subsequent active duty as a 
retired officer and irrespective of whether such duty as a retired officer fol- 
lows immediately upon transfer to the retired list or follows an interval in an 
inactive status. 

5. In view of the foregoing, it also is recommended that a decision be ob- 
tained from the Comptroller General as to whether an officer (former aviation 
cadet) commissioned pursuant to the authority contained in the Naval Aviation 
Reserve Act of 1939 or the Naval Aviation Cadet Act of 1942, whose appoint- 
ment has been terminated heretofore or hereafter for the purpose of accepting 
a commission in the regular Navy as authorized in Section 2 of the Act of August 
27, 1940, is entitled to lump sum payment otherwise properly payable under the 
statutes in effect on date of termination of such appointment. 


Section 12 of the Naval Aviation Cadet Act of 1942, as originally 
enacted, provided as follows: 


When officers commissioned pursuant to this Act or to the Naval Aviation 
Reserve Act of 1989 (53 Stat. 819) are released from active duty that has been 
continuous for one or more years, they, or in the event of the death of such 
officers after continuous active duty for one or more years, the beneficiaries 
specially designated in the manner prescribed by the Secretary of the Navy, 
shall be paid a lump sum of $500 for each complete year of continuous com- 
missioned active service, and in the event of their death not the result of their 
own misconduct, or if released from active duty otherwise than upon their own 
request or as a result of disciplinary action, this lump sum payment shall be 
prorated for fractional parts of each year of such service: Provided, That the 
lump sum payments authorized herein shall accrue for not more than seven 
years and shall be in addition to any pay, allowance, compensation, or benefits 
which they may otherwise be entitled to receive: Provided further, That the 
provisions of this section, except those of the first proviso hereof, may be sus- 
pended during war or national emergency when the President shall so direct, 
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as to all officers who were formerly enlisted in the grade of aviation cadet or 
transferred to that enlisted grade more than thirty days after the date of 
approval of this Act. 


Such section was amended by the act of October 25, 1943, as follows: 


That section 12 of the Aviation Cadet Act of 1942 (56 Stat. 738, 34 U. S. C. 
850k) is hereby amended by inserting after the comma following the word “Navy,” 
in line 6, the following: “or, if no beneficiary has been specially designated, the 
widow of such officer, and if there be no widow, his child or children, and if 
there be neither widow nor child, the representative of the officer’s estate.” 

Sec. 2. This Act shall be effective from August 4, 1942. 


The pertinent language of the quoted section, as amended, aside 
from the provisions respecting payment of the lump sum to the des- 
ignated beneficiary, widow, children, or representative of the estate 
of the officer, in the event of his death, is substantially the same as that 
contained in section 2 of the act of June 16, 1936, 49 Stat. 1524, as 
amended by section 6 of the Army Aviation Cadet Act of June 3, 1941, 
55 Stat. 240, authorizing a lump-sum payment under certain conditions 
to members of the Air Corps Reserve, which reads as follows: 


Whenever any Air Corps Reserve officer who has not been selected for com- 
mission in the Regular Army is released from active duty that has been con- 
tinuous for one or more years, he shall be paid a lump sum of $500 for each com- 
plete year of active service as such officer, and if released from active duty other- 
wise than upon his own request, or as a result of inefficient or unsatisfactory 
service as determined by the Secretary of War, such lump-sum payment shall be 
prorated for fractional parts of each year of such active service. The lump-sum 
payments herein authorized shall be in addition to any pay, allowances, compen- 
sation, or benefits which such officers may otherwise be entitled to receive. 


In decision of January 27, 1945, 24 Comp. Gen. 560, there was con- 
sidered the applicability of the prorating provisions of the said 1936 
act, as amended, in instances where less than one complete year of 
active service as an Air Corps Reserve officer was rendered. It was 
said in that decision: 


The difficulty in construing the section arises mainly from the apparent con- 
flict between the phrase “is released from active duty that has been continuous 
for one or more years” appearing in the first portion of the section and the pro- 
vision in the second portion thereof that if an officer is released from active duty 
otherwise than upon his own request or by reason of disciplinary action by the 
Secretary of War, the lump sum shall be prorated “for fractional parts of each 
year of such active service.” If, as might be adduced from the first portion of 
the section, the right to any lump-sum payment accrues only upon release from 
active duty that has been continuous for one or more years, the provision respect- 
ing the proration of the lump sum necessarily is required to be construed as 
having reference to fractional parts of a year after completion of the first year 
of active service in order to harmonize the two provisions. But such construction 
would seem to disregard the specific provision of the statute that under certain 
conditions the lump sum shall be prorated for “fractional parts” of “each” year 
of such active service, which would include fractional parts of the first year as 
well as subsequent years. However, it appears that the statute properly is sus- 
ceptible of a construction whereby its provisions are brought into harmony and 
effect is given to each word therein. That is, the first portion of the section 
reasonably may be regarded as directing the payment of fixed sum increments 
to Air Corps Reserve officers who have been on active duty for one or more 
complete years, without regard to the reason for their release from active duty, 
rather than as prescribing, as a condition precedent to payment in any case, that 
such active duty be continuous for “one or more years.” It is to be noted, in such 
connection that the statute uses the term “one or more years,” and not “one year 
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or more,” speaking, at that point, of fully completed yearly increments, as a basis 
for paying the fixed $500 increments, without reference to the reason for release 
from active duty. Provision thus having been made for payment of the lump 
sum for “each complete year” of service, irrespective of the reason for the officer’s 
release, the second portion of the section respecting the prorating of such lump- 
sum payments for “fractional parts of each year of such active service” is specially 
directed to those cases where complete years have not been served because of 
release from active duty otherwise than upon the request of the officer or as a 
result of inefficient or unsatisfactory service, and, in that respect, the words “of 
such active service” are more reasonably to be viewed as relating back to the 
more immediately preceding phrase “active service as such officer,” rather than 
to the more remote phrase “active duty that has been continuous for one or more 
years.” 

The Congress having provided specifically for payment of the lump sum on 
a prorated basis in cases where officers, through no fault of their own, are 
prevented from completing full years of service, there appears no reasonable 
basis to attribute to the Congress an intent to limit the operation of such provi- 
sion to those instances where officers are released between anniversary dates of 
their appointments after having served one full year. On the contrary, since 
the considerations which prompted the authorization of prorated payments to 
such officers would be present in the cases of officers released for reasons beyond 
their control before the expiration of the first year of active service, the same 
as in the cases of officers released thereafter, it is reasonable to assume, in the 
absence of a clear showing to the contrary, that the legislative intent was to pro- 
vide the benefit of prorated payments to all such officers. Moreover, when it is 
considered that such lump-sum payments were authorized, not as a mere gratuity, 
but as in the nature of additional compensation to those who obligated themselves 
to serve protracted periods on active duty as Air Corps Reserve officers, the 
conclusion appears warranted that the Congress did not intend that such benefit 
should be denied those officers who, through no fault of their own, were prevented 
from completing any particular period of active duty. * * 


Considering the essentially similar phraseology of the two statutes, 
the construction placed upon the language of the said 1936 act, as 
amended, in the decision of January 2 7, 1945, is equally for applica- 
tion to the language employed in the said section 12 of the Naval 
Aviation Cadet Act of 1942, as amended, in the abserice of a clear 
showing of an intent of the Congress to the contrary. 

Payment of a lump sum on the basis of annual increments of $500 
was authorized initially by section 6 of the Naval Aviation Personnel 
Act of August 27, 1940, 54 Stat. 865, which provided : 

When officers commissioned in the Naval or Marine Corps Reserve pursuant 
to the Naval Aviation Reserve Act of 1939 are released from active duty that 
has been continuous for one or more years, they shall be paid a lump sum of $500 
for each complete year of active service other than duty as aviation cadets under- 
going training and if released from active duty otherwise than upon their own 
request or as a result of disciplinary action, this lump-sum payment shall be pro- 
rated for fractional parts of each year of such service. The lump-sum payments 
authorized herein shall be in addition to any pay, allowance, compensation, or 
benefits which they may otherwise be entitled to receive. 

Report No. 391, at page 3522, of the hearing held June 10, 1940, by 
the Committee on Naval Affairs, House of Representatives, on the bill 
H. R. 10030, which subsequently was enacted into law as the said act 
of August 27, 1940, contains the following statement by Admiral 
Nimitz respecting section 6: 


In order to make the bonus for such service attractive, it is considered 
equitable that it should be based on length of service, and that upon release 
from active duty for the convenience of the Government, a bonus of $500 be paid 
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for each year of commissioned service, prorated to date of release. In case the 
officer is released for his own convenience or for disciplinary reasons, it should 
be computed on a basis of each full year of service. [Italics supplied. ] 
Language identical to that quoted above is contained both in Report — 
No. 2498, June 11, 1940, Committee on Naval Affairs, House of Repre- 
sentatives, and Report No. 1947, July 8, 1940, Committee on Naval 
Affairs, United States Senate, on such bill. There appears no reason 
to doubt that such statement contemplated that the allowance would 
be prorated for the first as well as subsequent years where the officer 
was released for the convenience of the Government. 

The said section 6 of the Naval Aviation Personnel Act of 1940 was 
repealed by section 15 (c) of the Naval Aviation Cadet Act of 1942, 
56 Stat. 739, and there was substituted therefor section 12 of the latter 
act, quoted above. With respect to the substituted section, in the course 
of enactment it was stated in Report No, 2357, July 20, 1942, Committee 
on Naval Affairs, House of Representatives, and repeated in Report 
No. 1565, July 27, 1942, Senate Committee on Naval Affairs, that— 

Section 12 provides for lump-sum payments with minimum requirement of 
1 year of commissioned flying service subsequent to aviation training and limi- 
tation of 7 years’ total of bonus payments. Inasmuch as this lump-sum payment 
is considered as earned, officers will be permitted to designate beneficiaries who 
will receive such payment in the event of their death not the result of their own 
misconduct. The beneficiaries who may be designated in the Government life- 
insurance policies and to receive the 6-month death gratuity are different limited 
classes of relatives and dependents. Under the old act the bonus was established 
to stimulate applications. In wartime such stimulus might or might not be 
desirable or necessary, wherefore a proviso for suspension during war or national 
emergency is incorporated. The special provision for prorating the annual 
lump-sum payment for fractional parts of a year is deemed necessary for fair 
administration of the act. 

While the first sentence of such statement speaks of a “minimum 
requirement” of 1 year of commissioned flying service, that appar- 
ently had reference to the basic or general provision with respect 
to service that “has been continuous for one or more years,” without 
regard to the reason for the release from active duty, and is not viewed 
as having reference to the subsequent “special provision,” mentioned 
in the last sentence of such statement, for prorating such lump-sum 
payments for fractional parts of “each year” of such service, under 
certain specified conditions. In any event, such reference in the com- 
mittee reports to a minimum requirement, as read in its context, 
scarcely would warrant placing a different construction on the words 
of the statute than given the same terms in the concurrent Army 
statute. 

Accordingly, in answer to the question presented in paragraph 2 

ys : q p A in paragrep 
of the letter from the Chief of the Bureau of Supplies and Accounts, 
you are advised that Mrs. Garwick, the designated beneficiary of Earl 
Eldridge Garwick, ensign, A-V (N), USNR, deceased, who is reported 
to have been killed in line of duty prior to the completion of his 
first year of continuous commissioned active service after having been 
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commissioned in the Naval Reserve pursuant to the provisions of the 
Naval Aviation Cadet Act of 1942, supra, is entitled to payment of 
the lump sum authorized by section 12 of that act, as amended, pro- 
rated to the date of death of the said officer. 

Chapter 10, Part H, Bureau of Naval Personnel Manual, 1942, pro- 
vides, in pertinent part, as follows: 


SecTIon 4, OFFICERS, CLAss A-V(N) 


H-10401. AprpoiINTMENTS AND DESIGNATIONS, 


(1) Aviation cadets who fulfill the requirements of law for designation or 
appointment as naval aviators may be commissioned ensigns, A-V(N), U. 8S. 
Naval Reserve, or second lieutenants (NAVC), Marine Corps Reserve. Only 
those aviation cadets so commissioned and so designated or appointed shall be 
deemed to have been commissioned pursuant to the Naval Aviation Cadet Act 
of 1942. 

- * = * = * * 


(4) The designation A-V(N) is intended to identify officers commissioned and 
serving on continuous active duty pursuant to the Naval Aviation Cadet Act of 
1942 and the Naval Aviation Reserve Act of 1939. Officers may not be trans- 
ferred from Class A-V(N) to any other class of the Naval Reserve except upon 
release from active duty. Officers released from active duty may not be con- 
tinued in class A-V(N). 

With respect to the right of the officer in the illustration given in 
paragraph 3 of the letter from the Chief of the Bureau of Supplies 
and Accounts to a prorated payment of the said lump sum where, 
after having been commissioned an ensign, A-V(N), USNR, pur- 
suant to the provisions of the said Naval Aviation Cadet Act of 1942, 
and prior to the expiration of his first complete year of commissioned 
service thereunder, he was released from active duty, was transferred 
to Class A-V(S), USNR, and reported for active duty under the lat- 
ter classification two days later, it will be noted that the quoted article 
of the Bureau of Naval Personnel Manual expressly provides that 
“Officers may not be transferred from Class A-V(N) to any other 
class of the Naval Reserve except upon release from active duty,” and 
that the designation A-~V(N) identifies those officers commissioned 
and serving on continuous active duty pursuant to the Naval Aviation 
Cadet Act of 1942 and the Naval Aviation Reserve Act of 1939. Hence, 
it appears that such a release and transfer would be a release from 
the continuous active duty contemplated by the lump-sum payment 
provisions of section 12 of the said Naval Aviation Cadet Act of 1942, 
although the officer thereupon be ordered to active duty under the dif- 
ferent classification. Compare 23 Comp. Gen. 376; 24 id. 177. If 
such officer was so released “other than at his own request or as a 
result of disciplinary action,” the prorating provisions of the statute, 
for the reasons already given, are for application although such re- 
lease from active duty was effected prior to the completion of the 
first full year of continuous commissioned active service, and the 
officer would be entitled to payment of the lump sum prorated to the 
date of the said release. 
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While paragraph 4 of the quoted letter from the Chief of the Bureau 
of Supplies and Accounts refers to the disallowed claim of William 
George Logan, ensign, U. S. N., for payment of the lump sum author- 
ized by section 6 of the said Naval Aviation Personnel Act of August 
27, 1940, upon his acceptance of a commission in the Regular Navy, it 
is assumed that the question stated in paragraph 5 of the letter has 
reference to the general proposition of the rights of officers to such 
lump-sum payments upon accepting commissions in the Regular Navy 
under the provisions of section 2 of the said Naval Aviation Personnel 
Act of 1940, 54 Stat. 864. 

The said section 2 of the Naval Aviation Personnel Act of 1940 
provides, in pertinent part, as follows: 

The President of the United States is authorized to appoint to the line of the 
Regular Navy and Marine Corps, by and with the advice and consent of the 
Senate, as many naval aviators of the Naval and Marine Corps Reserve as 
he may deem necessary and the authorized number of commissioned officers of 
the line of the Navy and the Marine Corps is increased accordingly. These 
officers shall be appointed to the same grade occupied by them in the Naval or 
Marine Corps Reserve, as the case may be, at the time of such appointment and 
shall take precedence in such grade in accordance with the provisions of section 
8 (e) of this Act" * * *, 

Section 6 of such act—quoted above with respect to the first ques- 
tion submitted—authorizing the lump-sum payment upon release 
from continuous active duty of officers commissioned in the Naval or 
Marine Corps Reserve pursuant to the Naval Aviation Reserve Act 
of 1939, contained no specific prohibition against payment of the lump 
sum to such officers who subsequently should be selected for commis- 
sion in the Regular Navy under the provisions of section 2, supra. 
However, the legislative history of the said 1940 statute clearly dis- 
closes that it was the intent of the Congress that the benefits provided 
in sections 2°and 6 thereof, that is, the opportunity of receiving a 
commission in the Regular Navy and the provision for payment of 
a lump sum upon release from active duty under the commission in 
the Naval Reserve, should be alternative benefits—not cumulative. In 
Report No. 391, at, pages 3503 and 3525 of the hearing held June 10, 
1940, by the House Committee on Naval Affairs on the bill, H. R. 
10030, which became the said act, there appear the following state- 
ments by Admiral Nimitz respecting the inducements which would 
be offered thereby to prospective applicants for commissions in the 
Naval Reserve under the Naval Aviation Reserve Act of 1939: 

May I suggest that the bill offers inducements in two forms—one, a bonus, and 
the other the privilege of competing for a commission in the Regular Navy. The 
latter may not be considered a high privilege because life in the Navy is not 
easy, but highly competitive, and there might be some Pensacola graduates who 
will prefer to take their bonus and go into commercial life. We do not know 
which would be the greater inducement. 

We are offering two inducements in this bill. Some of them will have com- 


missions in the Regular Navy, and for the others instead of getting $500 at the 
end of their active duty, they get $500 for each year of service on active duty. 
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Also, at page 4 of Report No. 2498, June 11, 1940, of the House Com- 
mittee on Naval Affairs, to accompany H. R. 10030, it is stated: 

The committee recognizes that to obtain satisfactory, applications steps must 
be taken to offer inducements to the individuals who will comprise this group. 
This bill does this in two ways: First, by providing an opportunity for those 
Reserve aviators who desire to do so, and who show an adaptability for it, to 
elect the naval profession as a career; and second, by providing a substantial 
bonus for those who return to civil life. 

An identical statement was contained in the report of the Senate 
Committee on Naval Affairs, Report No. 1947, July 8, 1940, on the bill. 

From the foregoing legislative history it clearly appears that the 
lump sum authorized by section 6 of the 1940 statute was intended as 
a benefit accruing only to those officers commissioned in the Naval or 
Marine Corps Reserve pursuant to the provisions of the Naval Avia- 
tion Reserve Act of 1939 who were not given appointments in the 
Regular Navy or Marine Corps. That being the intent of section 6 
of the 1940 act, there would appear no basis on which to ascribe a 
different intent to the substituted essentially similar provisions of 
section 12 of the said Naval Aviation Cadet Act of 1942, as amended, 
particularly in view of the fact that, as thus construed, the said pro- 
visions of the Navy statute are in consonance with their legislative 
counterpart for Army personnel in the said act of June 16, 1936, as 
amended by the Army Aviation Cadet Act of June 3, 1941, which 
expressly provides that the lump sum authorized therein shall be paid 
only to an Air Corps Reserve officer “who has not been selected for 
commission in the Regular Army.” 

Accordingly, the question presented in paragraph 5 of the letter 
from the Chief of the Bureau of Supplies and Accounts is answered 
in the negative. 





(B-51310) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—SEASONAL EMPLOY- 
EES—ELIGIBILITY AS AFFECTED BY TEMPORARY BETWEEN- 
SEASON EMPLOYMENT AT HIGHER OR LOWER RATES 


Between-season temporary employment of Forest Service fire protection person- 
nel at a rate higher or lower than that received in their regular seasonal 
positions held under continuous appointments may be disregarded insofar 
as the resulting rate change might be considered an “equivalent increase in 
compensation” affecting their right to within-grade promotions under sec- 
tion 402 of the Federal Employees Pay Act of 1945 and applicable regulations; 
but all continuous employment in both the regular seasonal positions and 
the temporary positions—whether or not within the purview of the Classifi- 
cation Act—may be credited for within-grade promotion purposes. 21 Comp. 
Gen. 369, and 22 id. 1051, distinguished. 


Comptroller General Warren to the Secretary of Agriculture, August 11, 1945: 
I have your letter of July 19, 1945, as follows: 


Reference is made to Decision 20 Comp. Gen. 335 holding that the fire protec- 
tion personnel in the Forest Service under continuous appointment, but whose 
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actual employment is seasonal, may be considered in involuntary furlough status 
between seasons and during such period be employed in the same or a different 
department without contravening the Dual Compensation statutes. 

As explained in the submission resulting in the above-mentioned decision, 
there is frequently an opportunity to employ such personnel between fire seasons 
on other classes of work for which qualitied at current wage rates that may be 
lower or higher than the salary rate of. the employee’s regular position. While 
that decision accomplishes the very desirable object of increasing the earning 
period for these seasonal employees there has recently arisen question as to the 
effect, if any, of the between-season eniployment on the periodic promotions 
authorized by Act of August 1, 1941 (55 Stat. 613). The Forest Service has con- 
sidered such between-season employment (that is, employment on jobs other 
than the position for which the employee is regularly appointed) as being en- 
tirely unrelated to the periodic promotions. As an illustration, if an employee 
at $1620 (daily equivalent, $4.50) were given several weeks employment as a 
laborer at $4.00 a day, he would not upon return to the regular duties at the 
$1620 rate be considered as having received an increase in compensation equiv- 
alent to one step or more in his grade; or, if laborer wages were $5.00 a day, it 
would not be considered that in accepting that employment he had received such 
an increase so as to preclude or delay a promotion based on employment in the 
regular position. Consistently with this the employee has not been credited with 
the time served in the between-season employment, except as to the 30 days that 
may be credited for non-pay status under the regulations, referred to in Decision 
21 Comp. Gen. 791. In most cases despite employment at every opportunity there 
would be an actual non-pay status of more than 30 days, and the miscellaneous 
employment would be considered also as non-pay status with respect to pro- 
motion in the regular position. 

As an example, if an employee were employed six months in the regular pro- 
tection position at $1620 and between seasons employed as a laborer at $4.00 a 
day for two months, the Forest Service practice would be to credit him with 
seven months toward periodic promotions and not to consider that resumption of 
duty in the regular position at the beginning of the next season constituted an 
increase in compensation from $4.00 a day to $1620 per annum. Similarly, if the 
two-months’ employment were at $5.00 a day, it would not be considered that when 
entering on such work the employee had received an increase in salary equivalent 
to one step in the $1620 grade and he would still be given seven months periodic- 
promotion credit in the $1620 position. 

In order that there may be no uncertainty concerning the propriety of this 
procedure, I should be glad to have your decision as to whether employment in 
other positions during such periods of involuntary furlough from an employee’s 
regular position (a) may be disregarded with respect to provisions of the 1941 
Act (amended by Section 402 of the Federal Employees Pay Act of 1945) rela- 
tive to equivalent increases in salary, and creditable time toward promotion in 
the regular position, or (b) must be governed by the rules stated in 21 Comp. 
Gen. 369 and 22 Comp. Gen. 1051 concerning restorations and temporary assign- 
ments involving changes in rates of pay. Assuming that the past practice is 
acceptable with respect to employment in laborer positions during the period of 
involuntary furlough from the regular position, further decision is desired as 
to following the same practice where between-season temporary employment 
is obtained in a classified position either in this or a different department. 


So far as here material, the rules prescribed by the Civil Service 
Commission under subsection (b) of section 7 of the Classification 
Act, as amended by section 402 of the Federal Employees Pay Act of 
1945, approved June 30, 1945, 59 Stat. 299, Public Law 106, relating 
to “periodic within-grade salary advancements” (Chap. II, Depart- 
mental Circular No. 529, dated June 30, 1945), are substantially the 
same as the corresponding provisions in Executive Order 8862 dated 
September 3, 1941, effective over periods prior to July 1, 1945, which 
provisions were in effect when the decisions mentioned in your letter 
were rendered. 
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The decision of December 30, 1940, 20 Comp. Gen. 335, to which 
you refer, rendered prior to the effective date of the within-grade 
promotion law, held as follows (quoting from the syllabus) : 

Forest guards who have continuing appointments but whose actual employ- 
ment in that capacity is seasonal may be considered as on involuntary furlough 
without pay during periods between seasons of employment (except on such days 
as they are intermittently employed as guards) and their employment, during 
such periods, in separate and distinct positions in the same or different depart- 
ments would not contravene the dual compensation statutes if not more than one 
salary be paid for any day. - 

Forest guards whose actual service in that capacity under continuing appoint- 
ments is seasonal may be temporarily employed, during periods between the 
employment seasons, in separate and distinct positions having classified rates, 
either on the basis of the per annum rate or the equivalent per diem or hourly 
rate. 

The administrative procedure authorized in that decision did not 
involve the formal transfer of employees from their regular seasonal 
positions to temporary positions between seasons of the year when 
they were not needed in their regular positions, but such procedure is 
understood to result in a condition somewhat similar to the “up and 
down” salary changes of employees in more than one position dur- 
ing the same period of time. Hence, the rule stated in the decisions 
cited [21 Comp. Gen. 369; 22 id. 1051] in the concluding paragraph 
of your letter that a temporary appointment involving an increase in 
compensation or a restoration from a temporary position to a per- 
manent position involving an increase in compensation properly is 
to be regarded as an “equivalent increase in compensation” within 
the meaning of the law and regulations, would not necessarily be for 
application in the situation here presented. However, it is clear that 
all continuous civilian employment under the Government is credit- 
able toward a within-grade salary advancement. See section 301 (a), 
Part III, Chap. II, of the current regulations of the Civil Service 
Commission, supra. 

Accordingly, in the situations here presented, there may be ap- 
plied—subject to the terms and conditions of the new pay law—the 
rule stated in decision of February 14, 1942, 21 Comp. Gen. 773 [quot- 
ing from the syllabus] : 

Civilian employees of the Engineer Department of the Army who, pursuant to 
an administrative regulation providing for temporary “up and down” salary 
changes as distinguished from salary changes under rules and regulations appli- 
cable to Government agencies generally, are temporarily assigned for 30 days 
or less to positions—either within or without the Classification Act—paying 
higher or lower salaries than their regular positions and who are restored to 
their regular positions and salaries upon completion of such assignments are 
entitled, if otherwise eligible, to within-grade salary advancements under the act 
of August 1, 1941, after 18 or 30 months from the last equivalent compensation 


increase received in their regular positions, without regard to the salary changes 


resulting from the temporary assignments. 21 Comp. Gen. 285 and 21 Comp. Gen. 
826, distinguished. 


That is to say, the temporary increases or decreases in compensa- 
tion resulting from temporarily occupying classes of position between 
seasons other than their regular seasonal position may be disregarded 
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so far as concerns the definition of the term “equivalent increase in 
compensation”; but all continuous civilian employment both in the 
regular seasonal position and in the temporary position occupied 
between seasons—either within or without the purview of the Classifi- 
cation Act—may be counted pursuant to the terms of the current regu- 
lations in computing the 12 or 18 months’ service required by the new 
pay statute in determining an employee’s eligibility for a within-grade 
salary advancement so far as length of service is concerned. Compare 
answer to question 18, decision of July 28, 1945, B-51099, 25 Comp. 
Gen. 121, to you, relative to overtime compensation of laborers work- 
ing one day of their basic workweek as a fire fighter. 

The questions presented are answered accordingly. 


(B-51402) 
MINORS—STATE LABOR LAW AS AFFECTING FEDERAL EMPLOYMENT 


A State law requiring that minors secure working papers as a condition to 
employment does not affect the Federal Government in the exercise of its 
sovereign rights in the employment of necessary personnel, and any ex- 
penses incurred to comply with such State law in connection with Federal 
employment are not properly chargeable against Federal funds. 


Comptroller General Warren to Seymour Swimmer, Department of Labor, 
August 13, 1945: 


I have your letter of July 31, 1945 (BM: MGP: MB), as follows: 


Pursuant to the provisions of Section 3 of the Act of December 29, 1941, 55 Stat. 
876, there is forwarded voucher covering six photostats payable in the amount 
of $2.70 in favor of the Hudson Blue Print Company of Newark, New Jersey. 

The record discloses that these photostats of Employment Certificate No. 55156 
and Permit No. 1744—-A, dated 12/14/44 which are required administratively, were 
purchased in connection with the employment of Maria Spanzelli in the New 
Jersey office of the Wage and Hour Division of the U. S. Department of Labor. 

Confirming Purchase Order No. WH-2596(45) copy attached states: 

“The New Jersey State Law requires that minors secure working papers, the 
employee presents the working papers to his employer who in turn is required to 
obtain a working permit covering the employee hired. This working permit must 
be posted in the establishment during the employment of the minor. The De- 
partment of Labor administratively requires that certified or photostatic copies 
of the above mentioned working papers and permit be submitted by our offices 
for their files. Miss Danish, the Administrative Assistant in the New York 
office, advises that since the procurement of photostatic copies is an adminis- 
trative requirement she did not feel that such expense was a proper one as far 
as the employee was concerned, and therefore authorized the purchase of the 
photostats in the open market.” 

As stated above the U. 8S. Department of Labor requires that certified or photo- 
static copies of the working papers be supplied for filing purposes. If certified 
copies are produced no direct expense to either the Government or the employee 
results since there is a designated person available at all times to perform the 
required certification. 

Regulations promulgated by these Divisions and available appropriations do 
not specifically provide for expenditures of this type. Furthermore, since the 
employment certificate and permit appear to be prerequisite to employment, a 
doubt arises as to whether or not the expense should be viewed as personal. 

In view of the above your decision is respectfully requested as to whether or 
not this claim is a proper charge against the United States. 
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The photostatic copies in question apparently were procured in the 
mistaken belief that it was necessary for the Federal Government to 
comply with the State law in the employment of minors. However, 
such is not the case as State laws cannot be held to affect the Federal 
Government in the exercise of its sovereign rights in the employment 
of necessary personnel whether they be minors or adults. 17 Comp. 
Dec. 274; 21 id. 311. Compare 24 Comp. Dec. 540. Accordingly, as 
there appears no Federal requirement that a minor must present evi- 
dence of his compliance with the State law in order to obtain employ- 
ment in the Federal service, the cost of certified copies of working 
papers required under the State laws is not a proper charge against 
Federal funds. Compare 15 Comp. Gen. 433. 

The submitted voucher, which is returned herewith, may not be 
certified for payment. 


(B-51457) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—MILITARY, ETC., 
SERVICE CREDIT 


Employees who, on July 1, 1945, held “permanent” positions under the Classifi- 
cation Act, including war service positions, to which they were restored 
prior to July 1, 1945, after a period of military service entered upon from 
war service positions or “encumbered” positions temporarily occupied during 
the absence of other employees on military duty, may be credited with the 
period of military service and prior civilian service for the purpose of within- 
grade promotions as of July 1, 1945, under section 402 of the Federal Em- 
ployees Pay Act of 1945 and applicable regulations. 


Comptroller General Warren to the Secretary of Agriculture, August 13, 1945: 
I have your letter of August 2, 1945, as follows: 


Under your decisions (B-46335 and B-48455) dated January 3, 1945, and 
April 9, 1945, respectively, we issued instructions governing within-grade salary 
advancements in this Department, the effect of which was as follows: 

(1) From January 3 to July 1, 1945, service in the armed forces or in the 
Merchant Marine was not credited toward within-grade salary advancements 
for employees restored after furlough to positions which they held as war service 
appointees ; 

(2) From April 9 to July 1, 1945, service in the armed forces or in the Mer- 
chant Marine was not credited to employees restored after furlough to en- 
cumbered positions. 

The employees in these cases were required to begin a new waiting period for 
within-grade salary advancements on the day of restoration to their former 
positions. 

We are preparing to issue amended instructions which will provide for credit- 
ing military or Merchant Marine service toward within-grade salary advance- 
ments in accordance with the provisions of the Federal Employees Pay Act of 
1945 (Public Law 106, 79th Congress) and the regulations issued thereunder 
(Executive Order No. 9578, approved June 30, 1945) ; that is, they will provide 
for advancements based on service in permanent positions held under perma- 
nent, war service, temporary, or any other type of appointment, including time 
spent in the armed forces or in the Merchant Marine. These instructions will 
supersede those which we previously issued with respect to such salary ad- 
et a and will be effective as of July 1, 1945, the effective date of the 

ay Act. 

Question arises in this connection in regard to the disposition to be made 
of those cases in which employees were properly restored to their former posi- 
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tions after furlough for military or Merchant Marine service and the action 
to restore them was taken between January 3 or April 9 and July 1, 1945, as 
mentioned in the first paragraph of this letter, As set forth in that paragraph, 
the employees in such cases were required to begin new waiting periods on the 
days on which they were restored to their former positions. 

We believe that the amount of creditable service should be recomputed in 
each of these cases inasmuch as such recomputations would confer on the em- 
ployees concerned no greater benefit than was conferred by your decisions of | 
January 3 (as supplemented by your decision B-48144 of March 16) and April 
9, 1945, on certain employees by permitting them to retain payments theretofore 
received on the basis of credit allowed for the types of service in question. 
Furthermore, we believe that it would be in keeping with the spirit of the policy 
adopted by the Congress in the Pay Act of 1945 for use to credit such service. 
Your decision will therefore be deeply appreciated as to whether you will be re- 
quired to take exception to any pay adjustment processed on the basis of recom- 
putations of the service creditable in these cases. 


Section 402 of the Federal Employees Pay Act of 1945, 59 Stat. 299, 
amends subsection (b) of section 7 of the Classification Act of 1923, 


‘as amended by the act of August 1, 1941, 55 Stat. 613, to include the 


following: 


(4) That any employee, (A) who, while serving under permanent, war 
service, temporary, or any other type of appointment, has left his position to 
enter the armed forces or the merchant marine, or to comply with a war transfer 
as defined by the Civil Service Commission, (B) who has been separated under 
honorable conditions from active duty in the armed forces, or has received a 
certificate of satisfactory service in the merchant marine, or has a satisfactory 
record on war transfer, and (C) who, under regulations of the Civil Service 
Commission or the provisions of any law providing for restoration or reemploy- 
ment, or under any other administrative procedure with respect to employees 
not subject to civil service rules and regulations, is restored, reemployed, or 
reinstated in any position subject to this section, shall upon his return to duty 
be entitled to within-grade salary advancements without regard to paragraphs 
(2) and (3) of this subsection, and to credit such service in the armed forces, 
in the merchant marine, and on war transfer, toward such within-grade salary 
advancements. As used in this paragraph the term “service in the merchant 
marine” shall have the same meaning as when used in the Act entitled “AN 
ACT to provide reemployment rights for persons who leave their positions to 
serve in the merchant marine, and for other purposes,” approved June 23, 1943 
(U.S.C., 1940 edition, Supp. IV, title 50 App., secs. 1471 to 1475, inc.). 


Section 301, Part III, Chapter IT, of the Civil Service Regulations 
(Civil Service Circular No. 529 of June 30, 1945) provides: 


(e) Service in the armed forces, in the merchant marine, or on war transfer 
subject to the following conditions: The employee must have (1) left his position 
to enter the armed forces or the merchant marine, or to comply with a war 
transfer, (2) been separated under honorable conditions from active duty in the 
armed forces, or have received a certificate of satisfactory service in the merchant 
marine, or have a satisfactory record on war transfer, and (3) been restored, 
reemployed, or reinstated in any permanent position within the scope of the 
compensation schedules fixed by the classification Act of 1923, as amended, under 
regulations of the Civil Service Commission, or the provisions of any law pro- 
viding for restoration or reemployment, or any other administrative procedure 
with respect to employees not subject to civil service rules and regulations. Any 
employee entitled to be credited with service under this subsection shall alse 
be entitled to credit for civilian employment prior to leaving his position to enter 
the armed forces or the merchant marine, or to comply with a war transfer, in 
accordance with subsections (a), (b), (c), and (d) of this section. 


In decision of July 26, 1945, B-51076, 25 Comp. Gen. 102, 111, to the 
Architect of the Capitol—answering question (A) (5)—it was held, 
with regard to the above-quoted statute and regulation, as follows: 
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In the opinion of the Attorney General of May 26, 1948, 40 Op. Atty. Gen. 66, 
it was concluded that war service appointees held temporary positions and, 
therefore, were not entitled to restoration to their civilian positions upon return 
from the armed forces. Upon the basis of that opinion, this office held in decisions 
of January 3, 1945, 24 Comp. Gen. 491, and March 16, 1945, 24 Comp. Gen. 688, 
that war service appointees were not entitled to count military service toward 
within-grade salary advancements. Having regard for the words of section 402 
as underlined above, which, so far as within-grade salary advancements are 
concerned, have the effect of modifying the provisions of section 8 of the Selective 
Training and Service Act of September 16, 1940, 54 Stat. 890, and statutes in pari 
materia, limiting reemployment benefits to employees who left positions other 
than temporary to enter the armed forces, and as section 610 of the Federal 
Employees Pay Act of 1945 provides that “This Act shall take effect on July 1, 
1945,” it is concluded that the purpose or intent of subsection (b) (4) of section 
7 of the Classification Act, as amended by section 402 of the Federal Employees 
Pay Act of 1945, was to establish a rule which would supersede the rule stated 
in the cited decisions of this office and to allow the counting of all military service 
and civilian service prior to military service for the purpose of computing within- 
grade salary advancements as of July 1, 1945, to any employee who on that date 


held a permanent position and otherwise met the terms and conditions of the 


statute and the regulations of the Civil Service Commission, regardless of the fact 
that such employee may have been restored or appointed to a permanent position 
prior to July 1, 1945. Therefore, as the substation operator whose case is cov- 
ered by this question held a permanent position on July 1, 1945, when the statute 
went into effect, all of his military service and his civilian service prior to his 
military service may be credited toward counting service for the purpose of 
grantng a within-grade salary advancement effective as of July 1, 1945, provided 
he otherwise met the terms and conditions of the law and regulations on that 
date. 

In line with said decision, it may be stated that the new statute and 
regulation have the effect of preventing any loss, by reason of an 
employee’s having entered and served in the armed forces, of longevity 
credit which he otherwise would be entitled to count, as though the 
military service were civilian service, upon restoration (including 
reemployment or reinstatement under civil service regulations) to a 
position properly classed as “permanent” within the meaning of the 
provisions of law and regulation controlling the granting of within- 
grade salary advancements. The new statute and regulation do not 
grant to veterans any greater benefit to within-grade salary advance- 


. ments than are provided by law for non-veterans. Furthermore, the 


statute is not effective for pay purposes prior to July 1, 1945. There- 
fore, a veteran must have been restored or must be restored hereafter 
to a position properly classed as “permanent” in order to be entitled 
to the benefit of the new law and regulation with respect to the grant- 
ing of within-grade salary advancements. Whether a position be 
“permanent” or “temporary” within the meaning of the law and regu- 
lation is to be determined by the tenure of the appointment held by 
the employee at the time of his being restored to civilian duty. 21 
Comp. Gen. 1067. Hence, if a veteran be restored in a position classed 
as “temporary” in which a non-veteran would not be entitled to receive 
any within-grade salary advancements, the veteran, also, would not 
be entitled to count military service or the service prior to military 
service for the purpose of paying him a higher rate of salary within 
the grade than a non-veteran would receive in the same position. 
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Therefore, if the purpose of the proposed amended instructions to 
which you refer in the third paragraph of your letter is to make a 
distinction between the “position” and the appointment under which 
an employee is serving after restoration following military service, 
the amended instructions would be erroneous. However, if the pro- 
posed instructions mean only that all prior service in any class of 
civilian position occupied prior to entrance into the armed forces— 
which is creditable to a non-veteran under the regulations toward 
within-grade salary advancements in a permanent position—plus 
service in the armed forces, is creditable service under the law grant- 
ing within-grade salary advancements on and after July 1, 1945, in a 
“permanent” position to which an employee is restored, the proposed 
amended instructions would be correct. 

In the light of the foregoing, your questions are answered as 
follows: 

As non-veteran employees who hold war service indefinite appoint- 
ments are and have been regarded as occupying “permanent” positions 
for the purpose of granting within-grade salary advancements under 
the Classification Act, the adjustments proposed to correct instruction 
(1) referred to in the first paragraph of your letter may be made effec- 
tive on and after July 1, 1945. 

The adjustments proposed by correction of instruction (2) referred 
to in the first, paragraph of your letter, as to permanent regular 
employees (not war service appointees) who occupied encumbered 
positions of indefinite duration when they entered the armed forces 
were authorized to be made retroactively effective by decision of 
August 3, 1945, B-50988, to you. Also, adjustments may be made 
effective as of July 1, 1945, in the salary of persons who left other 
than positions of indefinite duration to enter the armed forces pur- 
suant to the new law and regulations provided they were restored to 
“permanent” positions on or prior to July 1, 1945. 


(B-51244) 


LEAVES OF ABSENCE FOR COURT REPORTERS OF FEDERAL DISTRICT 
COURTS; LUMP-SUM PAYMENTS FOR LEAVE 


Court reporters of the Federal district courts, who, although employed under 
permanent appointments pursuant to the act of January 20, 1944, on an 
annual salary basis, are permitted to collect fees from both private parties 
and the Government, and have no regular tour of duty, the individual 
reporter being subject to the call of the court when his services are needed, 
are to be regarded as part time or intermittent employees within the mean- 
ing of section 6.1 (e) of the Annual and Sick Leave Regulations, and, as such, 
excluded from the annual leave benefits provided by the act of March 14, 1936, 
and the regulations. 

A Federal district court employee who resigned as deputy clerk, a position under 
a leave system, and was appointed effective the next day as a court reporter 
in the same court, a position not under any leave system, is entitled under 
the act of December 21, 1944, to a lump-sum payment for the accumulated 
and current accrued annual leave to her credit on the date of resignation. 
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An employee entitled under the act of December 21, 1944, to a lump-sum payment 
for accumulated and current accrued leave to her credit as of June 30, 
1945—the effective date of her resignation—should be paid in accordance 
with the pay laws and regulations in effect on June 30, 1945, without regard 
to the provisions of the Federal Employees Pay Act of 1945 and regulations 
thereunder which became effective July 1, 1945. 


Comptroller General Warren to the Director, Administrative Office of the United 
States Courts, August 14, 1945: 


I have your letter of July 21, 1945, as follows: 


The Clerk of the United States District Court in the Northern District of West 
Virginia has, in a letter, a copy of which is inclosed, requested advice with respect 
to the application of the Act of December 21, 1944 (Public Law 525, 78th Congress) 
which provides for the payment to certain government employees for accumu- 
lated and accrued leave due upon their separation from service, to the case of a 
deputy clerk employed in his office, who resigned at the close of business June 30, 
1945, to accept, effective the following day, the position of court reporter to the 
District Judge. As deputy clerk the reporter accumulated since 1937 a consid- 
erable amount of annual and sick leave. The regulations made pursuant to the 
annual and sick leave laws for government employees (5 USC 30b) having been 
adopted for the field service of the Judiciary, the question to be disposed of is 
whether the leave so accrued should be carried over to the new position of 
official court reporter or be paid in a lump sum. 

Under the Act of January 20, 1944 (28 USC 9a) as implemented by the 1946 
Appropriation Act, United States district courts commenced July 1, 1945, appoint- 
ing court reporters at salaries fixed by the Judicial Conference of Senior Circuit 
Judges. (Report of the Judicial Conference, Special Session, 1944.) The Act 
authorized reporters so appointed to charge and collect from parties, including 
the United States, who request transcripts, such fees therefor as are prescribed 
from time to time by the court, subject to the approval of the Judicial Conference. 
The Conference fixed transcript rates in the several district courts throughout the 
judicial system, as announced in its report of the September Session, 1944. 

Owing to the unique arrangement which court reporters enjoy of augmenting 
their annual salary income by earnings from the sale of transcripts to private 
parties—and the Statute does not prohibit the practicing of their profession 
privately when the court does not require their services—as well as to the United 
States, we are in doubt as to whether they should be classed as permanent or 
part-time employees so far as the annual and sick leave regulations are concerned. 

If they are to be considered as part-time employees it would appear that under 
Section 6.1(e) of the regulations they are excepted, and that, therefore, the 
employee under consideration should be paid the amount of the accrued annual 
leave in a lump sum. If reporters are to be considered permanent employees 
under the leave regulations it would follow that the leave accrued as deputy 
clerk should be transferred to the new position. 

We shall appreciate your advice and will notify the clerk who made the inquiry 
as soon as a reply is received. 


The annual and sick leave acts of March 14, 1936, 49 Stat. 1161 and 
1162, apply to “all civilian officers and employees of the United States 
wherever stationed” with certain express exceptions, none of which 
relates to employees in the judicial branch of the Government. Sec- 
tions 7 of those leave statutes, 49 Stat. 1162, provide: 

Sec. 7. The leave of absence herein provided for shall be administered under 


such regulations as the President may prescribe, so as to obtain, so far as prac- 
ticable, uniformity in the application of this Act. 


Section 1.1 (b) of the current leave regulations provides: 


As used in these regulations: 
* » * ~ * * a 
(b) “Permanent employees” are those appointed without limitation as to 
length of service or for definite periods in excess of 1 year, or for the duration 
of the present war and for 6 months thereafter. 
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Section 6.1 of the same regulations contains the following provision, 
so far as here material: 


These regulations shall not apply to: 
» = * > s . * 
(e) Employees not required to be continuously employed during regular tour 
of duty, such as * * * (2) part-time or intermittent employees * * * 
and (7) employees paid ona fee basis * * *. 


Section 5a of the Judicial Code, which was added by the act of 
January 20, 1944 (Public Law 222), 58 Stat. 5, 6, provides, so far as 
here material, as follows: 


(a) ApPpoINTMENT.—Each district court of the United States, including the Dis- 
trict Court of the United States for the District of Columbia and the district 
courts in the Territories and insular possessions, shall appoint one or more court 
reporters for the district court in the manner provided for the appointment of the 
clerks of said courts. The number of reporters to be so appointed shall be deter- 
mined by the Judicial Conference of Senior Circuit Judges (hereinafter referred 
to as the Judicial Conference). * * * 

(b) Dutigs.—One of the reporters so appointed for each district court shall 
attend at each session of the court and at every other proceeding that may be 
designated by rule of procedure or order of court or by one of the judges of 
the court, and shall record verbatim by shorthand or by mechanical means (1) all 
proceedings in criminal cases had in open court, whether in connection with plea, 
trial, or sentence; (2) all proceedings in all other cases had in open court unless 
the parties with the approval of the sitting judge shall specifically agree to the 
contrary; and (3) such other proceedings as a judge of the court may direct 
or as may be required by rule of procedure or order of the court or aS may be 
requested by any party to the proceeding. * * * 

(c) CoMPENSATION.—Each reporter so appointed shall receive an annual salary, 
to be fixed from time to time by the Judicial Conference and to be paid in the 
same manner and at the same time that the salary of the clerk of the court is 
paid. Jn fiving such salary the Judicial Conference shall take into account in 
each instance the amount of time the reporter is required to be in attendance upon 
the court engaged in the performance of his duties. Such salary shall be not less 
than $3,000 nor more than $6,000 per annum. The reporter shall also receive his 
traveling expenses and expenses incurred for subsistence within the limitations 
prescribed by law for clerks of district courts while necessarily absent on official 
business from the place of his regular employment. All supplies shall be fur- 
nished by the reporter at his own expense. The reporter may charge and collect 
from parties, including the United States, who request transcripts, such fees 
therefor and no other, us may be prescribed from time to time by the court subject 
to the approval of the Judicial Conference. * * * [Italics supplied.] 


While those statutory provisions provide for permanent appoint- 
ment of court reporters with an annual salary and with the privilege 
of collecting fees from private parties and from the Government— 
constituting court reporters “permanent employees” as that term ordi- 
narily is used—nevertheless, their duties as prescribed by the statute 
do not require them to be “continuously employed during regular tour 
of duty” within the meaning of these words as used in section 6.1 (e) 
of the leave regulation which has been issued pursuant to law and 
therefore has the force and effect of law. That is, the 1944 statute 
does not authorize or require that a regular tour of duty for all court 
reporters be established, but makes each individual court reporter sub- 
ject to the call of the court when his services are needed. It is believed 
the statute has recognized that the nature of the duties of court report- 
ers is such as to be inconsistent with the granting of leave of absence 
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with pay. It is concluded, therefore, that court reporters employed 
under the 1944 statute are not full-time employees, but rather, part- 
time or intermittent employees, within the meaning of the leave regu- 
lation and, as such, are excluded from the benefit of receiving leave of 
absence with pay under the annual leave statute and regulations 


thereunder. 
In decision of January 13, 1945, 24 Comp. Gen 522, it was held 
[quoting from the syllabus] : 


Upon transfer or reappointment of employees from positions or employment 
subject to the annual leave act of March 14, 1936, to other Federal positions or 
employment with salary attached and not under any leave system (see section 
6.1, subsections (c) and (e), of the Annual and Sick Leave Regulations), such 
employee may be paid a lump sum for all non-transferable accumulated and cur- 
rent accrued annual leave, pursuant to the act of December 21, 1944; and such 
payments are not to be regarded as salary or compensation within the meaning 
of the dual compensation statutes. 


As the former clerk of court in the case here presented left her 
position as clerk of court under a leave system June 30, 1945, and was 
appointed a court reporter effective July 1, 1945, which position is not 
under any leave system, she is, in line with the decision, supra, entitled 
to a lump-sum payment for the accumulated and current accrued 
annual leave to her credit as of June 30, 1945, and payment therefor 
should be made in accordance with the pay laws and regulations in 
effect on June 30, 1945, without regard to the provisions of the Federal 
Employees Pay Act of 1945, 59 Stat. 295, and the regulations there- 
under. 


(B-51389) 


FEDERAL EMPLOYEES PAY ACT OF 1945—AGGREGATE COMPENSATION 
LIMITATION AS APPLIED TO COMPENSATION DIFFERENTIAL FOR 
DUTY OUTSIDE U. S. 


A compensation differential paid to an officer or employee stationed outside the 
continental United States is a part of his basic compensation to be included 
in applying the $10,000 per annum aggregate compensation limitation imposed 
by section 603 (b) of the Federal Employees Pay Act of 1945. 

The provisions of section 603 (b) of the Federal Employees Pay Act of 1945 
excepting from the $10,000 per annum aggregate compensation limitation 
prescribed therein certain officers and employees whose aggregate compen- 
sation on June 30, 1945, exceeded such limitation, subject to the requirement 
that they remain in the same positions, have no application to an officer or 
employee who actually has been reduced to a position separate and distinct 
from the one he occupied on June 30, 1945. 

In view of the provisions of section 603 (b) of ‘the Federal Employees Pay Act 
of 1945 limiting to $10,000 per annum the aggregate rate of compensation 
which may be paid “by reason of the enactment of this Act,” an officer or 
employee, not within the exceptions to such limitation, on duty outside the 
continental United States may not be paid in excess of $10,000 per annum 
where the basic conmpensation attached to the position on June 30, 1945 
(regular basic rate plus compensation differential), would be increased by 
operation of section 405 of said act to a rate exceeding the limitation. 
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Comptroller General Warren to the Chairman, National War Labor Board, 
August 14, 1945: 


I have your letter of July 21, 1945, as follows: 


One of the War Labor Board employees, whose post of duty is in the Territory 
of Hawaii, has been employed as Co-Chairman, grade CAF-15, $8,750 per annum, 
plus 25% differential in accordance with section 681 (c), Title 5 U. 8. C. His 
present gross rate of pay is $10,628.33 per annum, since under the terms of Public 
Law 106, 79th Congress, he may not receive more than his rate of compensation as 
of June 30, 1945. 

We are planning to compensate this employee hereafter at a grade CAF-14, 
Vice-Chairman, top of the grade, $8,225, plus 25% differential in accordance with 
the above cited section, plus the overtime which is figured on the basis of a 44 
hour week. Asa result he would receive a total salary of $10,595.17. 

However, P. L. 106—79th Congress, states in part: 

“Sec. 603 (b). Notwithstanding any other provision of this Act, no officer or 
employee shall, by reason of the enactment of this Act, be paid, with respect to 
any pay period, basic compensation, or basic compensation plus any additional 
compensation provided by this Act, at a rate in excess of $10,000 per annum, 
except that (1) any officer or employee who was receiving overtime compensa- 
tion on June 30, 1945, and whose aggregate rate of compensation on such date 
was in excess of $10,000 per annum may receive overtime compensation at such 
rate as will not cause his aggregate rate of compensation for any pay period to 
exceed the aggregate rate of compensation he was receiving on June 30, 1945, 
until he ceases to occupy the office or position he occupied on such date or until 
the overtime hours of work in his administrative workweek are reduced by action 
of the head of his department or independent establishment or agency, or Gov- 
ernment-owned or controlled corporation, and when such overtime hours are 
reduced such rate of overtime compensation shall be reduced proportionately, and 
(2) any officer or employee who, because of the receipt of additional compensation 
in lieu of overtime compensation was receiving aggregate compensation at a rate 
in excess of $10,000 per annum on June 30, 1945, may continue to receive such rate 
of aggregate compensation so long as he continues to occupy the office or position 
he occupied on such date but in no case beyond June 30, 1947.” 

The question is presented whether section 608, subsection (b) of the Federal 
Employees Pay Act of 1945 will operate to prohibit the payment of the amount in 
excess of $10,000 to this employee—namely, $595.17—since the 25% differential of 
$2,056 plus the overtime of $314.17 when added to the base pay of $8,225 will total 
$10,595.17. It appears to us that the answer to this question depends on whether 
or not the 25% differential paid in Hawaii is to be considered as “basic com- 
pensation.” If it is “basic compensation,” the further question is presented 
whether the exception in section 608 (b) (1), quoted above, applies so as to 
permit the continued payment to this employee of aggregate compensation in 
excess of $10,000. 


This office has been advised informally by your office that the salary 
of $8,750 stated in the first paragraph of your letter refers to the em- 
ployee’s new salary rate as of July 1, 1945, and that on June 30, 1945, 
he actually was receiving $8,000, plus differential of $2,000, plus over- 
time compensation. 

The differential not to exceed 25 percent paid to employees with sta- 
tions outside the continental United States (not pursuant to 5 U. S. C. 
681 (c), 54 Stat. 1213, as stated in your letter—that statute never 
having been put into operation—but rather, pursuant to a long existing 
administrative practice which has been recognized in a number of 
decisions of this office) is a part of basic compensation. See decision 
of February 8, 1943, 22 Comp. Gen. 769, wherein it was stated, at page 
770, as follows: 


* * * the 25 percent differential constitutes a part of base compensation of 
an employee from which retirement deductions are required to be made (10 Comp. 
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Gen. 519, 521), and on the basis of which the increase in compensation and the 
salary limitations pursuant to the joint resolution of December 22, 1942, 56 Stat. 
1068, Public Law 821, should be computed (letter dated December 24, 1942, 
B-31212, to the Secretary of War). 

See, also, 24 Comp. Gen. 181, and decision of August 7, 1945, B-51218, 
25 Comp. Gen. 151, question and answer 5, to the Price Administrator. 

Section 603(b) (1) of the Federal Employees Pay Act of 1945, 59 
Stat. 303, containing an exception to the limitation prescribed by the 
first part of said subsection applies only “until he ceases to occupy the 
office or position he occupied on such date”—“such date” being June 
30, 1945. Since you state in the first two paragraphs of your letter 
that it is planned to reduce the employee from the position of co- 
chairman, grade CAF 15, to the position of vice-chairman, grade 
CAF 14, it is assumed for the purpose of this decision that the em- 
ployee would cease to occupy the same position he occupied June 30, 
1945, within the meaning of the statute. 4 Comp. Gen. 474, 475; 8 id. 
#96; 13 7d. 1. Compare answer to question 3 under the heading “Sec- 
tion 603 (a)” in decision of July 18, 1945, B-50927, 25 Comp. Gen. 62, 
to the Federal Works Administrator. 

Therefore, if, as is understood, it is planned to reduce the employee 
to a position separate and distinct from the one he occupied June 30, 
1945, he would not be entitled to the benefit of exception (1) to section 
603 (b) of the statute. The salary in the new position would be limited 
to the rate of $10,000 per annum, all of which would be basic compensa- 
tion, for the reason that the basis compensation of the new position 
as of June 30, 1945 ($7,500 plus $1,875 differential) $9,375, would have 
been increased in the amount of $725 per annum “by reason of this 
Act”—-section 405 of the statute, 59 Stat. 300—to the rate of $10,100 
had it not been for the limitation in section 603(b) of the statue. In 
other words, since the increase in the basic compensation of the new 
position to be occupied would exceed $10,000, by application of the 
formula contained in section 405 of the new pay statute, the first part 
of section 603(b) of the statute has the effect of limiting the rate of 
compensation of the employee in the new position to $10,000 per an- 
num basic compensation—with no overtime compensation. 


(B-51456) 


MERITORIOUS WITHIN-GRADE SALARY ADVANCEMENTS UNDER ACT 
OF AUGUST 1, 1941, AS AFFECTED BY FEDERAL EMPLOYEES PAY ACT 
OF 1945 


[Inasmuch as the authority under the act of August 1, 1941, for the making of 
especially meritorious within-grade salary advancements ceased to be ef- 
fective as of July 1, 1945, the effective date of the provisions of sections 403 
and 404 of the Federal Employees Pay Act of 1945-respecting rewards for 
superior accomplishment, meritorious advancements awarded under the 
former act to be effective July 1, 1945, are to be regarded as unauthorized 
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and ineffective unless the terms and conditions of the latter act and con- 
templated regulations thereunder are met. 


Comptroller General Warren to the Chairman, National War Labor Board, 
August 14, 1945: 


I have your letter of July 30, 1945, as follows: 


Reference is made to sec. 403 of the Federal Employees Pay Act of 1945, dealing 
with “Rewards for Superior Accomplishment.” ‘This section amends section 7f 
of the Classification Act of 1923, as amended. 

Before this act was signed by the President and before it became effective, the 
National War Labor Board approved and processed within-grade promotions in 
recognition of especially meritorious services on behalf of two employees of the 
agency. Action in each of these two cases was taken during the second half of 
June, to be effective at the beginning of the following payroll period. It is the 
policy in this agency that any personnel action involving a change in salary 
becomes effective on the first day of a payroll period. Because of this, the promo- 
tions went into effect on July 1, 1945, the same day as the new law became 
effective. 

The question is raised as to whether there would be any objection to continuing 
these two employees at the rate of pay which they earned by their meritorious 
services . 

Your attention to this matter will be greatly appreciated. 


Sections 403 and 404 of the Federal Employees Pay Act of 1945, 
59 Stat. 300, provide: 


REWARDS FOR SUPERIOR ACCOMPLISHMENT; AUTHORIZATION AND LIMITATIONS 


Sec. 403. Subsection (f) of section 7 of the Classification Act of 1923, as 
amended, is amended to read as follows: 

“(f) Within the limit of available appropriations, as a reward for superior 
accomplishment, under standards to be promulgated by the Civil Service Commis- 
sion, and subject to prior approval by the Civil Service Commission, or dele- 
gation of authority as provided in subsection (g), the head of any depart- 
ment or agency is authorized to make additional within-grade compensatiou 
advancements, but any such additional advancements shall not exceed one step 
and no employee shall be eligible for more than one additional advancement 
hereunder within each of the time periods specified in subsection (b). All actions 
under this subsection and the reasons therefor shall be reported to the Civil 
Service Commission. The Commission shall present an annual consolidated report 
to the Congress covering the numbers and types of actions taken under this 
subsection.” 


REWARDS FOR SUPERIOR ACCOMPLISHMENT; RESPONSIBILITY OF CIVIL SERVICE 
COM MISSION 


Sec. 404. Subsection (g) of section 7 of the Classification Act of 1923, as 
amended, is amended to read as follows: 

“(g) The Civil Service Commission is hereby authorized to issue such regula- 
tions as may be necessary for the administration of this section. In such regula- 
tions the Commission is hereby empowered, in its discretion, to delegate to the 
head of any department or agency, or his designated representative, the authority 
to approve additional within-grade compensation advancements provided for 
in subsection (f), without prior approval in individual cases by the Commission. 
The Commission is also authorized to withdraw or suspend such authority from 
time to time, whenever post-audit of such actions by the Commission indicates 
that standards promulgated by the Commission have not been observed.” 


This office has been advised informally that the regulations author- 
ized by the statute have not yet been issued by the Civil Service Com- 
mission .but that they will be issued soon. Section 610 of the new 
pay statute, 59 Stat. 306, provides that “This Act shall take effect on 
July 1, 1945,” which effective date, of course, applies to the operation 
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of sections 403 and 404 of the statute; hence, the authority under sec- 
tion 7 (f) of the Classification Act of 1923, as amended by the act of 
August 1, 1941, 55 Stat. 614, for the making of especially meritorious 
within-grade compensation advancements ceased to be effective as of 
the beginning of July 1, 1945, the effective date of said sections 403 
and 404. 

Accordingly, unless the meritorious advancements in compensation 
referred to in your letter be approved by the Civil Service Commis- 
sion and otherwise meet the terms and conditions of the new statute 
and regulations with respect to rewards for superior accomplishment, 
they must be regarded as unauthorized and ineffective. 


° (B-51521) 
LEAVES OF ABSENCE—POSTAL SERVICE—SATURDAYS 


In line with the interpretation of prior similar statutory provisions (18 Comp. 
Gen. 904; 19 id. 96), the authority under section 6 of the Postal Service 
pay statute of July 6, 1945, to exclude Saturdays from charges for leaves of 
absence with pay is not to be regarded as applying in the case of employees 
for whom a basic 40-hour workweek exclusive of Saturday is not established 
under authority of any provision of said act. (Overruled by 25 Comp. Gen. 
412.) 


Comptroller General Warren to the Postmaster General, August 17, 1945: 
I have your letter of August 6, 1945, reference 4, as follows: 


Reference is made to decision B-93 of June 5, 1939 (18 Comp. Gen. 904), and 
to Sections 1, 3, and 6 of Public Law 134, approved July 6, 1945, entitled “An 
Act to reclassify the salaries of postmasters, officers, and employees of the Postal 
Service; to establish uniform procedures for computing compensation; and for 
other purposes.” 

Your prompt decision will be appreciated as to whether under Section 6 of 
Public Law 134, supra, absences on annual and sick leave of the classes of 
employees enumerated in the last proviso of Section 3 of the Act are to be charged 
exclusively of Saturdays or whether the leave is chargeable exclusive only of 
Sundays and holidays. 


So far as here material sections 1, 3, 6, 16 (p), and 20 of the act of 
July 6, 1945, 59 Stat. 435, 436, 454, 459, Public Law 134, provide, 
respectively, as follows: 


That the term “employees” wherever used in this Act shall include officers, 
supervisors, special-delivery messengers in offices of the first class, and all other 
employees paid from field appropriations of the Postal Service, other than post- 
masters, skilled-trades employees of the mail-equipment shops, job cleaners in 
first- and second-class post offices, and employees who are paid on a fee or 
contract basis. 

* - e . + . . 

Sec. 3. When the needs of the service require employees to perform service 
on Saturdays, Sundays, or holidays, they shall be allowed compensatory time for 
such service on one day within five working days next succeeding the Saturday or 
Sunday and within thirty days next succeeding the holiday * * * And 
provided further, That the provisions of this section shall not apply to employees 
of the Railway Mail Service and the Air Mail Service ; post-office inspectors ; rural 
carriers; traveling mechanicians; examiners of equipment and supplies; clerks 
in third-class offices ; and employees paid on an hourly basis. 
= * . ” . 
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Sec. 6. Postmasters and employees shall be granted fifteen days’ leave of absence 
with pay, exclusive of Saturdays, Sundays, and holidays, each fiscal year and 
sick leave with pay at the rate of ten days a year, exclusive of Saturdays, Sundays, 
and holidays, to be cumulative. Sick leave shal] be granted only upon satisfactory 
evidence of illness in accordance with regulations to be prescribed by the Post- 
master General: Provided, That the fifteen days’ leave shall be credited at the 
rate of one and one-quarter days for each month of actual service * * *. 


* * . * * * . 
ir. M...: 9: Fe 
. * * * * * * 


(p) When the needs of the service require employees of the Railway Mail and 
Air Mail Services, other than railway postal clerks assigned to road duty and 
officers, to perform service on Saturdays, Sundays, or holidays they shall be 
allowed compensatory time for such service within five working days next suc- 
ceeding the Saturday or Sunday, and on one day within thirty days next succeeding 
the holiday * * *. 

* « ao * * * * 


Sec. 20. During the period of hostilities with Japan and for not more than 
thirty days thereafter, when the needs of the service require postmasters of the 
first, second, and third classes, postoflice inspectors, traveling mechanicians, 
examiners of equipment and supplies, and officers of the Railway Mail and Air 
Mail Services, to perform service on Saturday they shall be allowed compensatory 
time for such service on one day within five working days next succeeding the 
Saturday on which the excess service was performed * * 


The decision of June 5, 1939, 18 Comp. Gen. 904, to which you 
refer, held as follows (quoting from the syllabus) : 


The act of May 15, 1939, Public, No. 78, 53 Stat. 745, “Granting postal employees 
credit for Saturday in annual and sick leave law, thereby conforming to the 40-hour 
workweek or 5-day-week law,” does not authorize the exclusion of Saturdays in 
computing the annual and sick leave of rural carriers who, when not on leave, are 
required to work on Saturdays, and leave of absence of such employees should 
continue to be charged as exclusive of only Sundays and holidays. 


See, also, 19 Comp. Gen. 96. 

The above quoted portions of the act of July 6, 1945, appear to have 
the same force and effect as their predecessor statutes which were con- 
sidered and applied in the cited decisions. Hence, the reasons under- 
lying the holdings in those decisions would apply with equal force 
under the new statute. Stated in other words, the authority for 
excluding Saturday from charges for leave of absence with pay pur- 
suant to section 6 of the new statute appears intended to apply only 
to employees who regularly are not required to work on Saturday as 
a part of their basic workweek exclusive of overtime—the only period 
for which leave is chargeable—under the provisions of the new 
statute. 

While the last proviso to section 3 of the new statute, to which you 
refer, appears to exclude all employees of the Railway Mail Service 
and Air Mail Service from the 40-hour-week provision of that sec- 
tion, nevertheless, section 16 (p) appears to provide authority for 
establishing a 40-hour basic workweek for employees of those serv- 
ices “other than railway postal clerks assigned to road duty and 
officers.” Also, section 20 of the new statute appears to authorize the 
establishment of a 40-hour basic workweek during the period of hos- 
tilities with Japan and not more than thirty days thereafter, for 
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certain other classes of employees excluded from the corresponding 
provisions of section 3 of the statute by the last proviso thereof. 
Therefore, neither of the alternate questions presented may be 
answered specifically other than to say that under the rule stated in 
the cited decisions of this office, swpra, leave should not be charged for 
absence on Saturday in the case of any officer or employee for whom 
a 40-hour basic workweek exclusive of Saturday is established under 
authority of any provision of the law, but leave should be charged 
for absence on Saturday for any employee for whom a 40-hour basic 
workweek exclusive of Saturday is not established under authority of 
any provision of the law. 


(B-49303) 
UNIFORM ALLOWANCE—COAST GUARD RESERVE OFFICERS 


Under section 210 of the act of February 19, 1941, as amended, authorizing an 
additional uniform allowance of $50 to officers of the Coast Guard Reserve 
upon completion of each four-year period in the Reserve, with a proviso that 
such amount shall not become due any officer until “called to active or train- 
ing duty after expiration of the previous four-year period,” a Reserve officer 
who reported for duty immediately after appointment and was paid the 
initial $250 war-time uniform allowance is entitled to such additional allow- 
ance upon continuance of active duty after completion of four years’ service. 

A Coast Guard Reserve officer who, several months after his original appoint- 
ment, reported for active duty in time of war, at which time he was paid 
the initial $250 war-time uniform allowance authorized by section 210 of the 
act of February 19, 1941, as amended, becomes entitled te the additional 
allowance of $50 for uniforms—authorized by said section to be paid “there- 
after” upon completion of each period of four years in the Reserve—four 
years from the date of entitlement to the previous uniform allowance, rather 
than four years from date of entering the Reserve. 

An enlisted member of the Coast Guard Reserve paid a cash clothing allowance 
provided for enlisted men when he reported for active duty, and later, upon 
appointment as an officer, paid the initial $250 war-time uniform allowance 
authorized for Coast Guard Reserve officers by section 210 of the act of 
February 19, 1941, as amended, is entitled to the additional uniform allow- 
ance of $50, authorized by that section to be paid “upon completion of each 
period of not less than four years in the Reserve,” four years from the date 
of entitlement as an officer tothe previous uniform allowance. 

In the case of a Naval Reserve officer paid $250 uniform allowance under section 
302 of the Naval Reserve Act of 1988 and subsequently discharged to accept a 
commission in the Coast Guard Reserve, the additional uniform allowance of 
$50 authorized by section 210 of the act of February 19, 1941, as amended, 
for Coast Guard Reserve officers upon completion of four years in such Re- 
serve is payable upon completion of four years’ commissioned reserve service, 
including that in both the Naval and Coast Guard Reserve, computed from 
the date he became entitled to the initial Naval Reserve allowance. 

Coast Guard Reserve enlisted personnel temporarily appointed as officers in the 
Reserve under authority of the act of July 24, 1941, as amended, are not 
entitled to uniform allowance under section 7 (b) of said act, which applies 
only to officers in the regular naval services temporarily appointed from 
enlisted status for whom uniform allowances were not otherwise provided 
by law; instead, such temporarily appointed Reserve officers are entitled to 
the initial and additional uniform allowances provided by section 210 of the 
act of February 19, 1941, as amended. 

Under section 210 of the act of February 19, 1941, as amended, providing uniform 
allowances for Coast Guard Reserve officers, temporary Reserve officers 
enrolled under authority of section 207 may be paid uniform allowances 
whether they serve on active duty with or without pay, notwithstanding the 
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general provisions of said section 210 limiting the right to uniform allowances 
to officers serving “with pay”; and the conditions under which regular Re- 
serve officers are entitled to a $50 allowance each four years in addition 
to an initial allowance may be administratively prescribed as the basis for 
paying an additional allowance to such temporary officers. 


Comptroller General Warren to the Secretary of the Navy, August 20, 1945: 

There has been considered your letter of April 21, 1945, requesting a 
decision as to payment of an additional uniform gratuity of $50 to 
Coast Guard Reserve officers in the circumstances mentioned in each 
of the six cases set forth in paragraph 5 (a) to (f) of an enclosed 
communication from the Acting Commandant of the Coast Guard. 

The act of February 19, 1941, 55 Stat. 9, repealed the Coast Guard 
Reserve Act of 1939, 53 Stat. 854, and established a Coast Guard 
Auxiliary and a new Coast Guard Reserve. Section 210 of the act 
of February 19, 1941, as restated by section 10 (5) of the act of July 11, 
1941, 55 Stat. 588, and subsequently amended, is codified as 14 U.S. C., 
Supp. IV, 310, as follows: 


Upon first reporting for active or training duty with pay at a location where 
uniforms are required to be worn, a commissioned or warrant officer of the Reserve 
shall be paid a sum not to exceed $100 as reimbursement for the purchase of 
the required uniforms, and thereafter such officer shall be paid an additional sum 
of $50 for the same purpose upon completion of each period of not less than four 
years in the Reserve: Provided, That this latter amount of $50 shall not become 
due any officer until called to active or training duty after the expiration of the 
previous four-year period : Provided further, That in time of war or national emer- 
gency a further sum of $150 for the purchase of required uniforms shall be paid to 
officers of the Reserve when they first report for active duty: Provided further, 
That the Secretary of the Treasury shall prescribe regulations governing the con- 
ditions and requirements under which this allowance shall be payable to tem- 
porary members of the Reserve: And provided further, That notwithstanding 
the foregoing provisions of this section, the Commandant may prescribe a lesser 
amount as a uniform allowance to such commissioned and warrant officers of 
the Reserve as are not required to purchase or have in their possession the com- 
plete outfit of uniform clothing which is prescribed for other commissioned and 
warrant officers of the Reserve. Cadets and enlisted personnel of the Reserve may 
be allowed the cost of, or issued such items of uniforms, bedding, and equipment 
as may be prescribed by the Commandant: Provided further, That the value of 
such allowances or of items so issued to any person during any three-year period 
shall not exceed $100: And provided further, That notwithstanding the foregoing 
limitation upon first reporting for active duty, in time of war or national emer- 
gency, enlisted personnel of the Reserve may be issued such additional articles as 
are required to give them the same outfit as is authorized for enlisted personnel 
of the regular Coast Guard upon first enlistment. 


Section 302 of the Naval Reserve Act of 1938, 52 Stat. 1180, provides: 


In time of peace, upon first reporting for active or training duty with pay, after 
enactment hereof, at a location where uniforms are required to be worn, or after 
the authorized performance of fourteen drills, a commissioned or warrant officer 
of the Naval Reserve shall be paid a sum not to exceed $100 as reimbursement 
for the purchase of the required uniforms, and thereafter he shall be paid an 
additional sum of $50 for the same purpose upon the completion of each period of 
not less than four years in the Naval Reserve: Provided, That this latter amount 
of $50 shall not become due any officer until he has completed not less than one 
hundred and fifty drills or periods of other equivalent instruction or duty or 
appropriate duties and fifty-six days’ active or training duty, or seventy-five drills 
and eighty-four days’ active or training duty, or one hundred twelve days’ active 
or training duty: Provided further, That any officer who has heretofore received 
a uniform gratuity shall not be entitled to either of the above-mentioned sums 
until the expiration of four years from the date of the receipt of the last such 
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gratuity: Provided further, That uniforms for aviation cadets shall be provided 
as heretofore or hereafter authorized by law: And provided further, That in time 
of war or national emergency a further sum of $150 for the purchase of required 
uniforms shall be paid to officers of the Naval Reserve when they first report for 
active duty. 

A comparison of the two sections shows that section 210 of the 
Coast Guard Auxiliary and Reserve Act of 1941, 55 Stat. 12, contains 
essentially the same basic provisions as section 302 of the Naval Reserve 
Act of 1938, and the legislative history of section 210, as so restated 
by the’said act of July 11, 1941, shows that its purpose was to put 
Coast Guard reservists generally on the same basis as naval reservists 
with respect to uniform allowances. See H. R. Report 527 (page 11) 
and Senate Report 451 (page 12), on H. R. 4658, 77th Congress. It 
follows that the principles of prior decisions as to the effect and opera- 
tion of similar provisions in section 302 of the Naval Reserve Act are 
generally for application in the determination of comparable questions 
under section 210 of the Coast Guard Auxiliary and Reserve Act. 

The questions stated by the Acting Commandant of the Coast Guard 
are separately quoted and answered below: 

(a) A member of the Coast Guard Reserve who was originally appointed an 
officer and immediately reported for active duty in time of war and was paid $250 
uniform gratuity. Is the officer entitled to an additional allowance of $50 for 
uniforms if upon completion of four years service he continued on active duty? 

Section 210 of the Coast Guard Act provides for the payment of a 
uniform allowance not exceeding $100, plus an additional sum of $150 
in time of war or national emergency, to an officer of the Coast Guard 
Reserve upon first reporting for active duty, and for the payment of 
an additional sum of $50 upon the completion of each period of not 
less than four years in the Reserve, with a proviso that the latter 
amount shall not become due any officer until called to active or training 
duty after the expiration of the previous four-year period. 

In decision of May 9, 1939, 18 Comp. Gen. 836, there was considered 
the effect of the words, “In time of peace, upon first reporting for active 
or training duty with pay, after enactment hereof * * * a com- 
missioned or warrant oflicer of the Naval Reserve shall be paid a sum 
not to exceed $100 as reimbursement for the purchase of the required 
uniforms,” appearing in section 302 of the Naval Reserve Act of 1938, 
supra. It was held that such language was not intended to preclude 
payment of the uniform allowance of $100 to an officer, otherwise 
entitled thereto, who was on active duty on the effective date of the 
act and continued to serve on active duty thereafter. It was said that 
such language evidently was designed to limit claims under the new 
law to those accruing as a result of service after its effective date and 
that such right accrued by reason of the officer’s active duty after the 
effective date of the act. Following the principles of that decision it 
was held in decision of June 30, 1943, 22 Comp. Gen. 1141, that an 
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officer of the Coast Guard Reserve who was on active duty on July 11, 
1941, when there was first enacted the provision for an additional uni- 
form allowance of $150 to such officers on first reporting for active 
duty in time of war or national emergency, was entitled to such allow- 
ance the same as reservists thereafter reporting for active duty, it 
being pointed out that the principle applied in the earlier decision was 
that active service continued after the date of the act was equivalent 
to active service begun after that date, so far as the right to a uniform 
allowance not theretofore authorized was concerned. While the situ- 
ation with respect to payment of the additional $50 allowance here 
involved, after the expiration of a four-year period, is not wholly 
analogous, the reasoning in the said two decisions appears equally for 
application. In other words, active service of an officer of the Coast 
Guard Reserve continued after the expiration of the required four- 
year period reasonably is to be regarded as equivalent to active service 
begun after such expiration, so far as the right to the additional 
uniform allowance of $50 is concerned, the apparent purpose of the 
statute in that respect being to preclude payment of the additional 
allowance until and unless active duty was required after the expira- 
tion of such period. 

Accordingly, question (a) is answered in the affirmative. 

(b) A member of the Coast Guard Reserve who was originally appointed an 
officer and several months thereafter reported for active duty. On date of report- 
ing for active duty in time of war he was paid $250 uniform gratuity. Is the 
officer entitled to an additional allowance of $50 for uniforms upon completion of 
four years service as a member of the Reserve or does the $50 uniform gratuity 
become payable four years from date of entitlement of the previous uniform 
gratuity, provided other conditions of the statute have been met? 

The statute provides for payment of an initial allowance to a Coast 
Guard Reserve officer upon first reporting for active duty, under cer- 
tain conditions, and then provides that “thereafter” such officer shall 
be paid an additional sum of $50 “upon completion of each period of 
not less than four years in the Reserve.” The word “thereafter” re- 
lates to the period after meeting the conditions for the initial or a 
subsequent payment and the phrase “upon completion of each period 
of not less than four years in the Reserve” evidently means not less 
than four years in the Reserve “thereafter,” that is, after qualifying for 
the prior payment. Otherwise, an officer who had been in the Reserve 
for almost four years before first reporting for active duty and 
being required to procure uniforms might be paid the additional 
$50 allowance almost immediately after the initial allowance. I do 
not believe that the statute was so intended. It has been held that 
the date of qualification for payment of the initial allowance under 
the similar provisions of section 302 of the Naval Reserve Act of 1938, 
supra, fixes the beginning of the four-year period for the $50 additional 
allowance under that section. See decision of this office dated Septem- 
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ber 23, 1940, B-11920. Cf. decision of May 1, 1936, A~-73856, reaching 
the same conclusion with respect to the beginning of the four-year 
period under the similar provisions of section 12 of the Naval Reserve 
Act of 1925, 43 Stat. 1083. Also, see Alnav 14, January 19, 1945, con- 
taining current instructions as to payment of the Naval Reserve addi- 
tional allowance and stating that such $50 uniform gratuity becomes 
payable four years from date of entitlement to the $100 or previous 
$50 uniform gratuity, provided the officer has been a member of the 
Reserve four years from date of entitlement and other conditions are 
met. There appears to be no basis for a different rule for the Coast 
Guard Reserve in that respect than applied to the Naval Reserve 
under substantially identical statutory provisions. 

Accordingly, question (b) is answered by saying that the officer 
would be entitled to the $50 additional uniform allowance four years 
from the date of entitlement to the previous uniform allowance, pro- 
vided other conditions of the statute are met. 

(c) A member of the Coast Guard Reserve who was originally enlisted and 
reported for active duty and paid a cash clothing allowance provided for enlisted 
personnel, on appointment to an officer in time of war was paid $250 uniform 
gratuity. Is the officer entitled to an additional allowance of $50 for uniforms 
on completion of four years service in the Reserve (both enlisted and commis- 
sioned service), or does the $50 uniform gratuity become payable four years from 
date of entitlement to the previous uniform gratuity as an officer provided other 
conditions of the statute have been met? 

The officer would be entitled to the $50 additional uniform allowance 
four years from the date of entitlement as an officer to the previous 
uniform allowance, provided other conditions of the statute are met. 
See the answer to question (b). 

(d) A member of the Naval Reserve appointed an officer and paid $250 uni- 
form gratuity on reporting for active duty is subsequently discharged from the 
Naval Reserve to accept appointment as an officer in the Coast Guard Reserve. 
Is the officer entitled to an additional allowance of $50 for uniforms upon com- 
pletion of four years service including both Naval Reserve and Coast Guard 
Service, if other conditions of the statute have been met, or does the $50 uniform 


gratuity become payable after completion of four years service in the Coast Guard 
Reserve? See decision of the Comptroller General, B-37635, December 1, 1943. 


As the officer must have been paid the $250 uniform allowance upon 
reporting for active duty as an officer of the Naval Reserve during the 
present emergency he was not entitled to a similar allowance of $250 
upon being discharged from the Naval Reserve and thereupon report- 
ing for active duty as an officer of the Coast Guard Reserve while the 
Coast Guard was operating as a part of the Navy, such initial allow- 
ance to him as an officer of the Naval Reserve being regarded, under 
such circumstances, as the equivalent of the initial allowance which 
otherwise would have accrued to him upon first reporting for active 
duty as an officer of the Coast Guard Reserve. See decision of Decem- 
ber 1, 1943, B-37635, referred to in the question. Since the initial 
allowance paid to him as an officer of the Naval Reserve is regarded as 
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in lieu of the initial allowance to which he otherwise would have been 
entitled as an officer of the Coast Guard Reserve, it reasonably follows 
that the former allowance likewise is to be regarded as in lieu of the 
initial Coast Guard Reserve allowance in determining the beginning of 
the four-year period which must elapse before entitlement to the addi- 
tional allowance of $50 granted to officers of the Coast Guard Reserve. 
On that basis, question (d) is answered by saying that the officer would 
be entitled to an additional allowance of $50 for uniforms upon com- 
pletion of four years commissioned reserve service, including both his 
Naval] Reserve and Coast Guard Reserve service, computed from the 
date he became entitled to the initial Naval Reserve allowance, if other 
conditions of the statute have been met. 


(e) A member of the Coast Guard Reserve temporarily appointed an officer 
from enlisted status is paid $250 in accordance with section 7 (b) act‘of July 24, 
1941, 55 Stat. 604. Is the officer entitled to the additional allowance of $50 for 
uniforms as provided by section 210, Act of February 19, 1941, as amended, upon 
completion of four years service if continued on active duty in his temporary rank? 


While not specifically so stated, it is assumed that the person in- 
volved was given a temporary appointment as an officer in the Coast 
Guard Reserve. 

The act of July 24, 1941, 55 Stat. 603, authorizes, inter alia, the 
temporary appointment or advancement of certain personnel of the 
Navy and Marine Corps. Section % (b) of the act, 55 Stat. 603, pro- 
vides as follows: 


(b) The following personnel may be temporarily appointed to ranks or grades 
in the Regular Navy or Marine Corps, not above lieutenant in the Navy and 
captain in the Marine Corps: 

(1) Commissioned warrant officers of the Regular Navy and Marine Corps. 

(2) Warrant officers of the Regular Navy and Marine Corps. 

(3) First-class petty officers and above in the Regular Navy and platoon or 
staff sergeants and above in the Regular Marine Corps, including enlisted men of 
those grades on the retired list on active duty. 

(4) Enlisted men of the Fleet Reserve and the Fleet Marine Corps Reserve on 
active duty in the grades herein specified for enlisted men of the Regular Navy 
or Marine Corps. 


Section 7 (b) of the act, 55 Stat. 604, provides: 


Enlisted men shall, upon being initially appointed as provided by section 2 of 
this Act, be paid the sum of $250 as a uniform gratuity. 


Section 11 of the act, 55 Stat. 605, as amended by section 2 of the act 
of April 9, 1943, 57 Stat. 60, provides: 


The provisions of this Act, except as may be necessary to adapt the same thereto 
shall apply to— 

(a) Personnel of the Naval Reserve (except the Fleet Reserve) and the Marine 
Corps Reserve (except the Fleet Marine Corps Reserve) in like manner and to 
the same extent and with the same relative conditions in all respects as are pro- 
vided for personnel of the Regular Navy and Marine Corps, but this shall not be 
construed to authorize the temporary appointment of the personnel thereof to 
ranks or grades in the Regular Navy or Marine Corps. 

(b) Personnel of the Coast Guard in relationship to the Coast Guard in the 
Same manner and to the same extent as they apply to personnel of the Navy in 
relationship to the Navy. 
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The legislative history of H. R. 4473, 77th Congress, which became 
the said act of July 24, 1941, shows that the provision for a uniform 
gratuity was included in the bill as originally introduced when it -per- 
tained only to the Regular Navy, the Regular Marine Corps. the 
Fleet Reserve, and the Fleet Marine Corps Reserve—organizations in 
which, under existing laws, officers received no uniform allowances; 
that the purpose of such uniform gratuity provision was to grant to 
enlisted men of such organizations temporarily appointed as officers 
in the Regular Navy or Regular Marine Corps a uniform allowance 
comparable to that provided by section 302 of the Naval Reserve Act 
of 1938, for officers of the Naval Reserve; and that, apparently, no 
consideration was given to the matter of uniform gratuities to reserve 
personnel subsequently brought by assimilation within the general 
provisions of the bill by what is now section 11 of the act, and for 
whom uniform allowances were already provided by law. Section 
7 (b) specifically applies only to enlisted men temporarily appointed 
under section 2 of the act as officers in the Regular Navy or Regular 
Marine Corps and there is no indication that such specific provisions 
were intended to augment, or to be a substitute for, existing provisions 
for uniform allowances for Reserve personnel by reason of the gen- 
eral assimilating provisions in section 11. Instead, it reasonably 
appears that section 7(b) was intended to apply only to enlisted per- 
sonnel appointed under section 2—personnel for whom uniform 
allowances, upon appointment from enlisted to officer status, were not 
otherwise provided by law. Accordingly, question (e) is answered 
by saying that the person involved upon being temporarily appointed 
an officer in fhe Coast Guard Reserve and reporting for active duty, 
became entitled to uniform allowances under the provisions of section 
210 of the Coast Guard Auxiliary and Reserve Act of 1941, supra, 
and that he would be entitled to the additional allowance of $50, pro- 
vided by that section, four years from date of entitlement to the ini- 
tial allowance thereunder, if other conditions of the statute are met. 
See the answers to questions (b) and (c), supra. 


(f) Are subparagraphs (a), (b) and (c) applicable to temporary members of 
the Coast Guard Reserve enrolled under the provisions of sec. 207, Act of Feb- 
ruary 19, 1941, 55 Stat. 12, as amended (14 U. 8S. C. Supp. III, 307), regardless of 
whether they perform active duty with or without pay? 


Section 207 of the act of February 19, 1941, 55 Stat. 12, as amended, 
is codified as 14 U. S. C., Supp. IV, 307, as follows: 


The Commandant, with the approval of the Secretary of the Treasury or of 
the Secretary of the Navy, while the Coast Guard is operating as a part of the 
Navy, is hereby authorized to enroll as temporary members of the Reserve, for 
duty under such conditions as he may prescribe, including but not limited to 
part-time and intermittent active duty with or without pay, and without regard 
to age, members of the Auxiliary, such officers and members of the crew of any 
motorboat or yacht placed at the disposal of the Coast Guard, and such persons 
(including Government employees without pay other than compensation of their 
civilian positions) who by reason of their special training and experience are 
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deemed by the Commandant to be qualified for such duty, as are citizens of 
the United States or of its Territories or possessions, including the Philippine 
Islands, to define their powers and duties, and to confer upon them, appro- 
priate to their qualifications and experience, the same rank, grades, and ratings 
as are provided for the personnel of the regular Coast Guard Reserve. When 
performing active duty with pay, as herein authorized, temporary members of 
the Reserve shall be entitled to receive the pay and allowances of their respec- 
tive ranks, grades, or ratings, as may be authorized for members of the regular 
Coast Guard Reserve. [Italics supplied.] 

Section 210 of the act, supra, provides that upon first reporting for 
active or training duty “with pay” at a location where uniforms are 
required to be worn, a commissioned or warrant officer of the Reserve 
shall be paid a sum not to exceed $100 as reimbursement for the pur- 
chase of required uniforms, and thereafter “such officer” shall be paid 
an additional sum of $50 for the same purpose upon completion of each 
period of not less than four years in the Reserve, with the proviso, 
inter alia: 

That the Secretary of the Treasury shall prescribe regulations governing the 
conditions and requirements under which this allowance shall be payable to 
temporary members of the Reserve. * * * 

At the time such provisions were originally enacted as a part of 
section 210 by the amendatory act of July 11, 1941, 55 Stat. 587, 
section 207 did not authorize temporary members of the Reserve to 
serve on active duty without pay. That was first authorized when 
section 207 was amended and reenacted by the act of June 6, 1942, 
56 Stat. 329, section 1 (4). At the same time, section 210 was amended 
by section 1 (5), 56 Stat. 330, including therein the following further 
proviso: 

And provided further, That notwithstanding the foregoing provisions of this 
section, the Commandant may prescribe a lesser amount as a uniform allowance 
to such commissioned and warrant officers of the Reserve as are not required 
to purchase or have in their possession the complete outfit of uniform clothing 
which is prescribed for other commissioned and warrant officers of the Reserve. 

The legislative history of the said act of June 6, 1942, clearly shows 
that the primary purpose of including such further proviso in sec- 
tion 210 was to preclude any question of the Commandant’s authority 
to prescribe a lesser uniform allowance for temporary reserve officers 
who might serve on active duty without pay under the amended pro- 
visions of section 207. See the report of the Senate Committee on 
Naval Affairs on the bill, S. 2490, which became the act of June 6, 
1942, Senate Report No. 1317, May 7, 1942, in part as follows: 

This section amends section 210 of the act by the insertion of a provision 
which would authorize the Commandant to prescribe a lesser uniform allowance 
to such commissioned and warrant officers of the Reserve as are not required to 
possess the complete uniform outfit of clothing. The uniform allowance of 
Reserve officers, who are ordered to active duty in time of war or national 
emergency, is $250. This is based upon the securing of a complete outfit. How- 
ever, the plan which contemplates the utilization of a number of temporary 
officers for special part-time duty without pay, includes the prescribing of a 


uniform outfit which will not be as costly as the complete outfit of a Regular 
officer. The amendment, which would also result in a saving to the Government, 
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is desirable in order that there will be no question of the Commandant’s author- 
ity to make reimbursement (in an amount less than $250) for the reasonable 
expenses that are incurred by such reservists. In other words, a temporary 
Reserve officer would be paid an amount which would approximate the cost to 
him of such uniforms as he might be required to possess. * * 


A similar statement was made in the report of the House Committee 
on the Merchant Marine and Fisheries on the companion bill, H. R. 
7006, in the House of Representatives, H. R. Report No. 2072, May 5, 
1942, and, in addition thereto, the latter report quoted a letter dated 
April 25, 1942, from the Secretary of the Navy respecting the pro- 
posed amendments, in part, as follows: 

The proposed amendment to section 207 is for the purpose of permitting the 
Coast Guard to utilize the services of temporary members of the Reserve on 
u part-time basis, with or without compensation, free from the present necessity 
of continuous enrollment and discharge coincident with each use of the tempo- 
rary reservist’s vessel. In many cases it will permit enrolling Reserve officers 
of known ability who, under the present restrictions, are unable to accept com- 
missions in the Coast Guard Reserve and whose temporary services in sudden 
emergencies of a local nature will be invaluable. It also enlarges the field 
from which Reserve officers can be drawn by relaxing restrictions on member- 
ship in the auxiliary, on the use of auxiliary vessels, and on the crews that 
may man these vessels. 

The purpose of the first amendment to section 210 is to limit the uniform 
allowance paid to certain officers of the Reserve who will not be required to 
wear the uniform regularly and who, it is contemplated, will not be required 
to equip themselves with complete outfits of uniform clothing due to such 
restricted duty. At present this provision has application to a plan to utilize 
the services of a number of officers for special part-time duty without 
pay. * * * 

In view of such statements there appears no reason to doubt that the 
statute as thus amended by the act of June 6, 1942, contemplated and 
intended that temporary members of the Reserve reporting for active 
duty without pay, as well as those reporting for active duty with pay, 
would be paid a uniform allowance, notwithstanding the language at 
the beginning of section 210 authorizing the allowance for members 
of the Reserve generally upon first reporting for active or training 
duty “with pay.” Accordingly, and taking into consideration the 
other proviso, supra, theretofore incorporated in section 210, directing 
the head of the department to prescribe regulations governing the 
conditions and requirements under which the clothing allowance “shall 
be payable to temporary members of the Reserve,” which apparently 
was regarded as broad enough to authorize regulations covering such 
temporary members whether called to active duty with or without pay, 
question (f) is answered by saying that the additional allowance of 
$50, or such smaller amount as might be prescribed by the Com- 
mandant, would be payable to temporary members of the Reserve under 
the same general conditions as those involved in the answers to ques- 
tions (a), (b) and (c), whether they perform active duty with or 
without pay, provided that such an allowance is duly prescribed by 
regulations for temporary members of the Reserve under those 
conditions. 
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(B-50542) 
ARMY OFFICERS ACCEPTING CIVIL OFFICE 


The provisions of section 1222, Revised Statutes, that the commission of an “officer 
of the Army on the active list” shall be vacated upon acceptance of a civil 
office, being applicable to Regular Army officers only, the decision of July 11, 
1945, 25 Comp. Gen. 38, insofar as it relates to the applicability of 
said section 1222 in the case of Army officers accepting employment with 
the United Nations Relief and Rehabilitation Administration during terminal 
leave from the military service, is not to be regarded as applying to officers 
of the Army of the United States other than those of the Regular Army. 


Comptroller General Warren to the Secretary of War, August 20, 1945: 
I have your letter of July 31, 1945, as follows: 


Since the War Department is desirous of issuing proper and comprehensive 
advice to military personnel who may seek employment with the United Nations 
Relief and Rehabilitation Administration your decision was requested, under 
date of 14 June 1945, as to whether employment of military personnel by that 
administration, while on terminal leave or in a retirement status, would serve 
to subject such personnel to the prohibitions contained in the dual office or dual 
compensation laws cited in my letter, or result in the vacation of their Army 
commissions under R. 8. 1222. 

In reply to my request for decision there was received in the War Department 
your decision B-50&42, dated 11 July 1945, wherein, in connection with the pro- 
visions of R. S. 1222 it was held that “an officer of the Army is ‘on the active list’ 
during authorized leave of absence whether the leave be taken during active 
service or as terminal leave immediately prior to final discharge from the active 
service,” and that “the acceptance of an office or position with the United Nations 
Relief and Rehabilitation Administration by an officer of the Army on the active 
list during terminal leave from the military service would vacate his commission 
as an Army officer effective the day he accepts the civil office.” 

In view of the opinions of the Attorney General of the United States in 22 Op. 
Atty. Gen. 88 and 39 Op. Atty. Gen. 197, which hold that Section 1222 of the 
Revised Statutes is applicable only to officers of the Regular Army, doubt has 
arisen as to whether the decision of your office of 11 July 1945, supra, unqualified 
as its language is where reference is made to “an officer of the Army,” is to be 
deemed to include officers of the National Guard, Reserve Corps, or of the Army 
of the United States, or is to be construed as limited only to officers of the 
Regular Army in accordance with the views of the Attorney General expressed 
in the opinions cited supra. Your decision is therefore requested as to the proper 
interpretation to be placed on the decision of 11 July 1945 in this respect, and 
in view of the fact that replies to inquiries received, as well as the issuance 
of instructions to disbursing officers in the matter of the payment for periods of 
terminal leave, are being held in abeyance pending clarification of this matter, 
an early decision in this matter would be appreciated. 

In this general connection it might be stated that while your decision under 
discussion (B-50542) settles the question that under R. §S. 1222 an employment 
with United Nations Relief and Rehabilitation Administration would be the 
acceptance of an office which would vacate the commission of an officer of the 
Army, the implications flowing from said decision, if Section 1222 of the Revised 
Statutes is applicable to officers other than those of the Regular Army, are very 
important since many officers of the National Guard, Reserve, and Army of the 
United States while on terminal leave will doubtless accept other Federal, as well 
as State, local and other non-federal offices during the period of terminal leave, 
and appropriate instructions covering this larger group of officers on terminal 
leave with reference to such employments should be issued at the earliest possible 
date. 


Section 1222, Revised Statutes, provides as follows: 


Sec. 1222. No officer of the Army on the active list shall hold any civil office, 
whether by election or appointment, and every such officer who accepts or exer- 
cises the functions of a civil office shal] thereby cease to be an officer of the 
Army, and his commission shall be thereby vacated. 
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The Army of the United States is composed, inter alia, of the Regu- 
lar Army, the National Guard of the United States, the National Guard 
while in the service of the United States, the Officers’ Reserve Corps, 
the Organized Reserves, the Enlisted Reserve Corps, officers tempo- 
rarily appointed under the act of September 22, 1941, 55 Stat. 728, 
and persons enlisted or inducted in time of war or emergency. Section 
1222, Revised Statutes, has reference to an “officer of the Army on the 
active list” and, while the phrase “officer of the Army”—standing 
alone—might be viewed as including an officer of any of the compo- 
nents of the Army of the United States or one temporarily appointed 
therein, without regard to component, it long has been recognized 
that the term “active list,” with reference to officers of the Army, gen- 
erally is used to denote officers of the Regular Army other than 
those—and as distinguished from those—on the “retired list” and 
that such term generally has no application to other officers of the 
Army of the United States. 

As early as 1898, in the opinion of the Attorney General, 22 Op. 
Atty. Gen. 88, cited in your letter, it was held that section 1222, 
Revised Statutes, applies to Regular Army officers only, and that a 
person who was appointed a commissioned officer in the Volunteer 
Army while holding a civil office as Attorney General of the State 
of South Dakota, did not vacate his commission in the Volunteer Army 
under the provisions of section 1222, Revised Statutes, supra, for the 
reason that he was not an “officer of the Army on the active list” within 
the meaning of the said statute. It was said in that opinion: 


Title XIV, of the Revised Statutes, which regulates the Army of the United 
States, contains sections which in terms are applicable only to the Volunteer 
Army, sections which in terms are applicable only to the Regular Army, and 
sections whose applicability depends upon the character of their provisions. 
Sections which in language are restricted, or in provisions are appropriate only 
to the permanent establishment—the Regular Army—can not, of course, be held 
to apply to the Volunteer Army. 

For example, chapter two of Title XIV, providing for the retirement of army 
officers, clearly has no application to the Volunteer Army, organized for simply 
temporary service. This chapter creates two lists of regular Army officers— 
the active and the retired list—a distinction which does not obtain in the Volunteer 
Army. When, therefore, section 1222 places a restriction on every “army officer 
on the active list,” it plainly refers to regular army officers. An Army officer on 
the active list is one not only actively but permanently engaged in the military 
service of the Government. Having chosen the Army for his career, and being 
actively engaged therein, the statute properly prohibits him from accepting or 
exercising the functions of a civil office. 

While an officer in the Volunteer Army may be said to be actively engaged 
in the military service, he is not permanently so engaged. He is called out to 
meet an emergency, and must be discharged when the purpose for which he 
entered the service has been accomplished. Unlike the regular army officer, he 
has not selected the military service for a profession. He has simply responded 
to a patriotic call, and expects, when the war is over, to return to civil life. 
His term of military service is uncertain and contingent. He may be taken 
from his civil duties for a few months, for a year, for two years at the most. 
The Government does not need nor demand a complete and fina] severance of his 
relations with civil life. * * * 
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In the later opinion of the Attorney General, 39 Op. Atty. Gen. 
197, cited in your letter, the principles of the prior opinion were fol- 
lowed and it was concluded that section 1222, Revised Statutes, did 
not apply to a member of the Officers Reserve Corps who accepted a 
position with the Department of Agriculture and performed the duties 
thereof while on terminal leave pending release from active duty with 
the Army. ° 

In the decision of July 11, 1945, 25 Comp. Gen. 38, to which you 
refer, it was said that the acceptance of an office or position with the 
United Nations Relief and Rehabilitation Administration by an “offi- 
cer of the Army on the active list” during terminal leave from the 
military service would vacate his commission as an Army officer. 
That statement, as to the class of officers involved, was in the express 
language contained in section 1222, Revised Statutes, and there was 
no reason or intent to assign a different meaning to those words or to 
disagree with the construction placed thereon by the Attorney Gen- 
eral almost 50 years ago and followed since that time. You are ad- 
vised, therefore, that the said decision, insofar as the provisions of 
section 1222, Revised Statutes, are concerned, is not to be understood 
as applicable to officers other than those of the Regular Army. 


(B-51619) 


FEDERAL EMPLOYEES PAY ACT OF 1945—OVERTIME COMPENSATION 
COMPUTATIONS INVOLVING WORKWEEKS OF VARYING LENGTHS 


In the case of employees with workweeks varying in length from week to week, 
each tour of duty recurring in 4-week cycles, there is no authority under the 
Federal Employees Pay Act of 1945 for averaging the overtime hours worked 
during a cycle in order to pay the same amount of compensation for each 
week ; instead, each week must be regarded as a separate and distinct unit, 
and pay rolls prepared on the basis of the actual number of hours worked 
during the biweekly period covered thereby. 


Comptroller General Warren to the Secretary of the Treasury, August 20, 1945: 
I have your letter of August 4, 1945, reference 142.64, as follows: 


A question has arisen in connection with the preparation of pay rolls covering 
the salaries of certain customs employees as a result of the inauguration of 
biweekly pay periods under section 604 of the Federal Employees Pay Act of 1945. 

There are cases where port patrol officers of the Customs Service are assigned 
to a different tour of duty each 2 weeks with the result that in each 4-weeks’ 
period they work 56 hours the first week, 48 hours the second week, 40 hours the 
third week, and 48 hours the fourth week to complete the cycle. This rotation of 
shifts results in an average workweek of 48 hours for each officer. 

Section 301 (b) (2) of the regulations prescribed by the Civil Service Commis- 
sion under the Federal Employees Pay Act of 1945 (Executive Order 9578) pro- 
vides, in part: 

“* * * the length of the administrative workweek, for the purpose of these 
regulations, shall be the total number of regularly scheduled hours of duty per 
week (or in rotating-shift systems, the average number of regularly scheduled 
hours of duty per week for the cycle).” [Italics supplied.] 
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Under these regulations, it appears that the basic administrative workweek of 
the concerned employees may be considered as 40 hours, plus 8 hours of overtime 
work. 

Your decision is requested whether the pay rolls covering the services of these 
officers shall be prepared alternately on the basis of 104 hours and 88 hours per 
biweekly pay period, or whether the hours of overtime work shall be averaged 
over the 4 weeks to make 96-hour pay periods. If such pay rolls are prepared 
on the alternate basis covering the hours of work actually performed during 
the respective pay periods, the periodic preparation of pay roll change slips, 
Standard Form 1126, as prescribed by General Regulations No. 102, dated Decem- 
ber 7, 1944, will be burdensome due to the constant change in the weekly hours 
of work. 


Sections 201 and 604 of the Federal Employees Pay Act of 1945, 
approved June 30, 1945, 59 Stat. 296, 303, Public Law 106, provide, in 
material part: 

Seo. 201. Officers and employees to whom this title applies shall, in addition to 
their basic compensation, be compensated for all hours of employment, officially 
ordered or approved, in excess of forty hours in any administrative workweek, at 
overtime rates as follows: 

* = ” * * * * 


Sec. 604. (a) It shall be the duty of the heads of the several departments and 
independent establishments and agencies in the executive branch, including Gov- 
ernment-owned or controlled corporations, and the District of Columbia municipal 
government, to establish as of the effective date of this Act, for all full-time 
officers and employees in their respective organizations, in the departmental and 
the field services, a basic administrative workweek of forty hours, and to require 
that the hours of work in such workweek be performed within a period of not 
more than six of any seven consecutive days. 

* * = * + * * 


(d) (1) Hereafter, for all pay computation purposes affecting officers or em- 
ployees in or under the executive branch, the judicial branch, or the District of 
Columbia municipal government, basic per annum rates of compensation estab- 
lished by or pursuant to law shall be regarded as payment for employment during 
fifty-two basic administrative workweeks of forty hours. [Italics supplied. ] 

Those provisions of the statute clearly contemplate that each week 
of the year shall be regarded as a separate and distinct unit for the 
purpose of computing overtime compensation. The statute does not 
provide—either specifically, or by implication—for the averaging of 
hours of employment in a number of weeks comprising a cycle due to a 
rotating shift system, for the purpose of paying a fixed amount of com- 
pensation for each week of the cycle, as proposed. See decision of 
August 8, 1945, B-51325, 25 Comp. Gen. 161, to the Secretary of War. 
Also, reference is made to decision of July 5, 1945, B-50756, 25 Comp. 
Gen. 14, to the Chief Judge of the Municipal Court for the District 
of Columbia, negativing the averaging of the hours of employment of 
different employees working irregularly for the purpose of paying a 
fixed amount of overtime compensation for all employees each week. 
In this instance, if an employee of the class involved is in a nonpay 
status in one week of the cycle for which overtime service would be 
substituted to “fill in” the 40-hour basic workweek, the regularity of 
the hours of employment during the cycle ceases to exist and the aver- 
aging of such hours for the purpose of computing overtime compensa- 
tion would not be justified. Therefore, it is the view of this office that 
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that portion of the quoted Civil Service regulation in parentheses, 
providing for the averaging of time, is not in accord with the new 
pay statute; accordingly, the conclusion stated in the fourth paragraph 
of your letter may not be acquiesced in. Hence, pay rolls for employees 
of the class referred to should be prepared alternately upon the basis 
of 104 and 88 hours per biweekly pay period. 

Referring to the last sentence of your letter, there is authorized 
hereby an exception from the requirements of General Regulations No. 
102, dated December 7, 1944, 24 Comp. Gen. 962, for periodic prepara- 
tion of pay roll change slips, Standard Form 1126, so far as concerns 
employees of the class here involved. 


(B-51248) 


MEDICAL TREATMENT—SCOPE OF “EMERGENCY MEDICAL CARE” 
AUTHORITY 


‘The expense of fitting a Selective Service registrant with a dental bridge some time 
after his return home from an induction station at which he had been 
treated for a dental injury suffered while there may not be regarded as an 
expense of “emergency medical care” for which funds appropriated by the 
National War Agency Appropriation Act, 1945, are available, even though 
installation of the bridge may have been desirable or necessary from a medical 
viewpoint. 

Funds appropriated to the Selective Service System for “emergency medical 
care” of registrants suffering illness or inury while under Selective Service 
jurisdiction are not available for defraying the cost of prosthetic appliances 
or plastic surgery in otherwise proper cases unless it be shown that com- 
petent medical opinion is to the effect that an emergency continued and that 
emergency medical care of the illness or injury involved requires the fur- 
nishing of such appliances or surgery. 


Comptroller General Warren to the Director of Selective Service, August 21, 
1945: 


Reference is made to your letter of July 20, 1945, as follows: 


The National War Agency Appropriation Act, 1945, provides that funds of the 
Selective Service System shall be available, inter alia, for: 

“expenses of emergency medical care, including hospitalization, of registrants 
who suffer illness or injury, and the transportation, and burial, of the remains 
of registrants who suffer death, while acting under orders issued under the 
selective service law but such burial expenses shall not exceed $150 in any one 
case ;” 

This provision was first incorporated in our appropriation language by P. L. 279, 
78th Congress, approved April 1, 1944. Prior to such authorization, the funds 
of this agency were not available to provide medical care for injured registrants 
(See your Decision No. B-16393, dated May 14, 1941). 

To implement the general authority conferred by the quoted appropriation 
language, and pursuant to the provisions of section 10 (a) (1) of the Selective 
Training and Service Act of 1940, as amended, section 608.51 of Selective Service 
Regulations was promulgated December 18, 1944, and is currently effective. A 
copy of this regulation is attached for your convenience, as well as a copy of 
Selective Service F. P. A. Bulletin Fiscal Control 3-5, issued for the administra- 
tive guidance of the personnel of the System charged with the application of 
the law and regulations in specific cases. 

It will be noted from paragraph (d) of the regulation that the allowance or 
disallowance of claims for emergency medical care and hospitalization is for the 
determination of the State Director of Selective Service of the State in which 
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the expenses were incurred. Such claims, however, may be submitted to Selective 
Service National Headquarters for an advisory opinion. Under this practice, 
I presently have before me a claim for $150, presented by a registrant, Melbert 
E. Lebr, to the State Director of North Dakota, for reimbursement of the amount 
paid to a civilian dentist for installation of a removable denture or bridge. The 
State Director has indicated administrative approval of the claim, subject to 
advice from his Headquarters, for the amount of $32.50. The facts of the case 
are as follows: 

The registrant, pursuant to an order to report for a preinduction physical 
examination, arrived at the armed forces induction station at Fort Snelling, 
Minnesota, on February 8, 1945. While at the induction station he fainted, fell 
forward and struck his face, causing such injury to the upper four incisor teeth 
that he was removed to the station hospital where the injured teeth were 
removed. The registrant was sent home as soon as he was sufficiently recovered 
to travel, without further dental treatment, and shortly thereafter consulted a 
civilian dentist in Jamestown, North Dakota. The latter found a _ purulent 
drainage from the registrant’s gums which prevented immediate fitting of a 
denture, but he then recommended and subsequently installed a metallic bridge. 
The date of installation is not specified in the file, but was prior to May 1945, 
and presumably was done as soon as the condition of the registrant's gums 
would permit. The registrant submits a receipted bill evidencing payment to 
the dentist of $150 for the dental services and materials furnished. 

The amount for which the State Director has approved the claim, $32.50, 
reflects the amount prescribed by me as a reasonable fee pursuant to the attached 
Bulletin, since the fee schedule included in the Bulletin does not cover the item 
in question. In such cases, the fee prescribed by me is normally based on the 
schedule of fees approved by the Veterans’ Administration, although it is con- 
templated that a higher or lower fee might be prescribed in a particular case 
if the circumstances justify such departure. 

This claim presented a question of interpretation and application of the appro- 
priation language on which no exact or controlling precedent has been brought 
to my attention. 

The statute specifies “emergency medical care” and the question in the present 
case arises out of the word “emergency,” since the term “medical care” certainly 
seems broad enough to cover professional services normally rendered by dentists 
as distinguished professionally from doctors of medicine or surgery. I am 
informed that in modern dental practices the replacement by artificial means 
of extracted teeth is regarded as necessary, and should be done immediately, 
or as soon thereafter as possible, in order to avoid the risk of infection or 
deterioration of the gums and remaining teeth. 

From the broader administrative standpoint, however, it is my view that the 
sense and apparent purpose of the law is to enable the use of Selective Service 
funds in providing payment for medical care of registrants who suffer illness or 
injury of an emergency nature while away from private pursuits under the gen- 
eral direction of Selective Service, and to provide such care in such measure 
and for such reasonable period as appears medically advisable or necessary to 
restore the registrant as nearly as possible to his condition at the time the illness 
or injury occurred. Permanent care, or care beyond the point at which it becomes 
apparent that treatment must be prolonged indefinitely, is, of course, not con- 
templated in any instance. 

Your advice is requested in response to the following questions: 

1. Will you feel required to object to the use of Selective Service funds in 
payment of the above described claim to the extent of $32.50 which has been 
administratively approved by the State Director of Selective Service of North 
Dakota? 

2. Assuming the occurrence of an illness or injury which would justify the use 
of Selective Service funds to provide emergency medical care, are such funds 
available to provide such treatment as the furnishing of prosthetic appliances or 
plastic surgery where the need for such treatment is directly caused by the illness 
or injury and is a part of the proper and customary care or treatment for such 
an illness or injury under established medical practice? 


The provision of the National War Agency Appropriation Act, 1945, 
Public Law 372, 78th Congress, 58 Stat. 544, quoted in your letter, is 
prefaced by the words “under such rules or regulations as may be 
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prescribed by the Director of Selective Service.” In the regulation 
referred to, section 608.51, Selective Service Regulations, it is provided, 
in part, as follows: 

(b) The term “emergency medical care, including hospitalization” as used in 
this section shall be construed to mean that normally such medical care or 
hospitalization must be rendered promptly after occurrence of the illness or 
injury as a result of which it is required, and that discharge by a physician or 
facility subsequent to such medical care or hospitalization shall prima facie 
terminate the period of emergency. 

And in section 4 of Selective Service F. P. A. Bulletin, Fiscal Control 
3-5, it is explained that— 

The phrase “normally shall be construed to mean that such medical care or 
hospitalization must be rendered promptly” included in paragraph (b) of section 
608.51 [correct quotation is “shall be construed to mean that normally such 
medical care or hospitalization must be rendered promptly”] is intended to indi- 
cate that the basic administrative intent in obtaining such enabling legislation 
was to make it possible to care for emergency illness or injury * * * ofa 
registrant while he was under the direct administrative supervision of Selective 
Service. * * * 


and that the term— 


“Prima facie” for purposes of these Regulations is intended to mean that the 
period of responsibility of Selective Service, in the absence of convincing evidence 
to the contrary, shall normally be presumed to end at such time as a registrant is 
given whatever treatment the incident in the emergency appears to demand and 
is thereafter pronounced by an attending physician or facility to require no fur- 
ther such treatment for that emergency. That a discharge may be conditional 
on some future development or need or that a discharge may be as the result 
of a faulty medical diagnosis is for the consideration of the State Director 
making the determination in the individual case which he is considering. 

The regulation and related instructions appear to be based upon a 
reasonable interpretation and to be consistent with the expressed intent 
of the legislation. There is nothing in the legislative history or in 
the context of the law that would indicate in any way a use of the 
word “emergency” in other than its normal and customary sense— 
that is, to mean, as defined by Webster, “an unforeseen occurrence or 
combination of circumstances which calls for immediate action or 
remedy; pressing necessity, exigency”—or that it is employed in the 
legislation in a manner that could be considered as ambiguous. 

Under the circumstances, it appears that, in ascertaining to what 
extent care or treatment properly may be charged to the Government 
in any case, it is necessary to determine when the requirements of 
emergency care have been satisfied. In this connection, it is realized 
that such determinations are essentially technical and that, therefore, 
reliance must be placed upon the standards of treatment accepted in 
such cases by the medical profession. 

In the case of Melbert E. Lehr, it appears that when he was treated 
at the induction station and then sent home—even though further 
medical attention may have been necessary at a later time— the emer- 
gency was over. Although your statement that “in modern dental 
practice the replacement by artificial means of extracted teeth is re- 
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garded as necessary” has been given careful consideration, “emer- 
gency” medical care obviously does not include all “necessary” care; 
and the installation of a metallic bridge in Mr. Lehr’s case, after his 
return home, however desirable or necessary from a medical view- 
point, does not appear to have been under circumstances qualifying as 
“emergency” and requiring emergency medical care. The regulations 
and explanations quoted above support this view. Accordingly, you 
are advised that the facts shown on the present record do not justify 
a use of Selective Service System funds to pay for any part of the 
expenses of such replacement in his case. 

With respect to whether the funds involved are available to provide 
treatment such as the furnishing of prosthetic appliances or plastic 
surgery generally in otherwise proper cases where “the need for such 
treatment is directly caused by the illness or injury and is a part of the 
proper and customary care or treatment for such an illness or injury 
under established medical practice,” I have to advise that the same 
principle is applicable. That is to say, the availability of Selective 
Service System appropriations for defraying the cost of prosthetic 
appliances or plastic surgery must be determined by the justification 
existing in any particular case for furnishing them as “emergency 
medical care.” Expenditures falling within that category necessarily 
must be questioned unless it be shown that competent medical opinion 
is to the effect that an emergency continued and that emergency medi- 
cal care of the illness or injury involved clearly required the furnishing 
of such appliances or surgery. 
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(B-51696) 


FEDERAL EMPLOYEES PAY ACT OF 1945—AGGREGATE COMPENSATION 
GUARANTEE 


The aggregate compensation guarantee provisions of section 603 (a) of the Federal 
Employees Pay Act of 1945 are applicable not only to employees who, on 
June 30, 1945, actually received additional compensation df $300 per annum 
guaranteed by the War Overtime Pay Act of 1943 because sufficient bvertime 
compensation was not earned to satisfy such guarantee but, also, to employees 
who were earning enough overtime compensation on that date to satisfy the 
guarantee but whose aggregate compensation since has been reduced because 
of a reduction in hours of work. 

An employee who continues to perform the same duties and have the same respon- 
sibilities in the same agency after June 30, 1945, as on and prior to that date, 
although in a different organizational or geographical location or assignment, 
may be regarded as continuing “to occupy the position he occupied on June 
30, 1945,” so as to be entitled to the aggregate compensation guarantee bene- 
fits provided by section 608 (a) of the Federal Employees Pay Act of 1945. 


Comptroller General Warren to the Secretary of War, August 21, 1945: 
I have your letter of August 8, 1945, as follows: 
Certifying Officers of the Department have presented to my office several ques- 


tions relative to the application, under certain circumstances, of Section 603 (a) 
of the Federal Employees Pay Act of 1945. 
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Section 603 (a) provides as follows: 

“The aggregate per annum rate of compensation with respect to any pay period, 
in the case of any full-time employee in the service on July 1, 1945, (1) who was a 
full-time employee on June 30, 1945, (2) whose per annum basic rate of compensa- 
tion on June 30, 1945, did not exceed a rate of $1,800 per annum, and (3) whose 
compensation is fixed in accordance with the provisions of the Classification Act 
of 1923, as amended, or the Act entitled ‘An Act to adjust the compensation of 
certain employees in the Customs Service,’ approved May 29, 1928, as amended, 
shall not, under the rates of compensation established by this Act, so long as he 
continues to occupy the position he occupied on June 30, 1945, be less than his per 
annum basic rate of compensation on such date, plus the rate of $300 per annum 
or 25 per centum of such per annum basic rate of compensation, whichever is the 
smaller amount.” 

The specific provisions of this section indicate clearly that it is to apply to 
employees meeting the specified conditions who, on 30 June 1945, were receiving 
additional compensation in lieu of overtime compensation under the provisions of 
the War Overtime Pay Act of 1943. However, there is doubt as to the applica- 
tion of this section in the case of employees who were not receiving additional 
compensation prior to July 1, 1945. 

There are in the Department many employees meeting the conditions specified 
in Section 603 (a) who, on 30 June 1945, were working a sufficient amount of 
regularly scheduled overtime to entitle them to payment of overtime compensation 
under the provisions of the War Overtime Pay Act of 1943, but who, subsequent to 
July 1, 1945, have had their weekly hours of work reduced to forty and, as a 
result of such reduction, are earning an aggregate compensation which is less 
than that received on June 30, 1945. It is noted that the instructions of the Civil 
Service Commission (Departmental Circular 530, 11 July 1945) imply that where 
a reduction in aggregate salary results from a reduction in regularly scheduled 
hours, the provisions of Section 603 (a) should be applied. However, these in- 
structions do not appear to be specific on this point. Further, a review of the 
legislative history of the Act, particularly Report No. 726 of the House of Repre- 
sentatives, indicates that this may not have been the intent of Congress. In view 
of this fact, the following question is presented for your consideration. 

When a reduction in aggregate compensation below the amount received on 
June 30, 1945 results from a reduction in the scheduled hours of work which were in 
effect on June 30, 1945, should the provisions of Section 603 (a) be applied? 

One of the conditions specified for application of the benefits of Section 603 (a) 
is that the employee remain in the position occupied on June 30, 1945. This has 
been interpreted by the Civil Service Commission, as meaning continuation of the 
performance of the same duties and responsibilities. In many cases employees, 
particularly inspectors working in contractor operated plants, are transferred 
from installation to installation or from plant to plant without a change in either 
duties or responsibilities but with a change both in organizational and geographi- 
cal location. It is believed that such employees should be considered as holding 
the same position within the meaning of Section 603 (a) and your decision on 
this point is desired. 

In view of the fact that computation of pay of a number of employees will be 
affected by your decision on the questions presented an early reply will be 
appreciated. 


In decision of July 18, 1944, 24 Comp. Gen. 30, it was stated at page 
34, in respect of the $300 guarantee authorized by the War Over- 
time Pay Act of 1943, 57 Stat. 76, as follows: 


* * * Section 3 (b) of the statute merely serves as a guarantee that an 
employee will not receive less additional wartime compensation in lieu of over- 
time compensation under section 2 of the statute than at the rate of $300 per 
annum, whether the overtime compensation in lieu of which the guarantee is 
paid is prorated on the basis of a regularly established workweek or is paid on 
an actual time basis for overtime performed in excess of the regularly established 
workweek. Accordingly, in any pay period in which an employee works sufficient 
overtime to entitle him to overtime compensation at a rate of not less than $300 
per annum, the guarantee is satisfied and the employee becomes entitled only to 
the overtime compensation. Likewise, if sufficient overtime is worked to satisfy a 
portion of the guarantee there must be a proportionate reduction in the guarantee 
of $300 per annum. 
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Similarly, it would appear that section 603 (a) of the Federal Em- 
ployees Pay Act of 1945, 59 Stat. 302, was intended to, and does, 
apply to any employee otherwise qualified by the terms of the statute 
who was entitled to receive on June 30, 1945, the $300 minimum 
guarantee under the War Overtime Pay Act of 1943—regardless of 
whether overtime compensation actually received as of June 30, 1945, 
satisfied the guarantee—rather than being limited to employees who 
actually received the additional compensation in the amount of $300 
per annum because of the fact that sufficient overtime compensation 
was not earned to satisfy the guarantee, as would appear to be sug- 
gested in the first sentence of the third paragraph of your letter. 
I find nothing in the legislative history of the new pay statute, or 
in Civil Service Departmental Circular No. 530, to which you refer, 
requiring any other conclusion. Accordingly, your first question 
is answered in the affirmative. See answer to question 1 under the 
heading “Section 603 (a)”, decision of July 18, 1945, B-50927, 25 
Comp. Gen. 62, to the Federal Works Administrator, and also, the “40- 
Hour Week—General Accounting Office Salary Table No. 22,” par- 
ticularly the reverse side thereof. 

A change in the organizational or geographical location or assign- 
ment in the same Federal agency of an employee who continues to 
perform the same duties and have the same responsibilities after 
June 30, 1945, as on and prior to that date, may be regarded as con- 
tinuing “to occupy the position he occupied on June 30, 1945,” within 
the meaning of those words as used in section 603 (a) of the new 
pay statute. Therefore, this office is in agreement with the suggested 
answer to your second question. Compare answer to question 3 under 
the heading “Section 603 (a),” decision of July 18, 1945, B-50927, 
supra, to the Federal Works Administrator; answer to question 15, 
decision of July 28, 1945, B-51099, 25 Comp. Gen. 121, to the Secretary 
of Agriculture; and decision of August 14, 1945, B-51389, 25 Comp. 
Gen. 188, to the Chairman, National War Labor Board. 


(B-51571) 
FEDERAL EMPLOYEES PAY ACT OF 1945 


Even though an employee compensated at the rate of $9,800 per annum works 
only one of the two 8-hour “overtime” days during a biweekly pay period, 
he may be paid the maximum amount of overtime compensation authorized 
under section 201 of the Federal Employees Pay Act of 1945 for a pay period, 
in the light of the $10,000 per annum aggregate compensation limitation pre- 
scribed by section 603 (b) ; that is, not to exceed $7.69 ($200/26) computed 
at the rate of $1.51 per hour. 

The night pay differential authorized by section 301 of the Federal Employees 
Pay Act of 1945 “for duty” within a regularly scheduled tour of duty—basic 
workweek of 40 hours—between 6 p. m. and 6 a. m. may not be paid during 
leave of absence with pay or any other periods of absence from duty, including 
legal holidays on which no services are rendered. 
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In the absence of a formula in the Federal Employees Pay Act of 1945 respecting 
the grade steps to which employees in the clerical-mechanical service are 
to be advanced by operation of section 405 (b) (2), such employees’ hourly 
rates should be increased in accordance with the schedule of rates appearing 
in that section to the same relative rate that they received on June 30, 1945, 
under the law then in effect. 

Employees in the clerical-mechanical service paid at the maximum rate in grades 

M-1, -2, and -3, in which there are only two salary steps, who received 
“Fair” efficiency ratings as of March 31, 1945, need not be reduced one salary 
step under the terms and provisions of Civil Service Departmental Circular 
No. 458, such circular having application only where there are at least three 
salary rates with an average or middle rate. 

In view of sections 201 and 604 of the Federal Employees Pay Act of 1945, pro- 
viding for division of an annual salary rate into units of weeks and hours 
of employment with no credit for time not worked or not otherwise in a leave 
with pay status, part time salary rates of employees subject to the Classifica- 
tion Act should no longer be computed and paid upon a per annum basis (com- 
pare 22 Comp. Gen. 1043); rather, such employees should be paid for the 
number of hours actually employed at hourly rates determined from the new 
annual rates for full time employees, divided pursuant to the formula pre- 
scribed by section 604 (d). 

Under current leave regulations, and in the light of the Federal Employees Pay 
Act of 1945, a temporary employee’s absence from duty on the “overtime” 
day of an administrative workweek during his initial service month is not to 
be regarded as a break in service preventing accrual of leave for that month. 

For purposes of crediting permanent employees with annual leave in accordance 
with the currently used leave credit table (4 hours’ leave credit for a mini- 
mum of 7 days’ service, with additional credit of 4 hours after each of 15, 22 
and 30 days’ service within a calendar month), the employees must be on the 
roll for the prescribed number of days, and, during such period, work or 
otherwise be in a pay status all of their basic workweeks prescribed pursuant 
to the Federal Employees Pay Act of 1945, subject to leave credit reduction as 
provided by section 4.3 of the Annual and Sick Leave Regulations for periods 
in a nonpay status (25 Comp. Gen. 147). 

Officers of the Treasury Department appointed by the President, by and with 
the advice and consent of the Senate, other than the Secretary, who is specif- 
ically exempted from the operation of the Federal Employees Pay Act of 
1945 as the head of the department, are subject to the overtime compensation 
provisions of section 201 of the act. e 

The rule that an “officer,” as distinguished from an “employee,” is entitled to the 
compensation attached to his office as an incident to the title to the office, 
rather than as an incident to the actual rendering of service, relates only 
to basic compensation and does not entitle an officer to overtime compensa- 
tion under section 201 of the Federal Employees Pay Act of 1945 when he is 
not actually on the job performing the duties of his office. 

In making lump-sum payments for leave under the act of December 21, 1944, in 
the case of officers appointed by the President, by and with the advice and 
consent of the Senate, a certificate of the officer stating the amount of unused 
annual leave to his credit at date of separation will be sufficient supporting 
evidence so far as this office is concerned. 


Comptroller General Warren to the Secretary of the Treasury, August 22, 1945: 

I have your letter of August 7, 1945, requesting decision upon a 
number of questions arising under the Federal Employees Pay Act 
of 1945, approved June 30, 1945, Public Law 106, which questions 
will be stated and answered in the order presented. 

1. Under the Act, is a per annum employee entitled to payment of salary while 
he is in travel status on (1) Sunday, or (2) Saturday where a 40 or 44 hour 
workweek has been established? If he is entitled to such payment, at what 
rate should he be paid? 

A like question was considered and answered (question and answer 
8) in decision of July 28, 1945, B-51099, 25 Comp. Gen. 121, to the 
Secretary of Agriculture, and need not be restated here. See, also, 
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question and answer 2, decision of August 7, 1945, B-51218, 25 Comp. 
Gen. 151, to the Price Administrator. 

2. What overtime payment should an employee whose basic salary rate is 
$9,800 per annum receive when he works only one overtime period during the 
two-week pay period of a 48 hour workweek? To put the question alternatively, 
is the $200 limitation in payment of overtime to employees at $9,800 to be pro- 
rated weekly, biweekly, or should it be regarded merely as a limitation? 

Section 603(b) of the new pay statute, 59 Stat. 303, provides, so 
far as here material, as follows: 

Notwithstanding any other provision of this Act, no officer or employee shall, 
by reason of the enactment of this Act, be paid, with respect to any pay period, 
basic compensation, or basic compensation plus any additional compensation pro- 
vided by this Act, at a rate in excess of $10,000 per annum * * *. [Italics 
supplied. ] 

That portion of the statute unquestionably provides a limitation 
upon the payment of aggregate compensatior. under all provisions of 
the statute for any biweekly pay period. In decision of August 7, 
1945, B-51218, supra, to the Price Administrator (answer to question 
5), it was stated: 

* * * if on June 30, 1945, the aggregate salary of any officer or employee 

stationed either within or without the continental limits of the United States 
was $10,000 per annum or less, no amount may be paid for any biweekly pay 
period under any of the provisions of the new pay statute which would cause 
the rate for such period to exceed $384.61. 
Therefore, in the case presented, while overtime compensation is re- 
quired by section 201 of the statute, 59 Stat. 296, to be computed upon 
the basis of the week as the unit, the limitation of $200 per annum in 
excess of $9,800 per annum prescribed by section 603 (b), supra, of the 
statute must be computed upon the basis of the biweekly pay period as 
the unit. That is to say, there may be paid overtime compensation 
not to exceed $7.69 ($200+26) for any biweekly pay period. Such an 
employee is required to work only a sufficient number of hours of 
officially ordered or approved overtime during the biweekly pay 
period to earn $7.69 overtime compensation at the rate of $1.51 per 
hour to receive the maximum amount of overtime compensation at 
the rate of $200 per annum. Since the employee in the case presented 
worked 8 hours overtime during the biweekly pay period—more than 
enough to earn $7.69 at the rate of $1.51 per hour—it is proper to pay 
him $7.69 overtime compensation for the pay period even though he 
worked only on one of the so-called overtime days of the biweekly 
pay period. 


8. Under Section 301 of the Act, will the 10% night pay differential be payable 
on a legal holiday occurring during the basic workweek, assuniing the day is 
declared a non-work day and the employee does not render any service thereon? 


Section 301 of the new pay statute, 59 Stat. 298, explicitly provides 
for payment of the night differential only “for duty” within a regularly 
scheduled tour of duty—basic workweek of 40 hours—between 6 p. m. 
and 6a.m. Such payment is not authorized to be paid during leave of 
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* absence with pay, or any other.absence from duty, and it otherwise is 
not regarded as a part of basic compensation. See answer to question 
(A) (4) (d), decision of July 26, 1945, B-51076, 25 Comp. Gen. 102, 
to the Architect of the Capitol. Accordingly, this question is answered 
in the negative. 


4. Section 405, paragraph (b)(2) of the Act establishes new hourly rates of 
compensation for the clerical-mechanical service as follows: 


Old rate New rate 

Ne ae ee a $0. 66 $0. 78 
72 . 85 

ey en es oe ae ee 78 91 
.&4 . 98 

I I oc ee rs ttle nee eae. . 90 1, 05 
. 96 1.11 

a ee ae a ee 1. 02 1.18 
‘ (1. 08) (1. 25) 
1.14 1.31 


May employees previously at the old maximum rate be given the maximum of 
the new rate? 


Section 405(b) (2) of the new pay statute, 59 Stat. 300, provides: 

Such section is amended so as to provide the following rates of compensation 
for positions in the clerical-mechanical service: 

Grade 1, 78 to 85 cents an hour. 
Grade 2, 91 to 98 cents an hour. 
Grade 3, $1.05 to $1.11 an hour. 
Grade 4, $1.18 to $1.31 an hour. 

In the absence of any other formula appearing in the new pay statute, 
it is to be presumed that these employees in the clerical-mechanical 
service prescribed by the Classification Act should be increased to the 
same relative salary rate under the new statute that they received June 
30, 1945, under the law then in effect. Therefore, this question is 
answered in the affirmative. 

5. Hmployees in the clerical-mechanical service in the Bureau of Engraving and 
Printing were given efficiency ratings for the first time as of March 31, 1945. Some 
of these employees who are paid at the maximum rate in their respective grades 
have received efficiency ratings of “Fair.” Must these employees be reduced (after 
approval of the Civil Service Commission) to the minimum of the grade because 
of the fact that there is no intermediate rate in grades CM-1, 2, and 3? 

As these employees are not paid compensation on a per annum basis, 
they are not subject to the provision of section 402 of the new pay stat- 
ute, 59 Stat. 299, amending section 7(b) of the Classification Act pro- 
viding for within-grade salary advancements upon the attainment of 
efficiency rating of “Good” or better. However, in view of the fact 
that these employees are subject to the Classification Act, and as there 
appears no provision otherwise applicable to them, it must be con- 
cluded that such employees are subject to the provisions of section 9 
of the original Classification Act of March 4, 1923, 42 Stat. 1490, 
providing: 


That the board [now Civil Service Commission] shall review and may revise 
uniform systems of efficiency rating established or to be established for the 
various grades or classes thereof, which shall set forth the degree of efficiency 
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which shall constitute ground for (a) increase in the rate of compensation for® 
employees who have not attained the maximum rate of the class to which their 
positions are allocated, (b) continuance at the existing rate of compensation 
without increase or decrease, (c) decrease in the rate of compensation for em- 
ployees who at the time are above the minimum rate for the class to which their 
positions are allocated, and (d) dismissal. 

The head of each department shall rate in accordance with such systems 
the efficiency of each employee under his control or direction. The current 
,ratings for each grade or class thereof shall be open to inspection by the 
representatives of the board and by the employees of the department under 
conditions to be determined by the board after consultation with the department 
heads. 

Reductions in compensation and dismissals for inefficiency shall be made by 
heads of departments in all cases whenever the efficiency ratings warrant, as 
provided herein, subject to the approval of the board. 

The board may require that one copy of such current ratings shall be trans- 
mitted to and kept on file with the board. 


Section 5 (b) of Civil Service Departmental Circular No. 458, dated 
December 23, 1943 (see, also, appendix B of the Efficiency Rating 
Manual, Form 3823, quoting Departmental Circular No. 302 which 
was superseded by Departmental Circular No. 458), provides: 

The rate of compensation of an employee whose efficiency rating is “Fair” 
shall be reduced one salary step if his rate of compensation is above the middle 
rate. If the rate of compensation is equal to or below such middle salary rate, 
it shall not be subject to reduction on that account. 

It is understood from question 4 that there are only two salary rates 
in grades CM-1, 2, and 3; also, that the efficiency rating system has 
not been applied heretofore to the employees of the Bureau of Engrav- 
ing and Printing in the clerical-mechanical service and that the above- 
quoted regulation never has been regarded as applicable to such em- 
ployees. Obviously, the regulation is not designed to apply to a grade 
having only two salary rates. Before said regulation may operate, 
or apply, there must be at least three salary rates with an average or 
middle rate. That conclusion is strengthened when viewed in the light 
of the fact that a special provision has been made in the regulation 
for a grade with six salary rates. Accordingly, the salary rates of 
employees in the clerical-mechanical service in grades CM-1, 2, and 
3—to which it is understood this question relates—whose efficiency 
rating now on record is “Fair”, are not required to be reduced under 
the terms and conditions of the existing regulations of the Civil Service 
Commission. 

6. In the Customs service, persons are appointed under Section A, Part 1, 
Paragraph 6, as Deputy Collectors, CAF-5, with aggregate salary not in excess 
of $540 per annum. The salaries are set at a certain percentage of the minimum 
of salary of CAF-5. For example, an employee being paid $540 is estimated 
to be devoting 27% of his time to the work and has been paid 27% of $2,000. 
Are these employees entitled to any increase in pay under the Act, and, if so, 


should it be at the rate of 20% of their per annum pay or a proportional part 
of the basic rate for CAF-5? 


This office has been advised informally by your office that the regula- 
tion to which reference is made in this question is schedule A, part 1, 
paragraph 6, of the Civil Service rules and regulations. That regula- 
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tion fixes merely a limitation upon the salary of part-time employees 
who may be appointed without competitive examination and does 
not prescribe the formula for fixing per annum salary rates of part- 
time employees. Neither is there any statute here applicable that 
does so. However, for many years this office has recognized in deci- 
sions that part-time salary rates of employees occupying positions 
subject to the Classification Act may be fixed upon a per annum basis 
with a proportionate credit for Sundays and holidays on which no 
work is performed by full-time employees. Also, there has been stated 
in the decisions the formula for computing the per annum part-time 
salary rate and, also, for increasing such rates under the provisions 
of the overtime laws in effect prior to July 1, 1945. See, particularly, 
22 Comp. Gen. 1043. The underlying reason for those decisions was 
that compensation prior to July 1, 1945, was paid for every day of 
the year including Sundays and holidays and other nonwork days for 
full-time employees and, upon that basis, it was concluded that a 
part-time employee should receive a proportionate benefit for com- 
pensation which a full-time per annum employee would have received 
on Sundays, holidays, and other nonwork days on which no work was 
performed. However, sections 201 and 604 of the new pay statute, 
59 Stat. 296, 303, effective July 1, 1945, providing for division of an 
annual salary rate into units of weeks and hours of employment with 
no credit allowed for any time not worked or not otherwise in a leave 
with pay status—which latter status a part-time employee cannot 
have—there no longer exists any reasonable basis for continuing the 
computation and payment of part-time salary rates upon a per annum 
basis. Therefore, in the absence of a statute providing otherwise 
(compare decision of August 14, 1945, B-51244, 25 Comp. Gen. 185), 
all part-time work of employees subject to the Classification Act 
should be paid for upon the basis of the number of hours actually 
employed, the annual rate fixed by the Classification Act for full-time 
employees to be divided pursuant to the formula prescribed by section 
604 (d) of the new pay statute, 59 Stat. 304, to determine the rate 
per hour. See also, decision of July 28, 1945, B-51099, supra, to 
the Secretary of Agriculture, wherein it was stated in answer to 
question 7: 


Under section 604 (a) of the statute, establishing a 40-hour basic workweek, 
and section 604 (d) thereof, providing the formula for computing basic com- 
pensation by the hour, the compensation of all personnel subject to said sections 
of the statute who work less than full time should be computed and paid upon 
an hourly basis rather than upon a daily basis. The provisions of the act of 
June 30, 1906, 34 Stat. 768, which required the division of the annual salary of 
employees subject to the Classification Act by 360 to determine the daily rate, 
no longer is operative as to employees whose compensation is computed in ac- 
cordance with section 604 (d) of the new statute. * * 


Therefore, in the example stated, the part-time employees should be 
paid for the number of hours actually employed at the new minimum 
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salary rate of grade CAF-5, or $2,320 per annum, computed in ac- 
cordance with the formula prescribed by section 604 (d), supra, of the 
new statute. 

7. If a temporary employee, whose annual leave does not begin to accrue 
until he has performed an initial month of service, is absent from duty on the 
overtime day of an administrative work-week during that initial period, does 
such absence constitute a break in service and require him again to commence 
a new month of service? 

Of course, the leave laws were enacted, and the leave regulations 
promulgated, in the light of the salary laws in effect prior to July 1, 
1945. However, the new pay statute does not amend any provisions 
of the leave laws or regulations. Consequently, unless and until the 
leave laws or regulations shall have been modified to correspond to 
the formulas for computing basic and overtime compensation pre- 
scribed by the new pay statute, it is necessary to state rules for the 
earning and crediting of leave which still must reflect the purpose 
and intent of the leave laws and regulations. While temporary em- 
ployees earn leave upon the basis of the service month, it is not rea- 
sonable to require that an employee work overtime during his service 
month in order to earn leave. Therefore, in the absence of regulations 
otherwise controlling, this question is answered in the negative. Com- 
pare answer to questions 2, 3, and 6, in decision of July 28, 1945, 
B-51099, supra, to the Secretary of Agriculture. 


8. Permanent employees are credited with annual leave under the following 
formula: 


Periods of service: Credit 
UNI Wr sittin iar bast ates abSahielehiiecin bee 0. 
I A tcc adelante neti 4 hours 
Seppe ee OF hn 8 hours. 
ee Nn) ND OO a nh eng eeepc 12 hours. 
A ahaa alannah nic tale nmi laine isan 16 hours. 


Does establishment of the basic 40 hour workweek affect this formula, and, if so, 
in what manner? 

Permanent employees earn leave upon the basis of the calendar 
month. What was stated in answering question 7, supra, is for con- 
sideration in answering this question, also. In other words, per- 
manent employees must be on the roll for the number of days stated 
in the schedule quoted in your letter, and work (or otherwise be in 
a pay status) all of their basic workweeks during such period to earn 
the number of hours leave credit listed, subject to reduction in leave 
credit required by the provisions of section 4.3 of the leave regula- 
tions for periods in a nonpay status. As to reduction in leave credits 
under section 4.3 of the leave regulations, see decision of July 31, 1945, 
B-51306, 25 Comp. Gen. 147. 


9. Since in most cases the basic workweek now consists of five days, does the 
30-day provision in the following cases mean “calendar” or “working” days? 

(a) application of the provisions of the Veterans’ Preference Act of 1944 (De- 
partmental Circular No. 507, November 4, 1944) in the cases of suspensions of 
more than 30 days of persons covered by that law; 
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(b) application of the provisions of Executive Order No. 8882, dated September 
8, 1941, which stipulates the crediting of time lapsing in a non-pay status toward 
within-grade promotions, provided such time does not exceed 30 days; 

While subsection (a) of this question primarily is not a matter for 
the consideration of this oflice—see 24 Comp. Gen. 709—it would seem 
that the words, “suspended for more than thirty days,” and the words, 
“at least thirty days’ advance written notice,” appearing in section 14 
of the “Veterans’ Preference Act of 1944” approved June 27, 1944, 58 
Stat. 390, refer to calendar days rather than work days and that the 
Federal Employees Pay Act of 1945 has no effect to modify that statute. 

Subsection (b) of this question would appear to be answered by the 
answer to question 12 in decision of July 28, 1945, B-51099, supra, 
to the Secretary of Agriculture. 

10. Are officers appointed by the President, with the consent of the Senate, 
subject to the overtime provisions of the Act, and if they are, whether, in view 
of your earlier decision to the effect that absence does not deprive officers of the 
United States of the right to compensation, they may be paid for the overtime 
day of the administrative workweek if they perform no duty on that day? 

Overtime compensation is authorized to be paid only pursuant to the 
formula prescribed by section 201, title II, of the new pay statute, 59 
Stat. 296. Section 101 (a) of the statute, 59 Stat. 295, provides, in 
material part: 

Subject to the exemptions specified in section 102 of this Act, titles II and III 
of this Act shall apply (1) to all civilian officers and employees in or under the 
executive branch of the Government, including Government-owned or controlled 
corporations, and in or under the District of Columbia municipal govern- 
ment * *, 

Section 102, 59 Stat. 296, contains no general exemption of officers 
appointed by the President by and with the advice and consent of the 
Senate, but exemption (3) of that section of the statute does exclude 
from all provisions of the act the right to receive overtime compensa- 
tion by “heads of departments or of independent establishments or 
agencies of the Federal Government, including Government-owned 
or controlled corporations.” Hence, the only “officer” in the Treasury 
Department exempted from the overtime provisions of the law is 
the Secretary of the Treasury. Furthermore, all fulltime “officers” 
in the Treasury Department, other than the Secretary, also are in- 
cluded specifically within the provision of section 604 (a) of the 
statute, 59 Stat. 303, requiring the establishment of a “basic adminis- 
trative workweek of forty hours, and to require that the hours of 
work in such workweek be performed within a period of not more 
than six of any seven consecutive days.” Therefore, all “officers” in 
the Treasury Department, other than the Secretary, are subject to 
the overtime provisions of the new pay statute. The first subquestion 
in this question is answered accordingly. 

Referring to the second subquestion, you are advised that the rule 
that an “officer” as distinguished from an “employee” is entitled to 
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the compensation attached to his office as an incident to the title to 
the office, rather than as an incident to the actual rendering of service 
(24 Comp. Gen. 45, 804; answer to question 1, decision of August 7, 
1945, B-51218, supra; compare decision of August 9, 1945, B-51172), 
relates only to the basic compensation of his office as fixed by or pursu- 
ant to law and does not entitle an officer to overtime compensation 
for the so-called overtime day or for any other “hours of employment, 
officially ordered or approved, in excess of forty hours in any admin- 
istrative workweek” (quoting from section 201 of the new pay statute) 
that the officer is not actually on the job performing the duties of his 
office. So far as the earning of overtime compensation is concerned, 
an “officer” is in the same status as an “employee.” Therefore, the 
second subquestion in this question is answered in the negative. 


11. Since the passage of the Act of December 21, 1944, providing for the lump- 
sum payment for accumulated and accrued annual leave, the question has arisen 
as to the procedure to be followed in the case of Presidential Officers, who be- 
cause their salaries can not be reduced if they are absent from duty, do not keep 
records of their annual leave. Your decision is desired as to whether in such 
cases, lump-sum payment for accumulated and accrued annual leave may be 
gnade, and, if so, what kind of supporting evidence is satisfactory to your office 
to protect the certifying officer. 


The first subquestion is similar to that which was answered in the 
affirmative in decision of May 5, 1945, 24 Comp. Gen. 804. Referring 
to the second subquestion, a certificate of the officer stating the amount 
of unused annual leave to his credit at date of separation will be 
sufficient supporting evidence to protect the authorized certifying 
officer so far as this office is concerned. 


(B-50308 ) 


RENTAL AND QUARTERS ALLOWANCE—DEPENDENTS—EFFECT OF 
REMOVAL OF BAR TO TRAVEL TO FOREIGN STATIONS; ETC. 


Unless naval personnel promptly submit application for their dependents to travel 
to their foreign stations, from which dependents previously were barred but 
to which they now are permitted to travel, such dependents may not be con- 
sidered as being prevented “by reason of orders of competent authority,” 
within the meaning of the applicable provisions of the Pay Readjustment 
Act of 1942, as amended, from occupying quarters assigned at the foreign 
station for their occupancy, so as to entitle the officer or enlisted man to 
rental or quarters allowance for dependents. 

When naval personnel who now are permitted to have their dependents at their 
foreign stations promptly apply for the dependents’ transportation to such 
stations upon being informed of the necessity of making such application, the 
dependents may be considered as being prevented “by reason of orders of 
competent authority,” within the meaning of the applicable provisions of the 
Pay Readjustment Act of 1942, as amended, from occupying assigned quarters 
at the foreign station so as to entitle such personnel to rental and quarters 
allowance for dependents until transportation is available after the applica- 
tion is administratively approved, plus normal travel time. 

Tle provisions of section 6 of the Pay Readjustment Act of 1942, as amended, 
under which an officer is entitled to rental allowance as for dependents if 
they are prevented “by reason of orders of competent authority” from oc- 
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cupying assigned quarters at his permanent station, have no effect to authorize 
payment of rental allowance to a divorced naval officer, while at a foreign 
station, on account of a minor child born of his dissolved marriage, where the 
officer has been divested of parental control and custody of the child so that 
he would be prevented from taking the child to his station irrespective of 
whether travel of dependents thereto is administratively prohibited. 


Comptroller General Warren to the Secretary of the Navy, August 23, 1945: 

There has been considered your letter of June 6, 1945, with which 
you transmitted a letter dated May 31, 1945, from the Chief, Bureau 
of Supplies and Accounts, Navy Department, requesting decision 
relative to the entitlement of naval personnel to payment of increased 
rental and subsistence allowances or quarters allowance under the cir- 
cumstances indicated therein. 

The questions presented are as follows: 


(1) Whether or not Lieutenant Wesley L. Hottenstein (C), USNR, is entitled, 
under the conditions set forth in the enclosure, to continue in receipt of increased 
rental and subsistence allowances for dependent (minor child) on and after the 
date public quarters are available for and assigned to him at his permanent 
station for the occupancy of himself and his wife? 

(2) Whether or not the rule announced in the Comptroller General’s decision 
B-47712 of April 20, 1945—to the effect that since the child of the officer con- 
cerned was prevented by orders of competent authority from occupying public 
quarters furnished the officer, he was entitled to otherwise proper credit of 
increased rental and subsistence allowances for dependent (adopted child) who 
was in school in the United States—is applicable in cases where the custody of 
the child is awarded to its mother by the divorce decree, thereby divesting the 
officer of parental control and custody, if the divorced officer remarries and the 
wife resides with him from date of marriage, or is subsequently permitted to join 
him, at a shore station outside the continental limits of the United States where 
public quarters are available and assigned to him for the occupancy of himself and 
dependent (wife). 

(3) Section 6 of the Pay Readjustment Act of 1942, as amended (37 U. S. C., 
Supp. IV, 106), provides that an officer, although furnished with quarters, “shall 
be entitled to rental allowance as authorized in this section if by reason of 
orders of competent authority his dependents are prevented from occupying such 
quarters”. In order that there may be an authoritative ruling in this matter, 
and in order that a uniform date on which entitlement ceases to payment of 
increased rental and subsistence allowances may be set in all cases where the 
restrictions contained in AlNav 235-42 of November 2, 1942, are relaxed under 
the conditions stated in the enclosure, your further decision is requested whether 
otherwise proper credits of increased rental and subsistence allowances to date 
preceding date of assignment of public quarters to the officer for the occupancy 
of his dependents following their arrival at his permanent duty station will be 
passed for credit in the accounts of disbursing officers? 

(4) In order that a uniform rule may be established for application in deter- 
mining effective date of termination of concurrent payment of station quarters 
allowance and money allowance for quarters for dependents, your decision is 
requested as to whether otherwise proper concurrent payment of such allowances 
to and including date preceding date of arrival of the dependent at the per- 
ones duty station will be passed for credit in the accounts of disbursing 
officers? 


While, as indicated above, question (3) specifically refers to pay- 
ment of increased subsistence allowance on account of dependents in 
addition to payment of increased rental allowance on that account, 
neither the material facts involved in that question nor the appli- 
cable statutes relate to payment of subsistence allowance on account 
of dependents. Therefore, the answer to that question will be limited 
to a consideration thereof only insofar as it relates to payment of 
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increased rental allowance. If the Navy Department is in doubt as to 
an officer’s right to increased subsistence allowance on account of 
dependents under particular circumstances, consideration will be given 
your request for decision with respect to the specific case involved. 

The Pay Readjustment Act of 1942, 56 Stat. 361-363, as amended 
by the act of March 6, 1943, 57 Stat. 13, insofar as applicable to the 
questions propounded in your letter, provides: 


SEo. 4. The term “dependent” as used in the succeeding sections of this Act 
shall include at all times and in all places a lawful wife and unmarried children 
under twenty-one years of age. It shall also include the father or mother of 
the person concerned provided he or she is in fact dependent on such person for 
his or her chief support: Provided, That the term “children” shall be held to 
include stepchildren and adopted children when such stepchildren or adopted 
children are in fact, dependent upon the person claiming dependency allowance. 

+ 2 o - - * * 

Sec. 6. Except as otherwise provided in this section, each commissioned officer 
below the grade of brigadier general or its equivalent, in any of the services 
mentioned in the title of this Act, while either on active duty or entitled to 
active-duty pay shall be entitled at all times to a money allowance for rental 
of quarters. 

= os = s * ” 7 

No rental allowance shall accrue to an officer having no dependents while he is 
on field duty unless his commanding officer certifies that he was necessarily 
required to procure quarters at his own expense, or while on sea duty, except for 
temporary periods of sea duty not exceeding three months, nor shall any rental 
allowance accrue to an officer with or without dependents who is assigned quar- 
ters at his permanent station unless a competent superior authority of the service 
concerned certifies that such quarters are not occupied because of being inade- 
quate for the occupancy of the officer and his dependents, if any, and such cer- 
tifications shall be conclusive: Provided, That an officer although furnished with 
quarters shall be entitled to rental allowance as authorized in this section if by 
reason of orders of competent authority his dependents are prevented from 
occupying such quarters. 

» a = * * * ” 
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Each enlisted man of the first, second, or third grade, in the active military, 
naval, or Coast Guard service of the United States having a dependent as defined 
in section 4 of this Act, shall, under such regulations as the President may pre- 
scribe, be entitled to receive, for any period during which public quarters are not 
provided and available for his dependent, the monthly allowance for quarters 
authorized by law to be granted to each enlisted man not furnished quarters in 
kind: Provided, That such enlisted man shall continue to be entitled to this al- 
lowance although receiving the allowance provided in the first paragraph of this 
section if by reason of orders of competent authority his dependent is prevented 
from dwelling with him. 


By AlNav 235, dated November 2, 1942, the Secretary of the Navy 
suspended, until further notice, the transportation of all dependents of 
personnel of the Naval Establishment to points outside the continental 
limits of the United States, including the Canal Zone and Alaska, and 
it appears from a letter dated April 23, 1945, from the Office of Chief 
of Naval Operations, that the Secretary of the Navy now has authorized 
travel to the Gulf, Caribbean, and Panama Sea Frontiers, Mexico, and 
Brazil by dependents of personnel of the Naval Establishment on per- 
manent shore duty in those areas, whose rank or rating entitles them to 
transportation of their dependents at Government expense. The fur- 
nishing of such transportation is subject to the following conditions: 











DECISIONS OF THE COMPTROLLER GENERAL 223 


(a) That the travel is for the purpose of establishing residence with (not 
visiting) the personnel concerned ; 

(b) That the personnel concerned (not their dependents) will submit appro- 
priate applications to the Chief of Naval Personnel via the chain of command, 
including the naval commander of the area concerned (i. e., the commander of the 
appropriate sea frontier or the Commander; South Atlantic Force, in the case 
of Brazil) ; 

(c) That the naval area commander in each area (1) will coordinate the local 
policy to govern the handling of such applications with the appropriate local Army 
commander on the basis of availability and suitability of housing, the availability 
of medical facilities, and other pertinent local conditions, and (2) will determine 
the order in which applications will be approved. 


(d) That no government transportation will be furnished except as may become 
available as surplus; 


(e) That reimbursement for the transportation of dependents will be effected 
in accordance with existing law; 

(f) That no household goods or private automobiles will be transported via 
government transportation or at government expense ; and 

(g) That no increase in Navy personnel assigned to the areas in question will 
result. 

The right of the Navy Department to refuse transportation for 
dependents of officers assigned to particular stations on the basis that 
conditions of a military character justify such refusal, has been recog- 
nized (Culp v. United States, 76 C. Cls. 507) ; and in a decision dated 
May 2, 1941, 20 Comp. Gen. 720, to you, concerning the right of oflicers 
and enlisted men of the first three grades to receive rental allowance 
and money allowance for quarters on account of dependents who were 
prohibited by the Navy Department from accompanying them to their 
stations, it was held that said officers and enlisted men were entitled to 
such allowances even though public quarters were available for their 
dependents, and that such allowances were payable from the date of 
arrival of the oflicers and enlisted men at their assigned stations, pro- 
vided, of course, public quarters were not in fact occupied by their 
dependents. Also, see 21 Comp. Gen. 752. 

The instructions contained in the said letter of April 23, 1945, 
amount to a relaxation of the restrictions against the travel of depend- 
ents to an officer’s or enlisted man’s foreign station; and, if the condi- 
tions set out therein are met, it appears that there is no bar to travel 
of dependents in a particular case. One of the conditions indicated 
in said letter is that the officer or enlisted man concerned submit 
appropriate application for his dependents to travel to his station, 
and it appears to be the administrative view that unless the officer or 
enlisted man elects to make such an application his dependents will 
continue to be prevented “by reason of orders of competent authority” 
from occupying quarters which may be assigned to him at his station. 
However, the applicable statutory provisions relating to orders pre- 
venting travel to foreign stations do not contemplate that the officer 
or enlisted man will be placed in a position so that he may continue 
the prohibition against travel of his dependents to his station merely 
by failing to make application for such travel. Accordingly, unless 
the naval personnel concerned promptly submit application for their 
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dependents to travel to their foreign stations, such dependents may 
not be considered as being prevented “by reason of orders of competent 
authority” from occupying quarters assigned to such personnel for 
occupancy by their dependents. If, after the personnel involved are 
informed of the necessity of making such application, they promptly 
apply, the dependents of a particular officer or-enlisted man may be 
considered as being prevented by reason of orders of competent 
authority from occupying quarters assigned at the foreign station 
until transportation is available for travel to that station after the 
application is approved by the Navy Department, plus the normal 
travel time to said station. Questions (3) and (4) are answered 
accordingly. 

With respect to your question (2), the rule promulgated in the 
decision of April 20, 1945, B-47712, referred to in your letter, was 
based on the normal situation of a husband and father as the head 
of a family charged with the legal duty of supporting his wife and 
child and was not designed to authorize increased rental allowance, 
under the circumstances there considered, on account of a child not 
in the officer’s custody. In the case of a divorced officer the prohibition 
against travel by dependents to his station reasonably may be viewed 
as preventing only travel of dependents whom the officer otherwise 
is capable of taking to his station and such prohibition may not be 
used to increase his right to rental allowance on account of a child of 
his dissolved marriage unless it appears, as a matter of fact, that the 
officer would be able to take his child to his station if no prohibition 
with respect to travel thereto existed. In other words, if, prior to 
the said prohibition, an officer was assigned quarters for himself and 
his dependents and they were occupied by him and his second wife, 
he would not be entitled to rental allowance on account of a minor 
child of his first marriage who was not residing in such public quarters 
and that would be the case even though that child could not reside with 
the officer because of a court decree awarding custody of the child to 
its mother. The fact that subsequently travel by that child to the 
officer’s station could not be performed because of an order of the 
Secretary of the Navy does not increase the officer’s right to rental 
allowance unless it can be shown that the officer obtained such control 
of his child as would permit him to take the child to his station but for 
the order of the Secretary of the Navy. Where an officer is divested 
of parental control and custody of his child it appears that he would 
be prevented from taking the child to his foreign station, irrespective 
of whether travel to that station was prohibited by order of the Secre- 
tary of the Navy. Hence, it must be concluded that such a dependent 
is not prevented, “by reason of orders of competent authority,” from 
occupying quarters assigned to an officer or enlisted man at his station 
for the occupancy of himself and his family. Under the circum- 
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stances indicated in question (2), the officer would be entitled to 
increased subsistence allowance on account of his wife and no rental 
allowance. Question (2) is answered accordingly. 

With respect to question (1), it appears from the evidence submitted 
with your letter that Lieutenant Hottenstein was granted an absolute 
divorce in the Court of Common Pleas, Dauphin County, State of 
Pennsylvania, on December 4, 1942, in the case of Wesley L. Hotten- 
stein [Libelant] v. Florence L. Hottenstein [Respondent]; that the 
decree of divorce made no provision for the care, custody, maintenance, 
and support of their minor child; that the child resides with its mother 
and that the officer is maintaining a dependent’s allotment of $50 per 
month in favor of his former wife for the benefit of the child; that 
Lieutenant Hottenstein remarried in the Canal Zone on February 16 
(15), 1945, and resides with his second wife at Coca Solito Housing 
Project under the jurisdiction of the Navy Department, and pays 
rental for such quarters; that the officer has been credited with in- 
creased allowances as for an officer with dependents (unmarried minor 
child) to the date of his remarriage; and that it is contemplated that 
he will be assigned public quarters for which no rental is to be charged 
for occupancy by himself and dependents. 

The officer has not submitted the required certificate as to the de- 
pendency status of his child. See 24 Comp. Gen. 233; 9 id. 299. 

In view of the conclusion reached in answer to question (2), and 
in the absence of a showing that Lieutenant Hottenstein has such 
control of his minor child as would permit him to take the child to 
his station, it must be concluded that he may not be credited with 
increased rental allowance as for an officer with dependents (unmarried 
minor child) on and after the date he is assigned quarters for himself 
and dependents. The facts submitted indicate no reason for with- 
holding from the officer otherwise proper credits of increased sub- 
sistence allowance on account of his wife. 

Question (1) is answered accordingly. 

The papers submitted with your letter are retained in this office. 


(B-51754) 


FEDERAL EMPLOYEES PAY ACT OF 1945—WITHIN-GRADE 
PROMOTIONS—MILITARY, ETC., SERVICE CREDIT 


Where employees who, prior to July 1, 1945, were restored to positions after 
military service did not meet the terms and conditions of the laws and regu- 
lations then in effect under which military service and prior civilian service 
could be counted toward within-grade promotion, the within-grade promo- 
tions based upon such military and civilian service to which they became 
entitled upon meeting the terms and conditions of the amendatory provisions 
of section 402 of the Federal Employees Pay Act of 1945, and applicable regu- 
lations, may not be made effective prior to July 1, 1945. 
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Employees entitled to count military service and prior civilian service, rendered 
before July 1, 1945, toward within-grade promotions under section 402 of the 
Federal Employees Pay Act of 1945 (in grades in which the compensation 
increments are less than $200) should be granted a one-step increase for 
each 18-month period of such service since the last equivalent increase in 
compensation, the last period to end on or less than one year prior to June 
30, 1945; and from the termination of such last period, a one-step increase 
should be granted for each 12 months of service. 


Comptroller General Warren to the Secretary of War, August 24, 1945: 
I have your letter of August 14, 1945, as follows: 


Proper application of the provisions of Section 402, Federal Employees Pay 
Act of 1945 (Public Law 106—79th Congress), to certain employees who have 
returned or will in the future return from military service is a source of serious 
concern in many elements of this Department. In order that the return of these 
individuals may be effected promptly and without doubt as to their pay status, 
it is requested that you furnish advice on the matters presented below. 

The primary question in this regard concerns the eligibility of persons to 
receive the within grade pay increases authorized by Section 7 (b) of the Classifi- 
cation Act of 1923, as amended to date. As you are aware, many employees had 
been declared ineligible for such increases because (1) there was no efficiency 
rating on record, and/or (2) their tenure was not permanent. This recent 
amendment permits the granting of salary inereases without regard to these 
factors. Application of this provision to future cases is clear insofar as eligibility 
is concerned, but we are in doubt as to proper action in past cases. The problem 
can be presented most effectively by examples of typical cases currently pending. 

Example: A, a permanent employee at CAF-5, $2,000 per annum, entered on 
duty in the armed forces in 1941, prior to extension of the efficiency rating system 
to the field service. He returned to civilian duty on April 1, 1945 and was not 
given the pay increases contemplated by Section 5, Executive Order 8882 because 
of the absence of required efficiency and conduct ratings. Effective July 1, the new 
statute made him eligible for an increase for the first time. 

ixample: B, was appointed to a CAF-5 position, $2,000 per annum on December 
1, 1141 [1941] under Executive Order 8564 and converted to War Service Indefi- 
nite tenure on March 16, 1942 (effective date of original War Service Regula- 
tions). He entered the military service in January 1943 and returned to civilian 
duty April 1, 1945. 

(1) Are A and B entitled to one increase only or to one for each eighteen 
month period of previous civilian and military service? 

(2) May such increases be made retroactive to the date of restoration to duty 
or are they effective only from July 1, 1945? 

(3 If restoration, pursuant to law or regulation, were effected at some future 
time, how should the time period be computed (i. e., should the entire period of 
military service be divided into twelve month units and one increase granted for 
each period, or should service prior to July 1, 1945 be credited in eighteen month 
units and that subsequent to July 1, 1945 in twelve month intervals) ? 

Decision on the above matters is necessary because of our uncertainty regarding 
the continued effect of previous decisions of your office. A general rule has been 
stated in those decisions (notably 22 Comp. Gen. 336) that an employee must 
meet all of the conditions before the applicable pay increase may be granted. In 
the examples cited above, both A and B became eligible for pay increases for the 
first time on July 1, 1945 and, except for the broad language and intent of Section 
402 of the Federal Employees Pay Act, they would receive only one of the in- 
creases represented by total length of service. On the other hand, the legislative 
history of the statute evidences a clear intent on the part of Congress to correct 
inequities which had grown out of previous law and regulations and to put the 
persons affected on an even plane with other persons entitled to increases on the 
basis of time spent in military service. 

Uncertainty as to ultimate decision in the matter has required that the granting 
of increases in questionable cases be postponed. For that reason, your early 
consideration of these problems is respectfully requested. 


The rules stated in decision of July 26, 1945, B-51076, 25 Comp. Gen. 
102, to the Architect of the Capitol (answer to question (A) (5)), and 
in decision of August 13, 1945, B-51457, 25 Comp. Gen. 182, to the Sec- 
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retary of Agriculiure, are for application in respect to the questions 
here presented. In the latter decision—after quoting (1) from section 
7(b) (4) of the Classification Act as amended by section 402 of the 
Federal Employees Pay Act of 1945, 59 Stat. 299, (2) from the appli- 
cable regulations of the Civil Service Commission, and (3) from the 
first decision above cited (which quotations need not be repeated here) 
it was stated in part, as follows: 

In line with said decision, it may be stated that the new statute and regula- 
tion have the effect of preventing any loss, by reason of an employee’s having 
entered and served in the armed forces, of longevity credit which he otherwise 
would be entitled to count, as though the military service were civilian service, 
upon restoration (including reemployment or reinstatement under civil service 
regulations) to a position properly classed as “permanent” within the meaning 
of the provisions of law and regulation controlling the granting of within-grade 
salary advancements. The new statute and regulation do not grant to veterans 
any greater benefit to within-grade salary advancements than are provided by 
law for non-veterans. Furthermore, the statute is not effective for pay purposes 
prior to July 1, 1945. Therefore, a veteran must have been restored or must be 
restored hereafter to a position properly classed as “permanent” in order to be 
entitled to the benefit of the new law and regulation with respect to the granting 
of within-grade salary advancements. Whether a position be “permanent” or 
“temporary” within the meaning of the law and regulation is to be determined by 
the tenure of the appointment held by the employee at the time of his being re- 
stored to civilian duty. 21 Comp. Gen. 1067. Hence, if a veteran be restored in a 
position classed as “temporary” in which a non-veteran would not be entitled to 
receive any within-grade salary advancements, the veteran, also, would not be 
entitled to count military service or the service prior to military service for the 
purpose of paying him a higher rate of salary within the grade than a non-veteran 
would receive in the same position. 

Referring to question (1), employees A and B having been restored 
to a permanent status prior to July 1, 1945, are entitled to be advanced 
in grade effective July 1, 1945, the number of steps in their grades 
based upon all civilian and military service rendered prior to July 1, 
1945, since their last equivalent increase in compensation. For fur- 
ther clarification, see the examples given in the answer to question 3, 
infra. 

Referring to question (2), as the employees apparently did not 
meet the terms and conditions of the statute and regulations in force 
when they were restored April 1, 1945, to entitle them to a within- 
grade salary advancement at that time, such increases should be made 
effective as of July 1, 1945, at which time they met the terms and con- 
ditions of the new statute and regulations. 

Referring to question (3), neither one of the suggested answers is 
entirely correct. The period of all prior civilian and military service 
should be computed beginning with the last equivalent increase in 
compensation and an increase credited for each period of 18 months 
the last one ending on or less than one year prior to June 30, 1945; 
and from the termination of the last of such 18-month period the in- 
creases should be credited for each year of service. You do not state 
the date of the last equivalent increase in compensation in either case 
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presented. However, assuming, for example, that employees A and 
B had exactly 4 years of creditable service on June 30, 1945, since their 
last equivalent increase, they would be entitled to a three-step increase 
in compensation in grade effective July 1, 1945, one for each of the 
first two periods of 18 months and one for the year immediately pre- 
ceding July 1, 1945. Assuming, as a further example, that said em- 
ployees had three years and nine months of such creditable service 
on June 30, 1945, they would be entitled to a two-step increase in com- 
pensation in their grades effective July 1, 1945, and to another step 
increase effective at the beginning of the first pay period after Sunday, 
September 30, 1945. See answer to question 14, decision of July 28, 
1945, B-51099, 25 Comp. Gen. 121, to the Secretary of Agriculture. 





(B-51797) 


LEAVE WITHOUT PAY IN CONNECTION WITH 
SEPARATION FROM SERVICE 


While generally, in view of the lump-sum leave payment statute of December 21, 
1944, terminal annual or vacation leave may not be granted immediately prior 
to separation from service, an employee who has received the 30-day advance 
notice of separation because of reduction in force, to which he is entitled 
under Civil Service Commission regulations, may be granted annual leave 
during such period, when it is unnecessary or undesirable to retain him on 
active duty; and, if he has insufficient annual leave to cover the entire 
advance-notice period, leave without pay may be granted for the remainder. 

Where an employee has been given the required written notice of his separation 
from service, on account of a reduction in force, as of a certain day, and 
actually has left the service on that date, there having been no modifica- 
tion of the administrative action prior thereto, the employee may not 
thereafter be restored to his former position for the sole purpose of being 
granted leave without pay. 

Inasmuch as the purpose and intent of the act of December 21, 1944, with re- 
spect to employees being separated frém service is to remove the employees 
from the rolls and to make payment in a lump sum for any unused annual 
leave, it is the view of this office that leave without pay may not be granted 
an employee for any period subsequent to the expiration of the period of 
advance notice of separation because of reduction in force, for the purpose 
of enabling him to seek other Federal employment or for any other purpose. 


Comptroller General Warren to the Chairman, War Production Board, August 
24, 1945: 


I have a letter of August 14, 1945, received here August 18, from 
the Director of Personnel, War Production Board, as follows: 


Your decision B-46683 of January 11, 1945, (24 Comp. Gen. 511) states with 
respect to the provisions of the Lane Act: 

“. ... that terminal annual or vacation leave may not be granted immediately 
prior to separation from the service in any case where it is known in advance 
that the employee is to be separated from the service.” 

While we understand the meaning of the term “terminal annual leave” we 
are not certain as to what is meant by “vacation leave” inasmuch as vacation 
leave may be a grant of leave without pay. Consequently, the question arises 
as to whether or not a period of leave without pay may be granfed immediately 
prior to separation from the service in any case where it is known in advance 


that the employee is to be separated from the service. We cite the following 
example: 
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Bmployee A has been given written notice of his separation as of the close of 
business on August 15, 1945, because of reduction in force. August 15 is to be 
his last day of active duty. Employee A has requested that he be granted a 
period of leave without pay of 21 days immediately following August 15 for 
the purpose of enabling him to look for employment in another Federal agency, 
in the hope that he may transfer without a break in service. The extension 
of the effective date of his separation would not violate that provision of the 
reduction in force regulations of the Civil Service Commission which provides 
that each 90-day period shall be considered as a separate reduction in force 
program. 

1. May the effective date of employee A’s separation for reduction in force 
be extended 21 days from August 15, 1945, solely for the purpose of placing this 
employee in a leave without pay status, inasmuch as he will perform no work 
after August 15 for this agency? 

The facts stated in the letter, swpra, are not clear in that it is not 
stated whether the employee received the required 30 days’ notice 
of separation because of reduction of force specified in the regula- 
tions of the Civil Service Commission. If not, the employee’s sepa- 
ration could not become effective until 30 days after he had received 
notice. During such period of notice the employee could be granted 
annual leave. See decision of July 20, 1945, B-50806, 25 Comp. Gen. 
82, to the President, United States Civil Service Commission, a copy 
of which is enclosed. Also, if he had insufficient annual leave to his 
credit to cover the entire period of the 30 days’ notice and it was not 
deemed necessary or desirable to retain him on active duty, he could 
be granted leave of absence without pay for the period of the advance 
notice not covered by the leave with pay. 

On the other hand, if the employee actually was separated August 
15, 1945, as may be gathered from the above-quoted letter, of course, 
there now would be no authority to restore the employee to his former 
position for the purpose of granting him leave of absence without 
pay. That is to say, if, prior to August 15, 1945, there was no modi- 
fication of the administrative action separating the employee from 
the service effective as of that date and the employee actually left the 
service on August 15, 1945, the question presented is for answering 
in the negative. 

It may be stated as the view of this office that leave of absence 
without pay may not be granted for any period subsequent to the 
expiration of the period of advance notice of separation because of 
reduction in force for the purpose of enabling an employee to seek 
other Federal employment or for any other purpose. The clear pur- 
pose and intent of the act of December 21, 1944, 58 Stat. 845, Public 
Law 525, is to remove employees from the rolls and to make payment 
in a lump sum for any unused annual or vacation leave—those two 
terms being synonymous and having no application to leave without 
pay. 
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(B-51697) 


COMPENSATION—REEMPLOYMENT-—INITIAL SALARY RATES—EFFECT 
OF FEDERAL EMPLOYEES PAY ACT OF 1945 


The basic salary rate actually received at the termination of an employee's last 
period of service prior to the effective date—July 1, 1945—of the Federal 
Employees Pay Act of 1945, regardless of the law or administrative regu- 
lation having the force and effect of law under which such salary rate was 
paid, may be increased by the formula prescribed by section 405 (a) of 
said act to determine the maximum rate above the minimum of the grade 
which may be paid initially upon the employee's restoration on or after 
July 1, 1945, in a position subject te the Classification Act. 


Comptroller General Warren to the Federal Works Administrator, August 28, 
1945: 


I have your letter of August 9, 1945, as follows: 


The Bureau of Community Facilities, a constituent bureau of the Federal Works 
Agency, is in process of effecting the reinstatement of an employee of the former 
Work Projects Administration to a position as District Engineer, grade P-5, 
at an annual basic salary rate of $5,390.00, the second step in the grade. At the 
time the employee in question was separated from the Work Projects Administra- 
tion, he was employed as Senior Administrative Engineer, grade ACS-14, at 
$5,000.00 per annum. 

This Agency is cognizant of prior decisions of your office which preclude the 
reinstatement of an employee at an initial salary rate in excess of the salary rate 
which was received when he was last separated from the Federal service. How- 
ever, after considering the following facts, your decision is respectfully requested 
as to whether this former employee may be reinstated at the proposed salary rate. 

At the time of the separation from the Work Projects Administration, the em- 
ployee was receiving $5,000.00 per annum which was the third salary step in 
grade ACS-14 (Appointive Compensation Schedule) established by the Acting 
Commissioner of Work Projects by General Order No. 2, revised August 16, 1942. 
The Appointive Compensation Schedule under which field employees of the Work 
Projects Administration were classified was comparable to grades established 
by the Classification Act of 1923 as amended and was so recognized by the Civil 
Service Commission. For example, the initial step of grade ACS-14 was $4,600.00 
with salary increments of $200.00. The third step was $5,000.00 and the fifth or 
top of the grade was $5,400.00 per annum. This is comparable in every respect 
to grades CAF-12 and P-5 respectively. 

This Agency is also cognizant of Comptroller General rulings which permit 
the change from Executive Order grades to Classification Act grades provided 
the change to a Classification Act grade corresponds to the prior Executive Order 
grade and the salary is not changed. It would appear therefore that the em- 
ployee may be reinstated in the second step of grade P-5 since at the time of 
separation he was in the third step of a comparable ACS grade. This raises 
the question, however, as to the applicability of the provisions of the Federal! 
Employees Pay Act of 1945 which provides for increases in basic rates of com- 
pensation as set forth in Section 405 (a) of said Act. In this particular instance 
the employee would be reinstated at one salary step lower than that held in the 
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previous comparable grade but by process of law would receive a salary rate 
$390.00 in excess of that paid in his previous position. 

Since it is desired to make the appointment of this employee effective as of 
September 1, 1945, your early consideration of this matter will be greatly 
appreciated. 

Reinstatements are not new appointments within the meaning of rule 
6 of section 6 of the Classification Act, 42 Stat. 1490. 3 Comp. Gen. 
1001, 1004; 20 zd. 626. That is true even though the prior employment 
was not subject to the Classification Act. 22 Comp. Gen. 925. Conse- 
quently, the initial salary rate of a reinstated employee need not, as a 
matter of law, be the minimum salary rate of the grade to which an 
employee is reinstated. The rule in effect prior to July 1, 1945, was 
that employees may be reinstated within administrative discretion at 
an initial salary rate not in excess of that which was received when last 
separated from the service except where an increase over that rate is 
necessary to pay the minimum salary rate of the grade to which rein- 
stated. 16 Comp. Gen. 598; 20 id, 318. 

Section 405 (a) of the Federal Employees Pay Act of 1945, 59 Stat. 
300, increases the basic salary rates prescribed by the Classification 
Act. No provision appears in the statute either authorizing or preclud- 
ing the granting of the benefits of the increased rates to reinstated 
employees at the discretion of an administrative office. However, the 
theory of the long-standing reinstatement rule—to maintain employees 
in the same relative status with other employees as to salary that they 
last held in the Federal service—justifies the granting of the increased 
rates to reinstated employees. 

Therefore, the basic salary rate actually received at the termination 
of an employee’s last period of Federal service prior to July 1, 1945, 
regardless of the law or administrative regulation having the force 
and effect of law under which such basic salary rate was paid, properly 
may be increased by the formula prescribed by section 405 (a) of the 
new pay statute to determine the maximum basic salary rate which 
may be paid initially to an employee reinstated on or after July 1, 
1945, in a position subject to the Classification Act. 

In the case presented the salary rate of $5,000 per annum received 
prior to July 1, 1945, under administrative regulations, would be 
increased to $5,600 per annum by the formula prescribed by section 
405 (a) of the new pay statute in a position subject to the Classification 
Act, that is, the third step in grade P-5 in which grade it is proposed 
to reinstate the employee. Under the rule above stated it is within 
your administrative discretion to pay the employee initially at the rate 
of $5,390 per annum, the second salary step in grade P-5 upon his 
reinstatement in that grade. 








232 DECISIONS OF THE COMPTROLLER GENERAL 
(B-51710) 


COMPENSATION; ETC.—POSTAL SERVICE—ACT OF JULY 6, 1945 


Authority vested in the Postmaster General by section 11 (a) of the Postal 
Service pay statute of July 6, 1945, to fix the number of supervisors to be 
employed in post offices of the first and second class “in accordance with the 
salary schedules provided in section 9,” which section sets out certain classes 
of supervisory positions in the singular number and others in the plural, 
is limited to those classes of supervisors in connection with which the plural 
number is used. 

Under section 2 of the Postal Service pay statute of July 6, 1945, providing that 
any classified substitute employee who reports for duty in compliance with 
an Official order shall be employed not less than two hours following the 
hour at which ordered to report, a substitute employee who reports for duty 
at the time specified is entitled to be paid for the first two hours immediately 
following such reporting, whether or not he actually works during all of 
such period, and notwithstanding the fact that he may be actually employed 
for at least two hours. 

Where a substitute postal employee is released from duty after working two 
or more hours pursuant to an official order and reports back for duty later 
in the day pursuant to a second order, the second period of employment is to 
be regarded as separate and distinct from the first for the purpose of apply- 
ing the provisions of section 2 of the Postal Service pay statute of July 6, 
1945, which guarantee at least two hours’ employment for substitute employ- 
ees who report for duty pursuant to an official order. 

The failure of a classified substitute postal employee to report for duty at the 
time ordered has the effect of removing the mandatory requirement of 
section 2 of the Postal Service pay statute of July 6, 1945, that such employ- 
ees be employed not less than two hours following the hour at which ordered 
to report. 

Service of a substitute postal employee both prior and subsequent to July 1, 
1945, the effective date of the Postal Service pay statute of July 6, 1945, may 
be included in computing the 2,024 hours of substitute service necessary for 
automatic promotion under section 12 (f) of said act. 

The restriction in section 12 (f) of the Postal Service pay statute of July 6, 
1945, against the substitute employees listed therein receiving more than 
one increase in their pay rate within a 12-month period does not require 
denial of an automatic promotion to an employee who, after promotion from 
substitute to regular, attains the necessary service for automatic promotion, 
including both substitute and regular service, before the expiration of 12 
months. 

A regular postal clerk or city carrier first reinstated as a substitute, either prior 
or subsequent to July 1, 1945—the effective date of the Postal Service pay 
statute of July 6, 1945—and later appointed a regular clerk or carrier on or 
after that date may be paid the increased salary rate prescribed in said 
act corresponding to the same automatic salary rate received by the employee 
when he left the service prior to July 1, 1945. 

Authority under section 6 of the Postal Service pay statute of July 6, 1945, to 
exclude Saturday from charges for leaves of absence with pay does not 
apply in the case of rural carriers scheduled to work six days a week, 
Monday through Saturday. 

There being no authority to continue the civilian status of postal employees 
while on “military furlough” without pay during their service in the armed 
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forces, a temporary rural carrier serving a route previously served by a 
regular carrier in the armed forces may not, under section 17 (f) of the Postal 
Service pay statute of July 6, 1945, be paid at the rate paid the regular 
carrier, as for “serving a route in place of a regular carrier absent without 
pay”; instead, he should be paid at the rate provided for a carrier of grade 
1, as for “serving a route for which there is no regular carrier.” 

The provisions in 39 U. S. Code 133 for an increase in the clerk hire allowance 
of postmasters “whenever unusual business accrues in any post office” may 
not be applied to increase the salary rates specifically fixed and limited by 
section 12 (e) of the Postal Service pay statute of July 6, 1945, for clerks 
at third-class post offices, notwithstanding the fact that high prevailing 
wage scales in certain sections of the country make difficult the recruit- 
ment of qualified clerical assistance at the prescribed rates. 

The allowance authorized for postmasters for necessary clerical services in sep- 
arating mails at third- and fourth-class post offices designated as distribut- 
ing or separating offices (39 U. S. Code 82) may not be used to pay substitute 
or regular clerks in third-class post offices so as to increase the salary rates 
of such employees as specifically fixed and limited by section 12 (e) of the 
Postal Service pay statute of July 6, 1945. 


Comptroller General Warren to the Postmaster General, August 28, 1945: 

I have your letter of August 13, 1945, reference 15, requesting 
decision upon a number of questions arising under the act of July 
6, 1945, Public Law 134, applicable to the Postal Service. The ques- 
tions will be stated and answered under the several headings in the 
order presented in your letter. 


Supervisors 

Section 11 (a) of the Act provides that: 

“The Postmaster General shall determine the supervisory needs at post offices 
of the first and second classes and shall fix the number of supervisors to be 
employed in accordance with the salary schedules provided in sections 9 and 10: 
Provided, That not more than one assistant postmaster may be employed at any 
post office.” 

A decision is requested as to whether this provision of the Act authorizes 
the appointment of more than one supervisor in each office, other than assistant 
postmaster, to positions provided in Section 9 of the Act where the singular form 
is used. For example, Section 9 (0) of the Act authorizes the position of assistant 
superintendent of postal finance at offices having receipts of $3,000,000 but less 
than $5,000,000. Should the requirements of the service develop the need for an 
additional assistant superintendent of postal finance at an office of this size, 
is the Department authorized under Section 11 (a) to appoint such an additional 
supervisor? 


While all classes of employees for whom salaries are fixed under 
section 9 of the statute, 59 Stat. 438, properly are classed as “Super- 
visors,” it is to be noted that several of the subsections use both the 
singular and the plural number when fixing the salary rates of different 
classes of supervisors, the distinction apparently having been based 
upon the volume of work—determined, generally, by the amount of 
postal receipts—to be performed at the office, indicating that the 
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Congress used in section 9 the singular and plural advisedly and 
with an intended purpose. For instance, the singular “assistant super- 
intendent of mails” is used in subsections (h), (i), and (j) but 
beginning with subsection (k) and continuing through subsection 
(q) there is used the plural, “assistant superintendents of mails.” 
Note, also, that an “assistant superintendent of postal finance,” singu- 
lar, is provided for in subsections (m), (n), (0), (p), and (q) with 
salary ranging from $3,100 to $3,800, and that beginning with sub- 
section (r) and continuing through (u) provision is made for “assist- 
ant superintendents, $3,900,” without specifying whether of “postal 
finance,” “money orders,” or “mails.” With reference to the use of 
the singular form “assistant superintendent of postal finance” in 
subsection (c), referred to in this question, there is for noting par- 
ticularly that while, in subsections (m) through (q), provision is 
made (in the plural) for “assistant superintendents of mails,” provi- 
sion is made only (in the singular) for “assistant superintendent of 
postal finance,” which contrasting provisions indicate that while there 
may be appointed more than one assistant superintendent of mails 
at any post office the receipts of which are $500,000, or more, there 
may not be appointed more than one assistant superintendent of 
postal finance in any office the receipts of which are less than $9,- 
000,000. It is to be noted, also, that the authority vested in the Post- 
master General under section 11 (a), 59 Stat. 443, to fix the number 
of supervisors to be employed is qualified by the phrase “in accord- 
ance with the salary schedules provided in section 9.” 

In view of the foregoing, this question is answered in the negative. 
In other words, the authority vested in the Postmaster General by 
section 11 (a) of the statute is limited to those classes of supervisors 
where the statute authorizes more than one. 


Substitute Employees 


Section 2 of the Act provides in part “* * * That any classified substitute 
employee who reports for duty at any post office or other postal unit in compliance 
with an official order shall be employed not less than two hours following the 
hour at which such classified substitute employee is ordered to report * * *.” 

[1] By the nature of their work, it is not generally practicable to employ sub- 
stitute postal employees on regular schedules. It often happens that substitutes 
are directed to report at a certain hour but they may not actually be placed in a 
pay status until an hour or so following the time they are required to report. 
For example: a substitute clerk may be ordered to report at 7:00 a.m. Because 
of late trains, he may not be placed in a pay status until 8:00 a. m. upon the 
arrival of the mail from the late train. If the substitute in the example is em- 
ployed until 10:00 a. m., a total of 2 hours’ actual employment, will his pay be 
computed on the basis of the two hours’ actual employment from’8: 00 a. m. to 
10:00 a. m. or must he be paid for 3 hours on the assumption that the term 
“following the hour’ means not less than 2 hours immediately following the hour 
the substitute is required to report. 
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[2] Im another example a substitute is ordered to report at 1:00 p. m. and 
does work from that hour until 5:00 p. m.; he is then ordered to return again 
that same day at 7:00 p. m. for possibly an hour’s work. Does the order to report 
at 7:00 p. m. constitute another period of employment to the extent that the 
substitute must be paid for not less than 2 hours following 7:00 p. m., in addition 
to the four hours previously earned that day? 

[3] Instances will arise where a substitute is ordered to report at a given hour 
but he is late in reporting. In the meantime the postmaster may have procured 
the services of another substitute, obviating the need for the services of the one 
ordered to report. Is the Department correct in assuming that the failure of a 
substitute to report at the time ordered removes the mandatory requirement that 
he be employed not less than two hours? 

[4] Section 12 (f) of the Act states that substitutes shall be promoted to the 
next higher grade at the beginning of the quarter following 2,024 hours satisfac- 
tory service in a pay status, including time as a special-delivery messenger. In 
the application of this provision of the Act, it will be appreciated if you will give 
us your opinion with respect to the following questions: 

(a) Is the Department correct in assuming that after July 1, 1945, a substitute 
is entitled to an annual increase in pay for each 2,024 hours creditable substitute 
service, notwithstanding that a portion of such time may have been earned prior 
to July 1, 1945? 

For example: A substitute clerk was promoted to the 69¢ rate on July 1, 1944, 
following the completion of 2,448 hours substitute service. On June 30, 1945, 
this substitute had a total of 4,048 hours substitute service, a residue of 1600 
hours over the 2,448 required for his promotion July 1, 1944. This employee was 
converted to the 84¢ rate July 1, 1945, in accordance with Public Law 134. Dur- 
ing the period ending September 30, 1945, this employee may earn 500 hours 
substitute time, a total of 4,548 hours, or 2,100 over the 2,448 required for promo- 
tion July 1, 1944. The Department proposes to advance this employee to the next 
salary grade on October 1, 1945. 

(b) Paragraph (f) of section 12 also provides that substitute employees shall 
not receive more than one increase in their rate of pay within a period of 12 
months. Does this restriction apply upon the promotion of the substitute ty 
regular? For example, a substitute employee was appointed at 84¢ an hour 
on July 1, 1945. On January 1, this employee may be promoted to regular at the 
rate of $1,700 per annum, with 2,000 substitute hours to his credit. By April 1, 
1946, this employee will have approximately 2,500 hours to his credit. May he 
then be advanced to the $1,800 grade? 


[1] Unlike the provision for a maximum of two hours waiting time 
in ten consecutive hours during a day, authorized for regular employ- 
ees, appearing in the first part of section 2 of the statute, 59 Stat. 435, 
the last proviso to said section of the statute, applicable to classified 
substitute employees, contains no provision which reasonably may be 
regarded as fixing a period of waiting time after a substitute reports 
for duty for which compensation will not be paid. In other words, 
the statute contemplates that classified substitute employees will be 
employed and paid for a period of not less than two hours immedi- 
ately following the hour at which they are ordered to report for duty 
if in fact they do report at the time ordered. The word, “Following,” 
implies a period immediately after the specified time of reporting. If 
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substitute employees were not paid except for the hours actually 
worked after ordered to report for duty, or if they were required to 
wait any length of time after reporting for duty pursuant to an official 
order until there was work to do, there would have been little need for 
the provision, which clearly is designed to prevent the Post Office 
Department from ordering substitutes to duty unless and until they 
are needed and to protect the substitute employees from loss of salary 
by reason of reporting during the first two hours after reporting. 
Therefore, classified substitutes are entitled to be paid for the first two 
hours of waiting time or active duty as “employment” immediately 
following the hour they are required to report provided they do report 
at the time ordered. In the example stated in this question, the classi- 
fied substitute should be paid for three hours from 7 a. m. to 10 a. m. 

[2] There is nothing in the statute authorizing a combination of 
two separate and distinct periods of employment of not less than two 
hours within a period of 24 hours. If a substitute employee be re- 
leased from duty and required to report back for duty later in the day, 
he is put to exactly the same trouble or inconvenience in reporting 
pursuant to the second order as he experienced incident to reporting 
pursuant to the first order during the same day. Therefore, this ques- 
tion is answered in the affirmative. 

[8] This question is answered in the affirmative. 

[4] Section 12 (f) of the statute, 59 Stat. 445, provides: 


Substitute employees listed in this section shall be promoted to the next higher 
grade at the beginning of the quarter following two thousand and twenty-four 
hours’ satisfactory service in a pay status, including time served as a special de 
livery messenger : Provided, That there shall be not more than one increase in the 
rate of pay of such employee within a period of twelve months: And provided 
further, That when a substitute employee is appointed to a regular position, such 
employee shall be assigned to a salary grade corresponding to the salary as a 
substitute. Any fractional part of a year’s substitute service accumulated since 
the last compensation increase as a substitute shall be included with the regular 
service of a regular employee in determining eligibility for promotion to the next 
higher grade following appointment to a regular position. 


(a) As nothing to the contrary appears in the statute, it is con- 
cluded that service of a substitute both prior and subsequent to July 1, 
1945, may be included in computing the 2,024 hours of substitute serv- 
ice necessary for automatic promotion. Therefore, this question is 
answered in the affirmative. In the example given, the substitute 
employee would be entitled to the automatic promotion effective Oc- 
tober 1, 1945, as proposed, if the facts be as stated. 

(b) In the light of the last sentence of section 12 (f) of the statute, 
the first subquestion of this question is answered in the negative and 
the second—relating to the example given—in the affirmative. 
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Reinstatement of Employees 


Prior to the enactment of Public Law No. 134 there were many instances where 
regular clerks and city carriers in the $2,100 grade (the maximum prior to 
July 1, 1945) left the service and were subsequently reinstated with the under- 
standing that upon their promotion to regular they would be assigned to the 
$2,100 grade. These cases were handled according to the provisions of the ruling 
in 7 Comp. Gen. 367. Many of these employees were reinstated as substitutes 
at the rate of 65¢ per hour prior to April 1, 1944, the effective date of Public 
Law No. 266, which Act provided varying grades for substitutes, and were 
converted to grades not exceeding the $1,900 hourly rate on April 1, 1944. In the 
normal course of events such employees would have been advanced to the $2,100 
grade when promoted to regular prior to July 1, 1945. 

Inasmuch as Public Law No. 134 converted all $2,100 employees to $2,500, 
is the Department correct in assuming that substitute employees who were 
formerly $2,100 regulars may be advanced to the $2,500 grade upon promotion to 
a regular position on or after July 1, 1945? 


The decision of December 6, 1927, 7 Comp. Gen. 367, to which you 
refer, held as follows [quoting from the syllabus] : 


Where there is a reinstatement or transfer of a regular clerk in the first and 
second class post offices or carrier in the City Delivery Service to the position 
of substitute in the same service, credit may be allowed for service as a regular 
clerk or carrier in order later to restore the reinstated or transferred clerk or 
carrier to the regular grade previously held. 


In the absence of any provision in the act of July 6, 1945, to the 
contrary, and in order to maintain the relative salary status among 
employees, giving former employees the benefit of their previous 
Government experience, it is concluded that the postal employees 
referred to in this question may be granted the benefits of the basic 
increases in compensation authorized by said act. That is to say, 
the rule stated in the above-quoted decision may be applied to pay a 
regular employee first reinstated either prior or subsequent to July 
1, 1945, as a substitute and later appointed a regular clerk or carrier 
on or after July 1, 1945, the increased salary rates prescribed by the 
new law corresponding to the same automatic salary rate received by 
the employee when he last left the service prior to July 1, 1945. Com- 
pare decision of August 28, 1945, B-51697, 25 Comp. Gen. 230, to the 
Federal Works Administrator. Therefore, this question is answered 
in the affirmative. 


Rural Delivery Service 


The Act of July 6, 1945, Public Law No. 184, provides that rural carriers are 
not restricted to duty of 40 hours per week and if employed on Saturdays, Sun- 
days, or holidays may not be allowed compensatory time for such service. Section 
6 of the Act provides that rural carriers, among others, shall be granted 15 days’ 
annual leave and 10 days’ necessary sick leave with pay each year, accumulative, 
exclusive of Saturdays, Sundays, and holidays. 

{1] All rural carriers, with the exception of certain carriers assigned to tri- 
weekly routes, are scheduled to work six days a week, Monday through Saturday, 
unless a holiday occurs during such period. In the event a rural carrier, other 
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than one assigned to a triweekly route not scheduled for a delivery on Saturday. 
is absent for any cause on Saturday, should his absence be charged to annual 
or sick leave, leave without pay, or considered as an absence on a non-work day 
and not chargeable to annual or sick leave or leave without pay? 

[2] If you decide that rural carriers’ absences on Saturdays may not be charged 
to sick or annual leave or leave without pay, is the Department correct in assum- 
ing that the appropriation “Rural Delivery Service” is available for the hire of 
temporary or substitute carriers to serve rural routes on Saturday when the 
regular carriers are absent? 

[3] Section 17 (f) of the Act provides that substitute and temporary rural 
carriers serving in lieu of a regular carrier shall receive the same rate of pay 
as the regular carrier. As of June 30, 1945, there were 1,186 rural carriers on 
military furlough. In accordance with Public Law No. 134, the carriers serving 
such routes in place of the carriers on military leave are being paid the rate of 
pay at which the regular carrier was assigned in accordance with the Act. There 
have been several instances where a regular carrier was killed in action and 
the Department had not received nptice of the death of such carrier until several 
months, and as much as a year, after his death. A decision is requested as to 
whether it is mandatory that the rate of pay of the temporary carrier be reduced 
to grade 1 retroactive to the date of the carrier’s death, or may the temporary 
carrier’s pay be adjusted at the beginning of the pay period in which official 
notice is received of the regular carrier’s death? 


[1] In decision of August 17, 1945, B-51521, 25 Comp. Gen. 192, 
to you, it was held, so far as here material, as follows: 


* * * leave should be charged for absence on Saturday for any employee 


for whom a 40-hour basic workweek exclusive of Saturday is not established 
under authority of any provision of the law. 


There was cited in support of that conclusion the decision of June 5, 
1939, 18 Comp. Gen. 904, applicable to rural carriers. Therefore, 
if a rural.carrier is scheduled to work Saturday but does not work, 
leave should be charged for that day, the kind of leave to be charged 
depending upon the nature of the cause of absence, and the particu- 
lar class of leave to the credit of the employee. 

[2] The affirmative answer to question [1], swpra, renders unneces- 
sary any answer to this question. 

[3] Section 17 (f) of the statute, 59 Stat. 456, provides: 


A substitute rural carrier who performs service for a regular carrier absent 
with pay shall be paid at the same rate paid the regular carrier for each day's 
service, exclusive of Sundays and authorized holidays. A temporary rural 
carrier serving a route in place of a regular carrier absent without pay shall 
be paid at the same rate paid the regular carrier, Sundays and holidays included 
except at the beginning or end of the period of employment. A temporary 
rural carrier serving a route for which there is no regular carrier shall be paid 
at the rate of salary provided for a carrier of grade 1 for the route on which 
service is performed, including Sundays and authorized holidays except at the 
beginning and end of the period of employment. 


Your question seems to imply a misconception of the meaning of the 
so-called term, “military furlough.” A rural carrier who entered the 
armed forces did not continue in this civilian status. There is nothing 
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in 39 U. S. C. 818 regarding reinstatement of postal employees after 
military service or in the provisions of the Selective Training and 
Service Act and laws in pari materia which authorizes the retention 
of a civilian status by postal employees while in the armed forces. 
20 Comp. Gen. 789. Compare 39 U. S. C. 39a, authorizing the grant- 
ing of leave of absence without pay to postmasters who enter the 
armed forces. Also, reference is made to decision of this office of 
January 30, 1945, 24 Comp. Gen. 573, wherein it was stated, at pages 
577 and 578, as follows: 


* * * It has been recognized that administrative offices could, within their 
discretion, place employees who enter the armed forces on so-called military 
furlough without pay in order to maintain more accurate records of benefits 
which would accrue during such services in the event of restoration to the 
civilian position under the terms and conditions of the controlling statutes above 
cited after discharge from the armed forces. Also, it has been recognized that 
administrative offices, within their discretion, may separate employees upon 
entry into the armed forces and wait until their actual restoration to civilian 
positions in accordance with the terms and conditions of the controlling statutes, 
supra, to determine the benefits which accrued to them during- military service. 
However, such administrative practice of placing the employees on military 
furlough as an expediency to maintain accurate records does not, in my judg- 
ment, have the legal effect of preserving a civilian status after the effective 
date of the military furlough. Contrary to the position apparently taken by 
the Commission, benefits accruing during the military service of employees who 
are restored, as well as payments for annual leave benefits without restoration, 
are exactly the same regardless of which of the two procedures were adminis- 
tratively adopted. Hence, it would seem that an administrative action or prac- 
tice granting military furlough without pay—which is not the same as ordinary 
leave of absence without pay because under such furlough the employees hold 
an incompatible status in the armed forces (3 Comp. Gen. 40: 18 id. 213; 20 éd. 
257 ; 22 id. 127)—could have [no] more legal effect to maintain a civilian status 
during active military or naval service for retirement benefits without restora- 
tion to a civilian position, than would an administrative action or practice 
separating the employees from the service at the time they entered the military 
service, and that in neither event does an employee maintain a civilian status 
for retirement purposes during active military service or thereafter prior to 
actual restoration to a civilian position as provided by the applicable statutes. 


While the above holding was stated with particular reference to 
retirement benefits, the principle of the decision applies with equal 
force here. In other words, none of the temporary rural carriers serv- 
ing routes previously served by regular rural carriers in the armed 
forces should be paid at the rates paid the regular carriers under the 
first part of section 17 (f) of the statute, but rather, at the salary rate 
provided for a carrier of grade 1 for the route on which service is 
performed pursuant to the last sentence of section 17 (f) of the statute 
upon the basis that the route has no regular carrier. So far as the 
present matter is concerned, adjustments in the rates of compensation 
paid such temporary rural carriers, in accordance with the above, 
should be made as of July 1, 1945, the effective date of the act. 
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Unusual Conditions at Post Offices 


Section 1338, Title 39, of the U. S. Code states that: 

“Whenever unusual business accrues at any post office, the Postmaster General 
shall make a special order allowing reasonable compensation for clerical service, 
and a proportionate increase of salary to the postmaster during the time of such 
extraordinary business.” 

In certain sections of the country because of high prevailing wage scales, the 
Department is unable to secure clerks in third-class post offices at the rate pre- 
scribed in section 12(e) of the Act of July 6, 1945, Public Law No. 134. In view 
of the vital needs of the service, a decision is requested as to whether the Depart- 
ment may pay clerical assistance at rates above those prescribed in the Act and 
charge the difference between the rates prescribed by the Act and the amount that 
must be paid to obtain suitable clerical assistance to the appropriation “Unusual 
Conditions at Post Offices.” 

For example, third-class office A is located near a large city heavily engaged 
in war industries. Public Law No. 134 provides that the initial salary rate for 
substitute clerks at third-class offices shall be 59¢ per hour. Because of prevailing 
high wages clerks cannot be obtained for less than 85¢ an hour. May the differ- 
ence of 26¢ per hour be considered an unusual condition and paid from the appro- 
priation “Unusual Conditions at Post Offices” until such time as we are able to 
recruit employees at the prescribed rate? 


Section 12 (e) of the act, 59 Stat. 444, provides: 


Carriers in the village delivery service, and clerks employed not less than 
forty hours per week in post offices of the third class, shall be divided into six 
grades with annual salaries, as follows: Provided, That clerks in post offices of 
the third class shall not be appointed or promoted to a salary grade in excess 
of $100 less than the salary of the postmaster at the office to which assigned: 
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and shall be promoted successively at the beginning of the quarter following one 
year’s satisfactory service in each grade to the next higher grade until they 
reach the sixth grade. 

The pay of substitute, temporary, or auxiliary employees in the services named 
in the preceding paragraph shall be on an hourly basis at the following rates: 
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Provided, That substitute, temporary, or auxiliary clerks in post offices of the 
third class shall not be paid in excess of 79 cents per hour where the salary of the 
postmaster is $1,700 per annum; in excess of 74 cents per hour where the salary 
of the postmaster is $1,600 per annum; in excess of 69 cents per hour where the 
salary of the postmaster is $1,500 per annum; or in excess of 64 cents per hour 
where the salary of the postmaster is $1,400 per annum. 


That section of the statute for the first time has established specific 
salary rates for clerks at third-class post offices with provisions for 
automatic promotion. Furthermore, the quoted section of the statute 
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prescribes certain limitations upon the fixing of the salary rates of 
clerks at third-class post offices. There would be no more authority 
for applying 39 U.S.C. 133 (section 3863, Revised Statutes), quoted 
in your letter, to increase the salary rates specifically fixed and limited 
by law for clerks at third-class post offices than there would be to use 
the same authority for increasing statutory salary rates for clerks at 
first- and second-class post offices. It is the view of this office that 
section 133, title 39, U. S. Code, was not intended to be used as a basis 
for increasing salary rates of employees otherwise specifically fixed 
und limited by law, other than the postmasters whose compensation is 
computed on the basis of postal receipts, but was intended to authorize 
an increase in the clerk hire allowance to the postmasters. Therefore, 
this question is answered in the negative. 


Separating Mails Allowances 


Section 82, Title 39, of the U. S. Code provides that: 

“The Postmaster General may designate offices at the intersection of mail 
routes as distributing or separating offices; and where any such Office is of the 
third or fourth class, he may make a reasonable allowance to the postmaster for 
the necessary cost of clerical services arising from such duties.” 

Your opinion is requested as to whether we may continue to authorize an allow- 
ance for separating mails at third-class post offices, such allowance to be paid to 
substitute or regular clerks in addition to the payments made as clerk hire under 
Public Law No. 134. 


For the reasons stated in the answer to the preceding question, this 
question, also, is answered in the negative, if, as is understood, the 
arrangement would increase the statutory salary rates of regular or 
substitute clerks at third-class post offices. 





(B-44092) 


NAVAL RESERVE—PROHIBITION AGAINST MEMBERS BELONGING TO 
MILITARY ORGANIZATIONS 


The appointment of an Officers’ Reserve Corps officer as a Naval Reserve officer— 
the President having the appointment and discharge power as to both offices— 
is tantamount to the acceptance of the officer’s resignation from the former 
organization, so as to constitute him a de jure officer in the latter under the 
last appointment, and, therefore, the prohibition in the Naval Reserve Act 
of 1938 against Naval Reservists being members of a military organization 
has no operation to affect the officer’s right to count service in the Naval 
Reserve for pay purposes under the Pay Readjustment Act of 1942, as 
amended. 23 Comp. Gen, 173, distinguished; prior decisions, where incon- 
sistent herewith, no longer will be followed. 

In view of the holding herein, in connection with the appointment of a member 
of the Officers’ Reserve Corps as an aviation officer in the Naval Reserve, 
that the prohibition in the Naval Reserve Act of 1938 against Naval Reservists 
being members of military organizations has no operation to affect his de jure 
status in the Naval Reserve, all continuous active commissioned service as 
an aviation officer may be included in computing the lump-sum payment 
authorized by section 12 of the Naval Aviation Cadet Act of 1942, as amended. 
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Assistant Comptroller General Yates to the Secretary of the Navy, August ¥1, 
1945: 


There has been considered your letter of August 23, 1944, as follows: 


There is transmitted herewith letter from the Chief of Naval Personnel, Navy 
Department, dated August 1, 1944, with first endorsement thereon of the Chief 
of the Bureau of Supplies and Accounts, dated August 10, 1944, relative to the 
service which Lieutenant Lemuel Edgar Tew, Jr. A-V(N), USNR, is entitled to 
count for pay purposes pnder the conditions therein set forth. 

Applying the rule announced in the Comptroller General’s decision of September 
6, 1943 (23 Comp. Gen. 173), to the facts disclosed in the present case, it would 
appear that Lieutenant Tew is entitled to count for pay purposes all prior inactive 
service in the Officers Reserve Corps of the Army from May 27, 1940, to March 3, 
1942, and commissioned service in the Naval Reserve from March 4, 1942, as stated 
in the enclosure. 

However, as pointed out in the enclosure, application to the present case of the 
rule laid down in 23 Comp. Gen. 173 raises a further question as to whether active 
commissioned service performed by Lieutenant Tew for the period May 22, 1941, 
to March 8, 1942, inclusive, may be included in computing the lump sum payment 
authorized by section 12 of the Naval Aviation Cadet Act of 1942, approved August 
4, 1942 (56 Stat. 738), as amended (34 U. S. Code, Supp. III, 850k). 

If the rule announced in 23 Comp. Gen. 173 is held to be applicable to this case, 
it would appear that continuous active commissioned service rendered by Lieu- 
tenant Tew from and after May 22, 1941, may properly be considered as having 
been rendered in a de facto status and that service thus performed on and after 
said date may be held to constitute “continuous active commissioned service” 
within the meaning of the quoted words as used in section 12 of the Naval Aviation 
Cadet Act of 1942, as amended. It further appears that Lieutenant Tew’s action 
in accepting a commission in the Naval Reserve followed by his entrance on active 
duty on May 22, 1941, represented an affirmative act on his part to accept the com- 
mission tendered him as Ensign in the Naval Reserve. 

Your confirmation is requested of the statements contained in paragraph two 
above, concerning the right of Lieutenant Tew to count for pay purposes, in 
accordance with the provisions of section 3 of the Pay Readustment Act of 1942, 
prior inactive service in the Officers Reserve Corps of the Army from May 27, 1940. 
to March 3, 1942, and commissioned service in the Naval Reserve from March 
4, 1942. 

Your further decision is requested as to whether the period of continuous active 
commissioned service in the case of Lieutenant Tew from May 22, 1941, to March 
3, 1942, may be included in computing the lump sum payment authorized to be 
counted by section 12 of the Naval Aviation Cadet Act of 1942, as amended, 
supra? 


It appears that Lieutenant Tew was appointed a second lieutenant, 
Field Artillery Reserve on May 27, 1946, the appointment to remain in 
effect for 5 years unless the officer was sooner discharged by proper 
authority ; that he was honorably discharged on March 3, 1942, because 
he had accepted a commission in the Naval Reserve, and that he per 
formed no active duty service as a member of the Officers’ Reserve 
Corps. It further appears that he enlisted in the Naval Reserve on 
August 15, 1940, accepted an appointment as a naval aviation cadet on 
October 5, 1940; accepted an appointment as ensign, A-V(N), U. S. 
Naval Reserve, on May 22, 1941, and has been on continuous active 
service in the Naval Reserve since August 15, 1940. 

In the indorsement of the Chief of the Bureau of Supplies and 
Accounts transmitted with your letter, the position is taken that the 
“acceptance of commission in the Naval Reserve and entrance on 
active duty on 22 May 1941 represented an act, on the part of Lt. Tew, 
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constituting actual relinquishment of commission in the Officers 
Reserve Corps of the Army.” 

Section 4 of the Naval Reserve Act of 1938, 52 Stat. 1176, provides 
in part: 

* * * That no officer or man of the Naval Reserve shall be a member of 
any other naval or military organization except the Naval Militia * * 

In the decision of September 6, 1943, 23 Comp. Gen. 173, referred 
to in your letter, it was pointed out that while the generally accepted 
rule of law is that where the holding of two public offices is forbidden 
by a constitutional or statutory provision the acceptance of a second 
office is regarded as a resignation or relinquishment of the first office, 
the rule is otherwise where there is an express statutory provision 
prohibiting the incumbent of one office from accepting appointment 
to another. It was held, in view of the express provision contained 
in the Naval Reserve Act of 1938, supra, and the similar provision 
in section 4 of the Naval Reserve Act of 1925, 43 Stat. 1081, prohibiting 
members of the Naval Reserve being members of any other naval or 
military organization, except the Naval Militia, that an officer of the 
Naval Reserve did not become a de jure member of the Texas National 
Guard, for the purpose of counting service therein for Federal pay 
purposes, upon enlistment in the National Guard while holding a com- 
mission in the Naval Reserve, and, likewise, that an oflicer in the 
National Guard Reserve did not become a de jure member of the 
Naval Reserve upon accepting a commission therein while holding 
such commission in the National Guard. The question here involved 
is whether such rule necessarily applies to a member of the Officers’ 
Reserve Corps of the Army who accepts an appointment as an officer 
in the Naval Reserve. 

The general rule in the United States is that a public officer has 
the right to resign. That right may be absolute, i. e., he may resign 
at his mere will or pleasure without any regard to the will or con- 
venience of the appointing power, or his right to resign may be lim- 
ited, i. e., may become effective only with the assent of the appointing 
power. 19 A. L. R. 39. It appears that an incumbent of a military 
office has a limited right to resign, such resignation not being effected 
unless and until accepted by proper authority. Mimmack v. United 
States, 97 U. S. 426; Paragraph 1, Army Regulations 605-275. More- 
over, the acceptance of a State office generally may not be treated as 
a resignation from an incompatible Federal office or vice versa. The 
general rules in that respect are discussed at 46 C. J. 947-948, as 
follows: 

The acceptance of an incompatible office by the incumbent of another office is 
regarded as a resignation or vacation of the first office. This rule is applied 
even when the second office is inferior to the first. Where the constitution or 


statutes of the state declare that persons holding one office shall be ineligible for 
election or appointment to another office of the state, either generally or of a 
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certain kind, the prohibition is held to incapacitate the incumbent of the first 
office to hold the second so that any attempt to hold the second is void ; but where 
it is the holding of two state offices at the same time which is forbidden by the 
constitution or statutes, a statutory incompatibility is created similar in its 
effect to that of the common law, and, as in the case of the latter, it is well settled 
that the acceptance of a second office of the kind prohibited operates ipso facto 
absolutely to vacate the first, although if the first office is in the United States 
government and the second office in a state government, the second office is treated 
as the forbidden office. This distinction between double office holding where the 
first office was a federal or foreign office does not enlarge or affect the incumbent’s 
disqualification for holding’a second office under the state, but merely prevents 
the automatic vacation of the federal office by the acceptance of, and attempted 
qualification for, the state office, which to be valid and effectua] must be preceded 
by an actual vacation of the other office. Thus one holding an office of profit under 
the federal government is not, under such statutes, ineligible to election to a state 
office, although he cannot qualify so long as he retains his federal position. 


And in the annotations at page 227, L. R. A. 1917A, as follows: 


There are two exceptions to the general rule with respect to the effect of 
incompatibility. In the first place, it is generally admitted that where the office 
first held cannot be resigned by the officer, the second office, and not the first, is 
the one which he loses. This is on the theory that the officer, not having the 
power to resign, should not be permitted to effect in one way that which he cannot 
accomplish in another. This rule has found its greatest application in England, 
where many of the public offices can neither be refused nor resigned. 

There is a second exception to the rule that the acceptance of the second incom- 
patible office vacates the first one, but no cases have been found within the scope 
of this note which are authority therefor. All the cases laying down this excep- 
tion arise under statutory or constitutional provisions against holding two offices. 
This second exception is found where the two offices are held under different 
sovereignties, and the law of the sovereignty under which the second office has 
its existence is that which creates the incompatibility. In such a case the sov- 
ereignty creating the incompatibility is powerless to prevent the officer from 
exercising the office first held, and it must content itself with refusing to permit 
him to have the office which it does control. All the cases in which this exception 
is applied involve offices one of which is held under a state and the other under 
the Federal government. The mere fact that two offices are within the gift of two 
distinct persons or bodies does not make a case for the application of this rule, 
where both offices emanate from the same appointing power. 


Since membership in the National Guard involves an official status 
under State law, as well as Federal law, it seems clear, as held in 
the said decision of September 6, 1943, that membership therein, 
insofar as the State is concerned, legally may not be terminated by 
the acceptance of a commission in the Naval Reserve, under Federal 
law. However, that particular principle does not apply where both 
offices are under the same appointing power, as in the present case, 
so that the appointment to the second office may be viewed as an accept- 
ance of resignation from the first office. 

The rule is stated in Throop, Publie Officers, section 30, that an 
officer cannot vacate his office by accepting an incompatible office, 
unless he might have determined the first office by his own act, or 
unless the authority which could accept his surrender of, or remove 
him from, the first office concurred. 

See, also, decision of December 10, 1925, 5 Comp. Gen. 419, 423, 
where there was quoted with approval the rule stated in paragraph 
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730 of volume 2, Digest of Decisions of the Second Comptroller, as 
follows: 

Where both offices are conferred by the same appointing power, the appoint- 
ment to an incompatible office has the effect to remove from the former position. 
Rez v. Pateman, 2 Term Rep., 777. 

Compare State v. Crawford, 76 Fla. 388, 79 S. 875, where it was 
said: 

* * * The law is silent as to whether or not such resignation must be 
accepted by the Governor. If his acceptance is necessary, it may be orally or 
in writing, or it may be shown by the performance by the Governor of an official 
act which it would not be his duty, and which he would have no right, to perform, 
unless a vacancy had occurred by resignation; it may be equivalent to, and 
conclusive of, an acceptance of the resignation, 

In an opinion of the Judge Advocate General of the Navy, August 
17, 1943, C. M. O. 3-1943, page 103, it was held that although it is 
not within the power of a member of the naval service, whether in a 
regular or reserve status, to separate himself from the service, the 
appointment of an officer on the Honorary Retired List of the Naval 
Reserve was terminated by the acceptance of an appointment as an 
officer in the Coast Guard Reserve, in view of the authority of the 
Secretary of the Navy, for the President, to make the appointment 
in the Coast Guard Reserve and to accept the officer’s resignation 
from the Naval Reserve. That the War Department does not consider 
a member of the Officers’ Reserve Corps to be legally ineligible for 
appointment in the Naval Reserve is indicated by paragraph 74a of 
the Army Regulations 140-5, which provides that a member of the 
Officers’ Reserve Corps who accepts a commission in the Naval Reserve 
will be discharged from the Officers’ Reserve Corps. 

Since the President has the power of appointment and discharge 
as to officers in both the Naval Reserve and the Officers’ Reserve Corps, 
I believe the conclusion is warranted that the appointment of a mem- 
ber of the Officers’ Reserve Corps as an officer in the Naval Reserve is 
tantamount to an acceptance of the officer’s resignation from his 
commission in the Officers’ Reserve Corps, so as to constitute him a 
de jure officer in the Naval Reserve under the last appointment. 

On that basis, you are advised that Lieutenant Tew is entitled to 
count, for pay purposes, his services in the Officers’ Reserve Corps 
from May 27, 1940, to May 21, 1941, and his service in the Naval 
Reserve beginning May 22, 1941, and that service beginning on the 
latter date is properly for inclusion in computing the lump-sum pay- 
ment authorized by section 12 of the Naval Aviation Cadet Act of 
1942, 56 Stat. 738, as amended. 

The questions presented are answered accordingly. To the extent 
that prior decisions of this office may be regarded as inconsistent with 
the conclusions reached herein, they no longer will be followed. 
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RENTAL OF GOVERNMENT-OWNED QUARTERS TO DEPENDENTS OF 
ENLISTED MEN IN RECEIPT OF FAMILY ALLOWANCE 


Enlisted men of the first three grades whose dependents occupy on a rental 
basis quarters under the jurisdiction of the National Park Service—whether 
or not the dependents are employees of that agency from whose compensa- 
tion “rent” is deducted pursuant to the act of March 5, 1928, as for quarters 
furnished in kind—are not to be regarded as “provided with public quarters” 
for dependents, within the meaning of section 108 (b) of the Servicemen’s 
Dependents Allowance Act of 1942, as amended, so as to require a deduction 
from the pay of such enlisted men when their dependents are in receipt of 
family allowance. 

Irrespective of other considerations, from and after the date of the act of July 2, 
1945, providing that military and naval personnel and their dependents may 
occupy on a rental basis housing facilities under the jurisdiction of any 
Government agency, without loss of monetary allowance for quarters, the 
requirement of section 108 (b) of the Servicemen’s Dependents Allowance 
Act of 1942, as amended, for a deduction from the pay of enlisted men of the 
first three grades if their dependents are “provided with public quarters” 
while receiving family allowance is inapplicable in cases where the dependents 
occupy on a rental basis quarters within the purview of the 1945 act. 


Assistant Comptroller General Yates to the Secretary of the Navy, August 31, 
1945: 


There has been considered your letter of March 26, 1945, as follows: 


The Navy Department is informed that certain enlisted men whose dependents 
receive family allowance occupy quarters on a rental basis from the National 
Park Service under the jurisdiction of the Department of the Interior, and further, 
that certain wives of enlisted men now occupying National Park Service quarters 
are employed by the National Park Service and live in such quarters only by virtue 
of such employment, and that the rent of such quarters is checked against the 
salary of the wives, to whom the houses (quarters) are leased directly. 

The quarters rented from the National Park Service on a month to month basis 
range in price from $15 to $30 per month. The Navy Department is informed 
that such quarters are deficient in several ways, in that only a few have fixtures 
such as refrigerators, ranges, ete., and they are completely unfurnished and 
require considerable monthly expense in renting furnishings to make them habit- 
able. It is also understood that the leasing arrangements are entered into as a 
purely personal matter between the individuals concerned and the representative 
of the Department of the Interior. 

Section 108 of the Act approved June 23, 1942 (56 Stat. 383), as amended by 
section 8 of the Act of October 26, 1943 (57 Stat. 579; 37 U. S. C., Supp. III, 208), 
requires, with respect to payment of family allowance to the dependents of en- 
listed men, that, effective November 1, 1943— 

“The monthly pay of any enlisted man of the first, second, or third grades who 
is provided with public quarters for his dependents and any of whose dependents 
is receiving a family allowance shall be reduced by, or charged with, 90 cents per 
day.” 

Alnav 175 of October 26, 1943, issued pursuant to section 108, supra, provides, in 
pertinent part, as follows: 

“Personnel first three pay grades who are provided with public quarters for 
their dependents will be checked ninety cents per day for such quarters if any 
of their dependents receive family allowance.” 

In connection with the foregoing, your decision is requested on the following 
questions: 

(1) Whether or not those enlisted men whose dependents receive family allow- 
ance and who occupy quarters on a rental basis from the National Park Service 
come within the provisions of section 108 of the Act of June 23, 1943, as amended, 
and Alnav 175 of October 26, 1943. 

(2) In those cases where the wives of the enlisted men occupying National 
Park Service houses are employed by the National Park Service, and the quarters 
are rented directly to the wives with the rental deducted from their salaries 
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as employees of the National Park Service, is it required that the monthly pay 
of the enlisted men concerned shall be reduced by or charged with 90 cents per 
day on the ground that during the occupancy of such quarters under the condi- 
tions stated such enlisted men have been provided with public quarters for 
their dependents within the meaning of said section 108, as amended, and 
Alnay 175 of October 26, 1943? 

(3) In the event queries (1) and (2) are answered in the affirmative, will 
retroactive checkages against the accounts of the enlisted men concerned be 
required from November 1, 1943, and, if so, should claim for refund of rental 
payments made to the National Park Service be submitted on General Account- 
ing Office Form 2034, and all future costs of rental billed the Navy Department 
on such Form 1080 by the National Park Service? 


Section 8 of the said act of October 26, 1943, 57 Stat. 579, amending 
the Servicemen’s Dependents Allowance Act of 1942, 56 Stat. 361, 
provides as follows: 


That section 108 of such Act is amended by inserting in the first line thereof 
after “Sec. 108,” the subparagraph designation “(a)”, and adding at the end 
of the section a new subsection to read as follows: 

“(b) Except as otherwise herein provided, monetary allowances in lieu 
of quarters for dependents as authorized by section 10 of the Pay Readjustment 
Act of 1942 shall not be payable for the period during which family allowances 
to dependents of enlisted men of the first, second, or third grades are authorized 
by this title. An enlisted man who, on the effective date of this Act, is receiving, 
or, being entitled to a monetary allowance in lieu of quarters for dependents, 
has applied therefor, may, at his option, receive or continue to receive such 
monetary allowance or elect not to receive such monetary allowance and to 
have his dependents become entitled to receive family allowance: Provided, 
That payment of such monetary allowance shall be made only for such periods, 
from the effective date of this Act, as the enlisted man has in effect an allot- 
ment of pay, in an amount not less than the amount of such monetary allow- 
ance, for the support of the dependents on whose account the allowance is 
claimed. No dependent of any enlisted man shall be entitled to family allow- 
ance for any period for which such monetary allowance is paid to the enlisted 
man. An enlisted man's election to have his dependents receive family allow- 
ance may be made at any time and when made shall be irrevocable during the 
period of entitlement to family allowance as set out in section 101: Provided, 
That the Secretary of the department concerned is authorized to make the 
election on behalf of the enlisted man in any case in which he deems it desirable 
and finds it impracticable for the enlisted man to so elect, subject to termina- 
tion at a later date upon specific request of the enlisted man. If an election 
is made the monetary allowance payments shall be discontinued at a date to be 
prescribed by the Secretary of the department concerned. The monthly pay of 
any enlisted man of the first, second, or third grades who is provided with public 
quarters for his dependents and any of whose dependents is receiving a family 
allowance shall be reduced by, or charged with, 90 cents per day.” 


With respect to that portion of the above section which is quoted 
in your letter there appear on pages 15 and 16 of the report of the 
hearings held June 28, 1943, by the Committee on Military Affairs, 
United States Senate, the following statements by Brigadier General 
M. G. White, Assistant Chief of Staff, G-1— 


There is another item in the law that the Army would like changed. The 
present law exciudes enlisted men of the first three pay grades, who, if not 
occupying Government quarters, receive commutation for quarters at the rate 
of $37.50 a month. The effect is that a man in the fourth pay grade, receiving 
a dependency allowance, frequently loses money if he is promoted, which is a 
very unfortunate situation. * * * 

* * * Tn some cases the man with a wife alone, for example, would receive 
less than he does at present. He gets $37.50 for his commutation of quarters, 
and he would only get $28 dependency allowance from the Government if he 
only had a wife and no children. 
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We believe this will be all right for those who are hereafter promoted; they 
actually lose nothing. They receive an increase in pay upon promotion and 
the dependency allowance to their wives continues without change. But those 
men now in the first three pay grades, who are now drawing commutation, 
should be permitted to elect either to continue in that status, receiving com- 
mutation, or to apply for dependency allowance. Having once elected the latter 
they should not be permitted to change. That is, having once gone from com- 
mutation status to allotment status, they could not thereafter go back on com- 
mutation, 

We would thus gradually absorb into the allotment system the men who are 
now drawing commutation. It would necessitate one other thing. If a man 
in one of those grades occupies Government quarters, we should make some 
charge as rental. On the basis of the present commutation, $37.50 a month, 
the rental charge for Government quarters would be about a dollar and a quarter 
a day. They would thus pay for their quarters, and at the same time they 
would receive the dependency allowances * * *, 


Also, on page 7 of the report of the hearings held September 29, 
1943, by the Committee on Military Affairs, House of Representatives, 
on the bill S. 1279, which subsequently was enacted into law as the 
said act of October 26, 1943, there appears the following statement 
by General White respecting the proposed deduction from the pay of 
an enlisted man on account of occupancy of public quarters by his 
dependents: 

* * * Frequently public quarters are furnished for a soldier’s family, and 
in that case, while he draws no commutation, he does have an advantage in that 
he has. quarters without expense to himself. So, to rectify that, or rather to 
make it equitable for all, we propose some deduction from his pay in case his 
family is occupying such quarters. In other words, we will charge him a small 
rental for the public quarters that he occupies. 

In the light of the foregoing legislative history, it seems clear that 
the purpose of the provision in section 8 of the said act of October 26, 
1943, for the deduction from the pay of an enlisted man of the first 
three pay grades whose dependents are in receipt of the family allow- 
ance and who also are provided with public quarters is to equalize 
the monetary benefits accruing to such enlisted men and their depend- 
ents with those accruing to enlisted men of the first three pay grades 
who elect to continue in receipt of the monetary allowance and whose 
dependents likewise are provided with public quarters. 

Paragraph 2 of section 10 of the Pay Readjustment Act of 1942, 
56 Stat. 363, 364, provides: 

Each enlisted man of the first, second, or third grade, in the active military, 
naval, or Coast Guard Service of the United States having a dependent as defined 
in section 4 of this Act, shall, under such regulations as the President may 
prescribe, be entitled to receive, for any period during which public quarters 
are not provided and available for his dependent, the monthly allowance for 
quarters authorized by law to be granted to each enlisted man not furnished 
quarters in kind: Provided, That such enlisted men shall continue to be entitled 
to this allowance although receiving the allowance provided in the first paragraph 


of this section if by reason of orders of competent authority his dependent is 
prevented from dwelling with him. 


The above-quoted paragraph authorizes the payment of a monthly 
allowance for quarters to an enlisted man of the first three pay grades 
in the event “public quarters are not provided * * * for his de- 
pendent.” Conversely, such allowance is not authorized in any case 
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where the enlisted man is provided with public quarters for his 
dependent. Since section 108 (b) of the Servicemen’s Dependents 
Allowance Act of 1942, as amended, supra, requires a deduction of 
the amount therein prescribed from an enlisted man’s pay for periods 
he is “provided with public quarters for his dependent”—the identical 
circumstance under which payment of the monthly allowance for quar- 
ters, authorized by paragraph 2 of section 10 of the Pay Readjustment 
Act of 1942, supra, is denied—it seems clear, in view of the purpose 
of the said amendatory statute to equalize the monetary benefits accru- 
ing to enlisted men under such conditions, that a determination as 
to what constitutes the furnishing of public quarters within the con- 
templation of the said section 108 (b) is governed by the same consid- 
erations heretofore applied to the provisions of law respecting pay- 
ment of the monetary allowance in lieu of quarters. 

It is well established that the statutes authorizing payment of quar- 
ters allowance and rental allowance to military and naval personnel 
do not authorize payment of such allowances to officers or enlisted 
men otherwise entitled thereto for periods during which their depend- 
ents occupy Government-owned or controlled quarters unless such 
occupancy is on a rental basis and occupancy on that basis is author- 
ized by express provision of law. Consequently, whether, in each of 
the circumstances stated in your letter, the enlisted man “is provided 
with public quarters for his dependents” depends upon a determina- 
tion of the statutory authority of the Secretary of the Interior to 
authorize the renting of public quarters under the jurisdiction of the 
National Park Service to persons other than employees of that Service 
as well as to employees thereof. 

Section 3 of the act of August 25, 1916, 39 Stat. 535, as amended 
(16 U. 8. Code 3), authorizing the Secretary of the Interior to make 
such rules and regulations as he may deem necessary or proper for 
the use and management of the parks, monuments, and reservations 
under the jurisdiction of the National Park Service, further provides 
that: 


* * * He may also grant privileges, leases, and permits for the use of land 
for the accommodation of visitors in the various parks, monuments, or other 
reservations provided for under section 2 of this title, but for periods not 
exceeding twenty years * * * 


In view of the broad authority thus conferred on the Secretary of the 
Interior, there can be little doubt that public quarters under the juris- 
diction of the National Park Service properly may be leased to indi- 
viduals other than employees of that Service in accordance with 
administrative regulations authorizing such action and, while the 
location of the particular quarters here involved has not been identi- 
fied, it is assumed that the leasing thereof to enlisted men’s dependents 
who are not Government employees was in accordance with the con- 
trolling regulations issued by the Secretary of the Interior. 
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With respect to the furnishing of public quarters to employees of 
the National Park Service, section 3 of the act of March 5, 1928, 45 
Stat. 193, provides: 

The head of an executive department or independent establishment, where, 

in his judgment, conditions of employment require it, may continue to furnish 
civilians employed in the field service with quarters, heat, light, household equip- 
ment, subsistence, and laundry service; and appropriations for the fiscal year 
1929 and thereafter of the character heretofore used for such purposes are 
hereby made available therefor: Provided, That the reasonable value of such 
allowances shall be determined and considered as part of the compensation 
in fixing the salary rate of such civilians. 
The necessary effect of the quoted statute is to require the with- 
holding from the employee of so much of his gross salary as represents 
the reasonable value of the allowances furnished. Hence, it is clear 
that amounts deducted from an employee’s compensation for quar- 
ters furnished in kind represent payment of “rent” by the employee 
for such quarters. 

From the foregoing, it will be seen that occupancy of quarters 
under the jurisdiction of the National Park Service by the general 
public as well as by employees of that Service, on a rental basis, is 
authorized specifically by law and, therefore, in consonance with the 
principles applied in determining, for monetary allowance payment 
purposes, whether public quarters are provided for an enlisted man’s 
dependents, you are advised that where an enlisted man’s depend- 
ents—whether or not employees of the National Park Service— 
occupy, on a rental basis, quarters under the jurisdiction of the Na- 
tional Park Service, such enlisted man is not “provided with public 
quarters for his dependents” within the meaning of the said section 
108 of the Servicemen’s Dependents Allowance Act of 1942, as 
amended. 

Furthermore, subsequent to the date of your request for decision 
there was enacted Public Law 120, approved July 2, 1945, 59 Stat. 
#16, which reads as follows: 

That notwithstanding the provisions of any other law (including any laws 
restricting the occupancy of housing facilities under the jurisdiction of Govern- 
ment departments or agencies by personnel, and dependents of personnel, of the 
Army, Navy, Marine Corps, and Coast Guard above specified ranks, or by per- 
sonnel, and dependents of personnel, of the Coast and Geodetic Survey and the 
Public Health Service), personnel of any of the services mentioned herein and 
their dependents may be accepted as tenants in and may occupy on a rental 
basis any such housing facilities, other than public quarters constructed or 
designated for assignment to and occupancy without charge by such personne] 


and their dependents if any, and such personnel shall not be deprived by reason 


of such occupancy of money allowances to which they are otherwise entitled 
for rental of quarters. 


The evident purpose of the quoted statute is to authorize military 
and naval personnel and their dependents to occupy, on a rental basis, 
housing facilities—other than public quarters constructed and desig- 
nated for assignment and occupancy without charge by such personnel 
and their dependents—under the jurisdiction of any Government 
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department or agency, without loss of rental or quarters allowance. 
Since, under the provisions of the said act, enlisted men otherwise 
entitled to the monetary allowance for quarters could continue in 
receipt thereof for periods during which their dependents occupy, 
on a rental basis, public quarters such as involved in the instant mat- 
ter or similar quarters under the jurisdiction of any other department 
or agency of the Government, it follows, in view of the evident pur- 
pose of section 108 (b) of the Servicemen’s Dependents Allowance Act, 
as hereinbefore stated, that, in any event, no deduction would be 
required from the pay of enlisted men of the first three pay grades 
whose dependents were receiving family allowance payments and like- 
wise occupying similar quarters on a rental basis from and after July 
2, 1945—the date of approval of the said Public Law 120. 

Accordingly, questions (1) and (2), above, are answered in the 
negative, making unnecessary any answer to question (3). 


(B-51732) 


POSTAL SERVICE—POST OFFICE INSPECTORS—SALARY 
ADJUSTMENTS UNDER ACT OF JULY 6, 1945 


In the case of post office inspectors, compensated prior to July 1, 1945, under the 
provisions in 39 U. S. Code 693 (a) at salary rates based on Classification Act 
rates, who had completed the required minimum service in their respective 
grades on June 30, 1945, for promotion to the next higher grades, the promo- 
tions were not automatically effective on July 1, 1945, so as to authorize the 
use of the salary rates of the higher grades as a basis for initial salary ad- 
justment effective July 1, 1945, pursuant to sections 21 and 23 of the Postal 
Service pay statute of July 6, 1945, such promotions being dependent upon 
administrative action. 


Comptroller General Warren to the Postmaster General, September 4, 1945: 
I have your letter of August 9, 1945, reference 3, as follows: 


The Act of July 6, 1945, Public Law 134, 79th Congress, provides in Section 21 
[59 Stat. 459] : 

“Employees who, under laws in effect June 30, 1945, are entitled to automatic 
promotions in salary effective July 1, 1945, and for whom automatic promotion 
grades are provided in this Act, shall be given credit for their earned automatic 
promotions in salary before applying the provisions of Sections 23 and 24 of this 
at Ff Fa 

Wallace N. Nelson on June 30, 1945, was a post office inspector in grade 4 of the 
Post Office Inspection Service, at $3,500 per annum. If Public Law 134 had not 
been enacted, he would have been promoted on July 1, 1945, to grade 5 at $3,800 
perannum. Section 15 (b) of Public Law 134 provides automatic grades for post 
office inspectors. 

The question is presented whether under the circumstances set out below the 
promotion to which Inspector Nelson was entitled effective July 1, 1945, was an 
“automatic” promotion “under laws in effect June 30, 1945.” 

On June 30, 1945, compensation of post office inspectors was paid under the 
authority of Section 698 (a), Title 39 U. S. Code, providing: 

“The Postmaster General is authorized and directed to adjust the compensation 
of post office inspectors and Inspectors in Charge in the Post Office Inspection 
Service to correspond, so far as may be practicable, to the rates established by 
Sections 661 to 674 of Title 5, for positions in the Departmental Service in the 
District of Columbia * * *.” 
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Under Section 693 (a) of Title 39, regulations for the allocation of post office 
inspectors to grades with rates corresponding to those described in Classification 
Act of 1923 were promulgated by the Department from time to time. The edition 
in effect June 30, 1945, is the edition of April 9, 1943, copy herewith. 

Under these Departmental regulations issued pursuant to Section 693 (a), a 
description of duties, or classification sheet, was prepared for each assignment 
of a post office inspector. After consideration of the level of difficulty of the 
work described, each job description was allocated to one of the grades of the 
Post Office Inspection Service. The job description to which Inspector Nelson 
stood assigned on June 30, 1945, was allocated to grade 5 in the Post Office In- 
spection Service, which grade corresponds in level of difficulty and in salary rates 
to grade 11 of the Clerical Administrative and Fiscal Service. Normally, In- 
spector Nelson would have been allocated to grade 5 and paid at the minimum 
rate of that grade, namely $3,800, beginning with his assignment to a job de- 
scription allocated to that grade. However, this was prohibited by a provision 
in the regulations of April 9, 1943 (see minimum qualifications, page 6) which 
required that an individual before being advanced to grade 5 on the payroll, should 
possess certain minimum qualifications, among which was “consistent develop- 
ment during not less than one year’s service as a post office inspector in grade 4.” 
Inspector Nelson was therefore assigned to operate this grade 5 assignment but 
his payroll advancement to a grade 5 salary was deferred until he could meet the 
minimum requirements prescribed by the Department. This procedure is con- 
sidered to be in harmony with your decision of January 12, 1945, B-46558, requir- 
ing that an employee selected by the Department for an assignment of a certain 
grade might be required to operate that assignment at a lower payroll salary until 
he could meet the requirements for the higher grade set out by the Civil Service 
Commission in its Departmental Circular 257. 

Inasmuch as Inspector Nelson had been found to meet all of the requirements 
for grade 5 except the requirement of one year in grade 4, the Department con- 
siders that his advancement on the payroll on July 1, 1945, was automatic and 
not discretionary. 

The procedure outlined above as to Inspector Nelson is a procedure which has 
been followed uniformly since the enactment of 693 (a) of Title 39 which was 
effective August 7, 1985. If the grade advancement due to Inspector Nelson on 
July 1, 1945, is regarded as an automatic promotion within the meaning of Section 
21 of Public Law 134, his salary would have been adjusted under Public Law 134 
as follows: 

Salarv on June 30, 1945, $3,500. 

Automatic promotion due July 1, 1945, $300. 

Application of Section 23 of Public Law 134, $4,200. 

In the event that the grade promotion due on July 1 is not regarded as an 
automatic promotion within the meaning of Section 21, Inspector Nelson’s salary 
would be converted under the provisions of Section 23, from $3,500 to $4,000. 

In the ease of Inspector John J. Moran, a slight variation in the facts is 
present. Inspector Moran was appointed as a post office inspector in grade 1 at 
$2,600 per annum on January 1, 1945. From January 1 to June 30, 1945, Inspector 
Moran performed the duties of a student inspector as described under the head- 
ing “Grade 1” on page 8 of the regulations of April 9, 1943, enclosed. He had 
acquired all of the qualifications prescribed as minimum for grade 2 (see page 
4 of the regulations) except the completion of six months’ service in grade 1, and 
this six months’ period would have expired at the close of business on June 30, 
1945. Under the procedures followed based on Section 693 (a) of Title 39, the 
Department regarded his advancement to grade 2 as automatic. It will be noted 
from page 4 of the regulations that grade 2 is not the grade of any geographical 
assignment but is an advanced training grade to which all student inspectors pass 
when they no longer need a special instructor, and have completed at least six 
months in the lower training grade (grade 1). 

If advacement from the elementary to the advanced training grade is regarded 
as an automatic promotion within the meaning of Section 21, Inspector Moran’s 
salary adjustment to conform to Public Law 134 would be as follows: 

Salary on June 30, 1945, $2,600. 

Promotion due July 1, 1945, $300. 

Application of Section 23 of Public Law 134, $3,400. 

Otherwise, his salary under Section 23 would be fixed at $3,200. 











en hl Sh 


DECISIONS OF THE COMPTROLLER GENERAL 253 


Section 15 (b) and section 23 of the statute, 59 Stat. 450, 460, cited in 
your letter provide, so far as here material, as follows: 
Sxc.15. * & *@ 


(b) Post-office inspectors shall be divided into ten grades with annual salaries 
as follows: 


ae steeper de ancbenten enamine $3, 200 a og oe $4, 200 
I es 8, 400 ae OS eee 4, 600 
I 3, 600 | ORS ee ae ene 5, 000 
ne ede 3, 800 yg SS Sees 5, 500 
MI Nich ce chitanenccncentertnieusbexosios 4, 000 WED ttc 6, 000 


and shall be promoted successively at the beginning of the quarter a one 
year’s satisfactory service in each grade until they reach grade 8 * 
* * * * * * * 

Sec. 23. In the readjustment of salaries to conform to the provisions of this 
Act, regular employees for whom salary steps, automatic and additional grades 
have been provided in sections 12, 13, 14, 15, 16, 18, and 19 shall be assigned to 
the salary of their respective positions on the basis of their base salary plus 
20 per centum, or $400, whichever is the lesser amount, but not less than $300: 
Provided, That when the application of the above formula produces a sum that 
is not equal to a salary provided for the rr. the employee shall be assigned 
to the next higher salary grade * * 


Nothing appears in 39 U. S. Code 693 (a) [49 Stat. 538], a portion 
of which is quoted in your letter, or in the copy of administrative regu- 
lations of April 9, 1943, furnished with your letter, in force on June 
30, 1945, which would have had the effect of authorizing an automatic 
promotion from one salary grade to another, effective July 1, 1945, in 
either of the cases presented, had the new statute not been enacted. 
That is to say, prior to July 1, 1945, the advance of post office inspectors 
from one salary grade to another, corresponding to the grades estab- 
lished by the Classification Act, as amended, was not automatic but 
was dependent upon administrative action. 

You state in your letter, with respect to the case of Inspector Nelson, 
that one of the minimum qualifications for advancement from grade 4 
to grade 5, viz, “consistent development during not less than one 
year’s service as a post office inspector in grade 4,” was considered to 
be in harmony with the decision of this office of January 12, 1945 
(B-46558), 24 Comp. Gen. 518. In that connection, it is proper to 
consider here the rules stated in that decision, which rules are as 
follows [quoting from the syllabus] : 

The Civil Service Commission has the authority under section 3 of the Classi- 
fication Act of 1923, to require an employee to serve a fixed minimum length of 
time “in his present grade or one of equivalent or higher grade level in the Federal 
service” to qualify him to occupy a position allocated or reallocated in a particular 
grade, as well as the authority to determine the qualifications of an employee for 
promotion or advancement in salary from one grade to another. 

While the general rule is that a change in salary rate resulting from the allo- 
cation or reallocation of a position is effective from the beginning of the pay 
period current when notice of the action of the Civil Service Commission is 
received in the administrative office, such rule is not for application unless the 
employee affected has actually attained at that time the qualifications prescribed 
by the Commission—such as the minimum service eligibility requirements pre- 
scribed in Department Circular No. 257, Revision 3, and supplements thereto— 


to entitle him to occupy the allocated or reallocated position. 6 Comp. Gen. 358 
and 18 id. 794, distinguished. 
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Where, at the time his position was allocated to a higher grade on the basis 
of increased duties and responsibilities, an employee did not meet the minimum 
service eligibility requirements for promotion to such higher grade prescribed 
by the Civil Service Commission in Departmental Circular No. 257, Revision 3, 
and supplements thereto, he may be regarded as remaining in statu quo as on 
detail until he qualifies for the higher grade, and may continue to receive the 
salary rate of the former grade during such period. 

Where, upon allocation of his position to a higher grade on the basis of increased 
duties and responsibilities, an employee did not meet the minimum service eligi- 
bility requirements for the higher grade and, hence, is continued in statu quo as 
on detail until he becomes eligible, the salary rate of the higher grade does not 
become automatically effective, either retroactively to the beginning of the pay 
period current when notice of the allocation was received in the administrative 
office or prospectively, when the employee attains eligibility, but there must be 
administrative action terminating the detail and promoting him to become effec- 
tive on or after the date the eligibility requirements are met. 


In the case of Nelson, you do not state specifically whether he had 
completed the required one year’s service in grade 4 on June 30, 
1945—the inference in seventh paragraph of your letter being that 
he had not. In the case of Moran, you state specifically that he had 
completed the required six months’ service in grade 1 on June 30, 
1945. However, regardless of that fact, as the reallocation of a posi- 
tion, or the administrative promotion of an employee under the Classi- 
fication Act from one grade to another, is never regarded as automatic 
as are within-grade salary advancements—C/. decision of August 1, 
1945, B-51247, 25 Comp. Gen. 149, to you, involving employees of the 
Mail Equipment Shops—and as the salary grades for inspectors prior 
to July 1, 1945, were required by law to correspond to the salary grades 
established by the Classification Act, it follows that even though both 
inspectors, whose cases are here presented, had completed the required 
service in the lower grade on June 30, 1945, there remained an adminis- 
trative action to be taken on or after July 1, 1945, to terminate the 
so-called “detail” in the lower grades and to advance the employees 
to the higher grades. 

Therefore, under the provisions of the act of July 6, 1945, the proper 
salary grade effective as of July 1, 1945, of Inspector Nelson was 
$4,000 per annum, and of Inspector Moran, $3,200 per annum. 


(B-51947) 


COMPENSATION; LEAVES OF ABSENCE—AUGUST 15 AND 16, 1945; 
HOLIDAYS 


The extra holiday compensation authorized by section 302 of the Federal Em- 
ployees Pay Act of 1945 for work “on a holiday designated by Federal statute 
or Executive order” may not be paid to employees who were required to 
work on August 15 and 16, 1945—days on which the President merely re- 
quested heads of departments, etc., to excuse employees from working 
without a charge against annual leave, requiring only skeleton forces to be 
maintained. 

In the absence of statutory authority to grant compensatory time off from duty, 
other than that contained in section 202 (a) of the Federal Employees Pay 
Act of 1945 with respect to irregular or occasional duty in excess of 48 hours 
in any regularly scheduled administrative workweek, compensatory time 
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off may not be granted to employees who were required to work on August 
15 and 16, 1945, when most employees were excused from duty, which days 
constituted a part of their basic 40-hour workweek rather than overtime 
in excess of 48 hours in the week. 

The excusing of employees from duty by administrative order on Wednesday 
and Thursday, August 15 and 16, 1945—days constituting part of their 
basic workweek of 40 hours—in accordance with the President’s request, 
did not effect a loss of pay status on account of such absence, and, therefore, 
overtime compensation provided by section 201 of the Federal Employees 
Pay Act of 1945 may be paid for time worked on the following Saturday— 
the “overtime” day of the administrative workweek. 

Employees subject to the 40-hour week statute of March 28, 1984, who, during 
their regular 40-hour weekly tour of duty, were required to work on August 
15 and 16, 1945, days on which most employees were excused from duty 
pursuant to the request of the President, are entitled to only their basic 
rates of compensation for such work, in the absence of a statute authorizing 
premium or extra pay for work on a nonwork day occurring during the 
regular tour of duty of such employees. 

The excusing of employees subject to the 40-hour week statute of March 28, 1934, 
from work on Wednesday and Thursday, August 15 and 16, 1945—days occur- 
ring during their regular 40-hour weekly tour of duty—pursuant to the 
President’s request, had no effect upon the right of such employees to over- 
time compensation for work on the following Saturday. 

In the case of employees who were on extended annual leave which. included 
August 15 and 16, 1945, such days may be regarded as “nonwork days estab- 
lished * * * by * * * administrative order” within the meaning of 
the act of March 2, 1940, and, therefore, not chargeable against leave if by 
administrative action, formal or informal, in response to the President’s 
request that employees be excused without charge against annual leave, the 
particular department or agency actually was closed, or all employees thereof 
were excused on those days; however, in the absence of such action, leave 
must be charged. 

Employees whose “overtime” day fell either on Wednesday or Thursday, August 
15 or 16, 1945, days on which they were administratively excused from duty 
pursuant to the President’s request, may not be paid overtime compensation 
under section 201 of the Federal Employees Pay Act of 1945, payment of 
overtime compensation being conditioned upon actual performance of duty. 

Under the Federal Employees Pay Act of 1945, no compensation—either at 
straighttime or overtime rates—may be paid to employees for a legal holiday 
(Labor Day in this instance) falling on the “overtime” day of their adminis- 
trative workweek, if they perform no work on that day. 


Comptroller General Warren to the Secretary of Commerce, September 4, 
1945: 


I have your letter of August 27, 1945, as follows: 


A number of questions have been raised concerning payments to certain em- 
ployees of the Department of Commerce for the days August 15 and 16, 1945, 
on which the majority of the employees of the Department both in Washington 
and the fleld were excused from duty in accordance with the press release of the 
President of the Uhited States on August 14, 1945, which stated in part as follows: 

“* * * Thereby request all of the heads of the Departments, agencies, and 
bureaus throughout the Government to excuse the employees thereof for tomorrow 
and Thursday. This activity [action] is to be without charge against the annual 
leave of the employees. Only skeleton forces need be maintained.” 

The questions on which decisions are requested follow: 

1. If an employee was required to work on the Wednesday or Thursday involved, 
or on both days, and these days constituted days in his basie administrative work 
week as established pursuant to Section 604 of Public Law 106—79th Congress, is 
he entitled to the extra holiday compensation provided in Section 302 of said 
Act or is he to be paid at the basic rate of compensation just as if he had not been 
assigned to duty on these days? If the first alternative question is answered in 
the negative, would it be in order administratively to excuse such employees from 
duty with pay for a period of time equal to the time on duty in order to compensate 
them for having worked on these days? 

2. Are employees who were excused from duty in accordance with the Presi- 
dent’s request, and whose overtime day was Saturday, August 18, 1945, entitled 
to compensation at the overtime rate for hours of employment on that day? 
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3. Would employees whose basic compensation is fixed on an hourly basis 
and adjusted from time to time in accordance with prevailing rates by wage 
boards or similar administrative authority be entitled (a) to extra holiday com- 
pensation under the same conditions as set forth in question No. 1, and (b) to 
overtime compensation under the same conditions as set forth in question No. 2? 

4. Is the statement in the press release that “this activity [action] is to be with- 
out charge against the annual leave of the employees” to be interpreted to mean 
that an employee who was on annual leave for a period of days which included 
the Wednesday and Thursday involved is not to be charged with annual leave for 
these days, or that he may request cancellation of leave already charged for these 
days? 

5. By administrative regulation, the Department has established for certain of 
its employees engaged in activities requiring continuous operations, administra- 
tive workweeks in which the overtime day fell either on Wednesday or Thursday 
during the calendar week of August 12-18, 1945. Are such employees entitled 
to the overtime rate of compensation for the hours which they would have worked 
on such day had they not been excused from duty in accordance with the Presi- 
dent’s request? 

6. In connection with question 5, it is requested that you also render a decision 
as to whether employees whose overtime day will fall on the first Monday in 
September, which has been declared a non-work day by a memorandum dated 
August 23, 1945, from the President to the heads of executive departments and 
agencies, will be entitled to either the basic or overtime rate of compensation for 
the hours of duty which they normally would have performed on that day. 


Question 1 


Section 302 of the Federal Employees Pay Act of 1945, approved 
June 30, 1945, 59 Stat. 298, Public Law 106, provides: 


COMPENSATION FOR Hotipay WorK 


Src. 302. Officers and employees to whom this title applies who are assigned 
to duty on a holiday designated by Federal statute or Executive order shall be 
compensated for such duty, excluding periods when they are in leave status, in 
lieu of their regular pay for that day, at the rate of one and one-half times the 
regular basic rate of compensation: Provided, That extra holiday compensation 
paid under this section shall not serve to reduce the amount of overtime com- 
pensation to which the employee may be entitled under this or any other Act 
during the administrative workweek in which the holiday occurs, but such extra 
holiday compensation shall not be considered to be a part of the basic compensa- 
tion for the purpose of computing such overtime compensation. This section 
shall take effect upon the cessation of hostilities in the present war as proclaimed 
by the President, or at such earlier time as the Congress by concurrent resolution 
may prescribe. Prior to so becoming effective, it shall be effective with respect 
to any designated holiday only if the President has declared that such day shall 
not be generally a workday in the Federal service. 


The last sentence of the above-quoted section relates only to “a 
holiday designated by Federal statute or Executive order” (quoting 
from the first part of the section). So far as Government employees 
are concerned, August 15 and 16, 1945, were not holidays designated 
by Federal statute or Executive order. The President merely requested 
the heads of departments, agencies, and bureaus to excuse certain Fed- 
eral employees from working on August 15 and 16, requiring only a 
skeleton force to be maintained. The President did not close, or direct. 
the closing of, any Federal office on those days. Compare the order 
of April 13, 1945, providing that “all Executive Departments and 
Agencies will be closed on Saturday afternoon, April 14” (quoted in 
decision of May 23, 1945, 24 Comp. Gen. 843, 844). Therefore, the 
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first alternate question of the first part of question 1 is answered in 
the negative, and the second, in the affirmative. 

Referring to the second part of question 1, the only statutory author- 
ity for granting compensatory time off from duty applicable to 
employees of the Department of Commerce subject to the provisions 
of the Federal Employees Pay Act of 1945 is found in section 202 (a) 
of that statute, 59 Stat. 297, providing as follows: 

The heads of departments, or of independent establishments or agencies, 
including Government-owned or controlled corporations, and of the District of 
Columbia municipal government, and the heads of legislative or judicial agencies 
to which this title applies, may by regulation provide for the granting of com- 
pensatory time off from duty, in lieu of overtime compensation for irregular or 
occasional duty in excess of forty-eight hours in any regularly scheduled adminis- 
trative workweek, to those per annum employees requesting such compensatory 
time off from duty. [Italics supplied.] 

Therefore, as it is indicated that question 1 relates to employees for 
whom August 15 and 16 constituted a part of their basic workweek of 
40 hours rather than overtime in excess of 48 hours in the week, there 
exists no statutory authority for granting such employees (who were 
required to work on those days) compensatory time off from duty on 
other days. Hence, the second part of this question is answered in 
the negative. 

Question 2 


This question is answered in the affirmative, for the reason that the 
excusing of employees from duty by administrative order during their 
basic workweek of 40 hours contemplates no loss of pay status on 
account of such absence. Compare the answer to question 5, infra. 


Question 3 


Referring to part (a) of this question, even if August 15 and 16 
were holidays the question would be for answering in the negative. 
That is to say, there is no statute which grants premium or extra pay 
for work performed on a holiday or other nonwork day occurring 
during the regular tour of duty of 40 hours of employees whose com- 
pensation is computed and paid in accordance with section 23 of the 
act of March 28, 1934, 48 Stat. 522. Rules with regard thereto are 
stated as follows in decision of August 23, 1938, 18 Comp. Gen. 191 
[quoting from the syllabus] : 

Employees of the Government Printing Office working on a five-day 40-hour 
week basis, who work on Labor Day—September 5, 1938—a day within their 
regular tour of duty, will be entitled only to one day’s pay, and not to pay for 
the holiday and in addition for the time actually worked on the holiday at 
their regular rates of pay. 13 Comp. Gen. 295, authorizing additional holiday 
pay under then existing statutes, rendered inoperative by Public Resolution 
No. 127, June 29, 1988, 52 Stat. 1246. 


Employees of the Government Printing Office working on a five-day 40-hour 
week basis (Monday through Friday), who work on a legal holiday falling 
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on a Friday, and who have worked 32 hours from Monday to Thursday inclusive, 
are entitled, under Public Resolution No. 127, June 29, 1938, 52 Stat. 1246, to 
only one day’s pay at their regular, and not the overtime rate, the holiday— 
whether work is performed thereon or not—merely completing the 40 hours 
for that week. , 


Part (b) of this question is answered in the affirmative, for the same 
reason as that given in answering question 2, swpra, in the affirmative. 


Question 4 


The act of March 2, 1940, 54 Stat. 38, provides: 


That the days of annual leave with pay provided for in the Act of March 
14, 1986 (49 Stat. 1161), and the days of sick leave with pay provided for in 
the Act of March 14, 1936 (49 Stat. 1162), shall mean days upon which employees 
would otherwise work and receive pay, and shall be exclusive of Sundays which 
do not occur within a regular tour of duty, holidays, and all nonwork days estab- 
lished by Federal statute or by Hrecutive or administrative order. [Italics 
supplied. ] 


Since, as stated in answer to question 1, supra, August 15 and 16 
were not holidays, there is for consideration in answering this ques- 
tion whether those days nevertheless may be regarded as having been 
“nonwork days established * * * by Executive or administra- 
tive order,” within the meaning of those words as used in the above- 
quoted leave statute. The words of the President’s statement or press 
release quoted in question 4 evidently relate only to his request that 
heads of departments, etc., excuse employees on August 15 and 16. 
Therefore, such request normally would relate only to employees who 
otherwise would work on Wednesday and Thursday, August 15 and 
16, 1945. There is nothing in the statement of the President to indi- 
cate that he purported to relieve employees on extended annual or sick 
leave from a charge of leave for August 15 and 16, 1945, which leave 
already had been requested and granted before his request of August 
14, 1945, was issued. However, while the President did not by Execu- 
tive order establish August 15 and 16 as nonwork days within the 
meaning of the above-quoted leave statutes, it is possible that heads 
of some of the departments or agencies of the Government may have 
done so by administrative order, in response to the request of the 
President. If so, such administrative order would be as effective to 
establish nonwork days within the meaning of the above-quoted leave 
statute as would an Executive order. Consequently, if by adminis- 
trative action, either formal or informal, any department or agency 
actually was closed, or all employees thereof were excused on those 
days, such days properly are to be regarded, insofar as the employees 
of such department or agency are concerned as nonwork days estab- 
lished by administrative order within tle meaning of the above-quoted 
leave statute, and as to such employees, this question would be for 
answering in the affirmative; but as to the employees of any depart- 
ment or agency which was not so closed or the employees of which 
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were not all so excused from working on August 15 and 16, 1945, those 
days properly may not be regarded as nonwork days established by 
administrative order within the meaning of the above-quoted leave 
statute and this question would be for answering in the negative. 


Question 5 


In decision of August 7, 1945, B-51218, 25 Comp. Gen. 151, to the 
Price Administrator (answer to question 4), it was held as follows: 

Section 201 of the new pay statute [59 Stat. 296] authorizes payment of over- 
time compensation “for all hours of employment, officially ordered or approved, 
in excess of forty hours in any administrative workweek.” This clearly contem- 
plates the actual performance of required duty during the prescribed overtime 
period. Hence, the justification for excusing an employee during the period of 
his basic workweek without making a charge against his authorized leave can 
have no application to authorize the payment of overtime compensation for any 
period during which no required services are performed. Therefore, this ques- 
tion is answered in the negative. 
Pursuant to the rule there stated, this question is answered in the 
negative. 


Question 6 


Of course, Labor Day is a holiday designated by statute. However, 
it has been held that employees whose compensation is computed and 
paid pursuant to section 23 of the act of March 28, 1934, 48 Stat. 522, 
are not entitled to any compensation for a holiday occurring on their 
so-called overtime day on which no work is performed. See decision 
of August 23, 1938, 18 Comp. Gen. 191, in which the following rule 
is stated [quoting from the syllabus]: 

Employees of the Government Printing Office working on a five-day 40-hour 
week basis (Monday through Friday), are not entitled, in view of the provisions 
of Public Resolution No. 127, June 29, 1938, 52 Stat. 1246, to pay for a legal 
holiday falling on Saturday, a non-work day. 15 Comp. Gen. 700, authorizing 
such legal holiday pay under then existing statutes, rendered inoperative by the 
Public Resolution, supra. 

The same rule is applicable under the Federal Employees Pay Act 
of 1945 which contains no provision authorizing payment of compen- 
sation at any rate—either straight time or overtime—for a holiday 
not occurring within the 40-hour basic workweek of an employee on 
which no work is performed, and section 201 of the statute which 
authorizes payment of overtime compensation only “for all hours of 
employment, officially ordered or approved, in excess of 40 hours 
in any administrative workweek” would preclude payment of over- 
time compensation for a holiday outside of the 40-hour basic workweek 
on which no work is performed. Therefore, this question is answered 
in the negative. 
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(B-47398) 


PAY—AVIATION DUTY—CONTINUANCE OF ENLISTED NAVAL AVIATION 
PILOTS IN FLYING STATUS AFTER APPOINTMENT AS TEMPORARY 
OFFICERS 


Enlisted men holding designations as naval aviation pilot and performing regu- 
lar and frequent aerial flights under permanent flight orders when appointed 
as temporary officers pursuant to the act of July 24, 1941, it being the adminis- 
trative purpose to continue their flying status without break, are entitled 
to increased pay for flying for the period between the date of appointment 
and the date of notification computed on the pay to which entitled as officers, 
by virtue of the provisions of section 5 of the act of June 30, 1942, making 
temporary appointments under the 1941 act effective from the date on 
which made. 23 Comp. Gen. 578, distinguished. 


Assistant Comptroller General Yates to the Secretary of the Navy, September 
5, 1945: 


Reference is made to your letter of January 24, 1945, with enclosures, 
requesting decision on the specific questions set forth in paragraph 5 
(a), (b), and (c) of a letter dated November 10, 1944, from the Acting 
Chief of the Bureau of Supplies and Accounts, transmitted therewith, 
as follows: 


Subj: Lieut. (jg) Robert H. CHISHOLM, USN, 396243—entitlement to credit of 
aviation pay for the period from 9 June to 26 July 1944, in the case of. 
Ref: (a) Executive Order 9195, dated 7 July 1942. 
(b) BuPers CirLtr 69-44, 44-306, N. D. Bulletin of 15 Mar 1944, Section 3 (g). 
Encl. (A) Copy of SecNav ltr of appointment for temporary service, BuPers 
366-ic—396243, dated 9 June 1944. 
(B) Copy of BuPers orders No. 127531, Pers-3161-Lb-2, dated 20 June 1944. 
(C) Copy of BuPers ltr Pers-3161-VLW2, dated 19 July 1944 modifying 
encl (B). 
(D) BuNav ltr Nav-632-JZ, MM295 39 52 No. 387-42, dated 28 April 1942 
(Naval Aviation Pilot designation and permanent flight orders). 

1. Orders to duty involving flying, in the case of enlisted men of the Navy 
qualified as aviation pilots, have always been issued by the Bureau of Naval 
Personnel and, in accordance with paragraph 6 of reference (a), remain in effect, 
unless suspended in accordance with paragraph 12 thereof, until revoked by the 
issuing authority. In contradistinction, enlisted men, other than those qualified 
as aviation pilots and observers, are detailed to duty involving flying by their 
commanding officers and such detail may be revoked by the issuing officer or by 
a subsequent commanding officer without reference to the Bureau of Naval Per- 
sonnel. The amendment of reference (a) by Executive Order No. 9458, dated 
22 July 1944, made no change in the established procedure for issuing and revok- 
ing orders to duty involving flying, which has been followed, in the case of 
enlisted men qualified as aviation pilots, since the promulgation of the first Exec- 
utive Order under the authority contained in Section 20 of the Act of June 10, 1922. 

2. The primary duty of enlisted men qualified as aviation pilots is duty involving 
flying and, consequently, such men, when appointed to warrant or commissioned 
rank, are detailed to duty involving flying as flying officers, as their temporary 
appointments are made to meet the needs of the Aeronautic Organization of the 
Navy for officers in that category. When temporary appointments to warrant 
or commissioned rank are made by circular letter in the case of enlisted men 
holding designations as aviation pilots issued by the Bureau of Naval Personnel, 
the promulgating authority contains a directive that all appointees so qualified 
and designated and on duty involving flying, will report to their commanding 
officer for duty involving flying. Such circular letters also contain the statement 
that confirmation orders will not be issued. Where temporary appointments of 
such men to warrant or commissioned rank are made by individual letter signed 
by the Secretary of the Navy, orders to duty involving flying in officer status are 
issued by the Bureau of Naval Personnel as soon after the effective date of tem- 
porary appointment as administrative procedure will permit, and the appointee 
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is directed therein to report to his commanding officer for duty involving flying 
upon acceptance of appointment. The purpose of such orders, whether included 
in a circular letter or issued individually, is to continue in effect existing detail 
to duty involving flying (issued by the Bureau of Naval Personnel) on change 
from enlisted to officer status. In each case there is necessarily a delay between 
the effective date of the temporary appointment, i. e., date made by the President, 
date of receipt of appointment, and date of receipt of orders detailing the individ- 
ual to duty involving flying in an officer status. 

3. Robert Hatchard Chisholm, 295 39 42, CAP(PA), USN, was temporarily 
appointed by the President to the rank of Lieutenant (jg) on 9 June 1944: This 
appointment was delivered to, and receipt acknowledged by, this officer on 27 July 
1944. At time of receipt of such temporary appointment, subject officer was on 
duty involving flying with Headquarters Squadron Five-One under permanent 
flight orders and designation as Naval Aviation Pilot issued by the Bureau of 
Naval Personnel on 28 April 1942, effective 19 May 1942. During the period 
9 June to 26 July 1944, subject officer was in fact participating in regular and 
frequent aerial flights pursuant to orders of competent authority (Bureau of 
Naval Personnel) issued to him as an enlisted Naval Aviation Pilot, and such 
orders were not revoked by the issuing authority either prior or subsequent to the 
receipt of enclosure (B) which, on effective date of change from enlisted to officer 
status, merely continued in effect the existing detail to duty involving flying. 

4. It is not considered that the ruling in decision of 10 February 1944 (23 Comp. 
Gen. 578) is applicable in the case of Lieut. (jg) Chisholm, in that the two enlisted 
men (aviation chief machinist’s mates) whose case was considered therein, did 
not hold a designation as qualified aviation pilot or observer and were, therefore, 
not detailed to duty involving flying by permanent orders issued by the Bureau 
of Naval Personnel. In such case, it also will be noted that orders were not issued 
by the Bureau of Naval Personnel to continue them on duty involving flying in 
officer status. Since temporary appointments, unless expressly declined, are 
effective for all purposes from date made by the President, the two men in ques- 
tion were, to all intents and purposes, commissioned officers from date such 
appointments were made, even though their permanent enlisted status was not 
abrogated. Consequently, flights performed in the interval between date, and 
receipt, of temporary appointment were not actually made pursuant to orders of 
“competent authority” under a strict interpretation of that term within the 
meaning of Section 18 of the Pay Readjustment Act of 1942, or in accordance with 
orders issued as provided in accordance with paragraph 2 of reference (a). 

5. It is considered that Lieut. (jg) Chisholm is entitled to aviation pay from 
9 June to 26 July 1944, computed on the pay to which entitled in that rank. It 
likewise is considered that an enlisted man holding a designation as naval avia- 
tion pilot and on duty involving flying at time of receipt of temporary appointment 
made by the Bureau of Naval Personnel circular letter which contains the proviso 
previously referred to herein, is entitled, between effective date, and receipt of 
such temporary appointment, to otherwise proper credit of aviation pay computed 
on the pay to which entitled as a warrant or commissioned officer. However, it 
is deemed advisable to present to the Comptroller General the questions set forth 
below on these matters in order that the ruling in 23 Comp. Gen. 578 may be 
amplified or distinguished with respect thereto. Such action is considered neces- 
sary to avoid the possibility of suspensions in the accounts of disbursing officers 
as a result of misinterpretation as to the applicability of that ruling in such cases: 

(a) Whether Lieut. (jg) Chisholm is entitled to credit of aviation pay for the 
period from 9 June to 26 July 1944, computed on the pay to which entitled in the 
rank of Lieutenant (jg) USN, assuming that he met the flight requirements 
eee in Section 10 of Executive Order No. 9195 for the months of June and 

uly ? 

(b) If the answer to (a) is negative, is Lieut. (jg) Chisholm entitled, under 
Section 7 (a) of the Act of July 24, 1941, to include as an item of saved pay, 
aviation pay computed on the pay to which entitled in enlisted status between 
9 June and 26 July 1944? 

(c) An enlisted man holding a designation as naval aviation pilot and partici- 
pating in regular and frequent aerial flights pursuant to permanent flight orders 
issued by the Bureau of Navy Personnel, is appointed by the President on 15 March 
1944 for temporary service in the rank of ensign. Notification of this appoint- 
ment was published in reference (b), and the man was notified of his temporary 
appointment and reported to his commanding officer for duty involving flying 
thereunder on 23 April 1944. 

(1) Is the man entitled to credit of aviation pay for the period from 15 March 
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1944 to 22 April 1944, computed on the pay to which entitled in the temporary 
rank of ensign, provided flight requirements are met for the months of March 
and April 1944? 

(2) In case the answer to (1) is in the negative, is the man entitled, under 
Section 7 (a) of the Act of July 24, 1941, to include as an item of saved pay, 
aviation pay computed on the pay to which entitled in enlisted status during the 
period 15 March to 22 April 1944, provided flight requirements were met? 

(3) In case the answer to (c) (1) is in the affirmative, and the enlisted man 
met the flight requirements for the month of March but, on date of receipt of 
temporary appointment, had not met the flight requirements for the period 1-22 
April 1944, may flight requirements for the month of April be met, within the 
period prescribed in reference (a), after acceptance of temporary appointment 
and reporting to the commanding officer for duty involving flying in officer status? 


Section 18 of the act of June 16, 1942, 56 Stat. 368, provides in part: 


Sec. 18. Officers, warrant officers, nurses, and enlisted men of any of the serv- 
ices mentioned in the title of this Act and members of the Reserve forces of such 
services, and the National Guard shall receive an increase of 50 per centum of 
their pay when by orders of competent authority they are required to participate 
regularly and frequently in aerial flights, and when in consequence of such orders 
they do participate in regular and frequent flights as defined by such Executive 
orders as have heretofore been, or may hereafter be, promulgated by the Presi- 
Gat 28 ee, @ 

It consistently has been held under that section and corresponding 
provisions of prior statutes on the same subject, that in order to be 
entitled to flying pay officers of the Navy must be assigned to duty 
requiring them to participate in regular and frequent aerial flights 
and must, in consequence of competent orders, so participate in aerial 
flights as required by the applicable Executive orders. An order de- 
tailing an officer to duty involving flying, other conditions being met, 
is effective pursuant to the terms of the order, for purposes of flying 
pay, when the particular officer reports for and enters upon the duty 
prescribed in the order. See 20 Comp. Gen. 176, and cases cited 
therein. Ordinarily, of course, a person originally appointed to a 
commissioned grade is entitled to the regular pay and allowances of 
that grade from the date of acceptance. However, in the present case 
there are involved enlisted men appointed temporary officers under 
the act of July 24, 1941, 55 Stat. 603, and the difficulty arises by virtue 


of section 5 of the act of June 30, 1942, 56 Stat. 465, which provides as 
follows: 


Sec. 5. Personnel heretofore and hereafter temporarily appointed pursuant to 
and as defined in the Act of July 24, 1941 (Public Law 188, Seventy-seventh Con- 
gress), shall be entitled to the pay and allowances of the grade or rank to which 
so appointed from the dates on which such appointments are made by the Presi- 
dent, and their appointments, unless expressly declined, shall be regarded for 


all purposes as having been accepted on the date made, without formal acceptance 
or oath of office. 


Unlike the question considered in the referred-to decision, 23 Comp. 
Gen. 578, where it was sought to continue in effect a flying status for 
enlisted men by the issuance of local flying orders after they had 
received notice of their temporary appointments as warrant officers, it 
is represented in the present case that the temporary appointment as 
warrant or commissioned officers of enlisted men holding designations 
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as “naval aviation pilot” contemplates a continuation of their flying 
status and of their orders requiring them to participate regularly and 
frequently in aerial flights, without break. As pointed out in the let- 
ter of November 10, 1944, from the Acting Chief of the Bureau of Sup- 
plies and Accounts, “The purpose of such orders [involving flying], 
whether included in a circular letter or issued individually, is to con- 
tinue in effect existing detail to duty involving flying (issued by the 
Bureau of Naval Personnel) on change from enlisted to officer status.” 

This intent appears to have been made plain by paragraphs 3 (g) 
and (h) of Circular Letter 69-44 involving such appointments of en- 
listed aviation pilots to temporary warrant or commissioned grades, 
as follows: 

(g) All appointees who now hold designation as naval aviation pilot and on 
duty involving flying, report to commanding officer for duty involving flying. 
Submit two prints of the same negative, front view, size 2% by 2% inches, name 
and rank on back of photograph, for use in connection issuance naval aviator’s 


designation. 
(h) CONFIRMATION ORDERS WILL NOT BE ISSUED. 


While the rule stated in 23 Comp. Gen. 578, involved saved pay, 
including flying pay of enlisted men subsequent to the date of tem- 
porary appointment as warrant officers, no flight orders as temporary 
warrant officer during the period covered by the claim were issued and, 
basically, the flying pay benefits were circumscribed by the limited 
operation of the orders issued to enlisted men serving as aviation chief 
machinists’ mates. 

By changes in section (f) of the “Pay Bill Instructions” it was pro- 
vided, effective July 1, 1929, that the issuance of flight orders to all 
chief aviation pilots and aviation pilots, first class, would be made by 
the Bureau of Navigation (now Bureau of Naval Personnel) instead 
of such orders being issued by commanding officers. See decision of 
July 13, 1929, to the Secretary of the Navy, A-27833. The evident pur- 
pose of such policy was to confer a relatively permanent status to en- 
listed men of the Navy who attained designation as aviation pilot 
under paragraph 2 of section 3 of the act of June 24, 1926, 44 Stat. 
766, 767, 34 U.S. C. 735, which provides as follows: 

PaR. 2. That hereafter when the term “aviation pilot” is used in this Act or any 
other Act it shall mean any enlisted man in the Navy or Marine Corps who has 
successfully completed the course prescribed for aviation pilots and who has 
been or may hereafter be designated or appointed an aviation pilot by competent 
authority and who has flown alone in a heavier-than-air craft not less than 
seventy-five hours and who has flown in heavier-than-air craft a total of not less 
than two hundred hours. 


The term “pilot” shall be construed to mean a naval aviator or an aviation 
pilot. 


It will be noted that the flying qualifications for enlisted “avia- 
tion pilot” contained in said paragraph 2 are practically identical 
with those contained in paragraph (1) of the same section with ref- 
erence to the qualifications of a “naval aviator” in a heavier-than-air 
craft. While, admittedly, there is a lapse of time between the date 
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of appointment and date of acceptance and date of actual reporting 
for duty under orders requiring regular and frequent aerial flights 
as an officer; and hence there strictly could be no performance of 
aerial flights as a temporary officer entitled to flying pay under sec- 
tion 18 of the Pay Readjustment Act of 1942, supra, it is believed 
that the statutory qualifications required of the enlisted man desig- 
nated as aviation pilot and the declared purpose of the Navy Depart- 
ment immediately to utilize their services as flying officers upon tem- 
porary appointment under the act of July 24, 1941, are legally suf- 
ficient to warrant the view that section 5 of the act of June 30, 1942, 
supra, authorizes in such cases the inclusion of flying pay in the “pay 
and allowances” payable from the date on which their appointments 
are made by the President, other conditions being met as to minimum 
flight requirements. That is to say, while it appears obvious that this 
particular class of enlisted men, holding permanent designations as 
aviation pilots, continue to serve in their enlisted capacity and, as 
a practical matter, do not and cannot function as flying officers under 
a detail requiring regular and frequent aerial flights under their 
warrant or commissioned status, until notice and acceptance of ap- 
pointment as such temporary officers, the declared administrative 
purpose which contemplates the detail to duty involving regular and 
frequent aerial flights contemporaneously with such appointment and 
the provision contained in section 5 of the act of June 30, 1942, supra, 
that the temporary appointment, unless expressly declined, “shall be 
regarded for all purposes as having been accepted on the date made” 
when considered together, may be viewed as including in the term 
“pay and allowances from the date on which such appointments are 
made” the flying pay to which they would have been entitled had such 
detail to duty involving regular and frequent aerial flights as tem- 
porary officers been received on the date of such appointments. 

As to the specific case of Robert H. Chisholm, it appears that by 
orders of the Secretary of the Navy dated June 9, 1944, this officer 
was appointed a lieutenant (jg) in the Navy for temporary service to 
rank from June 8, 1944. By orders of the Chief of Naval Personnel 
dated June 20, 1944, addressed to Lieutenant Chisholm via the Com- 
manding Officer, Bombing Squadron 103, it was provided as follows: 


1. Upon the acceptance of your temporary appointment as a lieutenant (jg) in 
the U. 8. Navy, you will report to the Commanding Officer, Bombing Squadron 
103, for duty invelving flying. 


. > * * * * ” 


3. These orders constitute your assignment to duty in a part of the Aeronautic 
Organization of the Navy and you are hereby detailed to duty involving flying 
effective upon reporting in obedience to these orders. 


By orders from the Chief of Naval Personnel dated July 19, 1944, 
addressed to the officer via the Commanding Officer at Headquarters 
Squadron FIVE-ONE, Fleet Air Wing FIVE, the orders of June 20, 
1944, were modified so that the officer would report to the Command- 
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ing Officer, Headquarters Squadron FIVE-ONE, Fleet Air Wing 
FIVE, for duty involving flying instead of reporting to the Com- 
manding Officer, Bombing Squadron 103. The orders of June 9, 1944, 
were delivered and the officer reported for duty involving flying July 
27, 1944. It appears that Mr. Chisholm was designated “Naval Avi- 
ation Pilot” April 28, 1942, with a permanent flying order involving 
actual flying in and control of aircraft effective May 19, 1942. It thus 
is apparent that the individual orders to Lieutenant Chisholm, follow- 
ing his appointment under the act of July 24, 1941, were intended to 
accomplish substantially the same purpose as orders issued in the 
circular letter referred to, insofar as continuous flying status is con- 
cerned, the delay in receipt by the appointee in either event being 
occasioned by the distant location and the time required in the delivery 
of the orders. 

Accordingly, on the basis of the foregoing, the questions presented 
are answered categorically as follows: 

(a). Yes. 

(b). No answer is required. 

(c) (1). Yes. 

(c) (2). No answered required. 

(c) (3). Since the directions contained in the circular letter con- 
template the detail to regular and frequent aerial flights as an officer 
from the date of appointment, with no break in continuity of flying 
from the permanent aviation pilot’s enlisted status, flight require- 
ments for the month of April, 1944, if met within the period prescribed 
by the applicable Executive order, would support payments of flying 
pay under section 18 of the act of June 16, 1942, and section 5 of the 
act of June 30, 1942, this question is answered in the affirmative. 





(B-51047) 
ENLISTMENT ALLOWANCE 


In the case of enlisted men of the Regular Army having permanent status below 
the third grade who are reenlisted in the Regular Army under authority of 
the act of June 1, 1945, after their honorable discharge while temporarily 
serving in the Army of the United States as noncommissioned officers of.the 
first three grades, the enlistment allowance authorized by section 10 of the 
Pay Readjustment Act of 1942 should be computed on the basis of the rate 
applicable to the first three grades—the grades actually held at the time of 
discharge—rather than the lower rate applicable to their permanent grades. 


Aesiivet Comptroller General Yates to the Secretary of War, September 7, 
1945: 


There has been considered your letter of July 11, 1945, as follows: 


Planning is in progress at the present time to resume recruiting for the Regular 
Army, at the earliest practicable date, under the provisions of the Act of 1 June 
1945 (P. L. 72—79th Congress). 

This statute authorizes the acceptance of “original enlistments or reenlist- 
ments in the Regular Army of male persons who are honorably serving in the 
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Army of the United States, or any component thereof, or who were honorably 
discharged therefrom not more than three months prior to the date of such origi- 
nal enlistment or reenlistment.” Reenlistments under this statute will, if made 
within three months from the date of discharge, entitle a number of the men 
who reenlist, other requirements being met, to the enlistment allowance authorized 
by Section 10 of the Act of 16 June 1942 (56 Stat. 359). 

Under present regulations, noncommissioned officers appointed for or during 
the emergency, under specific authority of the War Department, hold temporary 
appointments in the Army of the United States and if these men are members of 
the Regular Army, they maintain at the same time their permanent grade in the 
regular establishment. In effecting reenlistment in these cases, the question 
arises in connection with the payment of the enlistment allowance as to the grade 
on which the allowance, where payable, should be computed, i. e,, the permanent 
grade in Regular Army or the temporary grade in the Army of the United States. 
Inclosed herewith is an extract of an opinion of The Judge Advocate General, 
SPIGA 1945/6182, dated 21 June 1945, on this subject in accordance with which 
your decision is requested on the following specific question : 

Is the enlistment allowance, payable under Section 10 of the Act of 16 June 
1942, supra, in the case of Regular Army enlisted men reenlisting under the 
provisions of the Act of 1 June 1945, supra, to be computed on the permanent 
grade held in the Regular Army or on the temporary grade held in the Army of 
the United States at the date of discharge, where Regular Army men have been 
appointed to temporary grades in the Army of the United States during the 
present emergency? 


The conclusion of the Judge Advocate General respecting the above 
matter is set forth in his memorandum dated June 26, 1945, to The 
Adjutant General, as follows: 


6. a. With reference to the question presented in paragraph 8 of your memo- 
randum, this office is of the opinion that a corporal in the Regular Army who at 
the time of discharge holds a temporary noncommissioned grade of master ser- 
geant in the Army of the United States is entitled, upon reenlistment in the 
Regular Army under the act of 1 June 1945, supra, to receive enlistment allowance 
at the $50 per year rate if he meets the other conditions specified in the fourth 
paragraph of section 10, Pay Readjustment Act of 1942 (56 Stat. 363), as amended 
(sec. 8, act 7 Sep 1944, Public Law 421, 78th Cong., 37 U. S. C., Sup. IV, 110). 
However, in view of the fact that section 10 does not contain specific provisions 
applicable to a case in which a person occupies two enlisted grades upon discharge, 
it is recommended that, before any payments of enlistment allowance based upon 
the higher grade are made, the question be submitted to the Comptroller General 
for advance decision. 


Public Law 72, approved June 1, 1945, 59 Stat. 230, quoted in part 
in your letter, reads as follows: 


That, notwithstanding the provisions of the last paragraph of section 127a, of. 
the National Defense Act, as amended (54 Stat. 213), the Secretary of War is 
authorized, during the existence of any war in which the United States is pres- 
ently engaged and under such regulations as he may prescribe, to accept original 
enlistments or reenlistments in the Regular Army of male persons who are honor- 
ably serving in the Army of the United States, or any component thereof, or who 
were honorably discharged therefrom not more than three months prior to the 
date of such original enlistment or reenlistment: Provided, That the number of 
original enlistments or reenlistments in force pursuant to this Act shall not exceed 
the total enlisted peacetime strength of the Regular Army now or hereafter 
authorized by law. The term of service of persons enlisted or reenlisted under 
authority of this Act shall be for the duration of any war in which the United 
States is presently engaged and for six months thereafter or for three years, 
whichever is the longer period. 


Paragraph 4 of section 10 of the Pay Readjustment Act of 1942, 
56 Stat. 363, 364, provides, in pertinent part that: 


An enlistment allowance equal to $50, multiplied by the number of years served 
in the enlistment period from which he has last been discharged, shall be paid to 
every honorably discharged enlisted man of the first three grades who reenlists 
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within a period of three months from the date of his discharge, and an enlistment 
allowance of $25, multiplied by the number of years served in the enlistment 
period from which he has last been discharged, shall be paid to every honorably 
discharged enlisted man of the other grades who reenlists within a period of three 
months from the date of his discharge : Provided, That the provisions of this para- 
graph shall not affect the provisions of the Act approved August 18, 1941 (Public 
Law 215, Seventy-seventh Congress) : Provided further, That during the present 
war and for six months thereafter the provisions of section 2 of the Act of August 
18, 1941 (Public Law 215, Seventy-seventh Congress) are hereby suspended. 

While enlisted men of the Regular Army who reenlist in the Regular 
Army under the provisions of Public Law 72, swpra, appear clearly to 
be entitled to the enlistment allowance authorized by the said para- 
graph 4 of the Pay Readjustment Act of 1942, your letter raises the 
question as to the proper rate at which such allowance is payable in 
cases where such enlisted men, otherwise below the third grade, have 
been appointed temporarily during the present emergency as non- 
commissioned oflicers of the first three grades, and are serving under 
such temporary appointments at the time of discharge, inasmuch as 
enlisted men so appointed are regarded administratively as holding 
concurrently, but in abeyance, their permanent lower grades in the 
Regular Army. While the particular regulation respecting temporary 
appointments of noncommissioned officers is not identified, it is as- 
sumed that your letter has reference to paragraph 3a of Army Regula- 
tion 615-5, dated June 30, 1943, which reads as follows: 

3. Temporary appointment.—a. Noncommissioned officers appointed for and 
during an emergency under special authorization of the War Department, based 
upon such increased strength of the Army as may be authorized by law, except 
those exempted by paragraph 8a, will be temporary appgintments. A temporary 
appointment will not confer any rights of permanent tenure after the termination 
of the emergency or beyond such date as may be determined by the War 


Department. 

Paragraph 4 of section 10 of the Pay ReadjustmentAct of 1942, 
supra, authorizing payment of the enlistment allowance, contains no 
requirement that the rate to be paid an enlisted man upon reenlistment 
shall be dependent upon ¢he.character of the appointment under 
which he was serving when discharged, that is, whether such appoint- 
ment was permanent or temporary. On the contrary, it is specifically 
provided therein that an allowance of $50 in the case of enlisted 
men “of the first three grades” and an allowance of $25 in the case 
of enlisted men “of the other grades”—multiplied by the number of 
years served in the enlistment from which discharged—shall be paid 
honorably discharged enlisted men who reenlist within the period 
specified. In speaking of enlisted men “of the first three grades” 
the statute unquestionably refers to the grade at the time of discharge 
and it is the pay grade actually held at the time of discharge and not 
the temporary or permanent nature of the appointment under which 
the enlisted man then was serving which apparently was intended 
to govern the rate of enlistment allowance to be paid upon reenlist- 
ment, It follows that an enlisted man of the Regular Army who 
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is honorably discharged while temporarily serving as a noncommis- 
sioned officer of one of the first three grades is “an honorably dis- 
charged enlisted man of the first three grades” within the meaning of 
the statute. While your letter states that such enlisted men maintain 
their permanent grades in the Regular Army while serving under 
temporary appointments to higher noncommissioned grades, it is 
noted that paragraph 3 of Army Regulation 615-5, supra, contains no 
express provision to that effect and no statutory provisions have been 
cited which require the retention of the permanent grade under such 
circumstances. However that may be, any doubt in the matter prop- 
erly is to be resolved in favor of payment on the basis of the non- 
commissioned grade temporarily held at the time of discharge—the 
grade in which the enlisted man actually served and upon which his 
active-duty pay, allowances, other benefits, and his responsibilities 
were based—rather than a dormant permanent grade which he may 
be considered to have retained while so serving. 

Accordingly, in answer to your specific question, you are advised 
that the enlistment allowance should be computed on the basis of the 
temporary grade held at the date of discharge. 


(B-51908) - 


TRANSPORTATION—DEPENDENTS—TRANSFERRED CIVILIAN 
EMPLOYEES 


a 
The authority provided by section 201 (a) of the Independent Offices Appropria- 
tion Act, 1946, to pay the “expenses of transportation” of the immediate 
families of employees upon permanent change of station does not include 
authority for payment of per diem in lieu of subsistence. 


In accordance with the party ticket provisions of paragraph 30 of the Stand- 


ardized Government Travel Regulations, one transportation request may be 
used to cover the transportation of members of an employee’s immediate 
family traveling together in connection with a permanent change of station, 
when such transportation is to be accomplighed pursuant to section 201 (a) 
of the Independent Offices Appropriation Act, 1946, and Executive regula- 
tions thereunder. 


A transportation request covering the transportation of members of an employee’s 


immediate family in connection with a permanent change of station, as 
authorized by section 201 (a) of the Independent Offices Appropriation 
Act, 1946, and Executive regulations thereunder, need not be signed by the 
employee himself if he does not perform the travel with his family, but 
may be signed by a member of the family. 


In the absence of statutory provision otherwise, the authority of the “head of 


the department or agency concerned” to authorize payment of the trans. 
portation expenses of an employee’s immediate family in connection with a 
permanent change of station, as provided by section 201 (a) of the Inde- 
pendent Offices Appropriation Act, 1946, may not be delegated to a sub- 
ordinate. 


Comptroller General Warren to the Postmaster General, September 7, 1945: 


I have your letter of August 20, 1945, reference 3, as follows: 
Reference is made to the Act of May 3, 1945, and regulations in Executive Order 


9587, dated July 6, 1945, relative to the payment of expenses of transportation of 
the immediate family of employees of the Government when transferred from 
one official station to another for permanent duty. 
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Section 201 (a) of the Independent Offices Appropriation Act, 1946 (Public Law 
49, approved May 38, 1945), provides: 

“Appropriations for the fiscal year 1946 available for expenses of travel of 
civilian officers and employees of the executive departments and independent 
establishments shall be available also for expenses of travel performed by them 
including expenses of transportation of their immediate families in accordance 
with regulations prescribed by the President, on transfer from one official station 
to another for permanent duty when authorized by the head of the department or 
establishment concerned in the order directing such transfer: Provided, That such 
expenses shall not be allowed for any transfer effected for the convenience of any 
officer or employee.” 

Your prompt decision will be appreciated as to whether, pursuant to the pro- 
visions of Section 201(a) of the Independent Offices Appropriation Act, 1946, the 
“expenses of transportation” include a per diem allowance for each member of 
the immediate family of the Government employee while traveling from one 
official station to another, it being understood, of course, that the transfer would 
not be at the request of the employee nor for his personal convenience. 

It is also desired to know whether transportation requests may be used to cover 
the travel fare of the employee’s family being transferred and if so, whether one 
transportation request will suffice for the total number of the family being trans- 
ported by the public conveyance involved. 

There will be instances when the transferred employee and his family will not 
make the trip together and, in such a case, if transportation requests are used, is 
it necessary that they be signed by the employee or may they be signed by a mem- 
ber of his family? 

This Department has a case pending where a post office inspector was ordered 
to change his duty station. It was decided that he was entitled to the expenses 
of transportation of his family, consisting of his wife and two children, to his new 
duty station. Because of the lack of what was considered sufficient information 
covering the manner of accounting for such expenditures he was told to pay the 
expenses of transportation of his family and further consideration would be given 
to reimbursing him for the expenditures. As a resut, his wife incurred an 
expense of $7.27 for train fare for herself and one child from Newark, New 
Jersey, to Washington, D. C. 

It is desired to reimburse the inspector for the $7.27 expended. Since a trans- 
portation request was not used, I would like to have your decision on the question 
of whether he may make an appropriate claim in his next travel expense account, 
supported by a proper letter of authorization from the Chief Post Office Inspector. 
This official is the bureau head to whom authority has been delegated to approve 
transfers of post office inspectors and to certify claims charged to appropriations 
of the Post Office Inspection Service. See in this connection your Decision 
A-17977 dated June 26, 1940. 


So far as concerns the travel of members of the immediate family of 
an employee incident to the employee’s transfer from one official sta- 
tion to another, the authority contained in the statutory provision 
[59 Stat. 131] quoted in the second paragraph of your letter specifically 
is limited to “expenses of transportation of their immediate families 
in accordance with regulations prescribed by the President.” Section 
2, Part II, of Executive Order 9587, dated July 6, 1945 (containing the 
regulations issued by the President under the statute), referred to in 
the first paragraph of your letter, provides: 

The transportation of the immediate family of an officer or employee shall be 
subject to those provisions of the Standardized Government Travel Regulations 
which relate to transportation. The cost to the Government shall not exceed 
the cost of transportation by the most economical route between the last official 
station and the new official station. * * * 

As no authority is contained in the statute or regulation for payment 
of per diem in lieu of subsistence—not regarded as a part of “expenses 
of transportation” within the meaning of the law—to members of 











270 DECISIONS OF THE COMPTROLLER GENERAL 


an employee’s immediate family, the question presented in the third 
paragraph of your letter must be and is answered in the negative. 
See 21 Comp. Gen. 333. 

Paragraph 30 of the Standardized Government Travel Regulations 
provides in part: 

Party tickets.—When a transportation request is issued for a party (more than 
1) it should be drawn in favor of the person in charge of the party and the 
number of additional persons traveling, as “John Doe and 16 others.” If more 
than one person is shown by name on the face of the request, all who are named 
are required to sign the receipt. Should tickets for a less number than that 
indicated on the request be secured proper notation should be made on the back 
of the request. * * * 

As the regulations of the President relating to the transportation 
of the immediate family of the employee provide that the above- 
quoted regulation is applicable to them, both questions presented in 
the fourth paragraph of your letter are answered in the affirmative— 
provided, of course, as to the second question, that the members of 
the family travel together. 

Referring to the fifth paragraph of your letter, you are advised that 
the transportation requests may be signed by the members of the 
family of the employee. 

Referring to the last two paragraphs of your letter, only if the 
Postmaster General, who is “the head of the department or estab- 
lishment concerned” (quoting from the statute), rather than the 
Chief Post Office Inspector, authorized the transportation of the 
family of the post office inspector “in the order directing such trans- 
ter” (also quoting from the statute), may the inspector be reimbursed 
the amount of $7.27 expended by his wife for transportation expenses. 
See 11 Comp. Gen. 459; 13 id. 221; 14 id. 582, 643; 15 id. 37, 171; 
17 id. 606; 20 id. 27. Office letter of June 26, 1940, A-17977, cited 
in the last sentence of your letter, relates to certification by the Chief 
Post Office Inspector of “Statement of Balances Due on Account of 
the Postal Service,” and, accordingly, may not be regarded as any 
basis whatever for the Postmaster General to delegate to his subor- 
dinate, the Chief Post Office Inspector, the authority vested in him 
by the statute here involved to authorize the payment of expenses of 
travel performed by employees upon transfer from one station to 
another, including expenses of transportation of their immediate 
families. Neither has any law been called to attention which author- 
izes the Postmaster General to delegate to a subordinate the duty 
imposed upon him by the statute here involved. Compare B-51674, 
dated September 4, 1945. 
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(B-51708) 


OFFICERS AND EMPLOYEES—REEMPLOYMENT AFTER REMOVAL 
FOR POLITICAL ACTIVITY 


Where an employee has been removed from a position for violation of the politica 
activities prohibition of section 9 of the act of August 2, 1989 (Hatch Act) 
as amended, whether the restriction in subsection (b) thereof against the 
use of funds “appropriated * * * for such position” to pay the compen- 
sation of such person precludes reemployment depends not upon the nature 
of the duties to be performed but upon whether the same appropriation that 
provided funds for the position from which removed is involyed—reem- 
ployment being precluded if said appropriation is involved but not precluded 
if there is involved some other appropriation. 


Comptroller General Warren to the President, United States Civil Service 
Commission, September 14, 1945: 


There has been considered your letter of August 10, 1945, as follows: 


The Commission desires to present for your consideration certain questions 
regarding the application of the reemployment restrictions of Section 9 (b) 
of the so-called Hatch Act (Act of August 2, 1939, as amended, 18 U. S. C. 61h). 

The Commission is charged with the enforcement of the political activity 
restrictions of Section 1 of Civil Service Rule I, which restrictions are identical 
with those set forth in Section 9 (a) of the Hatch Act. The Attorney General 
of the United States, in an opinion of January 8, 1941, held that the provisions 
of Section 9 (b) must be applied in cases where the Commission finds that a 
Federal employee has engaged in acts of political activity in violation of Section 
1 of Civil Service Rule I, which acts are also in violation of Section 9 (a) of 
the Hatch Act. Section 9 (b) reads as follows: 

“Any person violating the provisions of this section shall be immediately re- 
moved from the position or office held by him, and thereafter no part-of the 
funds appropriated by any act of Congress for such position or office shall be 
used to pay the compensation of such person.” 

The Commission in its Federal employee political activity cases arising under 
Section 1 of Civil Service Rule I has been applying the mandatory provision of 
removal as prescribed by the afore-quoted Section 9 (b). It will be noted that 
in addition to the removal penalty the section provides that after removal “no 
part of the funds appropriated by any act of Congress for such position or office 
shall be used to pay the compensation of such person.” 

The Commission now has pending before it the case of Ivan L. Bowman, which 
involves the application and interpretation of the reemployment restrictions of 
Section 9 (b). By an action of December 6, 1944 the Commission found that 
Ivan L. Bowman engaged in prohibited political activities in violation of Section 1 
of Civil Service Rule I while employed in the position of Renegotiator, CAF-13, 
Detroit Ordnance District, War Department, Detroit, Michigan. The provisions 
of Section 9 (b) of the Hatch Act were applied. The War Department then 
reemployed Mr. Bowman in the position of Financial Reviewer, CAF-12, Detroit 
Ordnance District. 

The Department now proposes to promote and reassign Mr. Bowman to the 
position ef Chief of the Price Adjustment Branch, CAF-13, Detroit Ordnance 
District. A review of the job description of this latter position reveals that it is 
primarily a supervisory Renegotiator position in that 50% of the duties are on 
renegotiation work and the remaining 50% are supervisory and administrative 
duties incident to renegotiation. The Commission requests your advice as to 
whether or not the statutory provisions of Section 9 (b) regarding the use of 
appropriated funds applicable to Mr. Bowman by reason of his removal under the 
section would act as a barrier to his reemployment in the position of Chief of the 
Price Adjustment Branch, Detroit Ordnance District. 

Since the original enactment of the Hatch Act, August 2, 1939, the Commission 
has ordered the removal of Federal employees who were found to have engaged 
in prohibited political activity in contravention of Section 1 of Civil Service 
Rule I. All of these removals were effected under the terms of Section 9 (b) 
of the Hatch Act in accordance with the Attorney General’s opinion. In noting 
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its records so as to guard against reemployment in violation of Section 9 (b) the 
Commission is confronted with the problem of how far the provisions of the section 


limiting the use of appropriated funds must be applied. The following set of facts 
may be used to illustrate the problem: 

It is established that an employee, subject to Section 1 of Civil Service Rule I, 
has engaged in prohibited political activities in violation of the section while 
employed in the position of Clerk-Stenographer, CAF-3. The provisions of Section 
9 (b) of the Hatch Act are applied and the employee is removed from the position 
of Clerk-Stenographer, CAF-3. On the basis of these facts the Commission 
requests your advice on the following questions: 

(1) Does Section 9 (b) preclude reemployment only in the Clerk-Stenographer, 
CAF-3, position from which the person was removed so that such person may be 
reemployed and legally compensated in any other CAF-3 Clerk-Stenographer 
position in any other agency, or in the agency from which removed, or even in the 
same office of such agency? 


(2) If the answer to (1) is that the provisions of Section 9 (b) would prohibit 
reemployment in any Clerk-Stenographer, CAF-3 position: 


(a) Can the person be reemployed in any other grade of Clerk-Stenographer 
position such as CAF-2 or CAF-4? 


e aa the person be reemployed as either Clerk, CAF-3 or Stenographer, 

As originally reported out of committee (Senate Report 221, 76th 
Congress, 1st Session) section 9 (b) of S. 1871 provided that “no 
part of the funds appropriated by any Act of Congress shall be used 
to pay the compensation of such person.” Had such language been 
enacted into law it would have left no doubt that the removed employee 
could not have been reemployed in any Government position. How- 
ever, by amendment (see House Report 1028)—which amendment was 
adopted and enacted into law—the restriction against the use of any 
appropriation was limited to the funds appropriated “for such posi- 
tion or office.” Therefore, it is evident that section 9 (b) of the statute 
[53 Stat. 1148] is not intended to preclude the reemployment of any 
involved employee in any branch of the Federal service; but it is to 
be observed that said restriction is not limited to the salary of the 
position from which removed but broadly is against the payment of 
“compensation of such person” irrespective of the position in which 
reemployed if it involves the use of the same appropriation that pro- 
vided funds for the position from which he was removed. 

Accordingly, the answers to your questions are not dependent upon 
the nature of the duties to be performed by the employee, if reem- 
ployed, but rather, upon the appropriation under which his compensa- 
tion is to be paid. In other words, reemployment in any position 
the salary or compensation of which is payable under the same appro- 
priation as the position from which removed is prohibited. If the 
compensation is payable under some other appropriation the Hatch 
Act constitutes no prohibition to reemployment irrespective of the 
duties or classification of such position. 

The questions presented are answered accordingly. 
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(B-52231) 


OFFICERS AND EMPLOYEES—SEPARATION FROM SERVICE— 
EFFECTIVE DATE 


In order that the full annual leave credit for September 1945, and the quarterly 
leave credit of one-half day due as of September 30, pursuant to section 
2.1 (a) of the Annual Leave Regulations, may be given for the purpose of 
computing the lump-sum leave payment under the act of December 21, 1944, 
of employees whose last day of active duty will be Friday, September 28— 
the last day of their 40-hour workweek—administrative action may be taken 
to separate such employees effective September 30, 1945, thereby including 
two nonwork days. 


Comptroller General Warren to the Chairman, War Production Board, Septem- 
ber 17, 1945: 


I have your letter of September 6, 1945, as follows: 


This office has notified a number of employees that their services will terminate 
as of September 28, 1945. Since the administrative work-week has been pre- 
scribed as forty hours, Monday through Friday, effective August 26, 1945, their 
last day of active duty will be Friday, September 28, 1945. Consequently, there 
is doubt as to the date these employees may be separated. 

It was held in 24 Comp. Gen. 511 that the Act of December 21, 1944 (58 Stat. 
845) was predicated upon the definite representation that employees would be 
separated from the service effective upon completion of the last day of active 
duty. A strict interpretation would require termination of the employees as of the 
close of business September 28, 1945, the 29th and 30th being non-work days, 
thereby precluding the accrual of leave through September 30, 1945. 

The above ruling was rendered prior to passage of the Federal Employees 
Pay Act of 1945, at a time when employees received compensation for every 
day of the year, and indicated that the intent was to prevent the granting of 
annual or vacation leave immediately prior to separation from the service. 

There appears no intention to prohibit employees from remaining in a pay status 
after the last day of active duty, when such employees will not be in a leave 
status between the last day of active duty and the date of separation. 

This latter viewpoint is supported by your decision B-51571, dated August 22, 
1945, wherein it was stated that although the rules for earning and crediting 
of leave have not been modified, they must reflect the purpose and intent of the 
leave laws and regulations. These would appear to require the crediting of leave 
for a full month’s work to permanent employees who are on the roll, and work 
(or are otherwise in a pay status) for all of their basic work-weeks during 
said month. Otherwise, the full month’s leave credit would be earned, in the 
subject case, only by those required to work overtime on September 29-30, 1945. 

Your decision is requested as to whether there would be any legal objection 
to administrative action showing September 30, 1945 as the separation date of 
the employees involved, whose last day of work is September 28. 


In decision of August 22, 1945, B-51571, 25 Comp. Gen. 212, to the 
Secretary of the Treasury, to which you refer, it was stated (quoting 
answer to question 7, and question and answer 8) : 


Of course, the leave laws were enacted, and the leave regulations promulgated, 
in the light of the salary laws in effect prior to July 1, 1945. However, the new 
pay statute does not amend any provisions of the leave laws or regulations. 
Consequently, unless and until the leave laws or regulations shall have been 
modified to correspond to the formulas for computing basic and overtime com- 
pensation prescribed by the new pay statute, it is necessary to state rules for 
the earning and crediting of leave which still must reflect the purpose and intent 
of the leave laws and regulations. * * * 
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“8. Permanent employees are credited with annual leave under the following 
formula: 


Periods of service: Credit (hours) 
asc ica alee nla naan imag pnanaeiaheiias cael. ae 
7 through 14 days_-_ ree cae Dedcshians a eee 4 
I cea ceenees pcre i Sree 8 
22 through 29 days__-_------ Pde seeii ent ta i aA cise Prenat oeelanbimenbhee’ a 
Nee er ita hewlett doen naheee wietivicaeechiphiees | aa 


“Does establishment of the basic 40 hour workweek affect this formula, and, if 
so, in what manner?” 

Permanent employees earn leave upon the basis of the calendar month. What 
was stated in answering question 7, supra, is for consideration in answering this 
question, also. In other words, permanent employees must be on the roll for 
the number of days stated in the schedule quoted in your letter, and work (or 
otherwise be in a pay status) all of their basic workweeks during such period 
to earn the number of hours leave credit listed, subject to reduction in leave 
credit required by the provisions of section 4.3 of the leave regulations for periods 
in a nonpay status. * * * 


In line with that decision, this office is not required to object to 
administrative action separating the employees to whom you refer in 
the first paragraph of your letter effective September 30, 1945, thereby 
including two nonwork days, in order that said employees may be 
given the full leave credit for the month of September, as well as the 
quarterly leave credit of one-half day due as of September 30, 1945, 
pursuant to section 2.1 (a) of the current leave regulations. 


(B-51927) 


PAY—RETIRED—NAVAL OFFICERS TEMPORARILY SERVING IN 
HIGHER GRADES WHEN RETIRED 


In the case of Navy officers who served in the military or naval forces prior to 
November 12, 1918, and who are temporarily serving in higher grades pur- 
suant to the act of July 24, 1941, as amended, when voluntarily retired under 
section 1443, Revised Statutes, the act of May 13, 1908, or section 12 (e) of 
the act of June 23, 1938, retired pay at the rate of 75 percent of their “active 
duty pay at the time of * * * retirement,” under section 15, paragraph 
four, of the Pay Readjustment Act of 1942, should be computed on the pay of 
their permanent grades and not that of their temporary grades. 


Assistant Comptroller General Yates to the Secretary of the Navy, September 
18, 1945: 


There has been considered your letter of August 24, 1945, as follows: 


Section 15 of the Pay Readjustment Act of 1942 (37 U. S. C. Supp. 115) provides 
in part that— 

“The retired pay of any officer of the Army, Navy, Marine Corps, Coast Guard, 
Coast and Geodetic Survey, or Public Health Service who served in any capacity 
as a member of the military or naval forces of the United States prior to No- 
vember 12, 1918, hereafter retired under any provision of law, shall, unless such 
officer is entitled to retired pay of a higher grade, be 75 per centum of his active 
duty pay at the time of his retirement.” 

The Navy Department anticipates receiving requests in the immediate future 
for voluntary retirements under § 1443, Revised Statutes (34 U. 8. C. 881), the Act 
of May 13, 1908 (34 U. S. C. 383), and § 12 of the Act of June 23, 1988 (34 U. S. C., 
Supp., 404 (e)), from officers who served in the Navy prior to November 12, 1918, 
who are now holding temporary appointments under the authority of the Act of 
July 24, 1941, as amended (34 U. S. C., Supp., 350-350j), in higher grades or 
ranks than those held by them under their permanent appointments. In most 
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instances these higher temporary grades and ranks involve higher rates of pay 
than that which the officers were receiving in their permanent grades or ranks. 

A decision is respectfully requested as to whether officers who, when retired, 
are serving under temporary appointments pursuant to the provisions of the 
above-mentioned Act of July 24, 1941, as amended, and who served in any capacity 
as members of the military or naval forces of the United States prior to Novem- 
ber 12, 1918, will be entitled to receive retired pay at the rate of 75 per centum of 
the active duty pay they receive at the time of retirement under their temporary 
appointments in grades or ranks higher than those held by them under their 
permanent appointments. 

In connection with the above question, § 1 of the “Pay Readjustment Act of 
1942,” as amended (37 U. S. C. Supp. 101), provides that— 

“Officers of the Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic 
Survey, or Public Health Service temporarily appointed to higher grades or ranks 
shall, for the purposes of this chapter, be considered officers of such grades or 
ranks while holding such temporary appointments.” 

The Act of July 24, 1941, supra, was, of course, in effect at the time the Pay 
Readjustment Act of 1942 was enacted. 


Section 1448, Revised Statutes (34 U.S. C. 381), provides that— 


When any officer of the Navy has been forty years in the service of the United 

States he may be retired from active service by the President upon his own 
application. 
The retired pay authorized for naval officers retired under the pro- 
visions of that section is “75 per centum of the pay provided by law 
for the grade or rank which they held * * * at the time of their 
retirement.” See 34 U.S. C. 991. 

The act of May 138, 1908, 35 Stat. 128 (34 U. S. C. 383), provides: 


When an officer of the Navy has been thirty years in the service, he may, upon 
his own application, in the discretion of the President, be retired from active 
service and placed upon the retired list with three-fourths of the highest pay of 
his grade. 


Section 12 of the act of June 23, 1938, 52 Stat. 950 (34 U. S. C. 404 (e) 
and (b)), provides in pertinent part as follows: 


(e) When officers of the line of the Navy, other than commissioned warrant 
officers, have completed twenty years’ commissioned service, they may at any time 
thereafter, upon their own application in the discretion of the President, be re- 
tired from active service and placed upon the retired list with retired pay com- 
puted as provided in subsection (b) of this section * * *, 


The subsection (b) referred to (34 U. S. C. 404 (b)) provides: 


(b) * * * 2% per centum of their active- -duty pay at the time of retire- 
ment multiplied by the number of years of service for which entitled to credit 
in the computation of their pay on the active list, not to exceed a total of 75 per 
centum of said active-duty pay : Provided, That a fractional year of six months or 
more shall be considered a full year in computing the number of years service by 
which the rate of 244 per centum is multiplied. 


Before discussing the effect of the fourth paragraph of section 15 of 
the Pay Readjustment Act of 1942, 56 Stat. 367, quoted in your letter, 
upon the retirement laws above quoted, it is necessary to consider the 
provisions of the act of July 24, 1941, 55 Stat. 603, 604, 605, as 
amended, under which temporary promotions in the Navy are author- 
ized. The said act is in pertinent part as follows: 


Sec. 2. (a) As used in this Act, the words “temporarily appointed” shall be 
interpreted to mean also “temporarily promoted” or “temporarily advanced in 
rank,” as the case may be. 


* * + om 2 * 2 
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Sec. 3. Officers on the active list of the Regular Navy or Marine Corps in com- 
missioned ranks * * * may be temporarily appointed to higher ranks or 
grades in the Regular Navy or Marine Corps * * 

* a * * om +. * 

Seo. 7. (a) The permanent, probationary, or acting appointments of those per- 
sons temporarily appointed in accordance with the provisions of this Act shall 
not be vacated by reason of such temporary appointments, such persons shall not 
be prejudiced thereby in regard to promotion, advancement, or appointment in 
accordance with laws relating to Regular Navy or Marine Corps, and their rights, 
benefits, privileges, and gratuities shall not be lost or abridged in any respect 
whatever by their acceptance of commissions or warrants hereunder * * *. 

= . a * + 7 * 

Seo. 8. (a) An officer or enlisted man of the active list of the Regular Navy or 
Marine Corps, or an enlisted man of the Fleet Reserve or Fleet Marine Corps 
Reserve, who incurs physical disability while serving under a temporary appoint- 
ment in a higher rank, shall be retired in such higher rank with retired pay at 
the rate of 75 per centum of the active-duty pay to which he was entitled while 
serving in that rank. 

* 7 * * * - ~ 

(e) The benefits of this section shall apply only to an individual who incurs 
physical disability in line of duty in time of war or national emergency. * * * 
In all other cases officers shall be retired in accordance with existing law provid- 
ing for the retirement of officers. 

= . 7 * * + = 

Sec. 10. Personnel appointed or advanced under the authority of this Act may 
be continued in their temporary status during such period as the President may 
determine, but not longer than six months after the termination of war or 
national emergency. Upon the termination of their temporary status such per- 
sonnel shall, unless otherwise provided herein, revert to their permanent grades, 
ranks, or ratings, but upon being subsequently retired or in the case of retired 
officers returned to an inactive status, they shall, on condition that their per- 
formance of duty under such temporary appointments has been satisfactory, be 
placed on the retired list, or advanced thereon as the case may be, with the 
highest rank held by them while on active duty: Provided, That except where 
specific provision is made otherwise, their retired pay shall be based on the pay 
of the rank or rating held at the time of retirement * * *. 


In decision of August 23, 1943, 23 Comp. Gen. 126, it was held that 
an officer of the Regular Savy appointed toa higher temporary rank 
under authority of the said act of July 24, 1941, and who was retired 
under the provisions of section 1453, Revised Statutes, for physical 
disability incident to the service incurred prior to the temporary ap- 
pointment, was not entitled to retired pay based on the pay of such 
temporary rank but to the retired pay prescribed for his permanent 
rank and grade. In that decision it was pointed out that section 8 (a) 
of the said act, supra, specifically restricts retirement in the higher 
temporary rank, with retired pay based thereon, in the case of officers 
on the active list serving under a temporary appointment, to those 
who incur physical disability while serving in such higher rank, and 
that such provision necessarily contemplates that other officers who 
may be retired while serving in a higher temporary rank will be retired 
in their permanent rank with retired pay based thereon. It will be 
noted that section 8 (e) of the said act specifically provides that the 
benefits of that section—retirement pay based on the higher temporary 
rank—shall apply only to an individual who incurs physical disability 
in line of duty, which would exclude officers voluntarily retired under 
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section 1443, Revised Statutes, the act of May 13, 1908, and section 
12 (e) of the act of June 23, 1938. Section 10 of the act of July 24, 
1941, as amended, provides that upon the termination of their tem- 
porary status such personnel shall, unless otherwise provided therein, 
revert to their permanent grades, ranks or ratings, but that upon 
subsequently being retired, if their performance of active duty under 
such temporary appointment has been satisfactory, they shall be placed 
on the retired list with the highest rank held by them while on active 
duty. In order, however, that there might be no doubt as to the basis 
upon which the retired pay of officers so placed on the retired list 
with the highest rank temporarily held is to be computed, the said 
section expressly provides that, except where specific provision is made 
otherwise, the retired pay of such personnel shall be based on the pay 
of the rank or rating held at the time of retirement, that is, on the 
pay of their permanent grade or rank. With respect to retired pay, 
the intent and purpose of the said sections 8 (e) and 10 are like those 
of section 9 of the temporary promotion law of May 22, 1917, 40 Stat. 
86—similar to the present temporary promotion law—which specifically 
provided that an officer of the permanent Navy temporarily advanced 
in grade or rank under that section who should be retired from active 
service while holding such temporary rank—except for physical dis- 
ability incurred in line of duty—should be placed on the retired list 
with the grade or rank and, hence, with the retired pay, to which his 
position in the permanent Navy at the date of his retirement would 
entitle him. 

While it does not appear ever to have been suggested that officers 
retired for other than physical disability while holding temporary 
rank under the said 1917 act were entitled to retired pay based on 
the active duty pay of their temporary grades or ranks, apparently 
the view has been advanced that by virtue of the fourth paragraph 
of section 15 of the Pay Readjustment Act of 1942, set forth in your 
letter, an officer retired on or after June 1, 1942, who had served 
in any capacity in the military or naval forces prior to November 12, 
1918, and who is serving under a temporary appointment at the time 
of his retirement, is entitled to have his retired pay based on the active 
duty pay of his higher temporary rank. However, since the act of 
July 24, 1941, dealing specifically with the subject matter of retired 
pay on account of service in higher temporary ranks thereunder, 
clearly restricts payment of retired pay based on the higher tempo- 
rary grades to cases of officers who incur physical disability while 
serving under such temporary appointments, it would require a clear 
showing of legislative purpose to warrant a conclusion that the general 
language employed in the said section 15 was intended to grant 
to the class of officers mentioned therein the right to have their re- 
tired pay based on the active duty pay of their higher temporary 
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grades or ranks. In that connection, the legislative history of the said 
section clearly shows that the primary purpose thereof was to extend 
to officers of the Navy certain benefits which theretofore had been 
granted officers of the Regular Army under section 3 of the act of 
June 13, 1940, 54 Stat. 380. Under the said act of June 13, 1940, and 
prior to the enactment of the said section 15, any officer on the active 
list of the Regular Army who had completed not less than 15 nor 
more than 29 years’ service could be retired, upon his own application, 
in the discretion of the Secretary of War, with retired pay equal to 
21% per centum of “his active-duty annual pay at the time of his 
retirement,” multiplied by the number of years’ service not in excess 
of 29, but such an officer who had served in any capacity as a member 
of the military or naval service prior to November 12, 1918, was per- 
mitted to be retired upon his own application with “75 per centum 
of his active-duty annual pay at the time of his retirement,” except 
that officers with less than 20 years’ service could be so retired only 
when the application for retirement had been approved by the Secre- 
tary of War. See, also, section 2 of the act of July 29, 1941, 55 Stat. 
606. However, while under section 12 (e) of the act of June 23, 1938, 
supra, officers of the line of the Navy who had completed 20 years’ 
service could be retired upon their own application in the discretion 
of the President, their retired pay was limited to 214 per centum of 
their active-duty pay at the time of retirement multiplied by the num- 
ber of years’ service, even though they had served prior to November 
12, 1918. Thus, the retired pay of an officer of the Regular Army 
under the 1940 act who had served prior to November 12, 1918, was 
greater than that authorized under the 1938 act for officers of the 
line of the Navy with comparable service, and it was this disparity in 
the retired pay of such officers of the Army and Navy which prompted 
Mr. Maas, ranking Minority Member of the House Committee on 
Naval Affairs, to offer as an amendment to S. 2025, 77th Congress, the 
provision which now appears as the said fourth paragraph of section 
15 of the Pay Readjustment Act of 1942. There is nothing in the leg- 
islative history of such provision which even suggests that it may have 
been designed to extend to officers of the class mentioned therein the 
same rights which are expressly authorized under the act of July 24, 
1941, for officers who incur physical disability while serving under a 
temporary appointment. The said amendment was proposed by Mr. 
Maas May 12, 1942, while the bill, S-2025, which became the Pay 
Readjustment Act of 1942, was under consideration by the House 
of Representatives sitting as the Committee of the Whole House. 88 
Cong. Rec. 4126. At that time the following statements were made 
respecting the amendment, its scope and purpose: 


Mr, Maas, Mr. Chairman, I offer an amendment, which I send to the Clerk’s 
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The Clerk read as follows: 

“Amendment offered by Mr. Maas: On page 55, after line 22, add a new para- 
graph as follows: 

“The retired pay of any officer of the Navy, Marine Corps, or Coast Guard who 
served in any capacity as a member of the military or naval forces of the United 
States prior to November 12, 1918, hereafter retired under any provision of law 
shall, unless such officer is entitled to retired pay of a higher grade, be 75 percent 
of his active-duty pay at the time of his retirement.” 

Mr. Maas. Mr. Chairman, I had intended to offer an amendment had that 
provision of the bill stayed in which would have extended the same benefits to 
naval officers. Since that has been stricken out, of course it would not be in order. 

I am now offering an amendment which will not affect the retired pay of any- 
body now on the retired list, but will simply bring the Navy into conformity with 
the existing law covering the Army. 

It has been repeatedly stated that the Army and Navy should be treated alike. 
The pay bill is supposed to be one pay bill for all alike. All services come under 
one system of pay, but unfortunately a specific provision was passed for World 
War officers in the Army and did not include the Navy or Marine Corps. 

Mr. HARNESS. Will the gentleman yield? 

Mr. MAas. I yield to the gentleman from Indiana. 

Mr. Harness. Did I understand the gentleman to say that this will not affect 
any retired naval officers? 

Mr. MAas. On the retired list at present. 

Mr. HARness, All the retired naval officers on the retired list now. draw 75 
percent. 

Mr. Mass. Oh, no; the gentleman is mistaken. We have a great many World 
War officers and other officers who are drawing only 244 percent multiplied by 
the number of years served. 

Mr. Harness. The gentleman’s amendment would increase them to 75 percent? 

Mr. Maas. The amendment would not affect them at all. All my amendment 
does is to enact for the Navy the existing law for the Army, which is that any 
World War officer in the Navy who may hereafter be retired shall be retired on 
75 percent of his pay, which is existing law for the Army. 

Mr. Vinson of Georgia. Will the gentleman yield? 

Mr. MAAs. I yield to the gentleman from Georgia. 

Mr. Vinson of Georgia. The effect of the gentleman’s amendment would be to 
carry out for the Navy what was provided in the act of June 13, 1940, for the 
Army? 

Mr. MAAs. Yes; and it should have been done for the Navy at that time, but 
unfortunately it was not. L think it is the sense of the House and the Congress 
that the same laws on pay shall apply to both the Army and the Navy, as well as 
to the Coast Guard and Marine Corps. All I am asking is that existing law for 
the Army be extended to the Navy and the Marine Corps. 

Mr. Harness. The effect of the gentleman’s amendment would be to inérease 
the pay of the retired naval officers who are now drawing less than 75 percent 
of their pay? 

Mr. MAAs. No; it will not affect any retired officer now on the retired list. The 
amendment says, “hereafter.” 

Mr. May. Will the gentleman yield? 

Mr. Maas, I yield to the gentleman from Kentucky. 

Mr. May. It will affect those who are hereafter retired and put them on an 
increased basis over what they are now getting? 

Mr. Maas. It will put them on exactly the same basis as the Army, and the 
gentleman sponsored that bill. It will accord to naval officers who have served 
in the World War and who are retired hereafter the same benefits they would get 
if they were Army officers and were retired hereafter. 

Mr. May. Does the gentleman know how much the increase will be? Let us 
take a particular rank, for instance, a commander in the Navy. How much 
increase would there be for him if he is retired on the basis of 75 percent? 

Mr. Maas. A commander who is forced to retire on account of failure to be 
selected would have had at least 27 years’ service. He would get 27 times 244 
percent. If he is retired under this provision, he will get 30 times 2% percent, 
It is not a large increase, a few dollars a month, but it will put him on parity 
with a lieutenant colonel in the Army who is retired under similar circumstances. 


The CHarRMAN. The question is on the amendment offered by the gentleman 
from Minnesota. 
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The question was taken; and on a division (demanded by Mr. Maas) there 
were—ayes 88, noes 55. 
So the amendment was agreed to. 


From such statements it seems evident that the sole purpose of the 
provision was to change the method of computation of retired pay for 
the officers involved from that of 214 per centum of their active duty 
pay multiplied by the number of years of service to that of 75 per 
centum of their active duty pay, without regard to the number of years’ 
service. While there was used the descriptive language “75 per 
centum of his active-duty pay at the time of his retirement,” that 
merely repeated, in effect, the language of the said Army act of June 
13, 1940, to put such officers on a parity with Army officers in that 
respect, as stated by Mr. Maas. Presumably, therefore, such language 
was used in the same general sense and for the same general purpose 
as it had been used in the Army act, and there is no suggestion of any 
intent thereby to expand or modify the provisions and restrictions con- 
tained in the Navy temporary promotion act of July 24, 1941, so as to 
grant Navy officers having service prior to November 12, 1918, the 
further substantial benefit of having their retired pay computed on the 
pay of their temporary rank under the latter act, contrary to the 
specific conditions and restrictions of such act. It is to be assumed, 
under settled principles of statutory interpretation, that any legislative 
intent to modify such specific provisions of the act of July 24, 1941, in 
so important a particular, would be shown by legislation equally 
specific and would not be left to questionable implications arising from 
general language directed primarily to a different purpose. See 19 
Comp. Gen. 492, and cases cited. In that connection, it is noted that 
by section 6 of the act of June 30, 1942, 56 Stat. 465—enacted subse- 
quent to the Pay Readjustment Act of 1942—the Congress specifically 
provided that any officer of the Regular Navy below the grade of vice 
admiral who is transferred to the retired list upon attaining the age of 
64 years, while serving under a temporary appointment pursuant to 
the act of July 24, 1941, shall be retired in such temporary grade or 
rank with retired pay of 75 per centum of his active-duty pay at the 
time of retirement. Also, see S. 993, now pending before the Senate 
Committee on Naval Affairs, and H. R. 54, now before the Committee 
on Naval Affairs, House of Representatives, which specifically would 
amend section 10 of the act of July 24, 1941, as amended, so as to 
authorize, in effect, the computation of retired pay for all officers 
temporarily promoted under that act on the basis of the pay of the 
highest rank held while on active duty. It is noted that on March 17, 
1945, the Navy Department made an adverse report to the Chairman 
of the House Committee on Naval Affairs on the said bill H. R. 54. 

The matter has been given careful consideration, but, for the reasons 
given, I think this office is not warranted in concluding that the Con- 
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gress intended by the said general language in section 15 of the Pay 
Readjustment Act to authorize the computation of retired pay for the 
officers there involved on the basis of higher grades temporarily held 
under the act of July 24, 1941, at the time of retirement. Therefore, 
I am constrained to answer the question submitted in the negative. 


(B-50575) 


RETIRED PAY—TEMPORARILY PROMOTED NAVY OFFICERS RETIRED 
FOR DISABILITY 


Under section 8 (a) of the act of July 24, 1941, providing that a naval officer 
retired for physical disability incurred while serving under a temporary 
appointment in a higher rank shall receive retired pay based on the active- 
duty pay to which entitled “while serving in that rank,” the retired pay 
should be computed on the active-duty pay to which the officer was entitled 
at the time of retirement, or, where the temporary appointment was termi- 
nated prior to the date of retirement, on the active-duty pay at the time of 
such termination. 


Assistant Comptroller General Yates to the Secretary of the Navy, September 
20, 1945: . 

There has been considered your letter of June 14, 1945, requesting 
a decision as to the retired pay legally authorized to be paid Rear 
Admiral Charles S. Stephenson, Medical Corps, USN, Retired, under 
the circumstances hereinafter stated. 

As shown by the enclosures accompanying your letter, Rear Admiral 
Stephenson was temporarily promoted from his permanent grade with 
the rank of captain, Medical Corps, USN, to be a medical director with 
the rank of rear admiral, effective November 14, 1942, under the pro- 
visions of the act of July 24, 1941, 55 Stat. 604, for temporary duty 
as Director of the United States of America Typhus Commission, such 
temporary appointment to terminate upon his detachment from duty 
as said Director. Under date of October 27, 1943, the Secretary of 
the Navy notified Rear Admiral Stephenson that on August 6, 1943, 
he became eligible to receive the pay and allowances of a rear admiral 
of the upper half pursuant to the provisions of section 2 of the act 
of June 30, 1942, 56 Stat. 464. On November 23, 1943, the oflicer’s 
temporary appointment with the rank of rear admiral was terminated 
by reason of the fact that a Board of Medical Survey had reported 
him unfit for active duty and, on November 1, 1944, he was placed on 
the retired list in the rank of rear admiral, the Naval Retiring Board 
having found that he was incapacitated for active service by reason 
of “Thrombosis coronary artery”; that such incapacity is permanent 
and is a result of an incident of the service; and that it was incurred 
“subsequent to November 17, 1942, the effective date of commencement 
of service in the rank of Rear Admiral, Medical Corps, U. S. Navy, 
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for temporary service, and prior to November 23, 1943, the date on 
which this temporary appointment was terminated.” 

It is further stated in the enclosure dated May 28, 1945, from the 
Bureau of Supplies and Accounts, Field Branch, Cleveland, Ohio, 
with respect to the hospitalization of Rear Admiral Stephenson while 
serving under his temporary appointment as Director of the United 
States of America Typhus Commission, as well as thereafter, as 
follows: 

On 24 January 1943, Rear Admiral Stephenson was admitted to the Hadassah 
Medical Organization at Jerusalem, where he remained until 16 March 1943, when 
he was transferred to the 38th General Hospital. He was evacuated by ship to 
Australia, was there admitted to the 118th General Hospital, and transferred 
from that place to Walter Reed Hospital. Rear Admiral Stephenson, on 4 Janu- 
ary 1944, was admitted to the Naval Hospital, Bethesda, Md., from Walter Reed 


General Hospital, and was discharged from the Naval Hospital, Bethesda, Md. 
on 18 July 1944. 


Section 8 (a) of the said act of July 24, 1941, 55 Stat. 604, provides: 


An officer or enlisted man of the active list of the Regular Navy or Marine 
Corps, or an enlisted man of the Fleet Reserve or Fleet Marine Corps Reserve, 
who incurs physical disability while serving under a temporary appointment 
in a higher rank, shall be retired in such higher rank with retired pay at the 
rate of 75 percentum of the active-duty pay to which he was entitled while serving 
in that rank. 

In view of the finding by the Naval Retiring Board that the physical 
disability which resulted in Rear Admiral Stephenson’s retirement 
was incurred while he was serving under his temporary appointment 
to the rank of rear admiral, it is clear that under the provisions of 
section 8 (a), supra, he was entitled to be retired in the rank of rear 
admiral and to receive “retired pay at the rate of 75 per centum of 
the active-duty pay to which he was entitled while serving in that 
rank.” Cf. 23 Comp. Gen. 126. However, it appears that, since two 
separate rates of pay are provided by law for rear admirals; and as 
Rear Admiral Stephenson apparently was hospitalized continuously 
from January 24, 1943—prior to the date he became entitled to the 
pay of a rear admiral of the upper half—until after the termination 
of his temporary appointment as rear admiral, doubt has arisen as to 
which rate should be used in computing his retired pay. 

Under the provisions of section 7 of the Navy Personnel Act of 
March 3, 1899, 30 Stat. 1005, rear admirals on the active list of the line 
of the Navy were divided into two pay grades, those officers embraced 
in the nine lower numbers being given the pay and allowances author- 
ized for a brigadier general in the Army and those officers of the upper 
nine numbers being authorized to receive, under the assimilating pro- 
visions of section 13 of that act, 30 Stat. 1007, and section 1466, 
Revised Statutes, the pay and allowances of a major general of the 
Army. A similar division of rear admirals for pay purposes has 
remained in effect up to the present time and, currently, the differing 
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rates of pay for rear admirals of the upper half and rear admirals of 
the lower half are fixed by section 7 of the Pay Readjustment Act of 
1942, 56 Stat. 362. 

Section 2 of the act of June 30, 1942, 56 Stat. 464, under the provi- 
sions of which Rear Admiral Stephenson became entitled to the pay 
of the upper half, provides: 

The number of rear admirals on the active list of the line entitled to the pay 
and allowances provided by law for rear admirals of the upper half, exclusive of 
those carried as additional numbers in such grade, shall be one-half of the 
number of permanent and temporary officers of the line in that grade: Provided, 
That each officer of the staff Corps now or hereafter serving in the rank of rear 
admiral shall be entitled to receive the pay and allowances provided by law for 
rear admirals of the upper half when a line officer who was his junior in the 
rank from which the staff officer concerned was advanced becomes entitled .to 
such pay and allowances pursuant to the foregoing but not earlier than the date 
upon which the staff officer is appointed to the rank of rear admiral: Provided 
further, That nothing contained herein shall operate to suspend the provisions 
of section 18 of the Act of June 10, 1926 (44 Stat. 724), with respect to staff officers 
who on the date of this Act have been recommended for advancement to the rank 
of rear admiral by the approved report of a selection board: Provided further, 
That an officer carried as an additional number in the grade or rank of rear 
admiral shall become entitled to the pay and allowances provided for rear 
admirals of the upper half from the same date as the officer next junior to him: 
Provided further, That the foregoing shall be exclusive of officers entitled to 
such pay and allowances solely by reason of their serving in the rank of admiral 
or vice admiral, or as chief of bureau, Judge Advocate General of the Navy, or 
director of budget and reports: And provided further, That no officer who has 
or may become entitled to the pay and allowances of a rear admiral of the upper 
half shall suffer a reduction of his pay and allowances solely by reason of the 
fact that the number of rear admirals may for any reason be reduced. 

It long has been recognized that while there are two divisions in the 
grade of rear admiral for pay purposes, ail officers in that grade, for 
all other purposes, are entitled to the same rank and privileges. Laws 
Relating to the Navy, Annotated, p. 665. In that respect, the division 
of rear admirals into those of the upper half and those of the lower 
half corresponds to the division of officers of lower grades into certain 
pay periods, with the exception that advancement from one pay period 
to the next higher pay period is based upon length of service, whereas 
advancement from the pay of the lower half to the pay of the upper 
half depends upon the officer’s relative numerical standing on the list 
of rear admirals—or, in the case of staff officers, upon the relative 
standing of his running mate—by reason of the removal of names to 
and from the list through appointment, retirement, death, ete. That 
is, the rank of rear admiral includes all officers serving with that 
rank, whether entitled to the pay of the lower half or the upper half, 
in the same manner as the rank of commander includes all officers 
serving with that rank, whether entitled to the pay of the fifth pay 
period or the sixth pay period. The temporary appointment given 
Rear Admiral Stephenson was to the staff grade of medical director, 
with the “rank” of rear admiral—and it was by virtue of the numerical 


position of his running mate of the line on the list of rear admirals 
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that he became entitled while so serving to the pay and allowances of 
a rear admiral of the upper half with no change in his grade or rank. 
Similarly, a lieutenant commander temporarily promoted to the next 
higher grade becomes a commander, but the particular pay period to 
which he belongs while serving in such higher rank is determined by 
his length of service. 

There is no indication in the legislative history of the said section 
8 (a) of an intent on the part of the Congress that the retired pay 
authorized thereby should be computed on the active-duty pay to which 
an officer temporarily appointed to a higher rank was entitled on the 
particular day the disability actually was incurred, even assuming that 
such date could be determined accurately in all cases, or in most cases. 
On the contrary, section 8 (a) specifically authorizes retired pay at 
the rate of 75 per centum of the active-duty pay to which the officer 
was entitled “while serving” in the rank to which he was temporarily 
appointed. While the statute does not specify the particular active- 
duty pay to be used as the basis for the computation of an officer’s 
retired pay, other than that it shall be the active-duty pay “to which 
he was entitled while serving” in the higher temporary rank, it seems 
more reasonable to conclude that the pay referred to is the active-duty 
pay to which the officer was entitled at the time of retirement, if retired 
while serving in the higher temporary grade, or, if, as in the instant 
case, the temporary appointment is terminated prior to the date of 
retirement, the active-duty pay to which the officer was entitled at the 
time of termination of such appointment—thus permitting, in the com- 
putation of retired pay, the inclusion of any regular statutory increases 
in active-duty pay for length of service, etc., which may have accrued 
to the officer while actually so serving in the higher temporary grade 
prior to retirement. Compare 23 Comp. Gen. 59. That conclusion is 
in consonance with the general legislative policy of fixing retired pay 
on the basis of the active-duty pay at the time of retirement; whereas 
the opposite conclusion would attribute to the Congress an intent not 
only to deprive the disabled officers of the benefit of a part of their 
active service in the temporary rank prior to retirement but to subject 
the retired pay of such officers in many cases to the uncertainties and 
speculation involved in attempting to determine exactly—perhaps to 
the very day—when a disabling disease or illness actually was incurred, 
within the meaning of the provision, during the period the officer was 
serving in the higher temporary rank. I find no reason to believe the 
statute was so intended. 

Accordingly, since Rear Admiral Stephenson was entitled to the 
active-duty pay of a rear admiral of the upper half when his temporary 
appointment was terminated, his retired pay should be computed on 
the basis of such active-duty pay. 
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(B-51015) 


TRAVEL ALLOWANCE—NAVAL RESERVISTS DISCHARGED TO 
REENLIST IN REGULAR NAVY 


Enlisted men of the Naval Reserve, upon discharge prior to the end of the period 
they are obligated to serve as members of such reserve, to enable them 
to reenlist immediately in the Regular Navy, are not entitled to the travel 
allowance provided by section 126 of the National Defense Act, as amended ; 
but, upon ultimate discharge, they will be entitled under existing law to 
travel allowance from the place of such discharge to the place to which they 
would have been entitled to the allowance incident to their discharge from 
the Naval Reserve. 


Assistant Comptroller General Yates to the Secretary of the Navy, September 
21, 1945: 


There has been considered your letter of July 10, 1945, as follows: 


There is forwarded herewith a letter from the Bureau of Supplies and Accounts, 
Navy Department, dated July 2, 1945, relative to the right of members of the 
U. 8. Naval Reserve to payment of travel allowance upon discharge for the con- 
venience of the Government to enlist in the Regular Navy. 

Your decision is requested on the specific question set forth in paragraph 6 of 
the enclosure, namely, whether travel allowance is payable, under the third 
proviso of the Act of December 14, 1942 (56 Stat. 1049; 34 U. S. C. 895, Supp. 
IV), in the case of enlisted men of the Naval Reserve discharged for the con- 
venience of the Government in accordance with administrative regulations simi- 
lar to those issued in AlNav 40 of February 28, 1945, copy enclosed. 


Section 126 of the National Defense Act of June 3, 1916, 39 Stat. 217, 
as amended by section 3 of the act of February 28,.1919, 40 Stat. 
1203, and by the act of September 22, 1922, 42 Stat. 1021, provides: 


Hereafter an enlisted man discharged from the Army, Navy or Marine Corps, 
except by way of punishment for an offense, shall receive 5 cents per mile for the 
distance from the place of his discharge to the place of his acceptance for enlist- 
ment, enrollment, or muster into the service: Provided, That for sea travel in- 
volved in travel between the place of discharge and place of acceptance for enroll- 
ment, enlistment, or muster into the service only transportation in kind and sub- 
sistence en route shall be allowed: Provided further, That enlisted men under the 
age of eighteen discharged on the application of either of their parents or legal 
guardian shall be furnished with transportation in kind from the place of dis- 
charge to the railroad station at or nearest to the place of acceptance for enlist- 
ment, or to their home if the distance thereto is no greater than from the place of 
discharge to the place of acceptance for enlistment, but if the difference be greater 
they may be furnished transportation in kind for a distance equal to that from 
the place of discharge to the place of acceptance for enlistment. 


The act of December 14, 1942, 56 Stat. 1049, provides as follows: 


That section 126 of the Act of June 3, 1916 (39 Stat. 217, 10 U. S. C. 752), as 
amended, is hereby further amended by adding a further proviso at the end of 
said section to read as follows: “: Provided further, That from and after August 
27, 1940, upon discharge or relief or release from active duty, an enlisted man 
inducted into the military or naval service under the Selective Training and 
Service Act of 1940, as amended, or Public Resolution Numbered 96, approved 
August 27, 1940, shall, under such regulations as the Secretary of War or the 
Secretary of the Navy, respectively, shall prescribe, receive the said 5 cents per 
mile for the distance from the place of discharge or relief or release from active 
duty to the location of the local board where he first reported for delivery to an 
induction station in the case of a selectee, or to the home station of the National 
Guard unit in the case of a National Guard enlisted man, or to the place where 
he was sélected for enrollment in the Civilian Conservation Corps in the case 
of a Civilian Conservation Corps enrollee so inducted: And provided further, 
That the enlisted men of the Naval Reserve, the Marine Corps Reserve, the 
Enlisted Reserve Corps, and the Regular Army Reserve shall receive upon dis- 
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charge or relief or release from active duty, the same mileage allowance as herein 
prescribed, and under the same conditions as herein prescribed for enlisted men 
inducted into the military or naval service under the Selective Training and 
Service Act of 1940, as amended, except that the distance for which mileage is 
computed shall be from the place of discharge or relief or release from active 
duty to the place from which ordered to active duty.” 


AlNav 40 of February 28, 1945, provides: 


Exception to ALNAV 110-44 hereby authorized applicable to Radio Technicians 
and Aviation Radio Technicians only. Commanding Officers authorized to dis- 
charge reservists in the RT and ART rating except those holding temporary 
warrants and commissions for immediate re-enlistment in the Regular Navy 
for four years. 


Applicants must be advanced Radio Material School graduates between ages . 


of eighteen and thirty-one well qualified professionally physically qualified in 
accordance Medical Department Manual with good conduct records. Re-enlist- 
ments shall be in permanent rate held at time of discharge. Immediate advance- 
ment to temporary rate held at time of discharge authorized. 

While your question is stated as being based on “the third proviso 
of the Act of December 14, 1942,” that act is made up of only two 
provisos thereby added to section 126 of the act of June 3, 1916, as 
amended, supra. However, the subject matter of your submission in- 
dicates that it is based on the provisions of the second proviso con- 
tained in the act of December 14, 1942—the fourth proviso of section 
126 of the act of June 3, 1916, as amended by the said 1942 act—and 
your submission will be considered accordingly. 

Prior to the enactment of the act of December 14, 1942, an enlisted 
member of the Naval Reserve was entitled to the travel allowance 
authorized by section 126 of the National Defense Act, as amended, 
only .in connection with a discharge occurring at expiration of en- 
listment while he was on active duty and when he continued on active 
duty, a discharge or release from active duty occurring prior to the 
expiration of his enlistment period entitling him to only transporta- 
tion and subsistence in kind to the place from which he entered upon 
active duty. 20 Comp. Gen. 1,519. The effect of the act of December 
14, 1942, insofar as it relates to such enlisted personnel, was to author- 
ize payment of the said travel allowance upon a reservist’s relief or 
release from active duty or in connection with a discharge (granted 
prior to the normal expiration of enlistment) where such discharge. 
in effect, accomplished a release from active duty. It is assumed that 
your present question refers to the discharge of enlisted personnel 
prior to the end of the period they are obligated to serve as members 
of the Naval Reserve. 

The decisions of the accounting officers of the Government have 
been uniform in holding that enlisted personnel of the armed forces 
discharged prior to the date upon which their enlistment contracts 
terminate, for the purpose of enabling them to reenlist immediately 
or of allowing them to continue, without break, in the military service 
in a different status or capacity may not be considered as having been 
discharged under conditions entitling them to the travel allowance 
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provided in section 126 of the National Defense Act, as amended, but 
that upon their eventual discharge and complete separation from the 
service they are entitled to the travel allowance so provided to the 
place of entry into the service under the original enlistment, if the 
discharge is of a nature otherwise entitling them to travel allowance. 
8 Comp. Dee. 513 ; 26 id. 359; 6 Comp. Gen. 842; 23 id. 808; 24 id. 901. 
While, by reason of the provisions of the act of December 14, 1942, 
enlisted members of the Naval Reserve are entitled to the travel 
allowance upon discharge or relief or release from active duty, noth- 
ing appears in the provisions of that act, or in its legislative history, 
to indicate that the rule stated above is not for application in cases 
involving discharges granted to such personnel, prior to the termina- 
tion of the period they are obligated to serve as members of the Naval 
Reserve, for the purpose of enabling them to continue in the naval 
service in a different capacity without a break in their active service. 
Cf. 26 Comp. Dec. 21, 33; 23 Comp. Gen. 117. 

The authorization contained in AlNav 40, quoted above, is for the 
express purpose of enabling certain enlisted reserve personnel to be 
discharged and immediately reenlisted in the Regular Navy for a 
period of 4 years. Under such circumstances, it is concluded that, 
insofar as travel allowance is concerned, their service in the Regular 
Navy—upon the accomplishment of the contemplated reenlistment— 
is a continuation of their enlisted service and that no right to travel 
allowance will accrue to them until their ultimate discharge from 
the service. At that time they will be entitled, if the existing pro- 
visions of law are then in effect, to travel allowance from the place 
of such discharge to the place to which they weuld have been entitled 
to such allowance incident to their discharge from the Naval Reserve 
had they not enlisted in the Regular Navy. 


(B-51876) 


COMPENSATION—POSTAL SERVICE—SPECIAL-DELIVERY 
SERVICES; ETC. 


When, under authority of section 22 (e) of the Postal Service pay statute of 
July 6, 1945, a special-delivery messenger, either full time or substitute, is 
employed at duties other than the delivery of special-delivery mail, his com- 
pensation should be paid from the appropriation, “Special-Delivery Fees,” 
and not the appropriation applicable to such other duties at which employed. 

Special-delivery messengers at first-class post offices should be paid their regular 
rate of compensation as such messengers when assigned under authority of 
section 22 (e) of the Postal Service pay statute of July 6, 1945, to other duties 
during their regular tour of duty. 

The compensation of regular or substitute employees, other than special-delivery 
messengers, at a first-class post office who are assigned to deliver special- 
delivery mail under authority of section 22 (e) of the Postal Service pay 
statute of July 6, 1945, should be charged under the appropriation from which 
regularly paid and not the appropriation, “Special-Delivery Fees.” 
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Notwithstanding the provisions of section 22 of the Postal Service pay statute 
of July 6, 1945, establishing a salary basis for compensating special-delivery 
messengers at first-class post offices, rural delivery carriers working out of 
first-class post offices may be paid on the fee basis set forth in 39 U. S. Code 
169a for delivering special-delivery mail to patrons of their routes. 


Comptroller General Warren to the Postmaster General, September 25, 1945: 
I have your letter of August 17, 1945, reference 15, as follows: 


Section 22 (e) of Public Law No. 134, approved July 6, 1945, provides that: 

“Special-delivery messengers may be employed at duties other than the delivery 
of special-delivery mail when their regular duties do not require eight hours work 
in ten; and special-delivery articles may, in the discretion of the Postmaster 
General, be delivered by regular, substitute, and temporary postal employees, and 
such employees shall be paid their regular rate of compensation for such delivery 
service.” 

The bill provides for both full time and substitute special-delivery messengers. 
(1) When under the authority of the above quoted section a full time special- 
delivery messenger is employed at duties other than the delivery of special delivery 
mail shall his salary during such period of utilization be paid from the appro- 
priation to which that activity is regularly charged or shall he be paid from the 
appropriation “Special Delivery Fees,” notwithstanding that a portion of his time 
was devoted to some other duty? For example: A full time (regular) special- 
delivery mesenger may be employed two hours daily between special delivery 
trips as a mail handler. Shall he be paid for the two hours from the appropria- 
tion “Clerks, First- and Second-Class Post Offices” and the remaining six hours 
from the appropriation “Special-Delivery Fees” or shall he be paid for all eight 
hours from the latter appropriation? 

In a similar manner, substitute special-delivery messengers, who are hourly- 
rate employees, may be utilized at duties other than the delivery of special delivery 
matter when not needed for that purpose. (2) Shall their employment at duties 
other than the delivery of special delivery matter be paid from the appropriation 
governing that service? For example: A substitute special-delivery messenger 
may be employed two hours daily in the delivery of special delivery matter and 
four hours daily as a mail handler. Shall his pay as a mail handler be paid 
from the appropriation “Clerks, First- and Second-Class Post Offices” or shall 
all six hours be paid from the appropriation “Special Delivery Fees”? 

(3) When special-delivery messengers are employed at duties other than the 
delivery of special delivery mail shall their hourly rate of pay be computed on 
the basis of the rates applicable to the duties that they perform or shall they be 
paid at their regular rates of pay as special-delivery messengers? For example: 
A Grade 1 substitute special-delivery messenger is paid 79¢ an hour for the 
delivery of special delivery matter. If he performs service as a substitute city 
carrier will his pay be computed for such time at 79¢ an hour, the rate applicable 
to Grade 1 special-delivery messengers, or at 84¢ an hour, the rate applicable to 
Grade 1 substitute city delivery carriers? 

Under the authority granted in section 22 (e) the Postmaster General may 
utilize regular, substitute, and temporary postal employees at first-class post 
offices in the delivery of special-delivery matter and such employees shall be paid 
their regular rate of compensation for such delivery service. (4) In the event 
a regular employee is assigned to the delivery of special delivery mail shall his 
salary for such time be charged to the appropriation from which he is regularly 
paid or shall he be paid from the appropriation “Special Delivery Fees”? For 
example: A regular city delivery carrier may be utilized six hours each day in the 
delivery of a city delivery route and two hours each day in the delivery of special 
delivery mail. Shall the two hours’ employment in the special delivery service 
be charged to “Special Delivery Fees” or shall his entire pay be charged to the 
appropriation from which he is regularly paid? 

In a similar manner substitute employees who are paid on an hourly basis may 
be assigned to the delivery of special delivery mail. (5) Shall their time served 
as special-delivery messengers be charged to that appropriation or shall their 
fulltime be charged to the appropriation from which they are regularly paid? 
For example: A substitute clerk may be employed four hours daily as a substitute 
clerk and three hours daily in the delivery of special delivery matter. Shall the 
four hours clerieal time be charged to the appropriation “Clerks, First- and 
Second-Class Post Offices” and the three hours’ time used in the special delivery 
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service charged to the appropriation “Special Delivery Fees” or shall the entire 
seven hours be charged to the appropriation “Clerks, First- and Second-Class 
Post Offices” ? 

In previous decisions you have held that rural delivery carriers may be paid 
fees for the delivery of special delivery matter at second-, third- and fourth-class 
offices. (6) Inasmuch as special delivery matter addressed to patrons of rural 
routes emanating from offices of the first-class cannot be delivered by special 
delivery messengers but delivery must be effecte by rural delivery carriers, may 
rural carriers at offices of the first-class be paid fees for the delivery of such mail? 


In decision of July 19, 1945, B-50960, 25 Comp. Gen. 71, it was 
stated, in answer to question 1, as follows: 

There is nothing in section 27 of the statute which broadens the availability of 
existing items of appropriation for the Postal Service. Hence, I find no basis for 
holding that the change made by the new statute in the basis of payment of com- 
pensation—from a fee basis to a time basis—in the case of special-delivery 
messengers at first-class post offices has the effect of making the appropriation 
item, “City Delivery Carriers,” available for payment of the compensation of 
special-delivery messengers—it being understood that the subitem for “Messenger 
Service” in the appropriation item, “City Delivery Carriers,” heretofore has not 
been used for payment of fees of special-delivery messengers. Consequently, I 
have to advise that the salaries of special-delivery messengers at first-class post 
offices, provided for under the new postal service pay act, are for payment under 
the appropriation item, “Special-delivery fees.” 


Section 22 (e) of the act, 59 Stat. 460, quoted in the first paragraph 
of your letter, does not involve dual employment in two capacities 
within the meaning of 39 U.S. C. 136, as amended. It merely author- 
izes the assignment of special-delivery messengers to other classes of 
work during their regular tours of duty and, also, the assignment of 
other classes of postal employees to make delivery of special-delivery 
mail as a part of their regular duties, without any change in the pay- 
ment of, or accounting for, the regular compensation of the employees. 
See the answer to question 5, decision of July 19, 1945, B-50960, supra. 
Cf. the act of November 4, 1943, 57 Stat. 586, as amended by the act 
of June 30, 1945, 59 Stat. 270, Public Law 100. 

Referring to question 1, the regular salary of the special-delivery 
messengers for the entire period should be paid from the appropriation, 
“Special-delivery fees,” notwithstanding that a portion of the time is 
devoted to other duty. 

The answer to question (1) answers question (2), also. That is, in 
the example given, all six hours’ service should be paid for under the 
appropriation, “Special-delivery fees.” 

Referring to question (3) special-delivery messengers at first-class 
post offices should be paid their regular rate of compensation as a 
special-delivery messenger while assigned to other duties during their 
regular tour of duty. In the example given, the rate of compensation 
would be 79 cents per hour. 

In line with the answers to questions (1) and (2), question (4) may 
be answered by stating that the compensation of a regular employee 
at a first-class post office who is assigned to deliver special-delivery 
mail, should be charged under the appropriation from which he 
regularly is paid. In the example given, the regular carrier’s entire 
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compensation should be charged to the appropriation from which he 
regularly is paid. } 

The answer to question (4) answers question (5), also. That is, 
in the example given, the salary of the substitute clerk for the entire 
seven hours should be charged under the appropriation, “Clerks, first- 
and second-class post offices.” 

Referring to question (6), it has been held that the new basis of 
paying special-delivery messengers upon a salary basis provided by 
- the new law is limited to first-class post offices, and that at post offices 
of other classes the fee system of paying special-delivery messengers 
prescribed by 39 U. S. C. 169a [46 Stat. 1469] remains in operation, 
and, accordingly, that rural carriers, among other classes of postal 
employees, working out of post offices other than first-class may be 
paid upon a fee basis for delivering special-delivery mail. Decision 
of August 2, 1945, B-51146. However, that decision was not intended 
to imply that rwral carriers working out of first-class post offices could 
not be paid upon a fee basis for delivering special-delivery mail. The 
rural delivery service is understood to be a separate and distinct unit 
of the Postal Service regardless of the class of the post office out of 
which the routes emanate. Also, it is understood that, ordinarily, spe- 
cial-delivery messengers were not used prior to July 1, 1945, to de- 
liver special-delivery messages on rural routes out of first-class post 
offices. 

But, however that may be, the provision of the new statute estab- 
lishing a salary basis of payment for special-delivery messengers at 
first-class post offices does not appear to have been intended to disturb 
the existing practice of authorizing rural carriers working out of 
first-class post offices to deliver special-delivery mail from first-class 
offices upon a fee basis. Therefore, question (6) is answered in the 
affirmative. 





(B-52064) 


LEAVES OF ABSENCE—ANNUAL—LUMP-SUM PAYMENTS, ETC.—EFFECT 
OF TRANSFERS OF SHORT DURATION TO EMPLOYMENT NOT SUB- 
JECT TO ANY LEAVE SYSTEM 


Upon the transfer or assignment, for short duration, of a temporary employee 
from employment subject to the annual leave act of March 14, 1936, to other 
employment not within the purview of any leave system, a lump-sum pay- 
ment for leave under the act of December 21, 1944, need not be made—the 
accrued annual leave to be carried over such short period to the next period 
of employment subject to the 1936 act. 24 Comp. Gen. 522, amplified. 

Temporary employees compensated at hourly rates, otherwise entitled to earn 
annual leave under the act of March 14, 1936, and regulations pursuant 
thereto, when engaged upon their regular employment, do not continue to 
earn leave during periods of short duration when they are assigned to con- 
struction work, temporary employees engaged on construction work at 
hourly rates being specifically excluded from the operation of said act. 
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Comptroller General Warren to the Secretary of Agriculture, September 25, 
1945: 


I have your letter of August 25, 1945, as follows: 


Reference is made to decisions 24 Comp. Gen. 522 and 526 stating that under 
Section 3 of the Act of December 21, 1944 (Public Law 525) a person may be 
paid in a lump sum for annual leave to his credit upon transfer from a position 
subject to the Leave Acts to another position in the same agency not subject 
thereto. Question arises as to whether the conclusion that such lump-sum pay- 
ment “may” be made is to be construed as meaning that such payments must 
be made. 

In some instances a person employed temporarily at hourly rate on work sub- 
ject to the Leave Acts may be transferred at the same rate to construction work, 
which when at hourly rates is excluded from leave privileges both by the Acts 
and the regulations. Specifically, an employee hired at hourly rate primarily 
for maintenance work during the field season (for example, 7 months) may be 
assigned for a week or two to a construction job. Decision is desired as to the 
following: 

(1) Where such assignment is of short duration is it necessary that he be paid 
in a lump sum upon assignment to the construction job? If not, (a) may the 
leave accrued on the regular work be carried forward to the next period of regular 
work or (b) may leave accrual continue over the intervening period of con- 
struction work? 

(2) If required that lump-sum payment for annual leave be made and before 
the period covered by such leave is exhausted the employee is returned to work 
under the Act, is it required that he refund the unexhausted portion? As an 
illustration: An employee at hourly rate after having worked 6 months on main- 
tenance and having 15 days unused leave may be assigned for a few days to a 
construction job. When he is returned to the maintenance job, in which position 
he earns leave, is it necessary that he refund so much of the lump-sum payment 
as represents the unexpired period covered by payment on account of the 15 
days’ annual leave? 

The above relates to actual instances that have occurred, but it is conceivable 
that a permanent employee with a large leave accumulation may be transferred 
to a position not subiect to the Leave Acts. If paid in a lump sum for leave 
covering three months and at the close of one month he is restored to a position 
under the Leave Acts, is refund for the unexpired portion of the leave period 
required or may the leave payment be allowed to stand despite the fact that 
during part of the period represented by such payment the employee is again 
earning leave? 

Section 8 apparently requires lump-sum payment upon transfer to an agency 
under a different leave system but it is not clear whether that section as inter- 
preted by the two decisions cited requires, or merely permits, such lump-sum 
payment upon transfer to a position not subject to the Leave Acts within the 
same agency. Where an hourly-rate employee is shifted to construction work for 
one or more short periods it appears unreasonable to make a lump-sum leave pay- 
ment upon such assignment (known to be of short duration) and require a refund 
when returned to the leave-earning job prior to exhaustion of the period covered 
by the lump-sum payment. On the other hand, it seems questionable whether 
leave should be earned during a period that has been covered by a lump-sum 
leave payment but the fact that refund is specifically required by Section 1 and 
is not mentioned in Section 8 creates a doubt as to the refund requirement with 
respect to Section 3. 


Question and answer 7 in decision of January 13, 1945, 24 Comp. 
Gen. 522, 525, to which you refer in the first paragraph of your letter, 
are as follows: 


(7) It is often necessary to transfer employees within the Department from 
positions which are subject to the Act of 14 March 1936 (49 Stat. 1161) to posi- 
tions which are excluded from the purview of the Act by the provisions of Section 
6.1 (c) and 6.1 (e) of Executive Order 9414, January 13, 1944. May the accum- 
ulated and accrued annual leave to the credit of such employees be liquidated by 
a lump-sum payment at the time of transfer? 

Section 3 of the statute provides: 

“That all accumulated and current accrued leave be liquidated by a lump-sum 
payment to any civilian officer or employee of the Federal Government or the 











292 DECISIONS OF THE COMPTROLLER GENERAL 


government of the District of Columbia in cases involving transfer to agencies 
under different leave systems. Such lump-sum payment shall equal the compen- 
sation that such employee would have received had he not been transferred until 
the expiration of the period of such leave: Provided, That the lump-sum payment 
herein authorized shall not be regarded, except for purposes of taxation, as salary 
or compensation and shall not be subject to retirement deductions.” 

Sections 6.1, 6.1 (c), and 6.1 (e) of the leave regulations (Executive Order 
9414 of January 13, 1944, revised effective January 1, 1945, by the Civil Service 
Commission) provide: 

“These regulations shall not apply to: 


” * cm ~ * ” - 
“(c) Temporary employees engaged on construction work at hourly rates. 
- * * * + 7” * 


“(e) Employees not required to be continuously employed during regular tour 
of duty, such as (1) per diem or per hour employees engaged in an emergency 
who may be employed for more than one 7- or 8-hour shift within 24 hours during 
the emergency; (2) part-time or intermittent employees; (3) persons engaged 
under contract; (4) employees engaged temporarily for less than a month on a 
piece-price basis; (5) employees who are paid at hourly rates but who are not 
engaged on construction work, such as mechanics, skilled laborers, and others 
engaged in various services on maintenance, repair, clean-up work, etc., where 
employment is more or less intermittent and not on a regular and continuous 
basis; (6) consultants employed and paid on the basis of ‘when actually em- 
ployed’; and (7) employees paid on a fee basis, such as physicians, surgeons, and 
other consultants.” 

This question involves the proposition of whether, under section 1 or section 3 
of the statute or under both sections when read together, an employee upon 
transfer or reappointment to a Federal position or employment with salary 
attached and not under any leave system may be paid a lump-sum payment for 
all accumulated and current accrued annual or vacation leave due at the time. 
As no provision otherwise has been made by law or regulation for transferring 
accumulated and current accrued leave of an employee to a position or employ- 
ment not under any leave system, and as the act of December 21, 1944, protects 
the right of all employees to annual or vacation leave accrued but not taken prior 
to separation from a position in which the leave was earned and which is not 
transferable, the conclusion appears justified that a lump-sum payment for leave 
may be made to the employees whose cases are represented by this question— 
the dual compensation statutes are not being involved because such lump-sum pay- 
ments are not to be regarded as salary or compensation except for purposes of 
taxation. Accordingly, question (7) is answered in the affirmative. 


That decision was rendered to carry out the evident purpose and 
intent of the 1944 statute, namely, to protect the leave benefits of 
employees who are transferred from a position under the leave sys- 
tem to employment—for what appeared to be of indefinite duration— 
not under any leave system. There was no intention by said decision 
to require application of the rule to a set of facts such as that stated 
in question 1, where the leave benefits of the employees would be 
equally protected by carrying the leave over a short period of employ- 
ment during which an employee is not entitled to earn leave. There- 
fore, question 1 (a) is answered in the affirmative. See 17 Comp. Gen. 
362. 

Question 1 (b) is required to be answered in the negative because 
temporary employees are not entitled by the leave law and regulations 
to accrue leave while they are engaged on construction work at hourly 
rates. In addition to the regulation quoted in the decision of Jan- 
uary 13, 1945, swpra, see section 1 of the Annual Leave Act of March 14, 
1936, 49 Stat. 1161. 

The foregoing renders unnecessary any answer to question 2. 
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(B-51771) 


TRAVELING EXPENSES—RETURN TO CIVILIAN POSITION AFTER 
MILITARY DUTY 


Where, upon the return of a civilian employee from military duty, no appropriate 
vacancy exists in the particular agency at the place from which he was fur- 
loughed to enter the armed forces, the employee may be regarded as restored 
at that place for the purpose of paying his travel expenses in connection with 
transfer, for the convenience of the Government, from the place of restoration 
to a place where a suitable vacancy is available under the same agency. 21 
Comp. Gen. 398, distinguished. 


Comptroller General Warren to the Secretary of War, September 26, 1945: 


There has been considered your letter of August 14, 1945, as follows: 


As has been indicated in previous submissions to your office, this department is 
confronted with a tremendous task in making necessary plans for post-war read- 
justment in our civilian employment. A major factor in this planning is the 
orderly and prompt reassimilation of those discharged veterans who are entitled 
to reemployment under controlling statutes or Civil Service regulations. Current 
changes in the needs of the Army and future reduction in the department’s ac- 
tivities will necessarily mean that many installations and offices will close while 
others will be drastically reduced in size. These changes in circumstances will 
not, however, alter the Department’s legal and moral obligation to reemploy those 
individuals who left its employment to serve in the armed forces. 

Realization of the full implications of this and related problems compels me to 
request reconsideration of your decision in 21 Comp. Gen. 398 which was rendered 
to this department on October 30, 1941. This request is prompted in part also 
by the development of Federal policy in the period that has elapsed. The Con- 
gress, The President and the Civil Service Commission have all spoken in a man- 
ner that leaves no doubt as to the obligation to restore the employee and to 
interprét his rights and benefits in their most favorable and liberal light. It has 
been established as the policy of the War Department that the veteran shall be 
reemployed in the installation of original employment if his old position or another 
of like seniority, status and pay exists in that installation. If that is not pos- 
sible, placement must be effected in another installation in the same commuting 
area. Only after exhausting these efforts at locality placement will it be required 
that a veteran move to another area as a condition for obtaining the rights 
accorded him by public policy. The size and extent of our ultimate demobilization 
task will, however, make it inevitable that a substantial number of veterans 
will be required to move out of the area of original employment. 

In many instances acceptance of a position in a different locality will hasten 
the complete discharge of this obligation. To that extent, payment of the usual 
expenses of transportation to the new duty station is for the convenience of the 
Department because it will permit of greater administrative leeway in discharg- 
ing the total obligation. But beyond this convenience factor, continued applica- 
tion of your earlier decision would seem to be wholly inconsistent with subse- 
quent developments of reemployment policy. This policy contemplates that a 
veteran shall be restored to his former status and that he shall not be penalized 
because of his military service. To require that he pay his own travel expenses 
because the Department is unable to place him in his exact former status would 
constitute a very real penalty indeed. I sincerely hope that you will agree that 
the convenience of the government as well as fundamental equity to the em- 
ployee would be served by a change in your previous ruling. 

It is also pertinent to observe that this view is strengthened by provisions of 
The Selective Training and Service Act of 1940 and of regulations issued to imple- 
ment that statute which require than an employee who is restored to duty “shall 
be regarded as having been on furlough or leave of absence during his period 
of training in service in the land or naval forces.” This provision, when viewed 
in the light of the statutes intent and subsequent application, would seem to mini- 
mize the “new appointment” concept which received so much emphasis in your 
decision in 22 Comp. Gen. 825, amplifying the original ruling. Regulations of 
The Civil Service Commission require that the Department be considered as a 
single employer for reemployment purposes and that placement efforts be agency- 
wide. Compliance with the law and regulations will be very seriously handi- 
capped if technical distinctions as to the veteran’s employment status are so 
closely drawn as to restrict essential administrative discretion. 
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Modification of your earlier decision to permit payment of travel expenses 
from the original station to the new assignment upon failure to accomplish 
locality placement is earnestly solicited. 

In the syllabus of the decision of October 30, 1941, 21 Comp. Gen. 
398, it was stated : 


An employee inducted into the military forces under either the Selective Train- 
ing and Service Act of 1940 or Public Resolution No. 96 of August 27, 1940, whose 
position has been abolished during a period of furlough for such duty but who 
is offered a position of like seniority, status, and pay at a different location is 
required to bear the expense of travel to such point. 


However, the decision of February 20, 1943, 22 Comp. Gen. 825, held 
[quoting from the syllabus]: 

A civilian employee who, upon his return from active military service, was 
assigned as a matter of administrative convenience to a new official station, 
rather than restored to his position at the old station, which is still in being 
although the position is occupied by another employee, may be paid the expenses 


of travel and transportation of household effects incurred in connection with 
his transfer from the old to the new station. 


The first of those two decisions involved an employee who had been 
furloughed from the position of commander of a company in the 
Civilian Conservation Corps in a certain district in which all camps 
and companies were abandoned or discontinued prior to his return 
from the military service. It is understood from the first paragraph 
of your letter that your present question does not relate to such a 
situation, although, in some instances, the particular office or installa- 
tion in which the employee formerly worked has been closed. The 
decision of October 30, 1941, 21 Comp. Gen. 398, is limited, of course, 
to the particular facts there considered and it was not intended as 
holding that the mere abolishing of an employee’s position by reason 
of the curtailment of certain activities of the War Department would 
preclude the transferring of a returned veteran at Government expense 
to a place other than the one at which he worked under the War 
Department prior to his entering the armed forces, even though there 
may be involved the closing of the particular office or installation in 
which the employee last worked. 

In Civil Service Departmental Circular No. 532, dated July 31, 
1945, the following regulations (Title II-2 and 3) appear: 

In determining the restoration right of a returning veteran it is not required 
that there be a vacancy but that there be an appropriate position. If activities 
of the agency have been curtailed and there is no existing vacancy but there is 
an existing appropriate position, the returning veteran entitled to such statutory 
restoration must be restored even though reduction-in-force procedures have to 
be applied * * *. 

The veteran is entitled to be restored to the position he left if it exists. If it 
does not exist, he is entitled to a position of like seniority, status and pay. 

Since the obligation to restore a returning veteran rests upon an agency as a 
whole, if the position he left, or one of like seniority, status and pay does not 
exist where the veteran was employed formerly, it is incumbent upon the agency 
to offer the veteran a position in another locality where an appropriate position 
does exist. Where such position exists in more than one locality, he should be 
given a choice. If, during his service in the armed forces, the agency or the func- 
tions to which his former position was related have been transferred to another 


locality, the agency’s obligations will have been discharged if it offers him his 
former position or a position of like seniority, status and pay in the new locality. 
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Certainly, those regulations do not contemplate any distinction in 
reemployment benefits between employees whose positions have been 
abolished and employees whose positions have not been abolished. 
Consequently, in the cases to which you refer, the returning employee 
may be regarded as restored at the place from which furloughed—even 
though there be no vacancy or position for him there—and transferred 
for the convenience of the Government to a place where the Depart- 
ment does have a suitable vacancy or position for him; and in such 
cases payment of traveling expenses to complete the restoration of a 
returned veteran reasonably may be regarded as one of the “benefits 
offered by the employer pursuant to established rules and practices 
relating to employees on furlough or leave of absence in effect with 
the employer at the time such person was inducted [or entered] into” 
the armed forces, within the meaning of those words as used in section 
8 of the Selective Training and Service Act of September 16, 1940, 54 
Stat. 890, as amended, and statutes in pari materia. Note, in this con- 
nection, the following quotation from a decision of October 2, 1940, 
B-12385 (unpublished) : 


In decision of June 28, 1938, 17 Comp. Gen. 1117, it was held as follows [quoting 
from the syllabus]: 

“A change of station in the field service of the War Department, under the same 
bureau and involving payment of compensation from different appropriations 
under control of the same bureau, when made in the interest of the Government, 
and not for the personal convenience of the employee, may be considered a transfer 
within the meaning of the annual statutory provision authorizing payment of 
traveling expenses of employees ‘on transfer from one official station to another.’ 
17 Comp. Gen. 874, amplified.” 

This rule is applicable in the case here presented where the employee was on 
furlough or leave of absence without pay at the time of the transfer. Compare 
decisions of January 11, 1936, A-60870, and May 29, 1936, A-71773, cited in, and 
distinguished from, the decision of August 24, 1987, 17 Comp. Gen. 183, the latter 
involving a case where an employee was reemployed after furlough without pay 
in another position at an increase in compensation. In the instant case, the 
employee may be regarded as having been transferred from one permanent station 
to another, rather than appointed to a new position requiring him to bear the 
cost of placing himself at his first duty station under the new appointment. 


Accordingly, I have to advise that the rule stated in the decision 
of February 20, 1943, 22 Comp. Gen. 825, rather than the rule stated 
in the decision of October 30, 1941, 71 Comp. Gen. 398, is for applica- 


tion in the case of restoration under circumstances such as are described 
in your letter, supra. 





(B-52253) 


FEDERAL EMPLOYEES PAY ACT OF 1945—AGGREGATE COMPENSATION 
GUARANTEE 


While overtime compensation authorized by section 201 of the Federal Employees 
Pay Act of 1945 is computed upon the basis gf each workweek independently 
of the biweekly pay period of which such workweek is a part, the aggregate 
compensation guarantee provided by section 603 (a) of said act for certain 
employees is required to be computed upon the basis of the biweekly pay 
period, so that basic and overtime compensation earned during each week 
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must be credited independently of the other week of the pay period and the 
total compensation earned during the two-week period must be applied to 
satisfy the guarantee for such period. 


Comptroller General Warren to the Secretary of the Navy, September 26, 1945: 


I have your letter of September 6, 1945 (file JAG: 11: WJG:z 
L16-4/LL), forwarding for consideration a letter dated August 28, 
1945, from the Bureau of Supplies and Accounts, Navy Department, 
to the Judge Advocate General of the Navy, reading as follows: 


Encl: (A) Draft of one subject chart covering per annum rate $1,440. 
(B) Explanation of subject charts. 


1. It is requested that enclosures (A) and (B) be submitted to the Comptroller 
General for a decision as to the accuracy of the method used in computing the 
subject charts and the examples given in the explanation. It is not desired that 
the chart be verified from the standpoint of the mathematical accuracy of the 
computations. 

2. Enclosure (B) explains the information contained in these charts. This 
information will serve two useful purposes : 

(a) Earnings figures, subject, not subject, and total, can be taken directly from 
the charts, eliminating the necessity of machine calculations. 

(b) Without these charts, in the case of an employee entitled to receive any 
amount of overtime pay in any pay period, it is necessary for the pay roll clerk 
to compute the total pay based on present rates, compute the guaranteed minimum 
for the total number of hours involved, compare the two, and pay whichever is 
greater. With the charts, the proper figure may be taken from the charts, elimi- 
nating all machine computations and comparisons. 

8. These charts are needed by naval activities immediately upon adoption of 
a 40-hour week. Inasmuch as the use of these charts will effect a substantial 
saving in man-hours and machine-hours on pay roll work, it is desired that they 
be made available for distribution at the earliest possible date 


Enclosure (B)—consisting of an explanation of the chart of compu- 
tations covering the per annum rate of $1,440 (denominated as en- 
closure (A)), is as follows: 


1. Sectidn 603(a), Federal Employees Pay Act of 1945, provides that an em- 
ployee previously earning $1,800 or less shall be guaranteed a minimum amount 
below which his total pay for any pay period shall not fall. This minimum 
amount is based on his previous total rate (base pay plus the previous $300 or 25% 
guarantee). If his total pay, based on present regular and overtime rates, is less 
than the minimum for a particular pay period, he shall receive for that pay period 
such additional amount as is necessary to bring his total pay up to the guaranteed 
minimum. This additional amount is referred to in these charts as “guaranteed 
differential.” If his total earnings equal or exceed the guaranteed minimum, 
Section 603(a) is not applicable to him for that pay period. The “guaranteed 
differential” is applicable only to employees on a 40 hour work week. It does not 
apply to employees regularly assigned a 44 or 48 hour work week. 

2. The first four columns show earnings on less than 40 hours in a pay period; 
subject pay, guaranteed differential (which is not subject), and total pay or 
guaranteed minimum, for each number of regular hours from one to 39 inclusive. 
If the employee is in a pay status for less than 40 hours in a pay period, obviously 
no overtime is involved. 

3. Column (5) on the chart shows regular hours from 40 to the maximum of 80 
in any biweekly pay period. 

4. Column (6), “Subject Pay,” shows amount earned for the number of regular 
hours shown in column (5), calculated at the present base pay rate. 

5. Column (7), “Guaranteed Differential,’ shows, for each number of regular 
hours in column (5), the amount necessary to bring the total pay up to the guar- 
anteed minimum, provided no overtime is involved. 
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6. Column (8), “Guaranteed Minimum,” is the total of columns (6) and (7). 
Each figure in this column is the guaranteed minimum for the number of hours 
shown on the same line in column (5), regardless of whether these hours are all 
regular hours or whether they are a combination of regular and overtime hours. 

7. Columns (9) to (14) inclusive show the amount of not subject pay for 
overtime hours when combined with the number of regular hours shown on the 
same line in column (5). This figure is the amount of the overtime or the guar- 
teed differential, whichever is greater. 

8. The following examples are based on the present per annum rate of $1,440 
for a biweekly pay period. These examples are given merely to explain how the 
figures on the chart were arrived at. 

(1) An employee is in a pay status 20 hours the first week and is on leave 
without pay all the second week. 


Subject pay, 20x .6923076 (or from chart) —~~-..______---_____.-_._. $13. 84 
Not subject pay (guaranteed differential) 20x .0288461 (or from 

I oe iccnicith in dhevgnccmcentnted theta nccenigheeh ook jetitipeda ek Gbaiedier ies ste tie ac oadmtaioins ceases . 5B 

ile ae te ae ke es 14. 42 


(2) An employee is in a pay status 32 hours the first week and 40 hours the 
second week. 


Subject pay, 72x .6923076 (or from chart) —..---_-_-----___-__-~--_- $49. 84 
Not subject pay (guaranteed differential) 72.0288461 (or from 

Tn eet inet est ines 2. 08 

eae ee nes 51. 92 


(3) An employee is in a pay status 41 hours the first week and is on leave 
without pay all of the second week. 
His earnings would be calculated as follows: 


Subject pay, 40x .6923076 (or from chart)____ ee $27. 69 
Not subject pay (overtime) 1X1.0384615_____.---____--___----__ 1. 03 
NE ed een ee eee, 28. 72 


From the chart it can be seen that the guaranteed minimum for a total of 41 
hours is $29.56. Therefore, he must be paid: 





Nee ee aegis beetles haste havaianas $27. 69 
IO tes cc chic rapa cps Gass'gs eAcnkseexpoadcocdeslnisntotni 1. 87 
ee te ee et aS en Oe es ea 29. 56 
The not subject pay is made up of: 
| RE a Ss a pete tee $1. 03 
CE GS EE ee . 84 
CU, Sh senso ne te ecsentciardntet post a igen inaat chee Sa apna en cca cde aetna 1. 87 


However, it is not required that this breakdown be determined nor shown on 
the pay roll. It is necessary only to take the not subject pay figure of $1.87 from 
column (9) on the chart. 

(4) An employee is in a pay status 40 hours the first week and 42 hours the 
second week. 


His earnings would be calculated as follows: 


Subject pay, 80X.6023076 (or from chart) -~--..-------.---_------.- $55. 38 
Not subject pay, (overtime) 2X 1.0884615___._____-__-_--_-_-----~- 2. 07 
aaa eh cee ic acehs 5 Retain eat Shc hseisdidhscabisiinand eo taewed nepaiaiceiperinimcibesagl $57. 45 


From the chart it can be seen that the guaranteed minimum for 80 hours or 
more is $57.69. Therefore, he must be paid: 


I i a acer atin acid at ab nance coos canara anllnciiien $55. 38 
a gegen res egies nis oe ok coastn aii oceans 2. 31 
iti ehhh Ga nl $57. 69 


(5) An employee is in a pay status 32 hours the first week and 48 hours the 
second week. 
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His earnings would be calculated as follows: 


Subject pay, 72X.6923076 (or from chart) —~-_______________________ $49. 84 
Not subject pay (overtime) 8X1.0884615__________-____________-___ 8. 30 
teeth dt Rieti le ek eek a $58. 14 


From the chart it can be seen that the guaranteed minimum for 80 hours is 
$57.69. Therefore, he has exceeded the guaranteed minimum and receives no 
differential. 

9. These charts cover every possibility involving the guaranteed minimum. 
Any case of a greater number of overtime hours than shown on charts will 
involve pay in excess of the guaranteed minimum. 

10. In those cases where the mills remaining from the subject pay and the 
mills remaining from the not subject pay make a total of one cent or more, the 
not subject pay figure has been increased by one cent. This is in accordance with 
the procedure followed by the General Accounting Office. 


Section 603 (a) of the Federal Employees Pay Act of 1945, 59 Stat. 
302, provides: 


The aggregate per annum rate of compensation with respect to any pay period, 
in the case of any full-time employee in the service on July 1, 1945, (1) who 
was a full-time employee on June 30, 1945, (2) whose per annum basic rate of 
compensation on June 30, 1945, did not exceed a rate of $1,800 per annum, and 
(3) whose compensation is fixed in accordance with the provisions of the Classi- 
fication Act of 1923, as amended, or the Act entitled “An Act to adjust the 
compensation of certain employees in the Customs Service,” approved May 29, 
1928, as amended, shall not, under the rates of compensation established by this 
Act, so long as he continues to occupy the position he occupied on June 30, 1945, 
be less than his per annum basic rate of compensation on such date, plus the 
rate of $300 per annum or 25 per centum of such per annum basic rate of com- 
pensation, whichever is the smaller amount. 


In decision of July 18, 1945, B-50927, 25 Comp. Gen. 62, in answer 
to question 2 under the heading “603.(a)” of the statute, it was stated : 


The new basic compensation of employees whose positions are subject to the 
Classification Act is fixed by section 405 of the Federal Employees Pay Act of 
1945, only. Section 603(a) of the statute merely is a guarantee on “the aggre- 
gate per annum rate of compensation with respect to any pay period” rather 
than an increase in the basic compensation. In other words, said provision 
guarantees that the aggregate compensation authorized by all provisions of the 
Federal Employees Pay Act of 1945 shall not fall below the aggregate compensa- 
tion received by an employee on June 30, 1945, who was receiving the $300 
minimum guarantee additional wartime compensation,in lieu of overtime com- 
pensation authorized by the War Overtime Pay Act of 1943, so long as the 
employee occupies the same position held June 30, 1945. Hence, such additional 
compensation paid pursuant to section 603 (a) of the statute may not be regarded 
as basic compensation. Thus, the new basic compensation of an employee receiv- 
ing $1,200 per annum on June 30, 1945, is $1,440 (20 percent increase) under 
section 405 of the statute, but the emplovee on a 40-hour administrative workweek 
would continue to receive an aggregate compensation for any pay period at the 
rate of $1,500 per annum while he continues to occupy the same position and 
until his aggregate compensation has been increased by reason of other provi- 
sions of the law to satisfy the $300 guarantee. * * * 


See, also, answer to question 15, decision of July 28, 1945, B-51099, 
25 Comp. Gen. 121; decision of August 28, 1945, B-51697, 25 7d. 230; 
and the “40-Hour Week—General Accounting Office Salary Table 
No. 22”, particularly the reverse side thereof and the footnote reading 
“Additional Compensation’ (the so-called guarantee) is not for con- 
sideration when overtime pay equals or exceeds the amount of addi- 
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tional compensation (the amount guaranteed with respect to any pay 
period).” While overtime compensation is computed upon the basis 
of each week independently of the pay period, the guarantee provided 
by section 603 (a) of the statute is required to be computed upon the 
basis of the pay period of two weeks. Therefore, an employee must 
be credited with basic and overtime compensation earned during each 
week of the pay period independently of the other week and the total 
overtime compensation earned during the two weeks of the pay period 
must be applied to satisfy the guarantee for the pay period. In con- 
nection with the foregoing it is pertinent to note the following state- 
ment in House of Representatives Report No. 726, 79th Congress, on 
H. R. 3393, which bill became the act here involved: 

The purpose of section 603 (a) is to prevent these low-salaried employees from 
suffering a reduction in aggregate compensation in any pay period by reason of 
the expiration of the $300 or 25 percent guaranty provided in the War Overtime 
Pay Act. The employees involved would be employees, working little or no over- 
time, whose salaries range from $720 to $1,740 a year. At $1,800 and above, the 
basic pay increases provided by the bill amount to $300 or more, and section 
603 (a) would not then be applicable. 

The method of computation employed in the submitted charts, and 
the examples given in the explanatory statement quoted above, appear 
to apply broadly, and in substance, the above-stated rules, and the use 
of the chart for the present will not be objected to. Of course, this is 
not to be understood as precluding this office from questioning the 
application of the chart in particular cases which specially may be 
called to the attention of this office for official action warranting a 
departure from the chart. 


(B-50592) 


OFFICERS AND EMPLOYEES—LIABILITY FOR GOVERNMENT LOSSES 
RESULTING FROM ERROR OR NEGLECT OF DUTY 


There is no authority to withhold any part of the salary deductions to the credit 
of an employee in the retirement fund to cover a pecuniary loss sustained by 
the Government as a result of error in judgment or neglect of duty on his 
part—whether or not a prima facie case of liability be established—in the 
absence of specific administrative regulations issued pursuant to law provid- 
ing for the assessment of charges against employees under such circumstances. 


Comptroller General Warren to the National Housing Administrator, Septem- 
ber 27, 1945: 

There has been considered the matter set forth in letter of March 2, 
1945, from the General Counsel, Federal Home Loan Bank Adminis- 
tration, as follows: 

The United States of America, acting by the National Housing Agency, has a 


claim, in the amount of $40, against A. R. Rosenstiel, Conversion Supervisor, and 
Harold R. Rauber, Associate Architect, predicated upon their failure to properly 
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perform duties assigned to them. Attached hereto is file identified as “Exhibit A” 
containing pertinent information relative to this claim. 

Early in the negotiation of the lease of the captioned property and also subse- 
quent to the execution of the lease, the question arose as to whether or not front 
steps, it was proposed to erect, would encroach on the adjoining driveway. Each 
time Mr. Rosenstiel reported that he had had the matter investigated by Mr. 
Rauber and that sufficient land was available for construction of the proposed 
steps. During the conversion of the property, the adjoining neighbor complained 
that the steps encroached on the driveway and demanded that the steps be re- 
moved. The encroachment being verified by a survey of the property, a part of 
the steps was removed at a cost of $40. 

Mr. Rosenstiel and Mr. Rauber have refused to reimburse the Government for 
the additional expense incurred in removing the encroachment and we are in- 
formed that they have filed applications with the Civil Service Commission for a 
refund of their respective retirement fund accounts. 

Administrative efforts to effect collection of this claim having been unsuccessful, 
the matter is referred to you for disposition. It is our recommendation that the 
amount of this claim be offset against the amounts payable to Messrs. Rosenstiel 
and Rauber from the retirement fund. 

In the event of collection, credit should be made to Appropriation Symbol 
86X0105 (03) .004 NDH, Office of the Administrator NHA (Transfer to FPHA). 


Since the foregoing report did not establish a clear liability on the 
part of the involved employees, the matter was brought to your atten- 
tion by letter of July 16, 1945, with the request that, upon further 
consideration of the case, this office be given the benefit of your con- 
clusions and recommendations as to pecuniary liability of the said 


employees. Your letter of August 22, 1945, in response to said request, 
is as follows: 


With reference to your letter of July 16, 1945, an examination of the file on 
the captioned case reveals that the question of a possible encroachment arose 
before the conversion was started. The factual evolvement of the Government’s 
claim is contained in the following pertinent excerpts from a report, dated July 5, 
1944, addressed to Willis G. Kemper, Regional Manager, Home Owners’ Loan 
Corporation, by Jerome E. Meyers, Reconditioning Inspector : 

“Mr. Emerman was insistent on having the entrance taken from the south 
side of the house, as he assured the Conversion Supervisor that a three foot 
landing and steps would not encroach on the joint property owned driveway. 
He revealed that he was a lawyer and was thoroughly familiar with the estab- 
lished lot lines on this property. 

“After a conference on the matter, the property was reinspected by our Fee 
Architect and Conversion Supervisor whicl resulted in the revised plans chang- 
ing the rear entrance to the south side of the house. 

“Some time after the lease was negotiated, I reviewed the case and instructed 
Mr. A. R. Rosenstiel, Conversion Supervisor, to make certain that an encroach- 
ment did not exist before further processing the case. Mr. Rosenstiel assigned 
the case to Mr. Harold Rauber, Associate Architect, and had instructed him to 
inspect the property for actual measurements. Mr. Rauber reported to Mr. 
Rosenstiel that an encroachment did not exist and the case was then processed 
for final working drawings. 

“This case was later questioned by Mr. Emery M. Suhrbier, Conversion Super- 
visor, prior to the time of awarding contract. Mr. Rosenstiel was again re- 
quested to check the side lot measurement to make sure that the proposed steps 
and walk would not be placed on any portion of the joint owned driveway. Mr. 
Rosenstiel reported that the matter was thoroughly investigated by Mr. Rauber 
and that sufficient land was available on the south side for steps and stoop. 
After Mr. Suhrbier was given assurance that the matter was cleared by Mr. 
Rosenstiel, he proceeded with the awarding of the contract.” [Italics supplied.] 

Although the question of encroachment could have been definitely resolved by 
the obtaining of a survey, the involved employees relied upon their own determina- 
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tion of the boundaries of the property. The established procedure did not require 
the procurement of a survey in all cases, but provided that surveys could be ob- 
tained when deemed necessary. 

Upon consideration of these facts, it is my opinion that the additional expense 
incurred by the Government was the result of an error in judgment on the part 
of the involved employees. 


In a somewhat similar case heretofore considered by this office, 
namely, A~25502, dated February 2, 1929 (see, also, A-31814, dated 
May 29, 1930), it was held that, ordinarily, an employee’s compensa- 
tion is payable even though through error or through neglect of duty 
he should occasion a loss to the United States, the usual method of 
disciplining for errors, neglect of duty, etc., on the part of an employee 
being by adjustment of efficiency rating or immediate demotion. But, 
when the head of a Federal department or establishment—in order to 
protect the interests of the United States—has issued regulations pur- 
suant to law which provide for the charging of Government losses 
occurring under certain circumstances to the employee found to be 
responsible therefor, such regulations may be regarded as a part of the 
contract of employment. 

However, in the instant case there is no showing that any such ad- 
ministrative regulations had been promulgated by the National Hous- 
ing Agency so that the employees concerned could have been apprised 
of their pecuniary liability for any loss sustained by the Government 
as a result of error in judgment or neglect of duty on their part. And, 
even if a prima facie case of liability could be established against the 
subject employees—which fact is not apparent on the basis of the 
present record—in the absence of specific regulations providing for 
the assessment of charges in such cases, I know of no authority for 
withholding any part of the salary deductions credited to their indi- 
vidual accounts in the retirement fund to cover the charges raised 
against them on the books of the National Housing Agency. 

Accordingly, if otherwise proper, the salary deductions credited to 
the former employees in the said fund would appear to be for releasing 
to them in the usual manner. 


(B-52131) 


TRANSPORTATION—HOUSEHOLD EFFECTS—PRIOR TO RELEASE- 
FROM-ACTIVE-DUTY ORDERS 


The amendment of Navy regulations to permit retired and reserve personnel 
of the Navy on active duty to ship their household effects at personal expense 
to their homes of record in anticipation of receipt of orders releasing them 
from active duty during the present period of demobilization, reimbursement 
of the expense to be made if and when such orders are issued, would not be 
in contravention of law. 
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Assistant Comptroller General Yates to the Secretary of the Navy, September 
27, 1945: 


Reference is made to your letter of September 1, 1945 (file JAG: IT: 
WJG:z 119/121), with enclosure from the Chief, Bureau of Supplies 
and Accounts, requesting decision whether payment of claims for 
reimbursement of transportation costs would be proper if shipments 
of household effects were made by naval personnel under article 1874— 
1 (b), Bureau of Supplies and Accounts Manual, if changed as pro- 
posed by the Chief, Bureau of Supplies and Accounts, in paragraph 3 
of the enclosure. 

The enclosure from the Chief, Bureau of Supplies and Accounts, 
dated August 27, 1945, is, in pertinent part, as follows: 


References: (a) Article 1874-1 (b), Bureau of Supplies and Accounts Manual. 
(b) Article 1880-2 (b) (1), Bureau of Supplies and Accounts 
Manual. 


1. Numerous inquiries have been received as to whether Naval personnel who 
otherwise would be entitled to the transportation of household effects at Govern- 
ment expense upon release from the active duty would be reimbursed, after the 
orders for release actually have been received, for transportation of household 
effects from their last permanent duty station to their home of record prior to 
receipt of orders releasing them to inactive duty. In one instance an officer 
whose family was temporarily residing at his home of record and who anticipates 
an early release from active duty would prefer shipping his household effects 
at his own expense to his home and filing claim therefor at Government rate upon 
receipt of orders releasing him from active duty. In another case an officer who 
has been advised that the orders releasing him from active duty will not be 
delivered until late in September 1945 and who is required to relinquish possession 
of a rented house on 1 September 1945, is shipping his household effects to his 
home of record on 1 September 1945. In other instances personnel are desirous 
of sending their families, and shipping their household effects, to their homes of 
record prior to release from active duty as they wish to establish their homes 
at their former residences prior to receipt of orders releasing them from active 
duty. 

2. While it would be advantageous to these officers and others in similar circum- 
stances to ship their household effects prior to receipt of orders releasing them 
to inactive duty, and such action would be advantageous in other respects, viz; 
relieve the housing shortage which is acute in most areas where officers are on 
shore duty, and would tend to make a more even flow of shipments of household 
effects, payment may not be made prior to actual receipt of orders under existing 
regulations. 

3. Accordingly, it is proposed to add the following to reference (a) as sub- 
paragraph 1874-1 (b) (3)—“Shipment at owner's expense prior to receipt of 
orders releasing from active duty.—Personnel on the retired list and of the Naval 
Reserve on active duty and entitled to the shipment of household effects are 
authorized to ship such effects at their own expense prior to receipt of orders 
releasing from active duty. Upon receipt of such orders, claim for reimburse- 
ment may be submitted for allowable cost (see Article 1880). However, in the 
event such shipment is made and regular change of station orders are received 
instead of orders releasing from active duty, claim for reimbursement is not 
allowable.” It is also proposed to change the caption of reference (b) to read 


“Shipment at owner’s expense on owner's responsibility subject to reimburse- 
ment.’ 


It is understood from the above that the primary purpose of the 
proposed change in article 1874-1 (b) of the Bureau of Supplies and 
Accounts Manual is to permit naval personnel, entitled under existing 
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regulations to transportation of household effects at Government ex- 
pense upon release from active duty, to ship their household effects 
to their homes of record at their own expense in anticipation of or- 
ders releasing them from active duty, and to be reimbursed by the 
Government for the expense so incurred following receipt by them 
of such anticipated orders. 

Section 12 of the act of May 18, 1920, 41 Stat. 604, authorized the 
furnishing of transportation in kind for dependents of officers and of 
certain, grades of enlisted men when “ordered to make a permanent 
change of station,” and recognized a right of certain naval personnel 
to transportation of household effects by providing that: 

* * * the personnel of the Navy shall have the benefit of all existing laws 
applying to the Army and the Marine Corps for the transportation of household 
effects. 

In lieu of the transportation in kind for dependents authorized by said 
section 12 of the act of May 18, 1920, section 12 of the act of June 10, 
1922, 42 Stat. 631, empowered the President to authorize the payment 
in money of amounts equal to such commercial transportation costs 
when such travel shall have been completed. Similarly, section 12 
of the Pay Readjustment Act of 1942, 56 Stat. 359, 364, 365, gives a 
right to transportation in kind or, if authorized by the President, 
to payment in money of amounts equal to commercial transportation 
costs when the travel shall have been completed, for dependents of 
officers and certain classes of enlisted men “when ordered to make a 
permanent change of station”, including the change from home to 
first station and from last station to home, and, as in the prior statute, 
recognizes a right to transportation of household effects by providing: 

* * * That the personnel of all the services mentioned in the title of this 
Act [Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, Public 
Health Service] shall have the benefit of all existing laws applying to the Army 
and Marine Corps for the transportation of household effects * * 

While the above-cited acts, in recognition of a right to the trans- 
portation of household effects, provide that the personnel of the Navy 
shall have the benefit of all existing laws applying to the Army and 
the Marine Corps for the transportation of household effects, there 
appears to be no permanent legislation covering the transportation 
of household effects of the Army other than a provision in the act of 
March 23, 1910, 36 Stat. 255, that: 


* * * hereafter baggage in excess of regulation change of station allowances 
may be shipped with such allowances, and reimbursement collected for transporta- 
tion charges on such excess * * * 

It is to be noted that the provisions respecting the transportation 


of household effects in the act of May 18, 1920, and in the Pay Read- 
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justment Act of 1942 are in conjunction with provisions relating to 
the transportation of dependents upon permanent changes of station. 
Also, that the act of March 23, 1910, refers to the allowance as a 
“change of station allowance.” However, the said statutes do not 
restrict the right to transportation of household effects to cases of 
permanent change of station, nor do they expressly condition the right 
on the existence of prior orders for a change of station, as in the case 
of dependents. The matter has been one largely governed by admin- 
istrative regulations within the statutory concept that it is a change 
of station allowance and on that basis the regulations have authorized 
the transportation at Government expense of household effects of 
certain personnel, within varying weight limitations, when ordered to 
make either a permanent or a temporary change of station, including, 
for retired or reserve personnel, changes from their stations to their 
homes upon release from active duty. The question in your present 
submission is whether, under present conditions, an amendment of the 
regulations to permit such retired and reserve personnel to ship their 
effects prior to the actual receipt of the orders releasing them from 
active duty, subject to reimbursement when the orders are received, 
would be contrary to law. 

With respect to a somewhat analogous situation, involving the trans- 
portation of dependents under orders contemplating but not finally 
effecting the release of reserve and retired personnel from active duty, 
considered in decision of June 19, 1945, B-50183, 24 Comp. Gen. 895, 
addressed to you, it was said: 


Section 12 of the act of June 16, 1942, supra, like the prior statute (section 3, 
act of June 24, 1985, 49 Stat. 421), authorizes transportation of dependents, in 
certain cases, “in connection with” the “retirement” of officers and certain grades 
of enlisted men, and the 1942 statute further extended such right to include cases 
involving a “release from active duty.” While the mere issuance of orders con- 
templating a person’s retirement or release from active duty at some future date 
or upon the happening of some event may not be regarded as vesting an uncon- 
ditional right in such person to transportation of dependents, irrespective of 
whether his retirement or release from active duty actually be accomplished, the 
statute does not require that the furnishing of transportation in kind for the 
person’s dependents to his home under orders detaching him from his old station 
and contemplating retirement or release from active duty without further assign- 
ment to a permanent duty station, be delayed pending the performance of any 
intervening temporary duty. Under the conditions involved in the present sub- 
mission, arising in connection with war demobilization procedures, the conclusion 
appears warranted that any modification of orders of the said character would 
have the effect merely of temporarily postponing the ordered retirement or release. 
In that situation, any transportation in kind theretofore furnished the dependents 
of the officer or enlisted man to his home under the original orders reasonably 
may be regarded as having been furnished in connection with his retirement or 
release from active duty, within the contemplation of the statute * * *. 


The present proposal would carry the principle of that decision 
one step farther, with respect to the transportation of household 
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effects, the difference being that prior orders, at least preliminary 
orders, are required to provide a statutory basis for the transportation 
of dependents, whereas there is no such statutory requirement as a 
condition precedent to the transportation of household effects, although 
the law generally may not be viewed as contemplating such transpor- 
tation at Government expense except in connection with changes of 
station, which includes changes incident to release from active duty. 
Since the proposed amendment of the regulations would extend only 
to retired and reserve personnel, personnel who now are to be released 
from active duty under current war demobilization procedures, the 
transportation home of their household effects in anticipation of 
orders reasonably may be viewed as incident to such releases. While 
the matter is not entirely free from doubt, it is concluded that the 
proposed regulation, particularly as related to releases from active 
duty during the present period of demobilization, would not be in 
contravention of law, and that reimbursement thereunder of the cost 
of transportation of the effects in such cases, otherwise in accordance 
with applicable regulations, would be authorized if and when covering 
orders of release from active duty are issued. 

On such basis, the question submitted is answered in the affirmative. 


(B-52499) 


COMPENSATION—AUGUST 14 AND 15, 1945; HOLIDAYS—“WHEN 
ACTUALLY EMPLOYED” EMPLOYEES 


The extra compensation authorized by section 302 of the Federal Employees Pay 
Act of 1945 for work “on a holiday designated by Federal statute or Execu- 
tive order” may not be paid to employees engaged on a “when actually em- 
ployed”. basis at prevailing local rates who were required to work on August 
15 and 16, 1945—days on which most employees were excused from duty 
pursuant to the request of the President. 

A “when actually employed” employee may not be excused from working by 
administrative action on any day and receive pay therefor unless he is 
employed continuously and is entitled to and has been granted leave of ab- 
sence with pay under the terms and conditions of the Annual and Sick Leave 
Regulations. 

“When actually employed” employees who did not work on August 15 and 16, 
1945—days on which most employees were excused from duty pursuant to 
the request of the President—and who were not granted leave of absence 
with pay under the terms and conditions of the Annual and Sick Leave 
Regulations are not entitled to compensation for such days; and compensa- 
tion for work on the following Saturday, the “overtime” day of their work- 
week, should be paid at the straighttime rate, only, and not at the overtime 
rate. 

“When actually employed” employees are entitled to the extra compensation pro- 
vided by section 302 of the Federal Employees Pay Act of 1945 for work 
performed on a holiday designated by Federal statute or Executive order. 
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Comptroller General Warren to the Administrator of Veterans’ Affairs, 
September 27, 1945: 


I have your letter of September 17, 1945, as follows: 


The Veterans Administration is authorized to employ under purchase and hire 
allotments craftsmen (painters, carpenters, steamfitters, etc.) to perform work 
which it is considered advantageous and economical to have performed by station 
labor on other than a competitive contract basis. These employees are appointed, 
subject to taking the oath of office. for certain temporary periods at specified 
hourly rates, payments to be made when actually employed. 

The regulations of the Veterans Administration read as follows: 

“3932. TemMPporRARY LABOoR.—(A) When temporary employment of mechanics, 
laborers, and clerical assistants (clerical assistants to be placed on duty only 
when specially authorized by the Construction Service) has been authorized for 
such of the work as is to be done by purchase and hire, nominations will be sub- 
mitted for such necessary temporary employees, in strict accordance with Civil 
Service and Veterans Administration regulations. Unless subject to the following 
exceptions, the positions will be given a classification grade, and compensation 
schedules or salary ranges, established pursuant to the Classification Act, wil! 
apply, entrance salaries being limited to the minimum of the grades as provided 
in R. & P. 9286. Exceptions may be made by employing at wages not exceeding 
prevailing local rates, persons appointed to perform or to assist in apprentice, 
helper, or journeyman work in a recognized trade or craft and persons appointed 
as semi-skilled or skilled laborers. Payrolls covering the temporary personnel 
under an allotment will bear reference to its number and other usual extensions. 
They will also show status of the employees; i. e., skilled laborer, bricklayer, 
carpenter, ete. After each name, under remarks, will be shown hours and 
amount to be charged against each allotment. The totals will check with alloca- 
tion to allotments at end of each payroll. Since the appropriations from which 
these allotments are made are available for pay of personnel only when such 
personnel is temporarily employed on construction, alteration, or repair, it is 
imperative that these payrolls be on separate sheets from the regular station 
personnel and be indorsed plainly ‘Temporary Employees on Construction and 
Repair Work.’ Copies of such payrolls on thin white paper will be forwardec 
to Central Office, attention Construction Service, together with the financial 
reports required on the allotment. 

“(B) Construction Service allotments authorize temporary appointments on 
an hourly basis only of all laborers and mechanics and on a per annum basis of 
other personnel. * * * Such temporary employees working on an hourly basis 
are paid only for actual hours of duty performed. * * *” 

Inquiries have been received from a number of field stations as to salary pay- 
ments properly to be made to this class of employees for August 15 and 16, 1945, 
the days on which Government employees generally were granted official holidays 
by order of the President in recognition of the acceptance by the Japanese of the 
Potsdam declaration. Replies have been made to the stations that payments 
at basic rate of compensation were proper only in the event employees actually 
performed their official duties on those days. 

There was recently received from the Manager of the Regional Office at Pitts- 
burgh, Pennsylvania, an inquiry as to payments for these two days, and the tele- 
gram is quoted in full for your information: 

“MEMBERS STEAMFITTERS LOCAL UNION 499 EMPLOYED PURCHASE 
AND HIRE RENOVATION PICKERING AND MARIETTA BUILDINGS DE- 
MAND PAY FOR AUGUST 15 AND 16 AS FEDERAL HOLIDAYS IN ACCORD.- 
ANCE PRESIDENTS PROCLAMATION EMPLOYEFS HAVE LEFT THE JOB 
AND UNION CARPENTERS ARE CONSIDERING STRIKING IN SYMPATHY 
STEAMFITTERS WHO ARE NOW OUT RETURNING TO DUTY PENDING 
REPLY TO THIS WIRE I KNOW OF NO AUTHORITY TO MAKE PAYMENT 
TO PURCHASE AND HIRE EMPLOYEES EXCEPT FOR TIME ACTUALLY 
WORKED AND HAVE SO INFORMED THEM REQUEST REPLY TODAY.” 

In view of the urgency of the situation Central Office contacted the Manager 
by telephone. Information was received that, with one exception, the employees 
in question had not performed duty on August 15 and 16. Payment to the em- 
ployees for these days, however, was being demanded by the Union. The Manager 
furnished information that, in making purchase and hire appointments at that 
station, the appointment notices do not contain a statement that salary will be 
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paid only “when actually employed,” but that each person appointed is very 
definitely informed at the time he reports for duty that no payments of salary 
will be made unless actual work is performed. 

In view of the present labor conditions, and in order that there may be no doubt 
as to payments properly to be made to purchase and hire employees, your decision 
as to the following questions is requested: 

1. Whether salary is payable to purchase and hire employees who worked on 
August 15 and 16, 1945, at the basic rate of compensation, or at a rate one and 
one-half times the basic rate. 

2. Whether salary is payable to purchase and hire employees who did not 
work August 15 and 16, 1945, and if so, at what rate of compensation. If no 
payments are proper for these days on the basis that no work was performed, it 
would appear that overtime for Saturday, the usua] overtime day, would not be 
earned and that overtime for that day would not be payable. 

Your decision also is requested as to the following: 

In the event an employee such as a purchase and hire employee referred to 
above is on duty and renders service on a day officially or legally declared to be a 
holiday, as for instance Labor Day, Monday, September 3, 1945, will salary be 
payable at the basic rate of compensation or at a rate of one and one-half times 
the basic rate? 

Decision at the earliest possible date will be appreciated. 


Since it is stated in your letter that the employees involved definitely 
were informed that “no payments of salary will be made unless actual 
work is performed,” they properly may be regarded as having been 
employed on the basis of “when actually employed” and the questions 
presented will be considered and answered upon that basis. 

Section 302 of the Federal Employees Pay Act of 1945, approved 
June 30, 1945, 59 Stat. 298, Public Law 106, provides: 


COMPENSATION FOB HOLIDAY WORK 


Sec. 302. Officers and employees to whom this title applies who are assigned 
to duty on a holiday designated by Federal statute or Executive order shall be 
compensated for such duty, excluding periods when they are in leave status, 
in lieu of their regular pay for that day, at the rate of one and one-half times 
the regular basic rate of compensation: Provided, That extra holiday compensa- 
tion paid under this section shall not serve to reduce the amount of overtime 
compensation to which the employee may be entitled under this or any other 
Act during the administrative workweek in which the holiday occurs, but such 
extra holiday compensation shall not be considered to be a part of the basic com- 
pensation for the purpose of computing such overtime compensation. This section 
shall take effect upon the cessation of hostilities in the present war as proclaimed 
by the President, or at such earlier time as the Congress by concurrent resolution 
may prescribe. Prior to so becoming effective, it shall be effective with respect 
to any designated holiday only if the President has declared that such day shall 
not be generally a workday in the Federal service. 


It is for noting that said section relates only to “a holiday designated 
by Federal statute or Executive order.” The question as to whether 
August 15 and 16, 1945, could be termed as holidays within the mean- 
ing of said section was considered by this office in decision of September 
4, 1945, B-51947, 25 Comp. Gen. 254, addressed to the Secretary of 
Commerce, and, with reference thereto, it was stated : 

* * * So far as Government employees are concerned, August 15 and 16, 


1945, were not holidays designated by Federal statute or Executive order. The 
President merely requested the heads of departments, agencies, and bureaus to 
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excuse certain Federal employees from working on August 15 and 16, requiring 
Only a skeleton force to be maintained. The President did not close, or direct 
the closing of, any Federal office on those days. Compare the order of April 13, 
1945, providing that “all Executive Departments and Agencies will be closed 
on Saturday afternoon, April 14” (quoted in decision of May 23, 1945, 24 Comp. 
Gen. 843, 844.). * * * 

In line with that decision, you are advised, in answer to your first 
question, that only the basic rate of compensation—and not one and 
one-half times such basic rate—should be paid for work performed on 
August 15 and 16, 1945. 

An employee who is employed on the basis of “when actually em- 
ployed,” such as appears to be the situation in this case, may not be 
excused from working by administrative action on any day and re- 
ceive pay therefor unless such employee is employed continuously and 
is entitled to and has been granted leave of absence with pay under 
the terms and conditions of the leave regulations. See section 1.1 (d) 
of the current leave regulations, and 20 Comp. Gen. 827. That is 
to say, the nature of the employee’s appointment would be inconsistent 
with administrative action excusing him from working without loss 
of pay. Accordingly, with reference to your second question, the 
employees who did not work on August 15 and 16, 1945, are not en- 
titled to any compensation therefor unless they were entitled to and 
were granted leave of absence with pay for such days. If they were 
not entitled to and were not granted leave of absence with pay for 
such days and did not work on those days, they would be entitled to 
compensation for work performed on Saturday at the straight time 
rate, only, and not at the overtime rate. 

There is no doubt that employees of the class here involved are 
entitled to the benefits of the provisions of section 302 of the Federal 
Employees Pay Act of 1945, quoted above, for work required to be 
performed on “a holiday designated by Federal statute or Executive 
order.” Since Labor Day is a holiday so designated, you are advised 
in answer to your last question, that the employees involved who were 
required to work on such day are entitled to be paid at the rate of one 
and one-half times the regular basic rate of compensation, as au- 
thorized in said section. 


(B-52327) 


COMPENSATION—POSTAL SERVICE PAY STATUTE OF JULY 6, 1945— 
SUBSTITUTES 


In the case of a substitute postal clerk who, upon completion of one year’s service, 
was advanced on April 1, 1945, from the rate of 65 cents per hour to the 
69-cent rate, under the law then in effect, and whose compensation otherwise 
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would be convertible as of July 1, 1945, to the same initial rate (84 cents) 
under section 12 of the Postal Service pay statute of July 6, 1945, as substi- 
tutes previously receiving 65 cents per hour, the advance on April 1, 1945, 
may be disregarded in applying the automatic promotions provisions of 
section 21, and his initial rate under said section 12 may be fixed at the 
second automatic rate (89 cents). 


Comptroller General Warren to the Postmaster General, September 28, 1945: 
I have your letter of September 7, 1945, reference 15, as follows: 


Section 21 of the Act of July 6, 1945, Public Law 134, reads as follows: 

“Employees who, under laws in effect June 30, 1945, are entitled to automatic 
promotions in salary effective July 1, 1945, and for whom automatic promotion 
grades are provided in this Act, shall be given credit for their earned automatic 
promotion in salary before applying the provisions of sections 23 and 24 of this 
Act. Employees who, under the laws in effect on June 30, 1945, would have received 
automatic promotions in salary on October 1, 1945, or January 1, or April 1, 1946, 
and for whom automatic increases in salary not exceeding $100 per annum or 
5 cents per hour, are provided in this Act, shall be given credit for the time served 
since their last promotion prior to June 30, 1945, in determining eligibility for 
automatic promotions under the provisions of this Act.” 

As set out in section 12 the initial rate of pay for substitute clerks in first- and 
second-class offices and substitute city delivery carriers is 84¢ per hour. Prior to 
the passage of this Act the initial rate for such substitutes was 65¢ an hour, 
progressing to 69¢ per hour following one year’s satisfactory service. On July 1, 
1945, all substitute clerks and carriers who were in the groups receiving 65¢ per 
hour and 69¢ per hour as of June 30, 1945, were converted to the 84¢ hourly rate 
under Public Law 134. 

In accordance with section 20 of the Act substitutes, among other employees, 
who under the laws in effect June 30, 1945, would have received a promotion on 
October 1, 1945, shall be given credit for the time served since their last promotion 
prior to June 30, 1945, in determining eligibility for automatic promotion under 
the provisions of this Act. 

In view of the fact that Public Law 134 places substitutes in both the 65¢ 
hourly rate and the 69¢ hourly rate in the same category with respect to conver- 
sion to the 84¢ hourly rate will promotions of substitutes from 65¢ to 69¢ per 
hour prior to July 1, 1945, be considered as “promotions” under Public Law 134? 

A specific example of the operation of this phase of the law follows: 

Substitute clerk “A” was appointed April 1, 1944, at 65¢ per hour. On April 1, 
1945, he was promoted to 69¢ per hour. He was converted to 84¢ per hour in 
accordance with Public Law 134 on July 1, 1945. Under Public Law 134 will he 
be eligible for promotion April 1, 1946, or should his time be computed from 
April 1, 1944, making him eligible for conversion to the 89¢ rate on July 1, 1945, 
by virtue of the fact that the 65¢ hourly rate was merged with the 69¢ hourly 
rate in the conversion? 

Another example: Clerk “B” was appointed October 1, 1944, at 65¢ per hour. 
He was converted to the 84¢ hourly rate on July 1, 1945. By October 1 he will 
be eligible for promotion to the 89¢ rate. If it is determined that in the example 
for clerk “A” the promotion from 65¢ per hour to 69¢ per hour represents an 
actual promotion and that clerk “A” will not be eligible for another promotion 
until April 1, 1946, then the law operates to place clerk “B” in a higher grade 
than clerk “A” notwithstanding that clerk “A” is six months senior to clerk “B.” 


Section 24 of the act of July 6, 1945, 59 Stat. 461, provides: 


Seo. 24. In the readjustment of part-time positions to conform to the provi- 
sions of this Act, substitute, temporary, auxiliary, and other part-time employees 
for whom hourly rates of pay have been provided in sections 12, 13, 14, 15, 16, 18, 
and 19 shall be assigned, respectively, to the hourly rate of pay that most nearly 
equals their base hourly rate plus 20 per centum: Provided, That when the base 
hourly rate plus 20 per centum does not equal the hourly rates provided by this 
Act, fraction units of less than 50 per centum shall be disregarded and fractional 
units of 50 per centum or more shall be considered as a full unit rate of pay. 
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Since 65 cents per hour plus 20 percent results in a rate of 78 cents 
per hour, and 69 cents per hour plus 20 percent, in a rate of 82.8 cents 
per hour—both rates being less than 84-cents per hour, the new mini- 
mum rate established by section 12 of the new statute, 59 Stat. 443—it 
was proper to fix the initial salary rate of all substitutes of the class 
here involved at 84 cents under section 24 of the new statute. How- 
ever, in the absence of any provision in the statute providing other- 
wise, it is reasonable to conclude that section 21 of the new statute, 
59 Stat. 459, quoted in the first paragraph of your letter, should not 
be so applied as to authorize the earlier advancement of a substitute 
receiving 65 cents per hour on June 30, 1945, to 89 cents per hour, the 
second rate under section 12 of the new statute (example B), than a 
substitute who is receiving 69 cents per hour on June 30, 1945 (example 
A). Therefore, in example A it is concluded that all of the substitute 
service prior to July 1, 1945, that is from April 1, 1944, may be counted 
so as to fix his initial salary rate under the new statute at 89 cents per 
hour July 1, 1945, thereby maintaining his same relative position as to 
salary that he held with other substitutes prior to July 1, 1945. 


(B-52664) 


FEDERAL EMPLOYEES PAY ACT OF 1945—APPLICABILITY TO COURT 
REPORTERS OF FEDERAL DISTRICT COURTS 


Court reporters of the Federal district courts appointed pursuant to the act of 
January 20, 1944, whose annual salaries are fixed and adjusted from time 
to time in accordance with prevailing local rates by the Judicial Conference 
of Senior Circuit Judges, are to be regarded as having their compensation 
fixed and adjusted by administrative authority similar to a wage board within 
the meaning of the exclusion provisions of section 102 (c) of the Federal 
Employees Pay Act of 1945 and, therefore, not entitled to the increase in 
basic compensation and the temporary percentage addition to compensation 
prescribed by sections 521 and 522 of the act, respectively. 


Comptroller General Warren to the Director, Administrative Office of the 
United States Courts, September 28, 1945: 


I have your letter of September 26, 1945, as follows: 


Confirming telephone conversations which I have just had with Mr. Yates and 
Mr. McFarland, I write in behalf of the Judicial Conference of Senior Circuit 
Judges, which is now holding its regular annual meeting for 1945, to request an 
expression of your opinion on the question whether or not Part II of Title V of 
the Federal Employees Pay Act of 1945 (Public Law 106 of the 79th Congress, 
approved June 30, 1945) applies to the salaries (exclusive of fees for transcripts) 
of the official reporters of the United States district courts appointed by the 
several district courts under the provisions of Public Law 222 of the 78th Con- 
gress, approved January 20, 1944, (section 5 (a) of the Judicial Code, as amended, 
28 U. S. C. Supp. IV, sections 9 (a) 9 (e) inclusive, and particularly section 9 (c) ). 

Paragraph (a) of the Court Reporting Act provides that, “Each district court 
of the United States, including the district court of the United States for the 
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District of Columbia and the district courts in the territories and insular posses- 
sions, shall appoint one or more court reporters,” the number for each court to 
be determined by the Judicial Conference of Senior Circuit Judges. Paragraph 
(c) provides that, ‘Each reporter so appointed shall receive an annual salary, 
to be fixed from time to time by the Judicial Conference and to be paid in the 
same manner and at the same time that the salary of the clerk of the court is 
paid * * * Such salary shall be not less than $3,000 nor more than $6,000 
per annum.” The act provides that the reporter shall be reimbursed for his 
traveling and subsistence expenses incurred in the performance of his official 
duties away from the place of his regular employment, “within the limitations 
prescribed by law for clerks of district courts,” but that he shall provide his 
supplies at his own expense. The act then authorizes the reporters to charge and 
collect from parties for transcripts furnished such fees, “as may be prescribed 
from time to time by the court subject to the approval of the Judicial Confer- 
ence,” with a provision for payment of the fees for transcripts furnished to 
persons allowed to sue or defend as poor persons by the government. 

The Judicial Conference of Senior Circuit Judges at a special session in April 
1944 authorized the appointment of specified numbers of reporters for the dis- 
trict courts for the several judicial districts and fixed their annual salaries at 
specific amounts, in each case ranging from $3,000 to $5,000 as shown on pages 
4-6 of the inclosed report of the April 1944 session of the Judicial Conference. 
The Conference at its regular annual meeting in 1944 altered some of the de- 
terminations of salaries previously made (pp. 12-13 of the inclosed report of the 
September 1944 session) and approved transcript fees as shown in the appendix of 
the same report. 

The services of the official reporters referred to have begun on various dates 
on and after July 1, 1945, none earlier, because there was no appropriation for 
their salaries prior to the appropriation of $700,000 “For salaries of court re- 
porters for the district courts of the United States, as authorized by the Act of 
January 20, 1944 (Public Law 222) $700,000,” contained in the Judiciary Ap- 
propriation Act for 1946. 

The specific inquiry is whether the Federal Employees Pay Act of 1945 applies 
to the salaries of the official court reporters for the district courts as fixed by the 
Judicial Conference in 1944, and whether there should be added to the salaries as 
so fixed, beginning on July 1, 1945, when the act took effect, the additions to the 
compensation of employees generally of the Judicial branch provided for by 
Title V, Part II, sections 521 and 522 of the act. It is taken for granted that the 
act does not apply to the transcript fees of the reporters. 


* * * . * 7 e 
Sections 521 and 522, Title V, of the Federal Employees Pay Act of 
1945, approved June 30, 1945, 59 Stat. 301, 302, pertaining to employees 
of the judicial branch provide, as follows: 


Sec. 521. Each officer and employee in or under the judicial branch to whom 
this title applies shall be paid additional basic compensation computed as follows: 
20 per centum of that part of his rate of basic compensation which is not in excess 
of $1,200 per annum, plus 10 per centum of that part of such rate which is in 
excess of $1,200 per annum but not in excess of $4,600 per annum, plus 5 per 
centum of that part of such rate which is in excess of $4,600 per annum. The 
limitations of $6,500 and $7,500 with respect to the aggregate salaries payable to 
secretaries and law clerks of circuit and district judges, contained in the eighth 
paragraph under the head “Miscellaneous Items of Expense” in The Judiciary 
Appropriation Act, 1946 (Public Law Numbered 61, Seventy-ninth Congress), shall 
be increased by the amounts necessary to pay the additional basic compensation 
provided by this section; and the changes in the rates of basic compensation in 
the Classification Act of 1923, as amended, made by section 405 of this Act shall 
not be taken into account in fixing salaries under such eighth paragraph. 

Sec. 522. During the period beginning on July 1, 1945, and ending on June 30, 
1947, each officer and employee in or under the judicial branch entitled to the 
benefits of section 521 of this Act shall be paid additional compensation at the 
rate of 10 per centum of (a) the rate of his basic compensation, or (b) the rate 
of $2,900 per annum, whichever is the smaller. As used in this section term 
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“basic compensation” includes the additional basic compensation provided for by 
section 521 of this Act. 


With respect to the application of the above Title V, section 101c 
of the act, 59 Stat. 296, provides: 


Subject to the exemptions specified in section 102 of this Act, title V of this Act 
shall apply to officers and employees in or under the legislative or the judicial 
branch of the Government whose compensation is not fixed in accordance with 
the Classification Act of 1923, as amended, and to the official reporters of proceed- 
ings and debates of the Senate and their employees. 


Sections 102a and b, 59 Stat. 296, list, as exempted from the provi- 
sions of the statute, various officials and employees not here material, 
but section 102c, 59 Stat. 296, provides: 


This Act, except sections 203 and 607, shail not apply to employees whose basic 
compensation is fixed and adjusted from time to time in accordance with prevail- 
ing rates by wage boards or similar administrative authority serving the same 
purpose. 


Court reporters appointed pursuant to the act of January 20, 1944, 
58 Stat. 5, have been held to be “permanent employees” but not subject 
to the annual leave laws as their duties do not require them to be 
“continuously employed during regular tour of duty.” B-51244, 
August 14, 1945, 25 Comp. Gen. 185. 


In the report of the Special Session of the Judicial Conference, 1944, 
it was stated : 


It was resolved that court reporters not serving the court in any other capacity 
be classified into five classes, at annual salaries of $3,000.00, $3,600.00, $4,000.00, 
$4,500.00, and $5,000.00, and that in the determination of the appropriate classi- 
fication for each reporter consideration be given to (1) the recommendations of 
the district judges for the district in which the appointment is to be made, which 
had been submitted prior to the convening of the Conference through the respec- 
tive senior circuit judges; (2) the number of sessions of the district court held 
during the year; (3) the number of days spent during the year in trial or argu- 
ment of cases in the district court; (4) the population of the district and the 
cost of living in the locality; (5) the amount of time during which the reporter 
would be required to be in attendance upon the court engaged in the performance 
of his duties, and the opportunities available to him to earn additional compensa- 
tion for work unrelated to his position as federal court reporter; and (6) rele- 


vant special circumstances, including the cost of similar services in the 
locality. * * * 


The salaries so fixed at the Special Session were changed at the 


regular September Session of the Judicial Conference, and the report 
of that Conference stated : 


* * * Tn reaching its conclusions, the Conference also considered the rates 
established for official reporters in the state courts in the vicinity of the respective 
federal courts, and the rates for reporting services now charged in the federal 
courts. It took into account the fact that the salaries authorized at the April 
1944 session of the Conference will exceed the per diem fees previously received 
by court reporters in the federal courts. * * 


It thus appears that the action of the Judicial Conference in fixing 
the salaries to be paid court reporters was based largely upon the cost 
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of similar services in the locality, that is, in accordance with “pre- 
vailing wages” and that the action and authority of the Conference in 
adjusting the compensation of court reporters from time to time con- 
stitute “similar administrative authority” to a wage board within the 
purview of section 102c of the Federal Employees Pay Act, supra. 
Of. 22 Comp. Gen. 641, 651, 804. 

Therefore, it is concluded that sections 521 and 522 of the Federal 
Employees Pay Act have no application to court reporters appointed 
pursuant to the act of January 20, 1944. See B-6061 to you August 6, 
1945. Accordingly, any changes in their basic salaries or transcrip- 
tion fees must be by action of the Judicial Conference and cannot be 
made effective retroactively. 


(B-44054) 


PAY—SERVICE CREDITS—NAVAL RESERVE—PROHIBITION AGAINST 
CONCURRENT MEMBERSHIP IN MILITARY ORGANIZATIONS AS 
AFFECTING COUNTING OF SERVICE UNDER COMMISSION 


Since the prohibition in the Naval Reserve Acts against Naval Reservists being 
members of a military organization has no operation to affect an officer’s 
de jure status in the Naval Reserve, acquired upon acceptance of a commission 
in the Naval Reserve while still a member of the Officers’ Reserve Corps 
(25 Comp. Gen. 241), the officer is entitled to count for pay purposes, as a 
Naval Reserve officer on active duty, service in the Naval Reserve from the 
date he accepted his commission therein, regardless of whether he performed, 
after termination of his old commission, “an affirmative act” constituting an 
acceptance by conduct of his new commission. 24 Comp. Gen. 251, modified. 


Assistant Comptroller General Yates to the Secretary of the Navy, October 1, 
1945: 


There has been considered your letter of April 28, 1945, as follows: 


Reference is made to the Assistant Comptroller General’s decision, B—44054, 
dated September 22, 1944, which denied the right of Commander Eugene Henry 
Moyle, MC-V(S), USNR, to count for pay purposes certain inactive service in 
the Naval Reserve. 

At the time of rendition of the above-mentioned decision, no evidence had been 
presented by the Navy Department concerning the performance of some affirma- 
tive act by Commander Moyle indicating his intention to accept such commission 
subsequent to the removal of the disqualification in his case. 

In connection with the above there is forwarded herewith an undated letter 
from the Bureau of Naval Personnel, with enclosure of a certified copy of an 
Annual Fitness Report required by the Bureau of Naval Personnel of all reserve 
officers on inactive duty, which report, it will be observed, was executed by Com- 
mander Moyle on June 26, 1935. 

Your decision is requested as to whether or not, on the basis of the additional 
evidence transmitted herewith, the Bureau of Naval Personnel is now authorized 
to change the service record of Commander Moyle to show that longevity pay 
gin A credit of this officer in the U. S. Naval Reserve will begin as of June 
26, 1935. 


In the decision of September 22, 1944, B-44054, 24 Comp. Gen. 251, 
referred to in your letter, it was held, in effect, in view of the express 
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prohibition contained in section 4 of the Naval Reserve Act of 1925, 
43 Stat. 1081, that “no officer or man of the Naval Reserve shall be a 
member of any other naval or military organization except the Naval 
Militia,” that the acceptance by Lieutenant Commander Moyle of a 
commission in the Naval Reserve on September 13, 1934, was ineffective 
because he then was a member of the Medical Corps Reserve. How- 
ever, it was pointed out that such circumstances did not invalidate the 
commission in the Naval Reserve nor prevent valid acceptance thereof, 
after removal of the disqualification, either by formal acceptance or 
acceptance by conduct evidenced by “some affirmative act by the 
appointee indicating his intention to accept such commission.” But 
it was held that the mere receipt by the officer of a letter from ap- 
propriate naval authority notifying him of his assignment to Base 
Hospital Unit No. 2, New York, New York, “for duty in the event of 
mobilization” properly could not be considered an “affirmative act” 
on the part of the officer legally sufficient to constitute an acceptance 
by conduct of such commission in the Naval Reserve. 

In the more recent decision addressed to you under date of August 
31, 1945, B-44092, 25 Comp. Gen. 241, there was further considered 
the operation of the provisions of section 4 of the Naval Reserve Act 
- of 1925, swpra, and the like provision contained in the Naval Reserve 
Act of 1938, 52 Stat. 1176, with respect to circumstances similar to 
those here involved, that is, the acceptance of a commission in the 
Naval Reserve by a person then holding a commission in the Officers’ 
Reserve Corps of the Army, and it was concluded that the said prohi- 
bition contained in the above-mentioned Naval Reserve Acts did not 
prevent a valid acceptance of the appointment in the Naval Reserve, 
since both offices are under the same appointing power and, in such 
circumstance, the appointment to the second office may be viewed as 
an acceptance of resignation from the first office. It was said in that 
decision : 


Since the President has the power of appointment and discharge as to officers 
in both the Naval Reserve and the Officers’ Reserve Corps, I believe the conclu- 
sion is warranted that the appointment of a member of the Officers’ Reserve 
Corps as an officer in the Naval Reserve is tantamount to an acceptance of the 
officer’s resignation from his commission in the Officers’ Reserve Corps, so 


as to constitute him a de jure officer in the Naval Reserve under the last appoint- 
ment. 


Applying the principles of the latter decision, it now is unnecessary 
in the present case to consider whether the execution of an Annual 
Fitness Report by Lieutenant Commander Moyle, as required by regu- 
lations of the Naval Reserve, constituted “an affirmative act” on his 
part such as might be considered as an acceptance by conduct of the 
commission in the Naval Reserve and you are advised that, irrespective 
of that matter, Lieutenant Commander Moyle is entitled to credit for 
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service in the Naval Reserve from September 13, 1934—the date he 
accepted the commission in that organization. 

The said prior decision of September 22, 1944, in the present case 
is modified accordingly. 


(B-51791) 


GOVERNMENT PRINTING OFFICE EMPLOYEES—INCLUSION OF LUNCH 
PERIOD AS COMPENSABLE TIME 


In fixing the compensation of journeymen, apprentices, laborers, etc., of the Gov- 
ernment Printing Office by the hour “for the time actually employed,” under 
the procedure set out in the act of June 7, 1924, neither the daily lunch period 
of one-half hour nor any other period of non-employment during which the 
employees are regularly and totally excused from duty may be included as 
official time worked and be counted as time to be paid for. 


Comptroller General Warren to the Public Printer, October 2, 1945: 

Reference is made to your letter of August 17, 1945, in which you 
request decision as to whether, under a wage scale agreement presently 
being negotiated under the Kiess Act, 44 U. S. C. 40, the daily lunch 
period of one-half hour allowed the employees of the Government 
Printing Office iawfully could be incorporated as official time worked 
and be counted as time to be paid for. The following letter, addressed 
tu you by one of the employees’ representatives, was forwarded by you 
for consideration in connection with the question presented : 


In our conference with you on July 25, you will recall that the question arose 
as to whether section 3 of our wage proposal—a work shift of 8 continuous hours 
with one-half-hour paid lunch period within the shift—could be incorporated in 
the wage agreement in view of the applicability of the 40-hour week law, and 
— you mentioned the possibility of submitting the question to the Comptroller 

eneral. 

Herewith are our reasons for believing that the proposal is not in violation of 
the law: 

Section 23 of the act of March 28, 1934, provides that “for the several trades and 
occupations [compensation for] which is set by wage boards and administrative 
authorities * * * the regular hours of labor shall be not more than forty 
per week.” 

Craftsmen of the Government Printing Office, being under the Kiess Act (44 
U. S. C. 40), are encompassed by the scope of the 40-hour week law. 

There are only three other groups of employees in the District of Columbia 
who are subject to the 40-hour week law. These are the employees of the Bureau 
of Engraving, the Navy Yard, and the Coast and Geodetic Survey. All three have 
a paid lunch period within their 8-hour tour of duty. 

In the case of the Bureau of Engraving the practice of granting a paid lunch 
period within the shift is of long standing—antedating by many years the act of 
March 28, 1934. The basis upon which the employees of the Bureau of Engraving 
receive this privilege is that they are not permitted to leave the building until 
quitting time, because the loss of time involved in checking the printed bonds 
and money against the stock would make for higher rather than for lower operat- 
ing costs if the workers did not remain within the building during the lunch 
period. 

And while the parallel is not exact between the Government Printing Office 
craftsmen and those in the Bureau of Engraving in the matter of remaining 
within the building during the lunch period, there is at least a reasonable basis 
for comparison between the two groups in this respect due to the fact that there 
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are some 7,000 employees in the Government Printing Office and only a few small 
restaurants in the vicinity, thus making it impossible for more than a small per- 
centage of the G. P. O. workers to leave the building if they expect to find any- 
thing to eat. So that, while in theory there is a substantial difference, in actual 
practice the difference is very small. 

The Navy Yard has had for many years a paid lunch period in order that three 
8-hour shifts might be worked without overlapping tours of duty. Here the par- 
allel with the Government Printing Office would seem to be especially pertinent, 
because in the Office—as in the Navy Yard—the amount of work that can be pro- 
duced is governed largely by the number of machines available, and for that 
reason overlapping shifts would cause men to remain idle while others were using 
the machines. The advantage to the Office of around-the-clock operation is so 
obvious that comment would be superfluous. 

Recapitulating, then, only the Government Printing Office employees among 
workers in the District of Columbia subject to the 40-hour week law do not 
have a paid lunch period within the 8-hour tour of duty. 

In fairness to the Government Printing Office employees this discrimination 
should be terminated in the new wage agreement. It would appear that there is 
an absolute duty to eliminate the inequity complained of by conforming to the 
prevailing practice. 

The fourteenth amendment to the Constitution of the United States requires 
that no State shall deny to any person within its jurisdiction the equal protec- 
tion of the laws. We are confident that the Comptroller General will not exercise 
a prerogative denied to the States and rule that the 40-hour week law is to be 
applied in the case of the Government Printing Office employees in a manner 
less favorable than it is applied to all others employed in the District of Columbia 
whose hours of work are governed by the said law. 

May we ask, then, that you submit the matter to the Comptroller General for 
a ruling. 


The suggestion with reference to section 23 of the act of 1934, 48 Stat. 
522, is inapplicable for the reason that said statute does not control 
the measure of compensation for the regular workweek, but, instead, 
provides merely for (1) the restoring of wage earnings previously 
reduced, (2) the fixing of the regular hours of work at not over forty 
per week, and (3) the compensating for overtime at not less than 
time and one-half. In the case of the Government Printing Office, the 
statutory guide for the computation of basic wages is found in the act 
of June 7, 1924, 43 Stat. 658, 44 U. S. C. 40, which reads, in part— 


§ 40. Employment by Public Printer of employees; pay. 

The Public Printer may employ, at such rates of wage and salaries, including 
compensation for night and overtime work, as he may deem for the interest of 
the Government and just to the persons employed, except as otherwise provided 
herein, such journeymen, apprentices, laborers, and other persons as may be 
necessary for the work of the Government Printing Office; but he shall not, at 
any time, employ more persons than the necessities of the public work may re- 
quire or more than two hundred apprentices at any one time. The minimum pay 
of all journeymen printers, pressmen, and bookbinders employed in the Govern- 
ment Printing Office shall be at the rate of 90 cents an hour for the time actually 
employed. Except as hereinbefore provided, the rate of wages, including com- 
pensation for night and overtime work, for more than ten employees of the same 
occupation shall be determined by a conference between the Public Printer and 
a committee selected by the trades affected, and the rates and compensation so 
agreed upon shall become effective upon approval by the Joint Committee on 
Printing; if the Public Printer and the committee representing any trade fail 
to agree as to wages, salaries and compensation, either party is hereby granted 
the right of appeal to the Joint Committee on Printing, and the decision of said 
committee shall be final; the wages, salaries, and compensation determined as 
provided herein shall not be subject to change oftener than once a year there- 
after. * © © 


Even if there were no other standard fixed, either by law or by 
practice, in private industry or in public employment, the statute 
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just quoted would require the result it plainly calls for, namely, 
compensation by the “hour for the time actually employed,” which 
necessarily excludes any hours of non-employment in respect of any 
period during which the personnel are totally excused from duty, 
whether for luncheon or otherwise. However, for comparative pur- 
poses at least, a: further guide is available under the Fair Labor 
Standards Act. In several cases, involving employees required to 
stay at the site of their work during the entire noon lunch period, 
the uniform ruling has been that such periods are not computable 
as “hours worked.” See Tennessee Coal, Iron & R. Co. v. Muscoda 
Local ( D. C., Ala., 1941), 40 F. Supp. 4, as modified and affirmed 
(C. C. A. 5), 187 F. 2d 176, the ruling as to which was not disturbed 
in connection with the appeal on the “portal to portal” ru‘e, 321 
U. S. 590. See, also, Sunshine Mining Co. v. Carver (D. C., Id., 
1941), 41 F. Supp. 60; Fox v. Swmmit King Mines, Ltd. (C.C.A. 9, 
1944), 143 F. 2d 926; and cf. Armour & Co. v. Wantock, 323 U. S. 126. 

Accordingly, it must be held that the wages fixed under the pro- 
cedure set out by the act of 1924 must, as the statute recites, be 
computed upon the time actually employed, excluding any period 
during which the employees are regularly and totally excused from 
duty at the luncheon hour or otherwise. If there be other agencies 
which follow a different rule—paying for time not served and for 
work not done—the remedy, unless the differentiation is sanctioned 
in the law, would not lie in the direction of furthering the error 
elsewhere. 


(B-52095) 


FEDERAL EMPLOYEES PAY ACT OF 1945—TRAVEL TIME 


An employee not subject to the 40-hour week statute of March 28, 1934, whose 
compensation is fixed by administrative regulation having the force and 
effect of law upon a daily or hourly basis, rather than upon an annual basis, 
is entitled, while in a travel status away from his headquarters, to his 
straighttime compensation for travel time during his usual hours of work 
on a regular workday of his 44-hour workweek, but not to overtime compen- 
sation under section 201 of the Federal Employees Pay Act of 1945 for travel 
thereafter on such a day. 

An employee not subject to the 40-hour week statute of March 28, 1934, whose 
compensation is administratively fixed on a daily or hourly basis, and who, 
while in a travel status, perfgrms only travel on the “overtime” and non- 
workdays outside of his regular 44-hour weekly tour of duty, is entitled to 
regular compensation for travel performed during hours corresponding to 
those of his daily tour of duty; however, overtime compensation is payable 
under section 201 of the Federal Employees Pay Act of 1945 for any period 
of actual work during or outside of those hours which is in excess of 40 
hours during the week. 

An employee not subject to the 40-hour week statute of March 28, 1984, whose 
compensation is administratively fixed on a daily or hourly basis, and who 
travels by truck or other vehicle from a place of duty during hours outside 
of his regular tour of duty, is not entitled to payment of compensation for 
such travel time, except that compensation at straighttime rates may be 
paid for travel time after the “overtime” hours of his regular workweek, 
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and on a non-workday, corresponding to those of his regular daily 8-hour 
tour of duty. 

An employee not subject to the 40-hour week statute of March 28, 1934, but 
compensated at daily or hourly rates pursuant to administrative regulation, 
who, while in a travel status, worked so long at a duty station as to preclude 
his return to his headquarters on the same day, is entitled, upon his return 
on the following day which is a non-workday, to straighttime compensation 
for travel time by truck or other conveyance during the 8 hours corresponding 
to those of his regular tour of duty. 

Official travel time of a forest ranger employed on a per annum basis dur- 
ing hours outside of his regular working hours—including overtime hours 
regularly established—may not be compensated under the Federal Employees 
Pay Act of 1945 at either straighttime or overtime rates, regardless of the 
mode of transportation utilized. 25 Comp. Gen. 121, amplified. 

Where a laborer hired on a per diem basis is assigned in an emergency during 
his basic 40-hour workweek to fire-fighting work at fire-fighting rates, as 
required by his contract of employment, any overtime served as a fire fighter 
may be used to “fill in” time lost during the basic workweek in the regular 
position of the employee, so that overtime work performed as a laborer may 
be compensated at overtime rates pursuant to section 201 of the Federal 
Employees Pay Act of 1945. 


Comptroller General Warren to the Secretary of Agriculture, October 2, 1945: 


I have your letter of August 29, 1945, as follows: 


In decision B-51099 dated July 28 the reply to question 8 refers specifically 
to per annum employees, and there remains a doubt as to the travel time of 
other classes of full-time (although temporary in many cases) employees not 
on per annum basis. Decision 14 Comp. Gen. 907 with respect to employees 
subject to Section 23 of Act of March 28, 1934 (48 Stat. 522, 5 U. S. C. 678c) 
states that travel time may be paid for at the basic rate per hour for not to 
exceed 8 hours in any one day and that travel time in excess of the basic 40- 
hour week should be eliminated “when computing hours of labor for over-time 
pay purposes”. Decision 24 Comp. Gen. 65 states that hourly-rate employees 
subject to that Act whose regular weekly work schedule is six 8-hour days 
Monday to Saturday are entitled to compensation for not to exceed 8 hours 
at overtime rates for travel on Saturday, the overtime day, and for not to 
exceed 8 hours at basic rate for Sunday travel (outside the regular work 
schedule). Decision 24 Comp. Gen. 210 states further that an employee who 
(quoting from the syllabus) “performs both actual work and travel on a day 
outside of his 5-day weekly tour of duty is entitled to regular or overtime 
compensation, as the case may be, for travel performed during the 8 hours 
corresponding to those of his regular tour of duty, only, and to no compensation 
for travel performed after such hours”. 

It seems clear that an employee subject to the 1934 Act would be paid (1) 
basic time for travel during the regular hours in the 40-hour week, (2) over- 
time pay for travel within similar hours on days outside the 40-hour week 
(and in excess of 40 hours) on which both actual work and travel is per- 
formed, but (3) would be paid for no travel time either within or outside 
the days covered by the regular tour of duty if before or after the regular 
working hours of a day. Also, it is understood that for travel alone, no 
work being performed, an employee under the 1934 Act would be allowed 
basic wage for travel on a nonwork day (Sunday) between the hours constitut- 
ing the normal work day, but nothing for travel outside of such hours. 

The Forest Service has many employees hired at local rates not fixed and 
adjusted by Wage Boards or similar authority, and therefore not subject to 
the 1934 Act, such as laborers on improvement, brush disposal and other work 
at daily or hourly rates with an administrative workweek of 44 hours. Some 
of these are employed with the understanding that when assigned to fire sup- 
pression work they will be paid at the rate applying to the regular employment, 
and others with the understanding that fire suppression work will be paid for 
at the applicable fire rate. Aside from fire suppression, travel ordinarily is 
limited to transferring from one camp to another. Assuming for these em- 
ployees a daily work period of 8:00 a. m. to 5:00 p, m. Monday to Friday and 
8:00 a.m. to 12:00 m. Saturday, the following questions are presented: 

1. In the regular work [week], would travel time be allowed as work time 
for two hours or three hours if the travel from one camp to another were 
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performed between 3:00 p. m. and 6:00 p. m., Monday to Friday, of which 
only two hours is within the regular work day? If three hours, would the 
one hour in excess of basic time for the week be at basic or overtime rate? 

2. Under No. 1, would pay for travel time be allowed on Saturday afternoon 
or on Sunday (1) between 8:00 a.m. and 5:00 p.m. or (2) outside of these 
hours, if (a) no work is performed after Saturday noon, or (b) some work 
is performed on the Saturday afternoon or the Sunday in which the travel 
occurs? If allowed, would it be at overtime or basic rate? 

3. If such employee is sent to a fire or returns from a fire by truck or other 
vehicle before 8:00 a.m. Monday to Saturday, after 5:00 p.m. Monday to 
Friday, or on Saturday afternoon or Sunday, may payment be made for such 
travel time (a) occurring before or after the normal working hours or (b) on 
Saturday afternoon and Sunday within the hours corresponding to regular 
tour of duty? If so, would payment be at basic or overtime rate? 

4. In No. 3, would it make any difference whether the travel is performed 
on a day on which no work is performed? Ag an illustration, an employee 
completes his work on a fire late Saturday, remains at the fire camp over 
night and travels back to the improvement camp Sunday morning, on which 
day no work is performed. 

Pending your decision the Forest Service is applying to these full-time (al- 
though seasonal) employees at hourly and daily rates the rules stated in the 
July 28 decision with respect to per annum employees. 

5. Further consideration is desired as to the application to per annum em- 
ployees of your reply to question 8. In explanation of a difference between this 
decision and decisions under the 1984 Act, the decision states that it is believed 
Congress did not intend the new Pay Statute “to be so administered as to cause 
the statutory limitation upon the annual basic salary rate, plus regular overtime 
compensation during any week, to be exceeded by authorizing payment of any 
additional compensation solely because of official travel outside of the basic 
workweek plus the period of regularly ordered overtime—in this case 44 hours 
per week”. Question has been raised as to whether this conclusion applies only 
to travel alone outside the regularly scheduled work-week or applies also to days 
outside the regular tour of duty on which both travel and work are performed. 
It is clear from the decision that travel between two duty points performed on 
Saturday afternoon or Sunday, no work being performed, would entitle an 
employee to no additional compensation. It commonly happens in forest fire 
suppression work and occasionally in other work that an employee travels on 
Saturday afternoon or Sunday to and/or from a specific job. For example, a 
forest ranger may receive a fire report at 3:00 p. m. Saturday or 10:00 a. m. 
Sunday, spend an hour or other period traveling to the fire and after it is extin- 
guished return to his station. In such event may he be allowed compensation 
for his travel time to and from the fire Saturday afternoon or Sunday (a) 
within the hours corresponding to his regular tour of duty such as 8:00 a. m. to 
5:00 p. m. and (b) before or after such hours? 

6. In No. 5 would it make any difference whether he traveled (a) in a Govern- 
ment truck with or without assistants, he driving the truck and transporting 
such tools and supplies as he expects to need on the fire (which may be a small 
quantity), (b) in a Government or his own passenger car under the same condi- 
tions, or (c) by horseback? Incidentally, it may be mentioned that any travel 
by foot from the point of leaving the vehicle to and from the fire is considered 
work time as is also any work necessary in caring for a horse. 

7. If travel time is allowable under the above question would the same rule 
apply to travel to and from a specific job not endangering life or property? 

8. In replying to question 17 in the July 28 decision it was stated that an 
employee detailed from his usual work to firefighting who works 15 hours on 
fire in one day, paid for at firefighting rates, may count 8 hours of the day’s 
work to complete his basic workweek so that any overtime work on the regular 
job on Saturday would be at overtime rate. Further question arises as to 
whether firefighting time in excess of 8 hours on one day may be credited, under 
certain conditions, toward the basic time of another day on which regular 
work is not performed. Where the employment contract requires a man to 
leave his normal work and fight fire as necessary at firefighting rates, it would 
be unfair to deprive him of overtime earnings that he would otherwise have 
on the regular job. Occasionally a man may be engaged in strenuous fire- 
fighting work for 15 or 20 hours a day for one or more days and as a result 
be so exhausted as to justify refraining from regular work on a following day. 
As a specific question, if an employee should work 18 hours at firefighting on 
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Tuesday, quitting work near midnight, could he be relieved from working on 


his regular job Wednesday and of the 18 hours firefighting time count for com- t di 
pletion of the basic week 8 hours each for Tuesday and Wednesday so that his ' 
regular work at the end of the week (Saturday) would be at overtime rate? 0! 
The rules stated in the decision of September 9, 1944, 24 Comp. ti 
Gen. 210, are as follows (quoting from the syllabus) : - 
An employee subject to the 40-hour week statute of March 28, 1934, who is in P 
a travel status away from headquarters is entitled to his regular compensation 0! 
for travel time during his usual hours of work on a regular workday of his 0 


5-day weekly tour of duty, but not for any travel time thereafter on such a day. 
An employee subject to the 40-hour week statute of March 28, 1934, who is in 


a travel status away from headquarters is entitled to overtime compensation for 9 

any period of “labor”—as distinguished from travel—beyond his 40-hour weekly 

tour of duty, whether such labor be performed on a non-workday or during r 

hours outside of his daily_tour of duty on a regular workday. f 
An employee subject to the 40-hour week statute of March 28, 1934, who, while b 

in a travel status, performs both actual work and travel on a day outside of his 

5-day weekly tour of duty is entitled to regular or overtime compensation, as the ti 


case may be, for travel performed during the 8 hours corresponding to those 


of his regular tour of duty, only, and to no compensation for travel performed 1 
after such hours—thus requiring that the maximum of 8 hours for which com- ~ 
pensation would be payable as for travel time be reduced by the number of 

hours’ actual work performed during the hours corresponding to the regular t 
tour of duty. ( 


The rule stated in decision of August 3, 1944, B-43439, 24 Comp. Gen. 65, with 
respect to payment of overtime compensation to employees subject to the 40-hour 
week statute of March 28, 1934, for travel time on Saturday, the “overtime” day 
of the workweek under present work schedules, is applicable prospectively 
only * * * 

Those rules are for application in considering the first four ques- 
tions presented—rather than the rule stated in the decision of July 28, 
1945, B-51099, 25 Comp. Gen. 121 (question and answer 8)—in the 
case of employees of the class mentioned in the third paragraph of 
your letter whose compensation is fixed by administrative regulation 
having the force and effect of law upon a daily or hourly basis, rather 


{ 
than upon an annual basis, notwithstanding that the 40-hour week 
( 


rm Th _—-_ 


statute of 1934 is not regarded as applicable to them. The distinction 
between employees paid upon a daily or hourly basis and employees 
paid upon an annual basis with regard to travel time is stated in said 
decision of July 28, 1945 (see question and answer 8). The employees 
mentioned in the third paragraph of your letter are entitled to over- ) 
time compensation at the rate of one and one-half times their basic ) 
rate “for all hours of employment, officially ordered or approved, in 
excess of forty hours in any administrative workweek” (quoting from 
section 201 of the Federal Employees Pay Act of 1945, 59 Stat. 296), 
provided, of course, that the per annum equivalent rate is less than 
$2,980 per annum. Decision of July 10, 1945, B-50789, 25 Comp. 
Gen. 35. 

In the light of the foregoing, your questions are answered specifically 
as follows: 

1, Only two hours of travel time may be paid for at straight time 
rates as employment, that is, from 3 p.m. to 5 p.m. The employee 
would not be entitled to overtime compensation. 
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2. Travel time is allowable as employment for four hours on Satur- 
day afternoon and on Sunday between 8 a. m. and 5 p. m. regardless 
of whether actual work is performed during those hours, but travel 
time only outside of those hours and the hours of the basic workweek 
is not allowable as employment. Basic rates of compensation are 
payable for travel time only during those hours and overtime rates 
of compensation are payable for any period of actual work during or 
outside of those hours which is in excess of 40 hours during the week. 

3. In the application of the rules stated in the decision of September 
9, 1944, supra, travel time by truck or other vehicle would not be 
regarded as being different from travel by any other means. There- 
fore, payment of compensation may not be made solely for travel time 
by truck or other vehicle before 8 a. m. or after 5 p. m. on Monday 
to Friday, inclusive, but compensation at straight time rates may be 
paid for travel time by truck or other vehicle during four hours on 
Saturday afternoon and during eight hours on Sunday corresponding 
to the regular daily tour of duty on other days. Compare 24 Comp. 
Gen. 557. 

4. If the employee worked so late on Saturday as to preclude return 
to headquarters that night, the answer to question 3 would be applica- 
ble, that is, the employee would be entitled to straight time compen- 
sation for travel time by truck or other conveyance after 8 a. m. on 
Sunday. 

5. In the decision of July 28, 1945, B-51099, supra, to you, there 
was answered in the affirmative that part of question 8, as follows: 

* * * In other words, if employees covered by the Pay Act of 1945 are in 
travel status during Saturday and Sunday, they would be entitled to the four 
hours overtime pay on Saturday only. No overtime pay or straight time pay 
should be granted for any other hours during Saturday or Sunday by mere reason 
that the employee is in travel status, unless work is actually ordered or per- 
formed. An employee, however, since he is in a travel status during such days 
would be entitled to per diem in lieu of subsistence. Are these assumptions 
correct? 

That rule was stated as applicable to all per annum employees and 
no reason is perceived—and none has been advanced—why it should 
not apply to the employee referred to under this question. Accord- 
ingly, both subquestions (a) and (b) are answered in the negative. 

6. Subquestions (a), (b), and (c) are answered in the negative, 
that is, the answer to question 5 is equally applicable to this question. 

7. In the light of the answers to questions 5 and 6, supra, no answer 
to this question is required. 

8. Question and answer 17 in decision of July 28, 1945, B-51099, 
supra, to you, were stated as follows: 


17. Is the basic week or the overtime pay for a regular position affected by 
assignment to other work? For example, a laborer assigned to road or trail work 
may be hired at $6.00 a day with the understanding that if a fire breaks out, he 
will be assigned to fire-fighting during which time he will be paid at the current 
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fire rate applicable to the position filled. Firefighters are paid at rates estab- 
lished by wage boards but such rates do not provide for overtime compensation 
inasmuch as firefighters are not considered members of the “trades and occupa- 
tions” referred to in the Act of March 28, 1934. Will this employee be entitled 
to overtime as a laborer if he works eight hours a day Monday through Thursday 
and four hours on Saturday as a laborer, and 15 hours on Friday as a firefighter 
at the fire rate? In the laborer position for which employed, he will have worked 
only 36 hours, but a total of 51 hours in the two jobs. 

If, as is understood, the appointment or contract of employment provided for 
assignment of this employee to fire fighting when the need arises and for payment 
therefor at a different rate, he would be entitled to count the service as fire 
fighter for eight hours on Friday to complete his basic workweek of 40 hours. 
Hence, he would be entitled to compensation at straight time for 32 hours (Monday 
through Thursday) as laborer, plus four hours overtime compensation for Satur- 
day as laborer, plus 15 hours straight time as fire fighter for Friday. 

For like reasons, any overtime served as a fire fighter during the week 
may be used to “fill in” time lost during the basic workweek in the 
regular position of the employee. Therefore, this question is answered 


in the affirmative. 


(B-52216) 


INTER-AGENCY LOANS OF EQUIPMENT—REIMBURSEMENT FOR 
LOSSES 


In the absence of specific statutory authority for reimbursement for the loss of 
property or equipment loaned between bureaus, agencies, or activities of the 
same department, the loss remains upon the agency owning the property or 
equipment, and, therefore, a civil activity of the War Department may not 
be reimbursed for equipment loaned to and lost by the United States Army. 


Comptroller General Warren to the Secretary of War, October 3, 1945: 

There was received, by indorsement of August 28, 1945, from the 
Chief of Engineers, a letter dated July 26, 1945, from the United States 
Engineer Office, New Orleans, Louisiana, requesting decision whether 
under the facts and circumstances hereinafter narrated, the District 
Engineer at New Orleans may be reimbursed for the loss of an item 
of property loaned to the United States Army, Port of Embarka- 
tion, New Orleans, Louisiana. 

The record discloses that on October 19, 1944, the United States 
Engineer Office, New Orleans District, winaherred for use for an 
indefinite period without a fixed rental to the United States Army, 
Port of Embarkation, four 50-ton ball bearing jacks, as evidenced by 
the completion of War Department memorandum receipt; that three 
of the jacks were returned to the lending accountable officer but that 
the fourth jack was lost while in possession of the borrower; that a 
value of $50 was placed upon the missing jack by the United States 
Engineer Office and demand for said amount was made upon the bor- 
rower; that reply was received “that it is the wartime policy that one 
Government Agency should not pay out of its appropriation another 
Government Agency for tort losses”; and that the Chief of Engineers 
views the matter as one of “reimbursement specifically required 
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by the provisions of statutory law contained in the Act of 13 June 
1902 (33 U.S. C. A. 631) ; Section 601, of the Economy Act of 30 June 
1932, as amended (31 U.S. C. A., 686 (a and b)) ; and 31 U.S.C. A., 
628.” 

The act of June 13, 1902, 32 Stat. 373, as contained in 33 U. S. C. 
631, provides : 


The Secretary of War may direct a temporary transfer of any property em- 

ployed in the improvement of rivers and harbors whenever, in his judgment, such 
transfer would secure efficient or economical results, and such adjustment in the 
way of charges and credits shall be made between the projects affected as may 
be equitable. 
The above-quoted provision of law was considered in decision dated 
April 4, 1917, of a former Comptroller of the Treasury—81 MS Comp. 
Dec. 46—involving the question of reimbursement for the loss of a 
barge loaned by the District Engineer Officer of the fourth Mississippi 
district to the District Engineer Officer of the New Orleans district. 
Letter dated March 16, 1917, of the Chief of Engineers, quoted in said 
decision, reads, in pertinent part, as follows: 

It has been considered that the last sentence of this section conferred upon the 
Secretary of War authority to temporarily transfer plant from one district to 
another, and to fix the terms of transfer and it has been the uniform practice of 
Department to make such transfers subject to the condition that the borrowing 
district shall assume the risk and reimburse the loaning district for any accidental 
loss or damage that may occur to the plant. This reimbursement is of course in 
addition to the reasonable compensation fixed for the actual work performed. 
With respect to that contention, the former Comptroller of the Treas- 
ury stated : 

I find nothing in this provision which relates to damages or losses of property 
belonging to one district while loaned temporarily to another district. It is pro- 
vided in the law that “such adjustment in the way of charges and credits shall 
be made between the projects affected as may be equitable.” This would seem to 
have reference to cost of operation rather than an adjustment for losses. 

In the absence of specific provision of law for payment for losses, I think the 
decision in 22 Comp. Dec., 390, is applicable, and such being the case payment to 
the fourth Mississippi River district for the loss of the barge in question is not 
authorized. * * * 

In the referred-to decision, 22 Comp. Dec. 390, it was held (quoting 
the syllabus) : 

The ownership of public property is in the Government and not in a depart- 
ment or branch thereof having possession of the property, and, accordingly, an 
executive department may not lawfully be reimbursed for the value of such prop- 
erty loaned to, and lost by, another department. 

In line with said decisions I have to advise that the act of June 18, 
1902, supra, which provides for the temporary transfer of property and 
an equitable adjustment of charges and credits between projects, re- 
lates to the temporary transfer of property within and between en- 
gineering districts and not to a loan of property by a district engineer 
to another department, agency or activity, and that said act is no 


authority for the reimbursement sought in the present case. 
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It is a rule of long standing that where one department loans prop- 
erty or equipment to another it is not entitled to charge for its use 
or depreciation, or to have lost property replaced or damaged prop- 
erty repaired by the borrowing department upon its return to the 
loaning establishment. See 10 Comp. Gen. 288, and cases cited therein. 
The same rule applies with respect to loans of property or equipment 
between bureaus, agencies, or activities of the same department. 
Hence, in the absence of specific statutory authority for reimburse- 
ment for the loss of loaned property or equipment the loss must re- 
main where it falls, that is, upon the agency owning the property or 
equipment. See A-35803, dated March 25, 1931; A-81991, dated Janu- 
ary 11, 1937. 

Moreover, section 628, Title 31, United States Code [section 3678, 
Revised Statutes], provides as follows: 

Except as otherwise provided by law, sums appropriated for the various 
branches of expenditure in the public service shall be applied solely to the objects 
for which they are respectively made, and for no others. 

Obviously, the appropriations made for the United States Army are 
not available for civil purposes of the War Department. 

The Chief of Engineers cites section 686, Title 31, United States 
Code, as additional authority for the reimbursement sought. Said 
section provides, in pertinent part, as follows: 

(a) Any executive department or independent establishment of the Govern- 
ment, or any bureau or office thereof, if funds are available therefor and if it is 
determined by the head of such executive department, establishment, bureau, or 
office to be in the interest of the Government so to do, may place orders with any 
other such department, establishment, bureau, or office for materials, supplies, 
equipment, work, or services, of any kind that such requisitioned Federal agency 
may be in a position to supply or equipped to render, and shall pay promptly by 
check to such Federal agency as may be requisitioned, upon its written request, 
either in advance or upon the furnishing or performance thereof, all or part of the 
estimated or actual cost thereof as determined by such department, establish- 
ment, bureau, or office as may be requisitioned; but proper adjustments on the 
basis of the actual cost of the materials, supplies, or equipment furnished, or 
work or services performed, paid for in advance, shall be made as may be agreed 
upon by the departments, establishments, bureaus, or offices concerned: Provided, 
however, That if such work or services can be as conveniently or more cheaply 
performed by private agencies such work shall be let by competitive bids to such 
private agencies. Bills rendered, or requests for advance payments made, pur- 
suant to any such order, shall not be subject to audit or certification in advance 
of payment. 

Under that provision of law any executive department or independ- 
ent establishment of the Government, or any bureau or office thereof 
may requisition supplies or equipment from any other such depart- 
ment, establishment, bureau or office upon payment in advance or 
upon the furnishing of the supplies or equipment as agreed upon. 
While the United States Army, Port of Embarkation, New Orleans, 
Louisiana, well might have entered into an agreement under section 
686, supra, with the District Engineer at New Orleans for the use of 
the equipment involved on an actual cost basis or could have entered 
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into an agreement for the purchase of the equipment, neither kind of 
agreement was in fact entered into in this case. What is sought now 
by the District Engineer is not reimbursement for costs while the 
equipment was used by the borrower, but rather, the value of the 
equipment as if it had been sold to the United States Army. As indi- 
cated above, the transaction involved, at its inception, was not a sale 
of the equipment but merely a loan of the use of property by one ac- 
tivity of a department to another. After the loss of the equipment by 
the borrowing agency there existed no proper subject of a purchase or 
sale thereof. Obviously, no appropriation is available for the pur- 
chase of the nonexistent article under such circumstances. 

Consequently, there is for application in the instant case the rule 
stated in 10 Comp. Gen. 288, supra, and, accordingly, it must be held 
that the appropriation made for carrying out the work for the prose- 
cution of which the equipment here involved was loaned is not avail- 
able for payment of the value of the equipment which was lost and 
that the reimbursement here sought is not authorized. 


(B-52368) 


TRANSPORTATION—DEPENDENTS—TRANSFERRED CIVILIAN 
EMPLOYEES 


Under section 201 (a) of the Independent Offices Appropriation Act, 1946, and 
the Executive regulations thereunder, the expenses of transportation of 
employees” families upon a permanent change of station may be authorized 
on an actual expense basis for travel by privately owned automobile not 
to exceed the cost by common carrier; but commutation of such expense 
on a mileage basis may not be authorized for such travel by the families 
separate and apart from the employee himself. 

While members of an employee’s household ordinarily are those dependent upon 
and residing with the employee, the fact that members, who are included 
in the term “immediate family” as defined in section 1, part II, of Executive 
Order No. 9587, issued pursuant to section 201 (a) of the Independent Offi- 
ces Appropriation Act, 1946, are temporarily absent from home attending 
school, visiting, etc., at the time the employee was transferred to a new 
permanent station, has no effect to remove such individuals from consider- 
ation as members of the employee’s immediate family for whom expenses of 
transportation for travel to the new station are provided for by said section 
201 (a). 

The expenses of transportation payable under the provisions of section 201 (a) 
of the Independent Offices Appropriation Act, 1946, and the Executive regu- 
lations thereunder, in the case of members of an employee’s immediate 
family who either have never joined him at his duty station or are tempo- 
rarily absent therefrom at the time he is permanently transferred to a new 
station, are for computation on the basis of the actual cost of transporta- 
tion to the new station from whatever point such members may be when the 
transfer orders are received, not to exceed the cost by the most economical 
usually traveled route from the old to the new station. 

Where the transportation expenses of an employee’s immediate family were 
authorized pursuant to section 201 (a) of the Independent Offices Appropria- 
tion Act, 1946, upon the employee’s permanent change of station, but subse- 
quently an additional station change was ordered before the family departed 
from the first station, reimbursement is authorized for actual cost of trans- 
portation from the first to the third station, not to exceed the cost from the 
first to the third station by way of the second station, provided the transfer 
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is made within 6 months from the effective date of the employee's first trans- 
fer as required by section 2, part II, of Executive Order No. 9587, issued 
pursuant to the act. 


Comptroller General Warren to the Secretary of Agriculture, October 4, 1945: 
I have your letter of September 8, 1945, as follows: 


Reference is made to Section 201 (a) of the Independent Offices Appropriation 
Act, 1946, Public Law 49, 79th Congress, and Executive Order No. 9587 dated 
July 6, 1945 (10 F. R. 8523), issued pursuant thereto, relative to transportation 
of the immediate families of officers and employees on transfer from one official 
station to another for permanent duty. 

Section 2 of the Executive Order provides: 

“The transportation of the immediate family of an officer or employee shall 
be subject to those provisions of the Standardized Government Travel Regula- 
tions which relate to transportation. The cost to the Government shall not 
exceed the cost of transportation by the most economical route between the last 
official station and the new station. No payments shall be authorized hereunder 
in the event transportation of the immediate family does not begin within six 
months of the effective date of the transfer of the officer or employee, unless 
an extension of time is specifically granted by the head of the agency concerned.” 

The kind of transportation, i. e., common carrier, automobile, airplane, ship, 
etc., that may be authorized for transporting families of transferred employees 
is not specified in the Executive Order. The Executive Order authorizes trans- 
portation of families subject only to the travel regulations. Since the kind of 
transportation to be used by families is not specified, it would appear reasonable 
to believe that such transportation as may be authorized for employees pursuant 
to the travel regulations may be authorized for transportation of the families. 

The Standardized Government Travel Regulations authorize, in paragraphs 12 
and 12a, use by employees of privately owned conveyances on either an actual 
expense or mileage basis. Since use of privately owned conveyances may be 
authorized under the travel regulations, there would appear to be no objection to 
authorizing transportation of families of transferred employees by the same 
means on either an actual expense or mileage basis. In connection with travel 
of families on a mileage basis, it is observed that neither Section 201 (a) of 
the Independent Offices Appropriation Act, 1946, nor Executive Order No. 9587, 
specify that the expenses of transportation are to be limited to actual costs of 
transportation, so long as such cost is not [in] excess of the cost by the most 
economical means. 

While it would appear from the foregoing that transportation of families may 
be authorized on either an actual expense or mileage basis, in view of the decision 
of Comptroller General McCarl of June 9, 1932, 11 Comp. Gen. 471, denying pay- 
ment of mileage to dependents, your decision is requested as to whether payment 
on either a mileage or actual expense basis for transportation of families of 
transferred employees is authorized under Section 201 (a) of the Independent 
Offices Appropriation Act, 1946, as implemented by Executive Order No. 9587. 

Aside from the matter of paying mileage, there is for consideration the question 
of whether costs of transportation of an immediate family, either by common 
carrier or otherwise, may be authorized when the family is not actually residing 
with the employee when the transfer is made. 

The term “immediate family” is defined in section 1 of Executive Order No. 
9587 as “any of the following members of the officer’s or employee’s household : 
spouse, children (including stepchildren and adopted children) unmarried and 
under twenty-one years of age or physically or mentally incapable of self-support 
regardless of age, and dependent parents.” The Executive Order provides, in 
effect, that transportation of various members of an employee’s household may 
be authorized. “Household” is defined, according to various references, as a fam- 
ily living together, those who dwell under the same roof and compose a family, a 
domestic establishment, and all who are under one domestic head. Following 
these generally accepted definitions, in order to pay the transportation of an 
employee’s family, it would seem necessary for the family to be actually residing 
with the employee at the time of the transfer. However, it frequently happens 
that some members of the family are away from the household of the employee 
temporarily but who intend to resume residence with the employee at some later 
date. Illustrative of this proposition are cases where children are away at school 
or temporarily employed, where the family has remained at a former duty station, 
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where temporary residence has been established at a point other than the 
duty station, and where the family is away from the employee temporarily, as 
on a visit. Accordingly, your ruling is requested whether transportation at gov- 
ernment expense may be authorized for members of an employee’s family who 
are not actually residing with the employee when the transfer order is issued or 
when the transfer is made. 

In connection with this problem, your decision would be appreciated with 
respect to the following cases. 

1, It is proposed to authorize transportation of an employee and his family 
from Denver, Colorado, to Washington, D. C. One of his children is in college 
at Ann Arbor, Michigan, and the other is temporarily employed at Chicago, 
Illinois, pending entrance to college. If transportation of the children at govern- 
ment expense is authorized, should the cost thereaf be (a) from Chicago and Ann 
Arbor to Washington, D. C., (b) from Chicago and Ann Arbor to Washington, 
D. C., less cost of transportation from Chicago and Ann Arbor to Denver, Colorado, 
or (c) from Chicago and Ann Arbor to Washington, D. C., not to exceed the cost 
of transportation by the most economical route between the last official station 
and the new official station? 

2. An employee was transferred from Portland, Oregon, to St. Louis, Missouri, 
prior to July 1, 1945, and it is proposed to transfer him to Washington, D. C. 
His family has not yet joined him at St. Louis. May transportation of the 
immediate family be authorized from Portland to Washington, D. C., with the 
cost of such transportation not to exceed the cost of transportation from St. Louis 
to Washington, D. C.? 

3. Transportation of an employee’s family from Madison, Wisconsin, to New 
York City was authorized upon change of an employee’s station, but the family 
has not moved as yet. The employee is now proposed for transfer to Washing- 
ton, D. C. May transportation of the family be authorized from Madison to 
Washington at government expense or must the cost be limited to that of trans- 
portation from New York to Washington, D. C.? 


Commutation of actual expenses of transportation, such as the pay- 
ment of mileage for the use of a privately-owned automobile, is not 
authorized except pursuant to statutory authority therefor. 23 Comp. 
Gen. 875, and cases therein cited. The only authority for the payment 
of mileage for the use of a privately-owned automobile is the act of 
February 14, 1931, 46 Stat. 1103, as amended, which authorizes such 
mileage only to “a civilian officer’ or employee engaged in necessary 
travel on official business away from his designated post of duty.” 
Section 201 (a) of the Independent Offices Appropriation Act for 1946, 
approved May 3, 1945, Public Law 49, 59 Stat. 131, provides: 

Appropriations for the fiscal year 1946 available for expenses of travel of civilian 
officers and employees of the executive departments and independent establish- 
ments shall be available also for expenses of travel performed by them including 
expenses of transportation of their immediate families in accordance with regu- 
lations prescribed by the President, on transfer from one official station to another 
for permanent duty when authorized by the head of the department or establish- 
ment concerned in the order directing such transfer : Provided, That such expenses 
shall not be allowed for any transfer effected for the convenience of any officer 
vr employee. 

It will be noted that said section 201 (a) does not provide for mileage 
for travel by the immediate families but only for “expenses of trans- 
portation.” In 11 Comp. Gen. 471, referred to by you, there was in- 
volved the act of February 21, 1931, 46 Stat. 1205, which authorized 
the families of certain employees of the Department of Labor to 
accompany the employees when transferred from one station to another 
in the United States and directed that there be allowed “the expenses 
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incurred for the transportation of their wives and dependent minor 
children” within the discretion and under written orders of the Secre- 
tary of Labor. It was held in that case that said act of February 21, 
1931, did not authorize the issuance of regulations for the payment of 
mileage for travel performed by the family of employees so trans- 
ferred. See also 23 Comp. Gen. 549, 555. 

The regulations contained in Executive Order 9587 do not purport 
to authorize mileage for the transportation of families of officers or 
employees transferred between official stations but provide merely that 
the transportation shall be subject to the Standardized Government 
Travel Regulations which relate to transportation. In the circum- 
stances, while the families of employees may be authorized to travel by 
privately-owned automobile on an actual expense basis not exceeding 
the cost by common carrier, mileage may not be authorized for such 
travel by the families separate and apart from the employee himself. 

The term, “immediate family” of the officer or employee as used 
in section 201 (a) of the Independent Offices Appropriation Act, 1946, 
supra, is defined in section 1, part II, of Executive Order 9587, as 
follows: 

The term immediate family shall mean any of the following members of the 
officer’s or employee’s household: spouse, children (including stepchildren and 
adopted children) unmarried and under twenty-one years of age or physically 
or mentally incapable of self-support regardless of age, and dependent parents. 

Members of an employee’s household ordinarily are those dependent 
upon and residing with the employee. Temporary absence from 
home for the purpose of attending school, visiting, or like temporary 
purposes—at the time of the transfer of the employee—would not 
have the effect of removing such individuals from consideration as 
members of the employee’s household. With respect to the points 
between which transportation of members of the household may be 
authorized, it will be observed that Executive Order 9587 does not 
place any limitation or restriction thereon except that “The cost to 
the Government shall not exceed the cost of transportation by the 
most economical route between the last official station and the new 
official station.” Under similar statutory authority and regulation 
it has been customary heretofore to permit reimbursement of the 
actual cost of transportation of the members of employee’s household 
from whatever point they may be when the transfer orders are received 
to the new official duty station of the employee, not to exceed, however, 
the cost of transportation by the most economical usually-traveled 
route between the old and new stations. 2 Comp. Gen. 464; 4 id. 40; 
19 zd. 102. 

In answer to question 1, you are advised that the transportation 
of the two children would be authorized from Ann Arbor and Chicago, 
respectively, to Washington, D. C., not to exceed in each case what 
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it would have cost for transportation from Denver to Washington, 


D..G.... 

Question 2 is answered in the affirmative. 

In answer to question 3, you are advised that if the employee’s 
family moves from Madison, Wisconsin, to Washington, D. C., within 
six months of the effective date of the employee’s first transfer, the 
cost may be paid from Madison directly to Washington, D. C., assum- 
ing that such cost would not exceed the cost from Madison to New 
York City and from New York City to Washington, D.C. Compare 
20 Comp. Gen. 568, question and answer No. 3. 


(B-52379) 


DELEGATION OF AUTHORITY—TRANSPORTATION EXPENSES OF 
EMPLOYEES’ IMMEDIATE FAMILIES ON CHANGE OF STATION 


The authority vested in the Secretary of Agriculture by the act of March 4, 1911, 
and section 710 of the Department of Agriculture Organic Act of 1944 to 
delegate to subordinate officers the discretion to authorize the traveling 
expenses and transportation of household effects of transferred employees 
does not include authority to delegate the discretion to authorize the trans- 
portation expenses of employees’ immediate families on change of station 
under section 201 (a) of the Independent Offices Appropriation Act, 1946; 
rather, such expenses must be authorized in advance, by the Secretary, the 
Under Secretary or the Assistant Secretary, in the orders directing the 
transfer. 

The requirement in section 201 (a) of the Independent Offices Appropriation Act, 
1946, that the authorization for the transportation expenses of an employee’s 
immediate family in connection with a permanent change of station be “in 
the order directing such transfer,” is not satisfied by the establishment, by 
the head of the department, of “standards” for use of subordinate officials 
in directing such transportation in individual cases; however, several trans- 
fer orders involving transportation of such dependents may be combined into 
a single schedule requiring only one signature by the head of the department 
and separate travel orders then may be issued by subordinate officers, citing 
the approved schedule as authority therefor. 


Comptroller General Warren to the Secretary of Agriculture, October 4, 1945: 


[have your letter of September 8, 1945, as follows: 


There is submitted for your consideration the question of whether or not the 
authority contained in Section 201 (a) of the Independent Offices Appropriation 
Act, 1946, Public Law 49, 79th Congress, to authorize the transportation of imme- 
diate families of employees transferred from one official station to another at 
Government expense may be vested in subordinate officials of this Department, 
in view of the authority of this Department in connection with transfers of 
official stations. 

Section 201 (a) of the Independent Offices Appropriation Act provides: 

“Appropriations for the fiscal year 1946 available for expenses of travel of 
civilian officers and employees of the executive departments and independent 
establishments shall be available also for expenses of travel performed by them 
including expenses of transportation of their immediate families in accordance 
with regulations prescribed by the President, on transfer from one official station 
to another for permanent duty when authorized by the head of the department or 
establishment concerned in the order directing such transfer: Provided, That 
such expenses shall not be allowed for any transfer effected for the convenience 
of any officer or employee.” 
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Under the act of March 4, 1911, 5 U. S. C. 539, officers and employees of the 
Department of Agriculture transferred from one official station to another for 
permanent duty, when authorized by the Secretary of Agriculture, may be allowed 
actual traveling expenses, including charges for the transfer of their effects and 
personal property used in official work, under such rules and regulations as may 
be prescribed by the Secretary of Agriculture. As a result of the enactment of 
the act of October 10, 1940, 5 U. S. C. 73c-1, requiring the specific approval of 
the head of the Department in movement of household effects, Congress provided 
in Section 710 of the Department of Agriculture Organic Act of 1944, Public Law 
425, 78th Congress, that “The Secretary of Agriculture may delegate to such offi- 
cers as he shall designate the function of authorizing payment of expenses of 
the transfer of houseliold goods of employees on change of official stations”. The 
authority of these acts has been delegated to designated officials of this Depart- 
ment by Department Regulations 3421 and 3435. Such delegation of authority 
has been recognized in numerous decisions of your office. B—46266, January 13, 
1945 ; A-97268, August 30, 1938; 76 Comp. Gen. 667; Cf. 20 Comp. Gen. 779. 

In connection with the authority to delegate the function of authorizing pay- 
ment of expenses of the transfer of household goods as contained in the Organic 
Act, the statements of the Committee when the law was in bill form, H. R. 4278, 
are of interest. Reports of both houses stated: 

“Under the act of March 4, 1911 [5 U. S. C. 589], which is still in force, the 
Secretary of Agriculture has been enabled, when the permanent official station 
of employees was changed by authorized officers, to permit such officers also to 
approve the transfer of the household effects of the employees. However, the 
act of October 10, 1940, applying generally to the transfer of household goods, had 
the effect of requiring the modification of the regulations under the 1911 act so 
that the Secretary is now required to approve each movement of household effects 
of transferred employees. Since subordinate officials may approve the actual 
transfer of the employee to a new station together with his necessary travel 
expenses, it seems illogical to require that the Secretary, as head of the Depart- 
ment, approve specifically the movement of the household effects incident to the 
transfer. This section will also eliminate considerable paper work and do away 
with the unnecessary and cumbersome procedure of referring all such actions 
through channels to the Secretary. In addition, the Secretary must rely upon 
the recommendations of his assistants and bureau chiefs so that his approval of 
such requests is largely a pro forma action having no advantage to the Govern- 
ment.” (H. Rept. 1198, S. Rept. 803.) 

It is apparent, from the foregoing, that Congress has recognized the imprac- 
tibility, if not the impossibility, of having the Secretary of Agriculture personally 
authorize payment of expenses incident to change of station of the employees 
of this Department and its multiple field services. The same problem is involved 
in connection with authorizing payment of transportation expenses of employees’ 
families. 

In this Department, all expenses of moving employees on change of station 
may be authorized by subordinate officials pursuant to the act of March 4, 1911, 
and the Organic Act of 1944, as implemented by appropriate regulations. There- 
fore, it is not necessary that orders directing change of station and providing for 
payment of expenses of employees be personally authorized by the Secretary of 
Agriculture. Since transfers of employees, expenses incident thereto, and move- 
ment of household effects can be authorized by other than “the head of the Depart- 
ment” and as authority for expenses of transportation of immediate families of 
employees to be transferred is for inclusion in the same order as that directing 
the transfer, it would appear, insofar as this Department is concerned, that the 
requirement of Section 201 (a) of the Independent Offices Appropriation Act, for 
authorization by the head of a department with respect to paying expenses for 
transportation of families, is fully complied with when such authority is exercised 
by an official delegated the power to direct the transfer. 

It is believed, in view of the legislation applicable to this Department authoriz- 
ing delegation of authority in connection with travel and transfers. that the 
authority to incur expenses for movement of immediate families may be delegated 
to designated officials just the same as authority has been delegated to incur 
expenses for movement of employees. To construe Section 201 (a) otherwise will 
nullify to a great extent the operational advantages authorized by the act of 
March 4, 1911, and Section 710 of the Department of Agriculture Organic Act of 
1944. Your decision is respectfully requested whether, in view of the foregoing, 
subordinate officials of this Department may be delegated the authority to 
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authorize transportation, at government expense, of immediate families of em- 
ployees transferred from one official station to another. 

This Department would appreciate, if you decide that such authority may not 
be fully delegated, your consideration of a proposal that standards be established 
by the Secretary under which transportation of employees’ families at govern- 
ment expense may be authorized. The standards would permit subordinate 
officials to authorize transportation of employees’ families upon meeting the 
conditions prescribed in the standards. Under the proposed procedure, the “head 
of the department” will have exercised in advance by the standards such discre- 
tion as necessary to authorize the transportation. Thus, the subordinate officials 
will be performing only the ministerial duty of issuing the travel order, incor- 
porating authority therein for transportation of employees’ families, which travel 
order, as hereinbefore noted, is issued by officials having delegated authority to 
direct transfer of the employees and authorize payment of expenses incident 
thereto. Your decision, as to whether the proposal of establishing standards will 
satisfy the requirements of Section 201 (a) of the Independent Offices Appropria- 
tion Act, 1946, would be appreciated, if the authority for payment of expenses of 
transportation of employees’ families may not be fully delegated. 

Said section 201 (a) of the Independent Offices Appropriation Act, 
1946, 59 Stat. 131, quoted in your letter, vests a discretion in the head 
of the department to authorize reimbursement to civilian officers and 
employees for the expense of travel performed by them and, also, for 
the expense of transportation of their immediate families. While 
the act of March 4, 1911, 36 Stat. 1265, authorizes the Secretary of 
Agriculture to issue regulations governing the transportation of em- 
ployees of the Department of Agriculture and their household effects, 
it does not authorize the transportation of employees’ families at 
Government expense. Consequently, any delegation of authority 
provided for in the regulations so issued by the Secretary of Agricul- 
ture under that act cannot be extended to the transportation of fam- 
ilies. Furthermore, the provision in the act of March 4, 1911, with 
respect to the transportation of household goods was superseded by 
the act of October 10, 1940, 54 Stat. 1105, which made it necessary to 
include in section 710 of the Department of Agriculture Organic Act 
of 1944, 58 Stat. 743, a specific provision permitting the delegation 
by the Secretary of Agriculture to subordinate officers of the discretion 
to authorize or approve the transportation of the household goods of 
a transferred employee. Said section 710 of the Department of Agri- 
culture Organic Act, however, is limited in its application to the 
transportation of household goods and carries with it no authority to 
delegate the exercise of discretion in any other case. It must be held, 
therefore, that in the absence of express statutory authority, the trans- 
portation of dependents of officers or employees of the Department of 
Agriculture upon change of official station of such officer or employee 
must be authorized in advance, by the Secretary of Agriculture, per- 
sonally, or by the Under Secretary or Assistant Secretary of Agri- 
culture, in the orders directing the transfer, and that authority may 
not be delegated to other subordinate officers. -Your first question is 


answered accordingly. 
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With respect to your second question, you are informed that in view 
of the express language of section 201 (a) of the Independent Offices 
Appropriation Act requiring that the authorization be “in the order 
directing such transfer” such requirement could not be satisfied by the 
establishment, by the Secretary of Agriculture, of “standards” to be 
used by subordinate officials in directing the transportation of de- 
pendents in individual cases. If thought desirable, in order to reduce 
the number of signatures required by the Secretary of Agriculture, 
there would be no objection to combining a number of transfer orders 
involving transportation of dependents in a single schedule to which 
only one signature by the head of the Department would be required, 
separate travel orders in the individual cases to be issued by subordi- 
nate officers, citing the approved schedule as authority therefor. See 
in this connection 14 Comp. Gen. 532. 





(B-50425) 


CONTRACTS—DAMAGE TO CONSTRUCTION WORK PRIOR TO 
ACCEPTANCE—LIABILITY FOR REPLACEMENT 


The fact that a construction project was substantially completed and occupied 
by the Government when the property was damaged prior to final acceptance 
may not be considered as relieving the contractor of its contractual re- 
sponsibility for “all materials and work performed until completion and 
final acceptance,” of its obligation to repair or replace, at its own expense, 
any materials damaged “by any cause or means whatsoever,” or of its 
obligation to deliver the entire structure complete and undamaged, so as 
to estop the Government from denying that it accepted the risks incident 
to the control, use or occupancy of the property. 15 Comp. Gen. 876, dis- 
tinguished. 

The liability placed upon a construction contractor by the terms and conditions 
of its contract to assume the risk of damage to or destruction of the 
property—occurring at any time prior to its final inspection and acceptance 
by the Government—in the event such damage or destruction was caused 
by an act of the contractor or by some occurrence beyond the control of 
either party, does not extend to a situation where the damage resulted 
solely from a negligent act of a Government employee acting within the 
scope of his employment. 

Where a construction contract has been completed and final payment has been 
made there no longer exists a contract which legally may be modified or 
amended, and, therefore, a change order, an order for extra work, or a 
supplemental contract may not subsequently be issued to reimburse the 
contractor for additional work not contemplated by the original contract 
in restoring property damaged by the negligence of a Government employee 
prior to final acceptance. 

The work performed by a construction contractor pursuant to an express agree- 
ment in replacing property damaged by the negligence of a Government 
employee may not be regarded as “extra work” or work “due to changes in 
the drawings or specifications” which the contractor was obligated to 
perform under the original contract provisions, and, therefore, payment 
for such work—being separate and apart from the original contract—is 
chargeable to the applicable fiscal year appropriation current when the 
agreement was entered into and not to the fiscal year appropriation current 
at the time the original contract was entered into. 
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Comptroller General Warren to the Secretary of the Interior, October 9, 1945: 


Reference is made to your letter of June 9, 1945, as follows: 


Before “Payment No. 3—Final Payment’ was made under Contract I-28p- 
1307, for the construction of the Sherwood Playground Shelter House, the fur- 
nace boiler installed therein was destroyed by an act of an employee of the 
National Park Service of this Department. The shelter house was substantially 
completed August 30, 1944, and it was put in use by the National Park Service on 
that day. Due to the inability of the contractor to obtain radiators, the heating 
system was not completed until October. After installation of the radiators, 
the testing of the heating system, provided for in paragraph 178 of the specifica- 
tions, had to be postponed because the National Park Service had not installed 
the water supply line to the building. 

At the time of the occupancy of the building and before the installation of the 
radiators, the caretaker at Sherwood, an employee of the National Park Service, 
had been told by the National Park Service engineer in charge not to build a fire 
in the boiler. On October 20, a very cold day, the caretaker, observing that the 
radiators had been installed and believing that the heating system was ready for 
use, and not having received any further instructions about the matter since 
August 30, built a fire to warm up the building. Since there was only a small 
amount of water in the heating system, the boiler was destroyed. 

The Park Service engineers, on behalf of the contracting officer, reached an 
agreement with the contractor that he should replace the destroyed boiler and 
repair the damages on an actual cost basis and they agreed that a change order 
would be issued to cover the increase in the contract price in the amount of such 
repairs as soon as restoration was made and the cost thereof could be determined. 
In this connection, see enclosed copy of a letter dated November 2, 1944, from 
the contractor to the contracting officer and its enclosure, a memorandum of 
November 1, 1944, signed by Subcontractor McCrea. After the completion and 
acceptance of the restoration work, the certifying officer for National Capital 
Parks questioned the issuance of a change order to cover the cost thereof on 
the grounds that no changes in specifications of the contract were involved. The 
cost of the repairs to the heating system caused by the fire amount to $405.36. 

Consideration has been given your Decision of April 7, 1936, 15 Comp. Gen. 876. 
In view of your decision in that case, this Department feels that under the circum- 
stances of the instant case, the risk of loss due to an act of a government employee 
had been shifted to the Government. The Government had taken possession of 
the building and put it in use on August 30, 1944. By October 20, 1944, the day 
the caretaker built the fire in the furnace, the contractor had performed all the 
work required under the contract, including the correction of minor defects and 
omissions, and the Government had had the beneficial use of the building for 
nearly two months. Moreover, the only reason the furnace had not been tested 
was due to the fact that the Government had failed to provide the necessary 
water connection. In these circumstances, it is believed that the Government is 
estopped from denying that it had accepted the risks involved incident to the 
control and use of the building. 

Furthermore, under the rule of law stated in your Decision, 15 Comp. Gen. 876, 
879, the contractor is not held responsible to replace a structure destroyed through 
the fault of the owner. In the instant case, the caretaker was acting within the 
general scope of his employment as caretaker of the building and it would appear 
that to the best of his judgment he thought he was acting in the best interests of 
the owner when he built the fire. Under the general principles of the law of 
agency, it is believed that the act of the caretaker in such circumstances must 
be regarded as the act of his principal. 

To date the contractor has been paid only the amount of the original contract. 
Your advice is requested as to whether a change order, an order for extra work, 
or a supplemental contract may be executed in the amount of $405.36 to cover 
the cost of the restoration of the boiler. 

Pertinent data relative to this matter are enclosed. 


The contractor’s obligation in the matter of care and protection of 
the property until the time of its final inspection and acceptance by 
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the Government is set forth in articles 10 and 16 (c) of the contract, 
as follows: 


ARTICLE 10. Permits and responsibility for work.—The contractor shall, without 
additional expense to the Government, obtain all required licenses and permits 
and be responsible for all damages to persons or property that occur as a result of 
his fault or negligence in connection with the prosecution of the work, and shall 
be responsible for all materials delivered and work performed until completion 
and final acceptance. Upon completion of the contract the work shall be delivered 
complete and undamaged. 

ARTICLE 16. * * * 


- > on - = 7 . 

(c) All materials and work covered by partial payments made shall thereupon 
become the sole property of the Government, but this provision shall not be con- 
strued as relieving the contractor from the sole responsibility for all materials 
and work upon which payments have been made or the restoration of any dam- 
aged work, or as a waiver of the right of the Government to require the fulfillment 
of all of the terms of the contract. 

Also material to a determination of the issues here involved, are the 
terms and conditions of paragraph 14 of the applicable specifications, 
as follows: 

14. OWNERSHIP.—All parts and materials paid for shall become thereby the 
sole property of the United States, but this provision shall not be interpreted 
as relieving the Contractor from the sole responsibility for the proper care and 
protection of said parts and materials prior to the completion of the work and 
its final acceptance by the United States, or from any other of the provisions of 
this contract ; nor shall this provision be interpreted as preventing the Contracting 
Officer from requiring the Contractor to store and handle the parts and materials 
so as to preserve them from danger. 

If any materials or parts of the work be lost, damaged or destroyed by any 
cause or means whatsoever, the Contractor shall satisfactorily repair or replace 
the same at his own cost and shall be responsible for delays or incidental expenses 
that may result therefrom. 

Conceding that, as you state, the project substantially was com- 
pleted as early as August 30, 1944, and that the Government had 
enjoyed the beneficial use and occupancy of the premises from such 
date until October 20, 1944—when the boiler was irreparably dam- 
aged, necessitating its replacement—such circumstances of themselves, 
may not be considered as relieving the contractor of the responsibility 
for “all materials and work performed until completion and final 
acceptance,” of its obligation to repair or replace, at its own expense, 
any materials or parts of the work damaged or destroyed “by any 
cause or means whatsoever,” or of its obligation to deliver the entire 
structure to the Government in a complete and undamaged condi- 
tion, as expressly provided for in the above-quoted provisions of the 
said contract. See 16 Comp. Gen. 975, and the cases therein cited. 
In the present case, it is to be noted that, at the time of the reported 
destruction of the boiler, all of the work required to be performed by 
the contractor had not been performed, as the testing of the heating 
system—provided for in section 178 of the specifications—still re- 
mained to be done. Also, final inspection and acceptance of the 


project as a whole presumably had not been made by your Depart- 
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ment. In this latter respect, the present case is distinguishable from 
the case considered in the decision in 15 Comp. Gen. 876, cited by 
you, wherein it was held, quoting from the syllabus : 

A contractor need not be required to repair a public building constructed 
by him and damaged by an explosion of gas which entered the building from a 
broken gas main where the building was completed, accepted, and occupied at 
the time of the explosion, notwithstanding final settlement under the contract 
was delayed because of minor financial adjustments. [Italics supplied.] 

Hence, in view of the clear and unequivocal terms of the instant 
contract and the facts herein present, I cannot agree that, by reason 
of the Government’s occupancy of the premises and the other circum- 
stances referred to in your letter, the United States is estopped from 
denying that it had accepted the risks incident to the control, use or 
occupancy of the building. 

However, there is for consideration whether the obligation assumed 
by the contractor with respect to responsibility for the work and 
materials extended to a situation, such as the present one, wherein 
the damage to the equipment resulted solely from an act of a Gov- 
ernment employee acting within the general scope of his employment. 

In the case of Penn Bridge Company v. City of New Orleans 
(C. C. A., 5th), 222 F. 737, there was presented the question of the 
liability of a contractor for damage to work being performed on prop- 
erty being constructed subject to a statutory provision which imposed 
a responsibility upon the contractor similar to that imposed by the 
terms of the instant contract. In that case the damage was attribut- 
able to some act or omission of the person for whom the work was 
being preformed. The contractor sued for recovery of the value of 
work performed on a bridge which collapsed prior to its completion 
as a result of faulty plans and specifications furnished by the other 
party. Performance of the contract was subject to a provision in the 
Civil Code of Louisiana which required the builder to assume all risk 
of loss or destruction of the work “in whatever manner it may happen, 
previous to its being delivered to the owner.” In ruling upon the 
said provision, the court held that it had no application to a situation 
where destruction of the work was “due to the owner’s fault while it 


is still incomplete in the hands of the contractor,” and stated that: 
* * * In stating the builder’s responsibility for the structure before its 
delivery to the owner, it is not to be supposed, in the absence of a clear manifesta- 
tion of a purpose in that regard, that the Legislature had in mind an injury 
caused by the owner himself, or intended to charge the builder with liability 
therefor. 
in another case, V. Risley & Sons v. Ocean City Development Com- 
pany, 75 N. J. L. 840, 69 A. 192, there was involved the determination 
of the contractor’s liability under a contract clause providing that “all 


the construction covered by this contract shall, until final payment 


and acceptance by the company, remain at the sole risk and expense 
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of the contractor.” The facts indicated that the destruction of the 


work was due, in part, to the fault of the company, and the court said: 

* * * Upon this clause the defendant relied to sustain his contention that 
the risk of the wash-out was upon the plaintiff until the work was entirely com- 
pleted, or was accepted by the company. The risks imposed upon the contractor 
undoubtedly included such catastrophies as those over which the plaintiffs had no 
control, such, for instance, as extraordinary storms, or earthquakes, and included 
risks concerning which there was no duty resting upon the plaintiff; but no one 
would imagine that the loss of sand caused by the willful act of the defendant 
would still be at the risk of the plaintiff. Nor can it be conceded that if the loss 
occurred through a negligent act of the defendant, by a breach of some duty 
imposed upon the defendant to defend or preserve the sand, he could nevertheless 
invoke this clause of the contract. * * * 


Also, see C. W. Hunt Co. v. Boston Elevated Ry. Co., 85 N. E. 446; 
McConnell v. Corona City Water Co., 85 P. 929; Long Co. v. United 
States, 79 C. Cls. 656; and Sexton v. United States, 82 id. 550. 

Thus, while it is clear that, under the terms of the instant contract, 
the contractor was required to assume the risk of damage to, or de- 
struction of the property—occurring at any time prior to its final 
inspection and acceptance by the Government—in the event such dam- 
age or destruction was caused by an act of the contractor or by some 
occurrence beyond the control of either party, such liability could not 
reasonably be expected to extend to a situation where the damage 
resulted solely from a negligent act of an employee of the Government 
acting within the scope of his employment. Accordingly, you are 
advised that, under the facts herein present, the contractor is entitled 
to payment for replacing the destroyed furnace boiler. 

With reference to the request contained in the next to the last para- 
graph of your above-quoted letter I have to advise that, aside from 
the fact that since the contract has been completed and final payment 
has been made there no longer exists a contract which legally may be 
modified or amended, the issuance of a change order, an order for extra 
work, or a supplemental contract as such would not be proper under 
the reported circumstances. 

Article 3 of the contract authorizes the issuance of written orders 
based on changes in the drawings or specifications but, obviously, the 
restoration work here involved was not due to changes in the drawings 
or specifications and, therefore, such work does not come within the 
scope of said article. Nor was the replacement of the boiler extra 
work within the meaning of the contract provisions with reference to 
extra work. Paragraph 11 of the specifications provides that the 
contractor shall perform all extra work not covered by the specifica- 
tions which may be necessary or expedient to carry out the intent of 
the contract, or incidental in any way to the work of the contract, 
which is ordered in writing. The work here involved does not come 
within such paragraph because the furnishing of a boiler was covered 
by the specifications and the provision relating to extra work applies 
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only to work not covered by the specifications. In this connection 
attention is invited to the comments of the courts in somewhat similar 
circumstances. The case of C. W. Hunt Co. v. Boston Elevated Ry. 
Co., supra, involved a claim on account of new parts furnished by a 
contractor to replace parts of machinery broken through the negli- 
gence or inexperience of the purchaser’s employees prior to final com- 
pletion and acceptance of the contract work. In allowing recovery, 
it was stated by the auditor, and approved by the court, as follows: 


The extras for which I rule that the Hunt Company is entitled to recover 
are such as were supplied to take the place of parts of the machinery broken 
through the negligence or inexperience of the railway company’s employes, or 
to take the place of parts of the apparatus which were worn out in the operation 
of the towers by the railway company. Many of these things were furnished 
before the towers were completed or ready to turn over, but they cannot be 
regarded as alterations or additions of materials or labor within the meaning 
of specifications (section 36), which the vice president might order, and which, 
if ordered, were to be ordered by him in writing. They were outside the contract 
altogether. The railway company undertook to operate the towers before they 
were completed, for its own advantage as well as for the advantage of the Hunt 
Company, and extras of the kind I describe should be paid for just as much as 
if the towers had been turned over completed at the time when the railway 
company’s engineers began to operate them. * * * [Italics supplied.] 


In Long Co. v. United States, 79 C. Cls. 656, 666, in allowing recovery 
for removal of material necessitated by a cave-in for which the United 
States had been responsible, the court stated : 


The removal of the 4,639 cubic yards of material that fell into the tunnel as a 
result of the cave-in was not covered in any provision of the contract, although 
its removal was necessary to the completion of the contract. It was not extra 
work within the meaning of articles 6 and 7 of the contract which required a 
change order or an agreement in writing to entitle the plaintiff to compensation 
for its performance. It was additional work, not within the contemplation of 
the parties when the contract was made, performed by plaintiff at the instance 
and direction of an authorized representative of the United States, the contract- 
ing officer. The defendant received the full benefit of the additional work. In 
these circumstances the plaintiff is entitled to recover the reasonable value of 
the additional services rendered, as upon an implied contract. * * * [Italics 
supplied. ] 


And in the case of McConnell v. Corona City Water Co., 85 P. 929, in- 
volving facts quite similar to those in the Long Co. case, supra, the 
court stated : 


* * * Under such circumstances, notwithstanding that the contract is in- 
divisible, there can be no hesitation in saying that the contractor’s responsibility 
for any completed portion of the work, so done under the direction and to the 
satisfaction of the engineers, relieves him from responsibility for such an acci- 
dent as that which befell, that the responsibility for such action must rest on 
the defendant, and that, notwithstanding that the contract was entire and in- 
divisible, plaintiff was under no more compulsion to perform the extra work of 
repairing the cave in the tunnel so occurring than he would have been if it had 
been occasioned by a willful act of destruction upon the part of the defend- 
ant. * * * [Italics supplied.] 


Since, as shown above, the contractor was not legally bound under 
the contract to replace the boiler, the subsequent agreement under 
which the boiler was replaced cannot be regarded as obligating the 
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prime contract appropriation. While it is not necessary to rely upon 
an implied contract in this case, because it appears there was an ex- 
press agreement between the parties, the obligation must be regarded 
as first arising when the agreement was entered into and the work was 
performed. The prime contract appropriation, contained in the Dis- 
trict of Columbia Appropriation Act, 1944, 57 Stat. 312, 336, is avail- 
able only for obligations properly incurred within the fiscal year 1944. 
18 Comp. Gen. 969. The obligation to pay the contractor for the 
replacement of the boiler, being separate and apart from the original 
contract.and in effect resulting in a new contract, did not arise until 
the fiscal year 1945. Accordingly, such amount as is due the con- 
tractor for the replacement, properly is chargeable to the applicable 
appropriation for the fiscal year 1945. 

The above statement to the effect that there was an express con- 
tract with respect to replacement of the damaged boiler is based on the 
statement in your letter that the “Park Service engineers, on behalf 
of the contracting officer, reached an agreement with the contractor 
that he should replace the destroyed boiler and repair the damages on 
an actual cost basis.” In support of such statement you refer to a letter 
of November 2, 1944, from the contractor to the contracting officer 
and its enclosure, being a memorandum of November 1, 1944, signed 
by the subcontractor, which purports to confirm the oral agreement 
reached. As the record indicates that the said memorandum of No- 
vember 1, 1944, correctly sets forth the oral agreement, and since the 
sum of $405.36 claimed is based on the precise terms thereof, the entire 
amount claimed may be paid to the contractor. A copy of this decision 
should be attached to the voucher on which the payment is made. 


(B-52478) 


COMPENSATION; LUMP-SUM LEAVE PAYMENTS—AUGUST 15 AND 16, 
1945; HOLIDAYS 


There is no authority under section 202 (a) of the Federal Employees Pay Act 
of 1945, providing for the grant of compensatory time off from duty for 
“irregular or occasional duty in excess of forty-eight hours in any regularly 
scheduled administrative workweek,” to grant compensatory time off from 
duty to an employee who, in addition to his regular 40-hour basic workweek, 
worked 4 hours on his regular “overtime” day, Wednesday, August 15, 1945, 
when most employees were excused from duty pursuant to the President’s 
request, for which duty he received 4 hours’ overtime compensation pursuant 
to section 201 of the act. 

Where the period of accumulated and current accrued annual leave for which 
an employee is to receive a lump-sum payment under the act of December 
21, 1944, includes August 15 and 16, 1945, days on which most employees were 
administratively excused from duty without a charge to annual leave pur- 
suant to the President’s request, such days are to be considered as days of 
leave in computing the lump sum payable. 

The provisions of section 302 of the Federal Employees Pay Act of 1945 con- 
template the payment of premium pay at the rate of time and one-half 
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for work on a holiday occurring at any time during the administrative 
workweek, rather than during the basic workweek, only, and, therefore, 
an employee who worked on a holiday (Labor Day) which fell on his 
“overtime” day is entitled to premium pay at the rate of time and one-half, 
without regard to the limitations or ceilings prescribed by the overtime com- 
pensation provisions of section 201 of the act. 

The fact that an employee worked on a holiday falling on the “overtime” 
day of his administrative workweek does not entitle him to both overtime 
compensation under section 201 of the Federal Employees Pay Act of 1945 
and premium pay for work on a holiday pursuant to section 302 of the act, 
which holiday pay is authorized to be paid employees only “in lieu of their 
regular pay for that day,” the overtime compensation representing “regular 
pay” for the “overtime” day on which the holiday occurred. 


sige oy General Warren to the Director, Office of War Information, October 


I have your predecessor’s letter of September 10, 1945, as follows: 


Questions have arisen in this office concerning the compensation to which 
certain employees are entitled for August 15 and 16, days on which the Presi- 
dent stated that federal employees should be excused from work, and for Sep- 
tember 3, a public holiday. 

Although the administrative work-week which has been established for the 
majority of employees through September 8 consists of a basic work-week of 
40 hours, Monday through Friday, and 4 hours overtime scheduled on Saturday, 
the timing of our operations requires some variations. Days other than Satur- 
day have been designated as overtime days in the administrative workweeks 
established for certain employees. 

Our questions, all involving full-time per annum employees occupying po- 
sitions subject to the classification act, are as follows: 

1. Employee “A” ’s designated overtime day is Wednesday. He worked the 
40 hours of his basic work-week but did not work August 15. Is he entitled 
to compensation for that day? If so, on what basis should it be computed? 

2. Employee “B”’s designated overtime day is Wednesday. He worked the 
40 hours of his basic work-week and 4 hours regularly scheduled overtime on 
August 15. Is he entitled to extra compensation or time off in addition to 
regular overtime pay for 4 hours? 

3. Employee “C”, CAF-12, $5,180 per annum, had a basic work-week of 40 
hours, extending from Monday through Friday, with Saturday designated the 
overtime day. He has resigned from the service, his last day of active duty 
being August 11, 1945. On that date he had 160 hours of annual leave to his 
credit. In determining the period over which this leave would extend in com- 
puting the lump-sum payment, should August 15 and 16 be considered leave 
days? For example: If leave must be charged on these two days, the leave 
period would expire on September 10 and the gross amount of the lump-sum 
payment would be $418.38. If August 15 and 16 should not be charged to 
annual leave, the leave period would expire on September 12 and the gross 
amount of the lump-sum payment would be $458.22. 

4. Employee “D”’s designated overtime day is Monday (4 hours). If he was 
in a pay status the 40 hours of h§ basic work-week but did not work September 
2, Labor Day, is he entitled to compensation for that day? If so, on what basis 
should it be computed? 

5. Employee “E”’’s designated overtime day is Monday. If he was in a pay 
status for only 82 hours of his basic work-week and worked 4 hours on Labor 
Day, to what compensation is he entitled for that day? 

6. Employee “F”’s designated overtime day is Monday. If he was in a pay 
status the 40 hours of his basic work-week and worked 4 hours on the Labor Day 
holiday, how should his compensation be computed for that day? 

The answer to question 6 would appear to depend upon an interpretation of 
section 302 of Public Law 106. Some doubt exists as to whether an employee who 
works on his designated overtime day, which is also a designated holiday, is 
entitled to receive both his overtime compensation for the week and extra 
holiday pay provided by section 302. 

Your reply to the questions presented will be appreciated. 
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Your questions, in the order presented, are answered as follows: 

1. Section 201 of the Federal Employees Pay Act of 1945, 59 Stat. 
296, authorizes payment of overtime compensation “for all hours of 
employment, officially ordered or approved, in excess of forty hours in 
any administrative workweek.” Hence, employee “A”, who earned his 
basic compensation for his basic workweek of 40 hours is not entitled 
to any compensation for August 15, 1945, on which day he did not 
work. 

2. Both alternate subquestions are answered in the negative. The 
answer to question 1 negatives payment of overtime compensation to 
employee “B” beyond the 4 hours which he actually worked on August 
15, 1945. The only authority for granting compensatory time off from 
duty to employees of the class here involved is contained in section 
202 (a) of the Federal Employees Pay Act of 1945, 59 Stat. 297, which 
authority is limited to “irregular or occasional duty in excess of forty- 
eight hours in any regularly scheduled administrative workweek.” 

3. This question is substantially identical with that considered and 
answered in decision of October 2, 1945, B-52416, to Mr. George J. 
Mintzer, Authorized Certifying Officer, War Manpower Commission. 
Pursuant to the rule stated in that decision, leave should be charged 
for August 15 and 16, 1945, in computing the lump-sum payment which 
became due prior to August 15, 1945. 

4. This question is answered in the negative. See answer to ques- 
tion 6 in decision of September 4, 1945, B-51947, 25 Comp. Gen. 254. 

5. Section 302 of the Federal Employees Pay Act of 1945, 59 Stat. 
298, provides: 

COMPENSATION For Hotmpay Work 

Sec. 302. Officers and employees to whom this title applies who are assigned 
to duty on a holiday designated by Federal statute or Executive order shall be 
compensated for such duty, excluding periods when they are in leave status, in 
lieu of their regular pay for that day, at the rate of one and one-half times the 
regular basic rate of compensation: Provided, That extra holiday compensation 
paid under this section shall not serve to reduce the amount of overtime com- 
pensation to which the employee may be entitled under this or any other Act 
during the administrative workweek in which the holiday occurs, but such extra 
holiday compensation shall not be considered to be a part of the basic compensa- 
tion for the purpose of computing such overt#me compensation. This section 
shall take effect upon the cessation of hostilities in the present war as proclaimed 
by the President, or at such earlier time as the Congress by concurrent resolution 
may prescribe. Prior to so becoming effective, it shall be effective with respect 


to any designated holiday only if the President has declared that such day shall 
not be generally a workday in the Federal service. 


The statute is not entirely clear in respect of the matter covered by 
this question, but the statute seems to contemplate the payment of 
premium pay for work on a holiday occurring at any time during the 
administrative workweek, rather than during the 40-hour basic work- 
week, only. It reasonably may be concluded, therefore, that em- 
ployee “E” would be entitled to straight time pay for 32 hours and 
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time and one-half, premium pay, for 4 hours worked on Labor Day, 
the overtime day, or a total of 38 hours’ compensation for the week. 

6. The answer to question 5 indicates the answer to this question. 
Under the rule there stated, employee “F” would be entitled to 40 
hours’ straight time pay and time and one-half for the 4 hours worked 
on Labor Day, without the limitations or ceilings prescribed by 
section 201 of the statute. In other words, this employee would be 
entitled to 46 hours’ compensation for the week. 

Referring to the concluding paragraph of your letter, an employee 
is not entitled to both overtime compensation under section 201 of the 
statute and holiday pay under section 302 of the statute for work 
performed on a holiday occurring outside of the 40-hour basic work- 
week, for the reason that premium pay for work on a holiday is author- 
ized to be paid only “in lieu of their regular pay for that day” and 
overtime compensation would represent “regular pay” for the overtime 
day on which a holiday occurred. 


(B-52829) 


LEAVES OF ABSENCE—ANNUAL LEAVE—MAXIMUM ACCUMULATION 
LIMITATION 


Annual leave in excess of 60 days—but not exceeding 90 days—accumulated pur- 
suant to the act of December 17, 1942, during the national emergency de- 
clared by the President on September 8, 1939, will be available for use after 
the termination of such emergency period, without limitation as to the time 
within which it may be used. 

While, ordinarily, leave accruing during a year does not become accumulated 
leave until the end of that year, annual leave in excess of 60 days which 
accrues to an employee within the year in which the present national emer- 
gency is terminated may be treated as accumulated leave under the act of 
December 17, 1942, to the extent of the leave which shall have accrued up 
to the date of such termination and which shall have remained unused up 
to the end of the year. 


Comptroller General Warren to the President, United States Civil Service 
Commission, October 10, 1945: 


I have your letter of September 27, 1945, as follows: 


The Commission has been receiving a number of inquiries concerning the 
December 17, 1942, amendment of the Annual Leave Act of March 14, 1936, 
authorizing the accumulation of 90 days’ annual leave during the emergency. 

The Act of March 14, 1936, as amended by the Act of December 17, 1942, 56 
Stat. 1052, reads in part as follows: 

“ * * * officers and employees * * * shall be entitled to 26 days’ 
annual leave with pay each calendar year exclusive of Sundays and holidays: 
Provided, That the part unused in any year shall be accumulated for succeeding 
years until it totals not exceeding sixty days: Provided, further, That during the 
national emergency declared by the President of the United States on September 
8, 1939, the leave unused by the employees of the departments, independent estab- 
lishments, and agencies, not in other form commuted or compensated, shall 
be accumulated for succeeding years until it totals not exceeding ninety 
gam: * * 4" 

The leave regulations issued pursuant to the Act of March 14, 1936, as amended, 
defines “accumulated leave” as the unused leave remaining to the credit or the 








342 DECISIONS OF THE COMPTROLLER GENERAL 


employee at the close of any calendar year”. The act states that the leave “un- 
used in any year shall be accumulated for succeeding years”. 

It is the view of this office that insofar as leave which actually accumulated 
during the emergency period prior to December 31, of any calendar year is con- 
cerned, that amount of leave remains “accumulated” to the credit of the em- 
ployee after the emergency has ceased to exist. In other words, this accumu- 
lated leave would remain available for use in succeeding years even though 
accumulation of leave after the expiration of the emergency would be limited 
to 60 days. 

It is assumed that the President will fix a termination date for the “national 
emergency declared by the President of the United States on September 8, 1989”. 
In the event that this termination date should be fixed on a date other than 
the end of a calendar year (i. e. December 31), the date fixed under the law and 
regulations as the date on which leave is accumulated, the question would arise 
as to the accumulation of leave in the case of an employee who had more than 
60 days’ leave to his credit on the latest December 31. For example, if an 
employee on December 31, 1944, had 75 days’ accumulated leave and the 
President declared the emergency at an end prior to December 31, 1945, the 
question would arise as to whether under the present law the employee would 
be able to add any part of the current 26 days’ leave for the calendar year 1945 
to his December 81, 1944, accumulation of leave. The emergency would have 
ceased to exist prior to the end of the calendar year on which date leave is 
accumulated. 

In view of the confusion that seems to exist coricerning the proper interpre- 
tation to be placed upon the Act of December 17, 1942, the Commission would 
appreciate your decision on the following questions: 

(1) Until the President or Congress fixes a specific date for the end of the 
emergency declared by the President on September 8, 1939, may employees sub- 
ject to the Annual Leave Act of March 14, 1936, continue to accumulate leave 
until it totals not exceeding 90 days, such accumulation, of course, to be In 
accordance with existing regulations? 

(2) Does the amount of annual leave in excess of 60 days which an employee 
has accumulated under the December 17, 1942, amendment to the Leave Act of 
March 14, 1936, remain available to him for use in succeeding years after the 
emergency ceases to exist? 

(3) After the emergency has ceased to exist and the Act of December 17, 1942, 
is no longer applicable, is there any particular time within which an employee 
must bring his accumulation of leave down to 60 days? 

(4) If the emergency should be terminated by the President prior to the end 
of a calendar year, would an employee having more than 60 days’ accumulated 
leave on January 1 of that year be entitled to accumulate any further leave on 
December 31 of the year in which the emergency was terminated? 

An early decision on the foregoing questions would be appreciated. 


It is noted that section 2 (d) of the annual leave regulations as 
amended by Executive Order No. 9307, issued March 3, 1943, 8 F. R. 
2697, specifically provided that the leave in excess of 60 days accumu- 
lated during the national emergency pursuant to the act of December 
17, 1942, 56 Stat. 1052, should continue to be available to the employee 
after the emergency should have ceased to exist, whereas the present 
leave regulations, incorporated in Executive Order No. 9414, issued 
January 13, 1944, as amended, are silent upon that point. However, 
in view of what is stated hereinafter, such variance appears immaterial. 

The plain language of the act of December 17, 1942, is that the leave 
unused during the emergency, not in other form commuted or com- 
pensated, shall be accumulated for succeeding years until it totals not 
exceeding 90 days. There is no limitation on the time for use of such 
accumulations, Hence, with the termination of the emergency, only 
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the authority for further accumulation beyond 60 days—not the 
authority for use of leave already accumulated—will cease. 

The unmistakable intent of the amendment was to permit the accu- 
mulation of leave during the emergency period, when the services of 
employees could ill be spared, with a right to use such accumulated 
leave at a later time when the emergency was over and the employees’ 
services were no longer so urgently required. To hold otherwise 
would be to defeat by interpretation the very purpose of the amend- 
ment. There would be no point whatsoever in permitting the extra 
accumulation of leave while the emergency exists if it may be taken 
only before the end of the emergency. The theory of accumulation 
of leave—as well as the effect of the accumulation provisions of the 
act of March 14, 1936, and the amendment of December 17, 1942—is 
to allow leave unused during one period to be carried forward for use 
or other disposition during a later period. 

Even if there were any doubt as to the proper construction of the 
amendment, such doubt would be removed by reference to the legis- 
lative history thereof. House Report No. 2631, 77th Congress, on 
S. 2341, enacted as the act of December 17, 1942, includes a letter dated 
August 10, 1942, from the Civil Service Commission, in which the 
Commission stated in part: 

4. However, the unusual work pressures of wartime require many employees 
to stay on the job and defer or forego vacations to an extent which will lead to 
widespread forfeitures of leave rights. 

5. S. 2841 will relieve these forfeitures partially. It will have the effect of 


raising from 60 days to 90 days the amount of leave the employee may forego 
during wartime and preserve for future use after the war is over. * * 


Further, Senator Mead, who reported the bill from the Senate Com- 
mittee on Civil Service, made the following statement during consider- 
ation of the bill on the floor of the Senate: 

Government employees are now allowed 26 days annual leave, and are per- 

mitted to accumulate their leave over a period of years until they accumulate a 
maximum of 60 days. This bill would allow them to continue the accumulation 
by remaining at their posts until they accumulate a maximum of 90 days, but 
no more than 15 days to be added in any one year. The idea is to keep them at 
work during the emergency and to permit them to take time off in the future when 
they can better be spared. (Cong. Rec., Vol. 88, p. 6523.) 
Hence, there would seem to be no room for doubt from the language 
of the act of December 17, 1942, or from its legislative history, that 
the leave in excess of 60 days accumulated pursuant thereto during 
the emergency period was intended to be, and will be, available for 
use after the termination of such emergency period. 

The proclamation of the President of September 8, 1939, 4 F. R. 
3851, declared “that a national emergency exists” but prescribed no 
time limit or means by which the emergency would be terminated. 
Accordingly, the present emergency properly may be deemed as con- 
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tinuing to exist until it shall have been terminated by proclamation 
of the President, or by action of the Congress. 

In the light of the foregoing, questions 1 and 2 are answered in the 
affirmative and question 3 in the negative. 

With respect to question 4, relative to permitting the accumulation 
of annual leave beyond 60 days within a year in which the emergency 
is declared terminated, it may be stated that ordinarily leave accruing 
during a year does not become accumulated leave until the end of 
that year. However, it appears to be the intent of the act of December 
17, 1942, to authorize the accumulation, within the limitations therein 
specified, of all annual leave wnused during the emergency and not 
commuted or compensated. Effect could be given to this intent with- 
out doing violence to any rule of construction by allowing the accumtu- 
lation, subject to the limitations as to amounts, at the end of the year 
in which the emergency is declared terminated, of that part of the 
annual leave which had accrued up to the date of such termination 
and had remained unuséd to the end of the year. Question 4 is 
answered accordingly. 


(B-52479) 


FEDERAL EMPLOYEES PAY ACT OF 1945—TRAVEL TIME; ABSENCES 
FOR TREATMENT OF LINE-OF-DUTY INJURIES; CONTRACTS FOR 
PERSONAL SERVICES TOGETHER WITH HIRE OF EQUIPMENT OR 
ANIMALS 


Where employees, by reason of travel by indirect route or by privately owned 


automobile for personal convenience, consume excess time in the perform- 
ance of official travel on the “overtime” day of their administrative work- 
week, overtime compensation under section 201 of the Federal Employees 
Pay Act of 1945 should be paid for only the difference, if any, between 
the hours of regularly required overtime work and the hours adminis- 
tratively determined as being excess. 


Overtime compensation may not be paid under section 201 of the Federal Em- 


ployees Pay Act of 1945 to an employee absent from duty during the 
scheduled working hours on the “overtime” day of his administrative work- 
week due to injury incurred in line of duty, or for time spent in seeking 
treatment for such injury. 


Under contracts of the Geological Survey, Interior Department, for the hire 


of animals or equipment with personal services at separate monthly rates 
for the personal services and for the hire of the animals or equipment, 
amounts properly due for personal services under the Federal Employees 
Pay Act of 1945 may be paid on a pay roll voucher and amounts due the 
employee for the hire of the animals or equipment may be paid on Standard 
Form 1034—Public Voucher For Purchases and Services Other Than 
Personal. 
Under contracts of the Geological Survey, Interior Department, for the hire 
of animals or equipment with personal services, separate monthly rates 
being provided for the personal services and for the hire of the animals or 
equipment, amounts due for hire of the animals or equipment for fractional 
parts of a month may be computed on the basis of the actual number of 
days in the month—as distinguished from a 30-day month basis. 
Under contracts of the Geological Survey, Interior Department, for the hire 
of equipment or animals with personal services at monthly rates, for use 
in connection with a 44-hour administrative workweek consisting of five 
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8-hour days, Monday through Friday, and 4 hours on Saturday, payment 
may be made for the equipment or animals, provided they are in the Sur- 
vey’s possession and available for use whether used or not, for Sundays; 
for the 4 hours outside the regular working hours on Saturday; and for 
days when the employee is absent on leave. 


Comptroller General Warren to the Secretary of the Interior, October 17, 1945: 
I have your letter of September 12, 1945, as follows: 


In accordance with the provisions of the Federal Employees Pay Act of 1945 
the Department of the Interior had established prior to August 26 for depart- 
mental and field offices a 44-hour administrative workweek consisting of five 
8-hour days (ordinarily Monday through Friday) plus a sixth day of 4 hours 
(ordinarily Saturday). 

The following questions have arisen in the Geological Survey in administering 
the 44-hour workweek: 

(1) In your Decision B-51099, dated July 28, 1945, to the Secretary of 
Agriculture, you stated, in effect, that employees subject to the provisions of 
the Pay Act of 1945 who were in a travel status on Saturday and Sunday, 
should be granted overtime pay or straight time pay for only four hours on 
Saturday and for no time on Sunday, unless work was actually ordered or 
performed. Would an employee who was in a pay status from Monday through 
Friday (40 hours) be entitled to overtime pay or to straight time pay for 
four hours Saturday under the following conditions? It has been the practice 
of the Geological Survey to charge annual leave to qa traveler for the excess 
+ avel time resulting from his travel by common carrier over an indirect 
route for personal reasons, or for the travel time in excess of the rail schedule 
when he uses his privately-owned vehicle in point-to-point travel. If such 
excess time, ordinarily charged as annual leave, is identified as occurring on 
a Saturday it will not be possible, under the Pay Act of 1945, to charge the 
excess time to annual leave. Accordingly, in the examination of travel vouchers 
for such travel, when it has been administratively determined (a) that there 
has been increased travel time because of the employee’s choice of an indirect 
route, or because of his travel by privately-owned vehicle, and (b) that the 
Government has lost the use of the employee’s services on a Saturday by reason 
of his choice of means of travel, will it be permissible to pay the employee 
who was in a pay status from Monday through Friday (40 hours) and salary 
for that Saturday even though he was actually traveling? If your reply is in 
the affirmative, should the pay be for four hours at straight time or at the 
overtime rates? 

(2) If those employees (a) whose salaries are fixed by the Classification Act 
and the amendments thereto, or (b) whose salaries are fixed by wage boards, 
sustain an injury while performing directed overtime duties on Saturday and 
are directed to seek treatment at the U.S. Public Health Service, would employees 
in either of these groups be entitled to pay for the time absent from duty on 
Saturday (ordinarily their overtime day)? If so, should payment for such ab- 
sence be at straight time or at time and one-half rates, providing the employees 
have already worked 40 hours during the earlier days of the week? 

(3) The Geological Survey has hundreds of employees in unclassified positions. 
Under special authorization from the Civil Service Commission, many of these 
employees (field assistants, recorders, rodmen, packers, etc.) are employed locally 
in the field for seasonal work at varying monthly rates, at present not to exceed 
$1800 per annum. (These rates are fixed administratively and not by wage 
boards.) These employees ordinarily are employed for full-time work, although 
a few are employed for intermittent services. Under Public Law 49 the monthly 
rate set for such an employee was regarded as his basic compensation, for the 
basic 40-hour workweek, and he was paid an additional amount, at the then- 
prevailing overtime rate, for hours worked in excess of 40 in any one week. In 
accordance with the provisions of the Pay Act of 1945, there have been established 
bi-weekly pay periods, a basic workweek of 40 hours, and an administrative work- 
week of 44 hours consisting of five 8-hour days, Monday through Friday, and a 
four-hour day, Saturday. All hours worked in excess of 40 are paid for at the 
overtime rates. Since July 1, 1945, the following formula has been used in ar- 
riving at the base pay and overtime hourly rates for these types of employees: 

A monthly rate of $150 x 12 derives an annual rate of $1800. 
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$1800 divided by 52 weeks derives a weekly rate of $34.6153 

$34.6153 divided by 40 hours derives an hourly rate of $.8653. 

For an employee who worked a bi-weekly pay period, a pay roll, for example, 
has shown: July 1-14, at $150 mo; 

80 hours base pay at $.8653. 

8 hours overtime pay at 114 x $.8653. 

I request your advice as to whether the method of computing the wages of the 
unclassified employees, outlined above, is correct. If not, please advise as to the 
proper method to be adopted for these types of employees (a) on a full-time basis 
and (b) on an intermittent basis. 

(4) There has been contained in the Interior Department annual appropriation 
acts for many years (See Sec. 2 of the current Act), authority to hire, with or 
without personal services, boats, work animals, and animal-drawn and motor- 
propelled vehicles and equipment. The practice heretofore followed in the 
Geological Survey has been to hire the animals, equipment, ete., in connection 
with the person’s services at a monthly rate for the personal services and a 
monthly rate for the hire of the animals or equipment. (Typical employment 
contracts are enclosed.) For fractional parts of a month, the amounts paid for 
personal services and for the hire of animals, equipment, etc., have been computed 
on a 30-day month basis. Overtime payments, prior to July 1, 1945, have been 
made only for personal services, in accordance with your decision B-34082, dated 
May 1, 1943, addressed to Mr. T. P. Pendleton, an authorized certifying officer 
of the Geological Survey. It is believed that there is no authority under the 
Pay Act of 1945 for the payment of overtime for the use of the animals or equip- 
ment; therefore, the ruling expressed in the cited decision is being followed. 
Payments for personal services will be computed in accordance with your answer 
to Question No. 3, above. Because of the fact that the employee whose equipment 
or animals are in use ordinarily will work only 4 hours on Saturdays and will 
not work on Sundays, questions have arisen as to the proper methods of computing 
payments for animals and equipment hired in connection with his personal 
services. As indicated above, it is already recognized that overtime provisions 
do not apply to the use of animals or equipment and do not give additional com- 
pensation to the owner for their use; therefore, conversely, it would seem neither 
logical nor equitable to apply the basic workweek rules to the animals and equip- 
ment in such manner as to deprive the owner of any part of the compensation 
for which he had agreed to make his property available for Government use. 
Would your office have any objection to the following procedure: 


(a) Pay the employee on a payroll voucher for his personal services. Use 
a separate voucher (Stand. Form 1034) to pay the employee for the amount 
due for the hire of his animals or equipment. A reference would be made 
on the Form 1034 to the employment contract, a copy of which would be on 
file in the General Accounting Office. (Under the present procedure the 
amount due for hire of equipment is included in the payroll covering the 
personal service. ) 

(b) The computation of the amount due for hire of the animals or equip- 
ment for fractional parts of a month would be made on the basis of the actual 
number of days in the month at the monthly rate. 

(c) Payment would be made for the animals or equipment for Sundays; 
for the 4 hours on Saturday when the employee is not working; and for days 
when the employee is absent on leave provided that the equipment or animals 
are in the possession of the Survey, and are available for use, whether used 
or not. 


Your early consideration of these questions will be greatly appreciated. 


The questions presented will be answered in the order stated, as 
follows: 

(1) If in the case presented, the hours of travel time administra- 
tively determined to be excess cover all of the regular working hours 
on Saturday (4 or 8 hours as the case may be) no compensation for 
overtime or straight time would be payable for Saturday. However, 
if the excess travel hours do not cover all the regular hours of duty 
on Saturday, the remaining hours being covered by administratively 
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approved travel time, such hours of approved travel time occurring 
within the established workweek of 44 or 48 hours and in excess of 
40 hours should be paid for at the overtime rates. B-51099, July 28, 
1945, 25 Comp. Gen. 121. 

(2) Section 201 of the Federal Employees Pay Act of 1945, 59 
Stat. 296, authorizes payment of overtime compensation “for all hours 
of employment, officially ordered or approved, in excess of 40 hours 
in any administrative workweek.” This contemplates the actual per- 
formance of required duty during the prescribed overtime period. 
While an employee might be granted sick leave during the basic 
40-hour week to seek treatment for injury incurred in line of duty or 
otherwise, no sick leave can be granted for the overtime day and, 
accordingly, no compensation is payable for time absent from duty 
during the scheduled number of overtime hours on the overtime day 
due to injury incurred or time spent in seeking treatment for such 
injury. See B-51218, August 7, 1945, 25 Comp. Gen. 151, question 
and answer No. 4. 

(3) The formula stated in this question is correct under the pro- 
visions of section 604 (d) (2) of the Federal Employees Pay Act of 
1945, 59 Stat. 304. 

(4) This question is answered in the negative. That is to say, 
this office will not object to the procedure proposed. 


(B-52748) 


TRAVELING EXPENSES—INTERRUPTION OF LEAVE FOR 
PERFORMANCE OF TEMPORARY DUTY 


An employee whose authorized leave of absence was interrypted for the per- 
formance of temporary duty at a place other than his headquarters and for 
temporary return to headquarters—being permitted thereafter to resume his 
leave status at the place where it was interrupted—is entitled to per diem 
in lieu of subsistence and traveling expenses incident to the travel from his 
place of leave to his headquarters by way of the temporary duty station. 


Comptroller General Warren to Richard E. Waters, National War Labor Board, 
October 18, 1945: 


I have your letter of September 25, 1945, as follows: 


There has been presented to the undersigned for audit the claim of Peter Seitz, 
Chairman, Appeals Committee, National War Labor Board, for reimbursement 
of expenses incurred in the performance of official duties of emergency nature 
for travel from Amherst, Massachusetts, the place where he was on leave, to 
Portland, Oregon, temporary duty post, to Washington, D. C., his official station. 
He then returned to Amherst at no expense to the Government to resume annual 
leave. 

This office is unable to determine the amount due Mr. Seitz as it is not clear 
in which category the travel in question should fall. There is the fact that Mr. 
Seitz did return to the place of leave after completing certain assigned duties 
in his headquarters, however, his travel authorization did not contemplate his 
return to Amherst. There is also the fact that while Mr. Seitz had been told 
that perhaps his services would be needed at an emergency hearing in Portland, 
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prior to the completion of his leave in Amherst, there was no definite assignment 
which would bring the travel within the scope of your decision in 24 Comptroller 
General 443. Since there is always a possibility that an advance assignment 
will be cancelled or postponed, is it necessary that a definite date for duty be 
assigned prior to departure from headquarters? It would seem that in order to 
apply principles outlined in 16 Comptroller General 481, the traveler would have 
no knowledge of an assignment before leaving his headquarters. In effect no 
precise knowledge could have been available, since no definite hearing was sched- 
uled in Portland prior to Mr. Seitz’s leaving for his vacation. 

In view of the fact that Mr. Seitz is of the opinion that all the expenses 
claimed should be paid and the inability of the undersigned to definitely place 
the travel within the scope of former decisions of your office, your decision is 
respectfully requested as to what basis I may properly certify the claim. 

The original voucher in favor of Mr. Peter Seitz together with a statement 
signed by the traveler and a copy of travel authorization WLB 183 are submitted 
for your consideration. 


It appears from the voucher forwarded with your submission that 
rail transportation was procured on Government transportation re- 
quest from Westfield, Massachusetts, to Portland, Oregon, and return 
to Washington, D. C. The employee claims per diem in lieu of sub- 
sistence for 6 days and certain bus and limousine (taxicab) fares in- 
curred in connection with the travel between Westfield and Washing- 
ton, D. C., via Portland, Oregon. 

In 16 Comp. Gen. 481, it was held, with respect to the effect of the 
annual leave act of March 14, 1936, 49 Stat. 1161, as follows: 

* * * subject to the right of the head of the department or establishment 
concerned to fix the time at which the leave may be taken, the taking of the 
leave is an absolute right of the employee; and there is no requirement or re- 
striction in the law or in the regulations prescribed by the President pursuant 
to the law as to the place at which the employee may elect to spend his vacation. 
And while the head of the department or establishment concerned may at any 
time, when the needs of the service require, terminate the leave and require the 
employee to return to his regular duty station at his own expense, if instead of 
having his leave so terminated the employee is directed, while on leave, to perform 
temporary duty at a place other than his regular duty station and permitted to 
return to the place where he was on leave to resume his vacation, he is entitled 
to reimbursement of the authorized expenses of the travel involved because such 
travel is made necessary by official business rather than by leave of absence. 
_ The fact that the place where the employee was on leave is farther from the 
place where the temporary duty is required than is the employee’s regular duty 
station does not change the status of the travel, because the employee was on 
leave and at the place where he was as a matter of legal right. * * * 

The rule so stated was applied, also, to a return to Washington, D. C., 
for temporary official business in a situation where the employee was 
permitted to resume his leave at the place where his leave was inter- 
rupted. A-86481, July 14, 1937. 

As Mr. Seitz was on authorized leave of absence which was inter- 
rupted for the performance of temporary duty at Portland and, also, 
for temporary return to headquarters, and his leave was not terminated 
but he was permitted to resume the leave status at the point where it 
was interrupted, the above referred to decisions are for application 
rather than the decision in 24 Comp. Gen. 443; hence, he is entitled 
to the per diem in lieu of subsistence and traveling expenses incident 
to the required travel. 
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Accordingly, the voucher, if otherwise correct, may be certified for 
payment. 
The voucher is returned herewith. 


(B-51883) 
LEASES—DAMAGES 


Under War Department leases executed during the war emergency for the rental 
of agricultural and forest lands at rates based on appraisal for agricultural 
purposes, the contemplated use of the property not having been made known to 
the lessors because of military secrecy requirements, lack of knowledge and 
experience on the part of contracting officers, or changing requirements aris- 
ing from the war emergency, the Government is liable for damage to the prop- 
erty resulting from use for purposes other than those which reasonably could 
have been contemplated by the lessors at the time of executing the leases, even 
though the leases contain no provision to that effect. 

In connection with War Department leases for the rental of agricultural and 
forest lands at rates based on appraisal for agricultural purposes, acts of 
omission by the Government, or acts by third parties, resulting in damage 
to the premises from uncontrolled growth of weeds and underbrush, un- 
checked erosion, failure to maintain premises in accordance with practice of 
good husbandry effecting diminution of the fair market value of the land, 
and vandalism to buildings, constitute permissive waste for which the Gov- 
ernment is liable to the lessors, even though the leases contain no provision 
to that effect. 


Comptroller General Warren to the Secretary of War, October 22, 1945: 
Reference is made to your letter of August 17, 1945, as follows: 


In the initial stages of the Army Ground Forces’ training program, the War 
Department found it necessary to lease farm land throughout the United States 
for various military purposes. At the time many of such leases were executed, 
the immediate need did not permit sufficient opportunity for ascertainment of the 
specific purpose or purposes for which the property would be used ultimately, and 
the stated purpose in many of these leases was covered by the broad term “Re- 
quirements of the War Department.” No information could be given lessors of 
the exact use to be made of their land, and therefore they did not have a clear 
concept of the probable or possible damage which might result from Government 
occupancy. It was impossible for lessors to intelligently estimate rentals which 
would be sufficient to compensate them for contemplated damage to their property. 
Under these circumstances lessors accepted the Government’s offer of the rental 
figures based on the value of the land for farming purposes. 

Some of the leases negotiated for the general purposes stated contained the 
usual restoration provision under which the lessor could upon termination re- 
quire the Government to restore the leased premises to the condition existing at 
the time of entering upon the premises under the lease, reasonable and ordinary 
wear and tear and damage by the elements or by circumstances over which the 
Government had no control excepted. In other leases this provision was deleted, 
and a statement included that the rental covered damages resulting from reason- 
able use of the property. In either case, it is felt that injustice to lessors will re- 
sult from a construction of the provisions of such leases, which would relieve the 
Government from responsibiity for any and all damage to the leased premises. 

Lease No. W-2287-Eng-488, and supporting data inclosed herewith, illustrates 
the problem with which this Department is confronted. The leased land con- 
sists of 575 acres of farm land, partly wooded. The lease stated that the initial 
rental payment of $675 included payment for “all existing growing or planted 
crops and reasonable damages resulting from the use herein contemplated.” The 
purpose for which the land was to be used was stated in the lease to be ““Require- 
ments of the War Department.” The land was actually used for a rifle range. 
The usual restoration clause was deleted from the lease. 
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The fair annual rental of the leased property was appraised by a qualified 
appraiser at $600.00 as a fair return on the property for its highest and best 
use, as farm land; however, the lease provided for an annual rental of $500.00. 
The appraisal was prepared on March 20, 1943, whereas the term of the lease 
began April 1, 1942. No crops were included in the appraisal as they had 
already been removed. However, the negotiator for the Government states 
that of the initial payment of $675.00 made by the Government for the period 
April 1, 1942, to June 30, 1942, $125.00 was for rent for that period, and $550.00 
was for crops; therefore, no payment was made for contemplated damages. 

The appraisal report of damages due to acts of commission or omission by the 
Government, dated March 29, 1945, shows that the Government, during its use 
and occupancy of the property, allowed brush and briers to grow uncontrolled, 
ditches to erode, terraces to be filled, wire fencing to be destroyed by cutting 
to allow Government vehicular traffic, and buildings to be damaged by vandal- 
ism, and that the Government had generally failed to maintain the premises. 
The damage to the main dwelling, in addition to tenant dwellings and out- 
buildings, was caused by acts of vandalism and lack of maintenance. Vandals 
entered upon the premises and removed lumber or portions of buildings, as a 
consequence of which the buildings were further damaged by the elements. 
The fee value of the property before Government occupancy was appraised at 
$11,150 and after depreciation due to Government occupancy, the fee value 
was appraised at $9,450.00, a loss to the lessor of $1,700.00. It is improbable 
that such a use of the property and such resulting damage was within the con- 
templation of the lessor or the Government negotiator; therefore, it is the 
opinion of this Department that payment to the lessor of an amount not ex- 
ceeding $1,700.00 would be justified. 

This office is aware of your decision in Bates vs. U. 8., 1 Comp. Dec. [Gen.] 
134-135, holding that the Government was not liable for damage to the surface 
of the ground resulting from construction of roads and excavations for build- 
ings in the absence of a specific provision to that effect in the lease, where it 
was expressly provided that the property was to be used as a “training camp 
and maneuver ground and for the construction of necessary buildings.” It 
appears that this decision was modified to some extent by your decision (7 
C. G. 243) which held that, irrespective of the covenants in a lease, there is to 
be implied in all leases a covenant against waste, and that the Government, 
as well as an individual, is bound by such implied covenant when it enters 
into a lease. In the latter case the lease provided that the land was to be 
occupied as a camp site, and two buildings thereon were destroyed. It was 
held in that case that even in the absence of any provision making the Gov- 
ernment liable in damages for waste or requiring the Government to restore 
the leased property to the condition in which it was prior to occupation under 
the lease, the destruction of the two buildings was not authorized under the 
lease. This case cites Bostwick vs. U. S., 94 U. 8. 53, as authority for the rule 
that there is an implied obligation on the part of the lessee to use the leased 
aw so that it will not be damaged by wilful or negligent conduct of the 
essee. 

In view of the foregoing, the following questions are presented for your decision : 

a. Where the War Department has obtained the use of agricultural and forest 
lands by lease, in which the purpose is defined as “Requirements of the War De- 
partment,” and where it is definitely determined that the rental consideration is 
based on appraisal of the land for agricultural purposes and where the lease 
contains no clause expressly obligating the Government to restore the premises: 

(1) Are you required to object to the War Department restoring the premises 
to the condition existing at the time of entry upon the premises under the lease, 
(reasonable and ordinary wear and tear and damage by the elements, or by cir- 
cumstances over which the Government has no control, excepted) or to the making 
payment in lieu of such restoration? 

(2) Are you required to object to the War Department considering the un- 
controlled growth of weeds and underbrush, unchecked erosion of land, vandalism 
to buildings, or the failure of the Government to maintain the premises in ac- 
cordance with practices of good husbandry resulting in a diminution of the fair 
market value of the land, as damages resulting from causes other than a reason- 
able use for the purpose for which the land was leased and for which payment may 
be made. 

A favorable decision of the questions submitted will be appreciated. 
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The well established general rule is that, in the absence of a specific 
agreement to the contrary, a tenant is not liable for damage to or de- 
terioration of the leased property resulting from ordinary wear and 
tear in the use of the property for the purpose for which it was leased. 
36 C. J. 196: 64 L. R. A. 653, note; 1 Comp. Gen. 134; 5 id. 126; 16 id. 
92;18%d.8. It has been held, also, that in the absence of a specific pro- 
vision to the contrary there is in every lease an implied obligation on 
the tenant to surrender the leased property at the end of his tenancy 
in as good condition as at the beginning of the tenancy, except for 
reasonable and ordinary wear and tear and damage by the elements. 
Mount Manresa v. United States, 70 C. Cls. 144. See, also, United 
States v. Bostwick, 94 U.S. 53; 7 Comp. Gen. 243; 23 ¢d.477. In United 
States v. Bostwick, supra, the court said: 

But in every lease there is, unless excluded by the operation of some express 
covenant or agreement, an implied obligation on the part of the lessee to so use 
the property as not unnecessarily to injure it, or, as it is stated by Mr. Comyn, 
“to treat the premises demised in such manner that no injury be done to the 
inheritance, but that the estate may revert to the lessor undeteriorated by the 
wilful or negligent conduct of the lessee.” Com. Land & Ten. 188. This implied 
obligation is part of the contract itself, as much so as if incorporated into it by 
express language. It results from the relation of landlord and tenant between 
the parties which the contract creates. * * * 

In the matters referred to in your above-quoted letter, it appears 
that the involved injuries of the leased property arising from active 
operations of the War Department were such as properly to be re- 
garded as resulting from ordinary wear and tear from the use made 
of the property. However, it appears further that the contemplated 
use of the property was not stated specifically in the leases and was 
not known to the lessors at the time of executing the leases, but that 
the rental fixed in the leases was based on appraisal of the land for 
agricultural purposes. Under such circumstances, whether the failure 
to make known to the lessors the intended use of the leased property 
resulted from the requirements of military secrecy or from lack of 
knowledge and experience on the part of contracting officers or from 
changing requirements of the Government arising from the war emer- 
gency, there appears a reasonable basis for the view that the Govern- 
ment is liable for damage to the property beyond the damage which 
would have resulted from proper use of the property for purposes such 
as reasonably contemplated by the lessor at the time of executing the 
leases. Cf. 19 Comp. Gen. 695, wherein it was held that payments 
properly might be made under a supplemental lease for heat furnished 
by a lessor during a night shift which was not contemplated by either 
the lessor or the Government at the time of the execution of the original 
lease, although the said original lease did not limit the hours for 
furnishing heat. 
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With respect to the damages referred to in the fifth paragraph of 
your letter, insofar as they relate to acts of omission by the Govern- 
ment and acts presumably by third parties, they appear to be properly 
classifiable as permissive waste for which a lessee is liable to a lessor. 
Such damages do not appear to have been necessary results of the use 
of the property for the purpose contemplated by either the lessor or 
the Government but appear to have resulted from the Government’s 
neglect of its duty as lessee. In Parrott v. Barney, 18 F. Cas. 1236, No. 
10,773 (affirmed by 82 U.S. 524), the court said (page 1241) : 


* * * The rule seems to be established, that, with respect to liability for 
waste, the tenant is in a position analogous to that of a common carrier, and with- 
out some special agreement to the contrary, responsible for all waste, however or 
by whom committed, except it be occasioned by act of God, the public enemy, or 
the act of the reversioner himself. * * * 


In 64 L. R. A. 660 (note), it is said: 


The fact that injuries to the premises were caused by third parties makes no 
difference in the lessee’s liability to leave the premises in good repair, if he has 
covenanted to do so. 


In view of the foregoing and giving special consideration to the 
war emergency existing at the time of the execution of the involved 
leases, each of the questions stated in the final paragraph of your letter 
is answered in the negative; that is, this office will not be required to 
object to the use of appropriated moneys for the purposes and under 
the conditions set out in the said questions. 


(B-52101) 


SALES—SURPLUS GOVERNMENT VESSELS 


A bidder who fails to take advantage of an opportunity to inspect surplus 
Government property offered for sale on an “as is, where is” basis without 
warranty or guaranty of any kind cannot subsequently recover on the grounds 
that the property was of an inferior quality. 

The term “vessel” as used in the act of May 18, 1944, relating to the sale of certain 
surplus Government vessels, or in invitations for bids issued pursuant thereto, 
comprehends all structures previously acquired as vessels, regardless of their 
present condition, characteristics or seaworthiness, and, therefore, there is 
no degree of deterioration or injury to a vessel which would preclude its sale 
as a “vessel” so as to prevent forfeiture of the bidder’s guarantee deposit upon 
default on grounds that the object offered for sale was a hulk or scrap rather 
than a vessel. 

Under a contract for the sale of surplus vessels arising in connection with an 
invitation for bids requiring the amount of the bid guaranty to be paid as 
liquidated damages in the event of default, neither the market value of the 
vessel nor the actual damage suffered by the Government upon the bidder’s 
default affects the vested right acquired by the Government in the amount 
of the bid guaranty upon such default, and, therefore, the whole amount of 
such deposit must be retained by the Government as liquidated damages. 


Comptroller General Warren to the Administrator, War Shipping Administra- 
tion, October 22, 1945: 


There has been considered your letter of August 29, 1945, requesting 
decision on certain questions arising in connection with the disposition 
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of surplus vessels under the provisions of Public Law 305, 58 Stat. 223, 
224, approved May 18, 1944. You state that in many cases it has become 
necessary to dispose of such vessels through public bid, as provided by 
the said act; that despite the fact that such sales are made “as is, where 
is” without representation or warranty of any kind, bidders have sub- 
mitted bids and cash guaranty deposits of 25 percent of such bids with- 
out first inspecting the vessels bid upon; and that in several cases, the 
highest bidders, after acceptance of their bids, have refused to accept 
the vessels upon inspecting them and have objected to the forfeiture 
of their guaranty deposits on various grounds, including mistake, alle- 
gations that the objects of the sales were hulks or scrap rather than 
vessels, etc. The specific questions raised are: 


A. As the Invitations for Bids offer for sale specified “vessels”, is there, in your 
opinion, any degree of deterioration or injury to a vessel which should prevent 
it from being sold as a “vessel” under this form of representation so that, regard- 
less of such condition, the guarantee deposit may not be forfeited in the event of 
failure of the successful bidder to take delivery thereof and pay the balance of 
the bid price? 

B. If there is such a dividing line between vessels as such and “vessels” which 
should be sold as hulks or wrecks or as scrap material, by what standards may 
a proper segregation for this purpose be made? 

C. In the event of forfeiture of the guarantee deposit made by a bidder through 
lack of understanding as to the real condition of the object of the sale, may the 
whole amount of such deposit be forfeited regardless of the amount of any actual 
damages to the Administration resulting from failure of the successful bidder to 
complete the transaction, for example: 

(a) If the successful bid is $20,000 and the corresponding deposit $5,000; and 
if the next highest bid is $5,000; and if the vessel is re-offered for sale and, on 
the second offer, the bids do not exceed $5,000, is the Administration justified in 
considering that its liquidated damages are the full amount of the forfeited de- 
posit on the theory that the first bid of $20,000 represents market value of the 
vessel, or should the forfeit be computed on the theory that the actual market 
value is represented by the two highest bids other than that allegedly made under 
mistake, etc? 

(b) Assuming that the first bid is $20,000, the guarantee deposit is $5,000 and 
the second highest bid on the first offer is $5,000 and the highest bid on the second 
offer is $22,000, on what basis should the forfeit be computed? 

(c) If, in your opinion, the amount of forfeit should be less than the full 25 
per cent guarantee deposit, what elements of estimated “liquidated damages” 
should be taken into consideration in computing the amount to be forfeited; 
should estimated expenses in connection with the second invitation, cost of main- 
tenance and protection of the vessel and other similar items be taken into con- 
sideration in making such an estimate? 

D. If it is your determination that the fact of designating the object of the sale 
as a “vessel” precludes the propriety of including those which have been or which 
may properly be classified as hulks or wrecks, as scrap material or vessels not 
“capable of transportation on the water”, is the Administration justified in return- 
ing all or any portion of the guarantee deposit? 


In paragraph 1 of the Invitation for Bids, it is provided that each 
vessel may be inspected at the location indicated in the schedule 
attached thereto, and that the description of the vessel given in the 
said schedule, as well as “other information furnished herein, or other- 
wise,” is solely for the general information of bidders with no warranty 
made as to the accuracy thereof. In paragraph 7 (a), it is provided 
that each vessel is offered for sale “as is, where is” at date of delivery 
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without warranty, guaranty, or representation as to the seaworthiness, 
condition, description, capacity, tonnage or otherwise. There is added 
language in paragraph 7 (a) of some of the forms of Invitation for 
Bids, the effect of which is to warn bidders to inspect the vessels before 
submitting bids thereon; but such language would not seem to have 
a material bearing on the questions here in issue, since obviously it was 
not intended to alter the fundamental nature of the transaction or the 
rights of the parties incident thereto. See 17 Comp. Gen. 662. 

Insofar as concerns the condition of surplus goods offered for sale 
by the Government on an “as is, where is” basis without warranty or 
guaranty of any kind, the law is clear that a bidder who fails to take 
advantage of an opportunity to inspect cannot subsequently recover 
on the grounds that the goods are of an inferior quality. See 1. Samuel 
c&: Sons v. United States, 61 C. Cls. 343; Triad Corporation v.United 
States, 63 C. Cls. 151; 8. Brody v.United States, 64 C. Cls. 538; Silber- 
stein & Son v. United States, 69 C. Cls. 412; Sachs Mercantile Co. v. 
United States, 78 C. Cls. 801; Lipshitz & Cohen v. United States, 269 
U. S. 90; Mottram v. United States, 271 U.S. 15; Maguire & Co. v. 
United States, 273 U. S. 67. Thus, in 7'riad Corporation v. United 
States, supra, the court said: 

* * * The plaintiff was thus notified before the sale that if it bid and purchased 
the lot of material it could not claim any allowance on account of deficiency in 
quality, character, or kind of material sold and delivered. 


The plaintiff did not take advantage of its right to inspect, but bought the lot 
without inspecting it. 

Under the terms of the catalogue it is difficult to perceive how the Government 
could have given purchasers more specific warning than it did, that they bought 
at their risk what material it had and was offering for sale; that if a purchaser 
wished to protect himself he could do so by inspection, full opportunities for which 
were offered, and that if he failed to inspect and received something other than 
what he thought he was buying he could have no redress and could not claim 
allowances by reason thereof. More than that, he was distinctly told that failure 
to inspect would not be considered as a ground for adjustment. If plaintiff neg- 
lected to embrace the opportunity offered it to inspect and purchased the property 
without doing so, with notice that it bought at its own risk, it created by its own 
negligence the situation from which it now seeks relief. 


However, the substance of the contentions forming the basis of the 
first question posed in your letter would seem to be, not that the vessels 
sold turned out to be in poorer condition than was expected, but rather, 
that the thing sold was not in fact a vessel. 

In decision dated April 24, 1937 (A-85266), it was stated: 


With respect to your statement that the cutter could no longer be termed a boat 
and should have been classed as junk lumber in offering it for sale, your particular 
attention is invited to paragraph 7 of the aforesaid terms and conditions, wherein 
it is specifically stated that no warranty or guaranty was given by the Navy De- 
partment as to description of the material or that it was in condition to be used 
for the purpose for which it was originally intended, or be intended or desired to 
be used by the purchaser. The Navy Department had unmistakably disclaimed 
any intention or representation as to the character of the material and, also, had 
served notice under paragraph 6, supra, that failure to inspect the material would 
not constitute grounds for adjustment or rescission of the contract. 
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Also, see B-48071, May 24, 1945. 

There is no indication either in the provisions of Public Law 305 or 
in its legislative history of an intent on the part of the Congress to 
distinguish between vessels on the one hand and scrap, hulks, wrecks, 
etc.,on the other. Moreover, in the Invitation for Bids it is expressly 
provided that no representation or warranty is made as to the sea- 
worthiness—among other things—of the vessel. In other words, it 
would seem that the term “vessel”, as it appears both in Public Law 
305 and in the Invitation for Bids issued in pursuance of such law, is 
used in its broad generic sense only and that it comprehends all struc- 
tures previously acquired as vessels, regardless of their present con- 
dition, characteristics, or seaworthiness. Accordingly, question A is 
answered in the negative—making it unnecessary to answer questions 
B or D. 

With respect to question C, paragraph 4 of the Invitation for Bids 
provides: 


No bid will be considered unless it is accompanied by a deposit, satisfactory to 
the Administrator, in a sum equal to at least twenty-five percent of the amount 
of such bid, to insure compliance with the terms of the bid. Bidders who submit 
bids on more than one vessel must submit separate deposits on each vessel for 
which a bid is made, in the amount required. If the Buyer fails to make full pay- 
ment of the purchase price, and take delivery of the vessel, all within the time 
specified herein, the full amount of this Bid Guaranty deposit shall be paid to the 
Administrator as liquidated damages and not as a penalty. A bidder may, at its 
option, furnish as such guaranty, a certified check, a bank draft or postal money 
order payable to the order of the War Shipping Administration. Such deposits 
may be held by the Administrator, uncollected, at Bidder’s risk. The deposits of 
unsuccessful Bidders will be returned as soon as practicable. 


In Lamport Mfg. Supply Co. v. United States, 65 C. Cls. 579, 609, 
the court said: 


To secure as speedy a disposal of the material as possible it was wisely provided 
in each of these sales that the purchaser, upon acceptance of the bid, should 
deposit 10% of the amount of his bid as liquédated damages and to guarantee 
performance. By liquidated damages is meant a certain sum agreed upon by the 
parties in advance which shall be paid or retained in lieu and satisfaction of any 
claim for damages which may arise out of a breach of the contract by the pur- 
chaser and a failure to take and pay for all or any part of the material. This 
provision for liquidated damages would enable the Government, on the failure 
of the purchaser to comply with his bid and to take and pay for the goods, to 
appropriate the 10% as liquidated damages for breach anf promptly sell the 
material, instead of retaining it and waiting for the possible fulfillment of the 
contract or a suit for damages. 

We hold and the court has found that the payment of 10% was in the nature 
of liquidated damages. 


And in John T. Hickey v. United States, 65 C. Cls. 729, 736, 737, 
there was involved a sale of surplus Government property, one of the 
conditions of the sale being: 

Twenty per cent of the bid must be paid in cash or certified check at the time 
and place of sale; balance within ten days from date of sale in cash, certified 
check, or letter of credit, otherwise the Government reserves the right to forfeit 


the deposit as liquidated damages, and the bidder shall lose all right or interest 
in the property. * * 
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Certain property was awarded to the plaintiff at the sale and he depos- 
ited approximately 20 percent of his bid but failed to pay the balance. 
The Government having declared the deposit forfeited as liquidated 
damages, the plaintiff sued for its recovery. The court said: 

It is contended that the defendant had no right to appropriate, or, as the plain- 
tiff puts it, to forfeit the $2,500 as liquidated damages; that it was enforcing it 
as a penalty, which the courts are not inclined to favor. The parties have a 
right to contract upon the basis of the sum deposited being liquidated damages, 


and if it appears to have been the intention of the parties that it should be so 
treated, that intention will be carried out. 


+ * * * * * . 

It would be difficult in a contract to declare the intention of the parties more 
clearly than in this contract. It provides that if the balance of the purchase 
money is not paid within the time specified, the Government shall have “the right 
to forfeit the deposit as liquidated damages,” and showing that this meant the 
rescission and termination of the contract and plaintiff's interest therein, it pro- 
vides that the “bidder shall lose all right or interest in the property.” 

We hold that under this contract the deposit of $2,500 was made with the inten- 
tion that it was to be treated as liquidated damages upon the failure of the plain- 
tiff to comply with the terms of the contract. 

Also, see Village of Morgan Park v. Gahan et al., 26 N. E. 10835. 

Here, also, the provisions of paragraph 4 are clear and unambiguous 
with respect to the intent of the parties to treat the amount of the bid 
guaranty as liquidated damages in the event the successful bidder fails 
to comply wih the terms of his bid. Neither the market value of the 
vessel nor the actual damage suffered by the Government by reason of 
the bidder’s breach of contract has any bearing whatever on the mat- 
ter. The vested right in the amount of the bid guaranty which the 
administrator acquires upon failure of the successful bidder to make 
full payment of the purchase price and take delivery of the vessel 
within the time specified, may not be waived in whole or in part. Ac- 
cordingly, you are advised that not only may the whole amount of such 
deposit be forfeited in the circumstances described, but that the whole 
amount of such deposit mus# be forfeited or, rather, retained by the 
Government as liquidated damages. 


(B-52792) 


TRAVELING EXPENSES; TRANSPORTATION OF HOUSEHOLD 
EFFECTS—RETRANSFER AFTER WAR SERVICE TRANSFER 


In the absence of specific authority therefor, an employee previously transferred 
from one agency to another for the better prosecution of the war effort, 
pursuant to War Manpower Commission Directive No. X and War Service 
Regulation No. IX, as amended, may not be reimbursed for the expenses of 
travel and transportation of household goods incident to his return to or 
reemployment in his former position or one of like seniority, status, and 
pay in furtherance of his reemployment rights conferred by section IV of 
said Directive No. X. 
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Comptroller General Warren to the Secretary of Labor, October 23, 1945: 
I have your letter of September 29, 1945, as follows: 


Under the authority vested in him by the provisions of Executive Orders 9139 
and 9243 (7 F. R. 2919, 7213) the Chairman of the War Manpower Commission 
issued, on September 14, 1942, War Manpower Commission Directive No. X 
which was amended by Amendment No. 2 thereof, on March 27, 1944. By Execu- 
tive Order 9617, dated September 19, 1945, the War Manpower Commission was 
terminated and all functions, agencies, officers, employees, records, properties 
and funds of the War Manpower Commission were transferred to the Depart- 
ment of Labor for administration under my supervision, direction and control. 

Directive No. X as amended provides in pertinent part as follows: 

“Section I. Whenever the Civil Service Commission shall find that a civilian 
employee of any department or agency of the executive branch of the Federal 
Government can make a more effective contribution to the war effort, in a 
position in some other such department or agency, the Commission with or with- 
out the consent of the employee or of the department or agency in which he is 
employed or to which he is transferred, shall direct the transfer of such em- 
ployee to such position, Provided, That whenever such transfer is directed to a 
position beyond reasonable commuting distance from the home of the employee 
concerned, the department or agency to which he is transferred shall reimburse 
the employee for the cost of transporting himself, and his household goods, out 
of funds available to the agency for expenses of travel or transportation, in 
accordance with Government regulations. 

“Section IV. Any employee of a department or agency of the executive branch 
of the Federal Government (other than an employee holding a temporary position) 
who has been transferred pursuant to paragraph I of this directive shall be en- 
titled qo thirty days’ notice from the department or agency to which he has been 
transferred, prior to the termination of his services with such department, or 
agency, unless such termination is for cause. Upon the termination, without 
prejudice, of the services of an employee (other than an employee transferred or 
released from a temporary position) in the position to which his transfer or 
release has been authorized or directed pursuant to paragraphs I or II of this 
directive (or in a position which, for the purposes of this directive, is substantially 
similar thereto) such employee shall be entitled to the reemployment benefits 
hereinbelow set forth, provided he makes application for reinstatement therein 
within forty days after the termination of his services with a department or 
agency of the Federal Government and, with respect to an employee released to 
a private enterprise, within forty days after the termination of his services with 
such an enterprise but in no event later than six months after the end of the war: 

“(a) Reinstatement, within thirty days of his application, in the same depart- 
ment or agency and to the maximum extent practicable, in the same locality, in 
his former position, or in a position of like seniority, status, and pay, in such 
manner, to the maximum consistent with law, that he does not lose any of the 
rights or benefits to which he would have been entitled had he not been transferred 
or released ;” 

In commenting upon the validity of War Manpower Commission Directive No. 
X, with respect to the requirement that government agencies pay the cost of 
transporting an employee and his household effects in connection with the transfer 
of such an employee from one federal agency to another effected under authority 
of Directive No. X, it was stated in 22 Comp. Gen. 873 as follows: 

“While the rule has been stated in the decisions cited in your letter (21 Comp. 
Gen. 618 ; 17 id. 874; 13 id. 390) that generally there is no authority of law or regu- 
lation to reimburse an employee the cost of travel to accept a new position upon a 
regular transfer from one Federal agency to another, it must be concluded that 
the authority vested in the President by the First War Powers Act, 1941, 55 Stat. 
838 (quoted in your letter) ‘to make such regulations and to issue such orders as 
he may deem necessary’ in connection with transfer of personnel between 
Federal agencies for the better prosecution of the war, is broad enough to author- 
ize him or the War Manpower Commission and/or the United States Civil Service 
Commission to which the President’s authority has been delegated, to obligate 
appropriated funds of a Federal agency to which an employee is involuntarily 
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transferred (without his consent) for the cost of ‘transporting himself, his im- 
mediate family, and his household goods, in accordance with Government regula- 
tion.” In such cases, the Government regulations applicable to intra-agency 
transfers are generally for application in the absence of special regulations rel- 
ative thereto.” 

In 24 Comp. Gen. 269, in discussing the question of whether the payment 
of such expenses by the agency to which the transfer is being effected is 
mandatory, it was held that “The same basic authority of law—the First War 
Powers Act, 1941—which was held in said decision of March 6, 1943 [22 Comp. 
Gen. 873] to be sufficient to authorize the President or the War Manpower 
Commission and the Civil Service Commission, to which his authority has 
been delegated, to obligate appropriated funds of a federal agency to which 
an employee was involuntarily transferred for the cost of transporting the em- 
ployee and his household goods in connection with such transfer, is sufficient, 
also, to obligate the appropriated funds of a federal agency to which an employee 
voluntarily is transferred under the terms and conditions of the amended War 
Manpower Commission directive and the Civil Service Commission regulation 
supra. 

“.. if an agency uses the Commission’s authorization issued pursuant to 
said War Manpower Commission directive and Civil Service regulation to 
transfer an employee from some other agency to such agency, either with or 
without the consent of the employee, it becomes mandatory upon such agency 
to which the employee was transferred to reimburse the employee upon pres- 
entation of claim for expenses of his last travel and transportation of his 
household effects within the limits of applicable regulations, from his official 
station in his position in the agency from which transferred to the official sta- 
tion in his new position in the agency to which transferred.” 

Question has now arisen with respect to the payment of an employee’s 
expenses of travel and transportation of his household effects, in effecting a 
re-transfer to his former agency when the employee is exercising his reemploy- 
ment rights acquired under Section IV (a) of Directive No. X. 

Directive No. X as amended was a wartime measure implementing Executive 
Orders 9139 and 9243 and was promulgated for the purpose of facilitating the 
mobilization and effectuating the maximum utilization of employees of the 
federal government in the war effort. The proviso clause contained in the 
amended section of the directive was intended to make the employee whole 
for the specified expenses for travel and transportation which he incurred 
incident to a transfer of official station directed under Directive No. X, within 
the limitations prescribed by the Standardized Government Travel Regulations 
and Executive Order No. 8588 as amended. Payment of such expenses are neces- 
sarily limited to transportation of the employee and his household effects, inci- 
dent to an inter-agency transfer directed under Directive No. X when such 
transfer involves a change of official station beyond reasonable commuting 
distance from the home of the employee. 

The language in the proviso clause contained in Section I of Directive No. X, 
while requiring reimbursement to the employee for expenses incurred by him in 
connection with a transfer effected under this directive, does not limit reimburse- 
ment to the employee solely for expenses incurred for travel and transportation 
of household effects incident to reporting to the new official station. In connec- 
tion with a directed transfer, Section I of Directive No. X requires reimbursement 
to the employee for “the cost of transporting himself and his household goods.” 
It would seem that similar expenses incurred in effecting the employee’s return 
to the agency with which the employee has reemployment rights should equally 
be considered part of the “cost of transporting himself and his household effects” 
incurred as a result of a transfer effected under Directive No. X. If the employee 
were required to bear the cost of returning himself and his household effects, 
the intent of the War Manpower Commission, in promulgating the directive, and 
the amendments thereto, i. e., to make such an employee whole for the specified 
expenses incurred by him—which otherwise would not have been incurred except 
for the directed transfer—would be defeated. 

Accordingly, I would appreciate your advising me (1) whether an employee in 
the exercise of his reemployment rights acquired under Section IV (a) of the 
War Manpower Commission Directive No. X may be reimbursed for the cost of 
transporting himself and his household goods incurred incident to a change of 
official station in returning to the agency from which he was originally trans- 
ferred under Directive No. X, (2) if the answer to question 1 is in the affirmative, 
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I would appreciate your advising me whether such expenses should be paid from 
the funds appropriated for the agency to which he was originally transferred or 
by the agency to which he is returning. 


As stated in 22 Comp. Gen. 873, and the decisions therein cited, gen- 
erally there is no authority to reimburse an employee for the cost 
of travel to accept a new position upon a regular transfer from one 
Federal agency to another. However, the authority vested in the 
President of the United States by the First War Powers Act of 1941, 
55 Stat. 838, to make such regulations and to issue such orders as he 
may deem necessary in connection with the transfer of personnel 
between Federal agencies for the better prosecution of the war, was 
broad enough to obligate appropriated funds for the transportation 
of an employee and his household goods when transferred in accord- 
ance with the regulations so providing. 

Section 2 (a) (3) of the War Service Regulation IX was amended 
by the Civil Service Commission Circular 493, Supplement No. 2, 
September 7, 1944, which circular provided, in pertinent part, as 
follows: 


In accordance with the amendment of March 27, 1944, to Directive No. 10 of 
the War Manpower Commission, relating to the transfer and release of Govern- 
ment employees, paragraph (3) of Section 2 (a) of War Service Regulation IX 
was amended by Departmental Circular 493, effective as of March 29, 1944, to 
read as follows: : 

“(3) Whenever a transfer is authorized under this subsection to a position 
beyond reasonable commuting distance from the home of the employee concerned, 
the department or agency to which he is transferred shall reimburse the employee 
for the cost of transporting himself, and his household goods, out of funds avail- 
able to the agency for expenses of travel or transportation, in accordance with 
Government regulations. No employee shall, without his consent, be transferred 
to a position at a lower salary than he is receiving at the time transfer is 
initiated.” 

It should be specifically noted that there is no provision for the payment of 
the transportation expenses of the employee’s family. 

The employee is entitled to the expenses specified in connection with a transfer 
beyond a reasonable commuting distance from his home when it is determined 
by the Commission that the employee will by such transfer make a more effective 
contribution to the war program in the position to which transferred. The basis 
for this finding is identical with the basis used in determining whether the em- 
ployee is entitled to reemployment rights. The employee will, therefore, be en- 
titled to payment of the transportation expenses specified whenever the Commis- 
sion authorizes his transfer to a position beyond a reasonable commuting dis- 
tance from his home under the provisions of section 2 (a) of War Service Regu- 
lation IX. Regulation IX will not serve as authority for payment of transpor- 
tation expenses in any other case. [Italics supplied.] 


Also, it is to be noted that section IV of War Manpower Commission 
Directive X, quoted in your submission, prescribes how the services 
of the employee so transferred may be terminated in the agency to 
which transferred and provides for his reemployment in his former 
position or in a position of like seniority, status, and pay in such man- 
ner “that he does not lose any of the rights or benefits to which he would 
have been entitled had he not been transferred or released,” but neither 
Directive X nor the U. S. Civil Service Commission Circular 493, 
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Supplement 2, supra, purports to authorize reimbursement for the 
transportation of the employee’s household effects upon return to, or 
reemployment in, his former position or one of like seniority, status, 
and pay. Had the employee remained in his former position and not 
been transferred, no rights to transportation of household effects 
would have risen. Therefore, it must be held that upon the reemploy- 
ment of an employee in furtherance of the rights conferred upon him 
by section IV of War Manpower Commission Directive X, he may not 
be reimbursed for the cost of transporting himself or his household 
goods incident to his return to his former position. Compare 
B-50876, dated July 26, 1945. 

Specifically, therefore, question (1) is answered in the negative, 
rendering it unnecessary to answer question (2). 


(B-52926) 
TRANSPORTATION OF HOUSEHOLD EFFECTS 


The husband of an employee may not be considered a dependent because of 
temporary unemployment due to the employee’s permanent change of 
station, so as to avoid the 2,500 pound weight limitation imposed by 
section 2 of the uniform transportation-of-household-effects regulations 
(Executive Order No. 8588) upon transferred employees having no de- 
pendents. 

The determination of the gross weight of household effects to be transported 
to an employee’s new permanent station, insofar as concerns the 2,500 
pound weight limitation imposed by section 2 of Executive Order No. 8588 
upon employees having no dependents, should be made with respect to 
the status of the employee on the effective date of the order authorizing 
or directing the transfer of the employee. 

Charges for packing necessitated by storage incident to an employee’s change 
of station, and for drayage from residence to storage and drayage from 
storage and unpacking at residence at the new headquarters, or any other 
charges which arise solely from the temporary storage of the employee’s 
household effects are not to be regarded as a part of the cost of transporta- 
tion of such effects within the meaning of the act of October 10, 1940, and 
the Executive regulations thereunder, and are not reimbursable to the 
employee. 

Reimbursement for the cost of transportation of household effects as author- 
ized by the uniform transportation-of-household-effects regulations (Ex- 
ecutive Order No. 8588), upon an employee’s change of official station, may 
not include charges for labor of taking down curtains, draperies, and 
brackets, and taking up linoleum at the employee’s former residence. 

An employee, upon change of permanent station, may be reimbursed for Fed- 
eral, State, and local taxes paid on transportation, drayage, packing, crat- 
ing, unloading and reloading of al! items which properly are reimbursable 
as expenses of transportation of household effects at Government expense 
under Executive Order No. 8588. 

Whether articles, “such as professional books, wearing apparel, bedding or 
kitchen utensils, but not furniture or jewelry,” required for immediate use 
at an employee’s new station may be shipped by express at Government 
expense pursuant to section 5 of Executive Order No. 8588, as amended, 
depends upon a determination not only that the articles are required for 
immediate use but, also, that they come within the designated category, and, 
therefore, the cost of transporting by express a baby crib, bed, and a portable 
sewing machine is not authorized. 

The freight rates computed upon the lowest valuation (10 cents per pound) 
authorized by current consolidated freight classification upon household 
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goods must be used, under section 10 of Executive Order No. 8588, in esti- 
mating the applicable freight costs for an unauthorized shipment by express 
of household goods incident to a change of an employee’s official station. 

Where the shipment of the household effects of an employee on change of station 
is made on a Government bill of lading, the carrier is entitled to payment 
pursuant to section 322 of the Transportation Act of 1940 prior to audit or 
settlement by the General Accounting Office, and the certifying officer will 
not be held financially liable for payments so made to the carrier, even though 
the employee be primarily liable for a portion thereof due to excess weight, 
ete. 21 Comp. Gen. 559, distinguished. 


Comptroller General Warren to the Price Administrator, Office of Price Admin- 
istration, October 25, 1945: 


I have your letter of September 28, 1945, as follows: 


In connection with the transportation of household effects of employees trans- 
ferred to new official stations, several issues have developed which raise doubt 
as to what items are properly payable from public funds or should be borne 
by the respective employees. 

A claim has been presented which involves the weight limitation of employees 
with or without dependents. A married employee being transferred from Dallas, 
Texas, to Washington, D. C., has claimed her husband as a dependent for the 
period while accompanying her in travel status from the former official station 
to the new, on the basis that her husband was unemployed from the date of 
termination of his private employment in Dallas until reporting for duty in his 
new position upon arrival in Washington, D.C. The goods were placed in storage 
at destination from March 24 until delivery to the employee’s residence on June 20. 

This represents a general situation on transfers where the wife is employed by 
this Administration and the husband changes residence also upon transfer of 
wife. As these cases will probably increase due to the consolidation of local 
board and district offices in curtailment of the agency’s operations, your inter- 
pretation of the above case and incidental similar items as outlined below will 
be appreciated : 

1. What constitutes dependency within the meaning of Executive Order #8588? 

a. May a husband be claimed as a dependent: 

1. If employed? 

2. If unemployed? 
b. Is dependency status based on financial dependence or other factors? 
c. Is dependency established as of 

1. Date of transfer order. 

2. Date of Solicitation or acceptance of bids for shipment. 

3. Date of shipment from residence. 

2. Are charges allowable for packing and drayage from residence to storage at 
former officfal station, and drayage from storage and unpacking at residence at 
new official station, together with unloading and reloading charges at both ends 
(a) while employee is attempting to locate quarters or awaiting availability of 
quarters at destination over a temporary period? (b) What should reasonably 
be considered a temporary period of storage for such purpose, beyond which lia- 
bility of the Gowernment for payment of expenses should cease? (c) When mover 
is unable to obtain entrance to residence at destination and required to store the 
furniture temporarily? 

3. Are charges for extra stops to pick-up or deliver goods at storage or various 
other locations at city of origin or destination payable by employee? 

4. May the moving charges include labor of taking down curtains, draperies, and 
brackets, and taking up linoleum at residence? 

5. May the employee be reimbursed for federal, state, and local taxes paid on 
transportation, drayage, packing, crating, unloading and reloading? 

6. May an employee be authorized to ship by express within the stipulated 
allowance such items as baby crib, bed, portable sewing machine and any other 
articles considered by the Administrator as essential for emergency needs of an 
employee upon arrival at new official station? 

7. Should valuation of 10¢ or 30¢ ewt. be used in determining applicable freight 
rate on household goods for reimbursing an employee when an unauthorized 
express shipment is made? 
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8. The Transportation Act of 1940 provides for payment of carrier’s bills upon 
presentation, but where excess costs are incurred due to weight or for reasons 
personal to the employee transferred, this office has not approved payment of 
vouchers prior to collection from owner or suspending the amount not legally 

yable. 

a the service is authorized by Government purchase order or bill of lading 
it is felt that the payee is entitled to immediate payment regardless of the fact 
that some portion of the expense is properly collectible from the employee. It 
appears uncertain, however, from your Decision B-21585 (24 C. G. 559) [21 C. G. 
559] as to whether the certifying officer would be held financially responsible for 
the collection. Kindly advise therefore whether vouchers covering transpor- 
tation of household effects and incidental expenses may be paid in advance of 
collection from the transferred employee for excess weight and other charges 
without obligating the certifying officer, as might be inferred from your Decision 
B-35756 to the Soil Conservation Service on August 6, 1943? 


Question 1 


Section 2 of Executive Order No. 8588 provides “That employees 
who have no dependents living with them shall be entitled to the 
transportation of household effects and other personal property not in 
excess of 2500 pounds gross.” What constitutes dependency within 
the meaning of said regulation is a question of fact and it would not 
be practicable to define dependents generally in an advance decision. 
With respect to the question whether a husband may be considered a 
dependent, it may be stated generally that the dependency of a hus- 
band has been negatived by this office in practically every situation 
presented to it. See 2 Comp. Gen. 175; 23 id. 216; 24 id. 623. Cer- 
tainly, a husband would not be considered dependent simply because 
of temporary unemployment due to moving from one location to an- 
other, although it is conceivable that situations might arise, by reason 
of physical or mental incapacity, in which the husband could be re- 
garded as the wife’s dependent. Each case in which such incapacity 
is claimed would be dependent upon the facts of the individual case. 
The determination of the gross weight which may be shipped at Gov- 
ernment expense, so far as dependents are concerned, should be made 
with respect to the status of the employee on the effective date of 
the order authorizing or directing the transfer of the employee. 


Questions 2 and 3 


Charges for packing necessitated by storage, and for drayage from 
residence to storage and drayage from storage, and unpacking at 
residence at the new headquarters, or any other charges which arise 
solely from the temporary storage of the employee’s household effects 
are not to be regarded as a part of the cost of transportation of such 
effects, within the meaning of the applicable law and regulations, 
and are not reimbursable. 


Question 4 


This question is answered in the negative. 
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Question 6 


This question is answered in the affirmative with respect to all taxes 
required to be paid on account of items which properly are reim- 
bursable. 

Question 6 


Section 5 of Executive Order 8588, as amended by Executive Order 
9587 of July 6, 1945, provides, in pertinent part, as follows: 

* * * And provided further, That when the head of the department or 
agency determines it to be in the interest of the Government, he may specifically 
authorize the shipment by express of articles required for immediate use at 
the new official station (such as professional books, wearing apparel, bedding 


or kitchen utensils, but not furniture or jewelry), which shall in no case exceed 
a weight of 500 pounds for employees having dependents with them * * 


The items of “baby crib” and “bed” mentioned under this qusstion 
constitute furniture in the generally accepted sense of that term and, 
as such, the cost of their transportation by express at Government 
expense would appear to be precluded by the regulations, supra. The 
authority in the above-quoted regulations to determine what articles 
required for immediate use at the new official station may be shipped 
by express is not all-inclusive but rather, is specifically limited to 
articles “such as professional books, wearing apparel, bedding or 
kitchen utensils.” However great may be the need for a portable 
sewing machine at the new official station, such item is not conceivably 
within the genus of the items set out in the regulation. In other 
words, the criterion is not that the articles may be determined as 
required for immediate use but, also, whether they come within the 
category of articles “such as professional books, wearing apparel, bed- 
ding or kitchen utensils.” 


Question 7 


Section 10 of Executive Order No. 8588 of November 7, 1940, pro- 
vides : 

Valuation. The valuation of property as declared for shipping purposes shall 
not exceed that at which the lowest freight rates will apply. Should the employee 


desire a higher valuation, he must assume all costs of transportation in excess 
of the charges at the lowest rate. 


As 10 cents per pound (not per cwt. as set out in the question) is the 
lowest valuation authorized by current consolidated freight classifica- 
tion upon household goods, it follows that the freight rates computed 
upon that valuation are to be used in estimating the applicable freight 
costs for an unauthorized shipment by express. 
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As stated in the decision of August 6, 1943, B-35756, where the 
shipment of the household effects of an employee is made on a Govern- 
ment bill of lading the carrier is entitled to payment pursuant to sec- 
tion 322 of the Transportation Act of 1940, 54 Stat. 955, prior to audit 
or settlement by the General Accounting Office and the certifying offi- 
cer will not be held financially liable for the payments so made to the 
carrier. See act of June 1, 1942, 56 Stat. 306. In the decision, B-21585, 
21 Comp. Gen. 559 (erroneously cited by you as 24 Comp. Gen. 559), 
it was held (quoting from the syllabus) : 

Carriers may be paid in full and in due course for the transportation on Govern- 
ment bills of lading of the household effects, etc., including that in excess of the 
authorized weight allowance, of Army officers upon change of station, without 
regard to whether any reimbursement has been or is to be collected from the 
officers for such excess as provided in the act of March 23, 1910, but such authority 
to pay carriers does not preclude a determination by the proper authority that 


the finance officer or other War Department officer is pecuniarily responsible for 
failure to collect the required reimbursement. 


The suggestion in that decision, that the authority to pay the carrier 
does not preclude a determination that the finance or other officer of 
the War Department was responsible for the failure to collect the 
required reimbursement from the employee, is based upon the admin- 
istrative regulations quoted in that decision and relates to the failure 
to collect from the employee and not to financial responsibility for the 
payment to the carrier, and is dependent upon an administrative de- 
termination that the certifying officer or other administrative officer 
is responsible under the administrative practices and regulations for 
the failure to make collection from the employee. 


(B-52069) 


TRANSPORTATION—DEPENDENTS—RETURN TO U. S. FROM FOREIGN 
POSTS PRIOR TO EMPLOYEES’ RETURN 


The immediate family of an employee of the Public Roads Administration, who 
was assigned to perform engineering services beyond continental United 
States with the understanding that he be returned to the United States 
after a period of 2 years, may be returned for personal reasons prior to 
the employee’s return, pursuant to section 15 of the act of September 5, 1940, 
providing for the payment of the transportation expenses of the immediate 
families of such employees for one round trip only; however, should the 
employee resign or fail to complete his assignment, the cost of such trans- 
portation will be charged against him. 24 Comp. Gen. 741, distinguished. 


Comptroller General Warren to the Federal Works Administrator, October 
30, 1945: 


Reference is made to your letter of August 28, 1945, as follows: 


My attention has been called to your decision of April 10, 1945, B-48715 
[24 Comp. Gen. 741], to the Director, Office of Inter-American Affairs, in which 
you held that there was no authority to return dependents of government 
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employees from foreign countries to the United States at government expense 
unless the employees themselves were being returned. 

The circumstances upon which-that decision was based are similar to those 
encountered by the Public Roads Administration of this Agency except as here- 
inafter stated. However, the authorizing legislation under which such expenses 
are incurred by the Public Roads Administration differs somewhat from that 
cited in said decision. Section 15 of the Act of September 5, 1940 (54 Stat. 867, 
871), reads as follows: 

“Sec. 15. The Public Roads Administration is authorized to pay transportation 
and subsistence expenses of its employees, and of persons appointed under 
Schedule A, subdivision I, paragraph 7, of Civil Service Rules, hereafter assigned 
to perform engineering services beyond continental United States for any agency 
or governmental corporation of the United States, including transportation and 
subsistence expenses of members of the immediate family of any such employee 
or person in traveling from their headquarters or homes to the post of duty out- 
side continental United States and return; and, with the approval of the Federal 
Works Administrator, the compensation of any such employee so assigned may 
be increased during such assignment by not to exceed 25 per centum of his 
base pay.” 

This legislation was enacted primarily to cover work undertaken by the 
Public Roads Administration on the Inter-American Highway, although it does 
fully cover all engineering services which it is authorized to perform outside 
the continental United States. Practically all of the work now being performed 
on the Inter-American Highway is in tropical countries where conditions under 
which employees must work and under which they and their families must live 
are extremely difficult for citizens of the United States. Recognizing this, I 
established a policy on January 21, 1943, that in general no employee of this; 
Agency shall continue an uninterrupted tour of duty in the tropics beyond a 
two-year period unless exception is specifically authorized by the Commissioner 
of the constituent unit concerned. That policy is still in effect. It also has 
been the policy of the Public Roads Administration to withhold authorization 
for the transportation of an employee’s family to a point beyond continental 
United States until the employee reaches his assignment and certifies that 
he has been able to locate accommodations for his family. 

At the present time the Public Roads Administration has in Central America 
a Highway Engineer who has been with that organization for twenty years. 
He was sent to this foreign assignment because of his special qualifications. 
He was assigned to Central America from Kansas City, Missouri, October 19, 
1944, and his wife and two minor children were authorized to join him at 
government expense in January, 1945. This employee has now reported that 
because of the effect of the climate on his wife’s health, his physician has 
directed that she and the two minor children return to the United States. In 
accordance with the policy of this Agency, the employee will be returned to 
the United States on or before October 19, 1946, unless for some special reason 
a specific exception is made for a limited extension of his assignment. 

The Public Roads Administration has interpreted the law above quoted 
as authorizing the payment of transportation costs of an employee’s family 
tu and from his post of duty outside continental United States even though 
the family may precede, accompany, or follow him. Because of these un- 
welcome foreign assignments to tropical countries, competent personnel can be 
encouraged to accept such details only upon assurance that the government 
will pay the cost of moving their families. In all such cases employees are 
detailed to foreign duty with the distinct understanding that the cost of trans- 
porting their families will be limited to one round trip. 

While the facts herein stated may be analogous to those given in your Decision 
B-48715, there is a distinction in that the employees of the Public Roads Adminis- 
tration are detailed or assigned to the tropics for limited periods only, not to 
exceed two years, except in unusual circumstances. At best it is difficult to obtain 
acceptance of these foreign assignments by capable and responsible personnel, not 
only on account of the inconvenient living conditions encountered but because of 
the exposure of the employee and his family to malaria and other tropical diseases 
against which vaccinations and inoculations have proved ineffective. 

It would seem that in a case of this kind where an employee is assigned to 
foreign duty for a limited period of time and finds that the health of his family 
would be endangered by remaining with him until the end of his assignment that 
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it would be in accord with the intent of the quoted legislation to have the family 
precede him to the United States. In such case there would be no additional 
expense to the Government. It, therefore; will be appreciated if you will advise 
me whether, in circumstances like those herein recited, there would be objection to 
payment of the return transportation expenses of the employee’s family. 


The statute quoted in your letter refers only to travel in connection 
with assignments for service on behalf of other Federal agencies 
(which it will be assumed correctly describes the work of the engineer 
here involved) and is not regarded as displaced by the new, general 
authority for transportation of dependents on change of station of an 
employee, which appears in section 201 (a) of the Independent Offices 
Appropriation Act, approved May 3, 1945, 59 Stat. 131. 

In the case of persons serving abroad for relatively indefinite periods, 
as in the Foreign Service, the statutes with respect to transportation of 
dependents consistently have been understood to contemplate their 
travel upon occasions when the officer himself was making the same trip 
at Government expense, as upon his change of station, or upon the 
triennial home leave, there being no evidence of intent to authorize the 
expense of the families’ trips on other or more frequent occasions, 
whether on account of their personal needs, desires, or otherwise. 16 
Comp. Gen. 228; A-45077, October 24, 1932. 

Likewise, the decision cited with respect to the Office of Inter-Ameri- 
can Affairs (24 Comp. Gen. 741) concerned (1) an employee whom it 
was not intehded or desired to return here either at that time or (appar- 
ently) at any determinable time in the future, and (2) a statute which 
referred only to the return trip of the dependents. 

With respect to the matter submitted, the right to return the officer 
and his family depends only upon their outward journey at Govern- 
ment expense for a definite and relatively brief period—there apparent- 
ly being no requirement that the officer remain on the foreign assign- 
ment any definite period of time in order for him or his family to be en- 
titled to return at Government expense, the only restriction being that 
the Government will pay the cost of transporting the family for only 
one round trip. It is not suggested that the return of the family now 
would increase the Government’s costs. In the circumstances, you are 
advised there would be no objection to the return of the family at Gov- 
ernment expense at this time, it being understood that, under the terms 
of the officer’s assignment, he is to return upon the completion of certain 
work. However, the officer should be advised that in the event of his 
resignation or other failure to complete his assignment, the costs ex- 


pended in the return of his family to this country would be charged 
against him, 


(B-52981) | 
COMPENSATION—DECEASED EMPLOYEES 


Where the death of an employee occurred on the first workday of his administra- 
tive workweek, established pursuant to section 604 (a) of the Federal 
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Employees Pay Act of 1945, following a non-workday, compensation is pay- 
able for the date of death—regardless of the time during the day that death 
occurs—provided the employee was in a pay status at the close of business 
on the last day of the preceding administratively established workweek. 
9 Comp. Gen. 111, amplified. 


Comptroller General Warren to the Secretary of War, October 31, 1945: 
I have your letter of October 3, 1945, as follows: 


Reference is made to your decisions 9 Comp. Gen. 111, 16 id. 384 and 24 id. 659 
wherein it was held that deceased employees of the United States are entitled 
to compensation up to and including the date of death. 

While the application of the above ruling in previous cases involving per annum 
employees was clear, the passage of Public Laws 525, 78th Congress and 106, 79th 
Congress requires clarification in connection with the following types of cases 
now pending in the Department. 

Prior to the passage of Public Law 525, 78th Congress, any annual leave bal- 
ance due a deceased civilian employee was forfeited. However, if an employee 
was in a pay status the day preceding the date of death, compensation was com- 
puted to include the date of death, disregarding fractions of a day. See CPR 
120.13-3 (c). Further, such compensation was made whether or not decedent 
had sufficient leave to cover the date of death. However, with the enactment of 
Public Law 525, 78th Congress, the annual leave balance is paid as lump sum 
leave. Accordingly, the question arises as to whether leave should be charged for 
any portion of the date of death and thereby possibly reduce the amount due 
decedent for lump sum leave. Claims are being received where some installations 
charge leave for the date of death and others where it is not. 

Prior to the enactment of Public Law 106, 79th Congress, per annum employees 
were compensated for every day of the week, including regular non-work days 
and it was always possible to ascertain whether a decedent had been in a pay 
status the day immediately preceding the date of death. However, per annum 
employees under the present pay act, and hourly employees paid under the pro- 
visions of the act of 28 March 1934, are not considered in a pay status every day 
in the week, but rather only during the regularly scheduled forty hour tour of 
duty, unless work is performed during the succeeding 6th and 7th days of the 
week. Accordingly, if an employee dies on a regular work day immediately 
following a regular non-work day on which work is not performed, should the 
decedent be compensated for the date of death, if such employee was in a pay 
status on the last preceding day falling within the regularly scheduled forty hour 
tour of duty? 

While it is appreciated that the settlement of such claims is under the juris- 
diction of the General Accounting Office, your decision is desired in order that 
a consistent policy may be followed in submitting claims to that office and in 
order to avoid any return of the claims to the Department for revision. 


In the decision of March 7, 1945, 24 Comp. Gen. 659, to which you 
refer, there was considered inter alia, a question similar to that pre- 
sented in the third paragraph of your letter relative to the effect of 
the provisions of the lump-sum annual leave payment act of Decem- 
ber 21, 1944, 58 Stat. 845, upon the settled rule that payment of com- 
pensation may be made in the case of a deceased employee of the United 
Statés up to and including the date of death and, in that respect, it 
is stated : 


In decision of September 9, 1929, 9 Comp. Gen. 111, it was held (quoting from 
the syllabus) : 

“Payment may be made to the one legally entitled thereto of the compen- 
sation due a deceased employee of the United States up to and including the 
date of death, but payment may not be made to include any date later than that 
on which the employee was last known to be alive.” 





368 DECISIONS OF THE COMPTROLLER GENERAL 


That rule has been applied by this office in the settlement of claims and accounts 
regardless of the time during the day that death occurs. No change in that rule 
is required by reason of the lump-sum law. Hence, in the case presented, the 
lump-sum payment for annual leave should be computed beginning with Jan- 
uary 19, 1945, the day following date of death. 

In line with said decision your first question (third paragraph of 
letter) is answered in the negative. 

The rule enunciated in 9 Comp. Gen. 111, swpra, contains no express 
requirement that, in order for a particular case to come within its 
purview, the deceased employee must have been in a pay status imme- 
diately preceding the date of his death. However, such would appear 
to be the proper application of that rule. That is to say, where an 
employee was in a pay status immediately prior to his death, it is 
reasonable to assume that had death not intervened he would have con- 
tinued in a pay status and, accordingly, payment of compensation for 
the day of death is authorized. But where an employee was in a non- 
pay status immediately preceding his death—that is, because of ab- 
sence from work not covered by leave no compensation was payable 
on his account for a day on which he otherwise would have been enti- 
tled thereto—there arises no substantial basis upon which it may be 
assumed that he would have been in a pay status on the date of death 
and, therefore, payment of compensation for that day is unauthorized. 

Section 604 (a) of the Federal Employees Pay Act of 1945, 59 Stat. 
295, 303, provides as follows: 

It shall be the duty of the heads of the several departments and independent 
establishments and agencies in the executive branch, including Government- 
owned or controlled corporations, and the District of Columbia municipal 
government, to establish as of the effective date of this Act, for all full-time 
officers and employees in their respective organizations, in the departmental 
and the field services, a basic administrative workweek of forty hours, and to 
require that the hours of work in such workweek be performed within a period 
of not more than six of any seven consecutive days. 

The effect of the above-quoted statutory provision is to constitute 
the days outside the administratively established workweek—and on 
which no work is performed—as non-pay days as well as non-work 
days for employees covered by the said act. While an employee is 
not entitled to compensation for such days, clearly he is not in a “non- 
pay status,” within the usual connotation of those words. That is to 
say, compensation is not denied him for those days because of absence 
from work not covered by leave but, on the contrary, the performance 
of duty not being required on those days he is not entitled to compensa- 
tion therefor by virtue of the provisions of the said Federal Employees 
Pay Act of 1945. In that respect, the status of per annum employees 
covered by that act is similar to that occupied by per hour employees 
under the 40-hour week statute of March 28, 1934, 48 Stat, 522, for the 
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days outside the administratively established workweek. In each case 
such days are, by operation of law, non-pay days as well as non-work 
days. 

Consequently, since the above-mentioned employee properly may 
not be considered in a non-pay status as that term had been used 
generally to define an employee’s status for pay purposes, I perceive 
no objection to applying the rule stated in 9 Comp. Gen. 111 to 
instances where the death of such an employee occurs on the first 
day of the administrative workweek—regardless of the time during 
the day that death occurs—following a non-work day, provided, of 
course, that the employee was in a pay status at the close of business 
on the last day of the preceding administratively established work- 
week. Accordingly, your second question is answered in the 
affirmative. 


(B-51263) 


VALIDITY OF PROXY MARRIAGES OF RESIDENTS OF U. S. PERFORMED 
IN FOREIGN COUNTRIES 


In the absence of decisions by Federal or State courts of the United States rec- 
ognizing the validity of a marriage by proxy in a foreign country (Mexico) 
by two persons domiciled in the United States, such a marriage will not be 
recognized by this office as entitling an officer to increased rental and sub- 
sistence allowances on account of a “lawful wife.” 24 Comp. Gen. 595, 
amplified. 


Assistant Comptroller General Yates to Lt. Col. Robert Booth, U. S. Army, 
November 2, 1945: : 

By indorsement of July 25, 1945, from the Acting Fiscal Director, 
Army Service Forces, there was received your letter of June 10, 1945, 
requesting decision as to the propriety of payment on a voucher, t rans- 
mitted therewith, stated in favor of Second Lieutenant Myron H. 
Koll, O-1116678, CE, AUS, covering increased rental and subsistence 
allowances as for an officer with dependents (lawful wife), for the 
period September 18, 1944, to January 31, 1945. The officer’s claim 
for the allowances involved is based on his marriage by proxy in the 
City of Juarez, State of Chihuahua, United States of Mexico. 

Section 4 of the Pay Readjustment Act of 1942, 56 Stat. 361, defines 
the term “dependent,” insofar as the question here involved is con- 
cerned, as follows: 

The term “dependent” as used in the succeeding sections of this Act shall in- 
clude at all times and in all places a lawful wife * * 

There were submitted with your letter an unsigned typewritten copy 
of a marriage certificate (with an uncertified English translation 
thereof) purporting to show that Myron Harvey Koll and Charlotte 
Rhoda were married on September 18, 1944, by a judge of the Civil] 
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Registry of the City of Juarez, State of Chihuahua, Mexico, by means 
of powers of attorney executed by the parties authorizing other per- 
sons to contract a marriage in their place and stead, and a certificate 
(with a certified English translation thereof) issued by a judge of the 
Civil Registry of the City of Juarez, Chihuahua, Mexico, certifying 
that Myron Harvey Koll and Charlotte Rhoda were united in marriage 
in that place on September 18, 1944, as shown by the records of that 
office. Also presented with your letter was an affidavit by a Texas 
attorney—who acted as the officer’s proxy at the marriage ceremony— 
in which he avers that the Civil Code of the State of Chihuahua, 
Mexico, provides as follows: 


TITLE Four OF THE CIVIL REGISTER 
Chapter I—General Dispositions 


Agr. 45. When the interested parties cannot be present, they can be represented 
by a proxy for the act, whose authority must be signed before two witnesses. 
matrimonial cases, it is necessary that the power be given in a public instrument, 
or order given in private writing, or document, signed by the granter and two 
witnesses, or signed before a Notary Public, First Civil Judge, Minor or Peace 
(Judge). 

An essential element of a valid marriage—ceremonial or otherwise— 
is that the parties must be capable in law of making such a contract; 
that is, it must appear that neither of the parties theretofore had 
entered into a marriage status which had not been legally dissolved, 
and it is well established that a purported marriage by one who is 
already married is a mere nullity. Also, the general rule is that the 
validity of a marriage is determined by the law of the place where it 
is contracted and, if valid there, it will be held valid everywhere, if 
not in contravention of positive law or considerations of public policy. 
Conversely, a marriage invalid by the lex loci contractus will be held 
invalid wherever its validity is queetioned in a proper court. Restate- 
ment, Conflict of Law, section 121, et seq.; 38 C. J. 1276, 1277, and 
notes. 

The record shows that at the time of their purported marriage by 
proxy in Mexico the parties here involved were domiciled in the State 
of California, and that Charlotte Rhoda was a divorced person. No 
evidence has been presented to show when and where she was divorced, 
and in the absence of such facts it is not possible to determine whether 
she was legally competent to enter into a subsequent valid marriage 
relationship with the officer. In that connection it may be stated that 
since matters before this office are determined on an ex parte presenta- 
tion, persons asserting claims against the Government must establish 
those claims by appropirate evidence. However, irrespective of the 
lack of sufficient evidence in that respect, your submission raises the 
question whether, in any event, the officer’s marriage by proxy could 
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be considered a proper basis for payment of allowances on account of a 
“lawful wife.” 

It does not appear that the validity of a marriage by proxy in a 
foreign country of two persons domiciled in the United States has 
been determined by the Federal or State courts of the United States, 
although there are a few reported decisions involving immigration 
cases in which the Federal courts have recognized marriages by proxy 
where one of the parties was a resident of the United States and the 
other a resident of a foreign country in which the ceremony was per- 
formed and in which such marriages were expressly declared valid. 
Cosulich, etc. v. Elting, Collector of Customs, 66 F. 2d 534; Silwa v. 
Tillinghast, Commissioner, 36 F. 2d 801; Kane v. Johnson, Commis- 
sioner of Immigration, 13 F. 2d 482; United States, etc. v. Tuttle, 
Immigration Commissioner, 12 F. 2d 927; United States, etc. v. Com- 
missioner, etc., 298 F. 103; and Ew parte Suzanna, 295 F. 713. How- 
ever, marriage by proxy may no longer be recognized as establishing a 
marriage status for immigration purposes. See section 28 (n) of 
the act of May 26, 1924, 43 Stat. 168, 169, 8 U. S. C., 1940 Ed., section 
224 (m), which states that the terms “wife” and “husband,” as used 
in the act, do not include a wife or husband by reason of a proxy mar- 
riage. Like immigration matters, the payment to members of the 
armed forces of increased allowances on account of dependents is 
governed by Federal statute; and the action of the Congress in pro- 
hibiting the recognition of the status of wife or husband by reason 
of a marriage by proxy for immigration purposes would indicate, in 
the absence of some indication to the contrary, that, insofar as Federal 
laws are concerned, a status resulting from a marriage by proxy per- 
formed in a foreign country may not be recognized as establishing a 
right to benefits conferred by such laws. 

This office heretofore has considered the validity of a marriage by 
proxy in the District of Columbia of two persons domiciled in the 
United States and in the decision dated February 7, 1945, B-46242, 24 
Comp. Gen. 595, referred to in your letter, it was stated at page 598— 

* * * For this office to recognize a marriage by proxy as establishing a 
relationship entitling an officer of the Navy to increased allowances as authorized 
for an officer who has a “lawful wife,” would be a recognition of the validity of 
marriages by proxy without the support of either express statutory provisions or 
court decisions and the correctness of such a conclusion, under the circumstances, 
would be of such doubtful character that I am constrained to hold that, generally, 
in the absence of a statute or decision of a proper court to the effect that such 
marriages are recognized or authorized in a particular jurisdiction, such marriages 
will not be recognized by this office as establishing an officer’s right to increased 
allowances on account of a “lawful wife.” 

While the general rule stated above was promulgated with refer- 
ence to proxy marriages performed in the United States between two 
persons domiciled therein, it is equally applicable to alleged marriages 
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between persons domiciled in the United States who attempt to avail 
themselves of the laws of some foreign country in which they do not 
reside and in which they were not present at the time of said marriage. 
As stated above, it does not appear that the validity of such a marriage 
has been determined by the Federal or State courts; and, in the absence 
of decisions by such courts with respect thereto, the matter admits of 
too much doubt for this office to approve increased rental and sub- 
sistence allowance payments to an officer on account of a dependent by 
reason of such a marriage. Accordingly, you are advised that, on the 
basis of the present record, Lieutenant Koll is not entitled to increased 
rental and subsistence allowances as authorized for an officer with 
dependents (lawful wife), and you are not authorized to make pay- 
ment on the voucher which will be retained in this office. 

As requested in your letter of June 10, 1945, the original certificate of 
marriage is returned herewith, the other papers submitted with your 
letter being retained in this office. 








(B-52940) 


TRANSPORTATION—DEPENDENTS—TRANSFERRED CIVILIAN 
EMPLOYEES 


Where orders for change of permanent station authorize an employee to use 
his privately owned automobile on a mileage basis at a stated rate per mile, 
provided that it shall not exceed the cost by common carrier of all persons 
officially traveling in that vehicle, the determination of economy and advan- 
tage may be made by comparing the total mileage claimed with the cost by 
common carrier of all persons so officially traveling, including his immediate 
family accompanying him upon proper authorization for their transporta- 
tion pursuant to section 201 (a) of the Independent Offices Appropriation 
Act, 1946. 

Since mileage for the use of a privately owned automobile is authorized, pursuant 
to the act of February 14, 1931, as amended, only to a “civilian officer or 
employee engaged in necessary travel on official business,” the expenses of 
transportation of the members of an employee’s immediate family at Gov- 
ernment expense authorized under section 201 (a) of the Independent Offices 
Appropriation Act, 1946, upon the employee’s change of official station, may 
not be paid on a mileage basis for travel by privately owned automobile by 
the employee’s family separate and apart from the employee himself. 

Under the Executive regulations issued pursuant to section 201 (a) of the Inde- 
pendent Offices Appropriation Act, 1946, making the transportation of the 
immediate family of a transferred employee subject to the applicable provi- 
sions of the Standardized Government Travel Regulations, each member of 
the employee’s immediate family as defined in said Executive regulations is 
entitled to individual lowest first-class accommodations as authorized in 
paragraph 13 of the travel regulations. 

Where an employee, upon permanent change of station, establishes his home at 
an intermediate point between his old and new permanent station, the ex- 
penses of transportation of the members of the employee’s immediate family, 
as authorized by section 201 (a) of the Independent Offices Appropriation Act, 
1946, and the Executive regulations thereunder, are payable from the old 
station to such intermediate point. 

Where the point at which a transferred employee established his home was located 
beyond his new official station—not within commuting distance thereof— 

varying from a geographic line between his old and new stations, such 
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point may not be regarded as a point to which the employee is entitled to 
transport the members of his immediate family at Government expense, not 
to exceed the cost from the old to the new station, under section 201 (a) of 
the Independent Offices Appropriation Act, 1946, and the Executive regula- 
tions thereunder. 

Reimbursement to an employee for the transportation expenses of his immediate 
family incident to a permanent change of station being limited under section 
201 (a) of the Independent Offices Appropriation Act, 1946, to those cases 
“when authorized by the head of the department or establishment in the 
order directing the transfer,” an employee’s transfer orders may not be 
amended by the head of the establishment to include the transportation 
of members of his immediate family at any time after the employee himself 
has departed from his old station. 

If an employee’s transfer order authorizes, pursuant to section 201 (a) of the 
Independent Offices Appropriation Act, 1946, the transportation of the imme- 
diate family of the employee by that description, it would be sufficient for 
audit purposes provided the employee’s voucher claiming reimbursement 
states the names, ages, and relationship of the members of the family so 
transported; however, the inclusion of such information in the transfer 
order itself would not be objectionable. . 


Comptroller General Warren to the Price Administrator, Office of Price 
Administration, November 2, 1945: 


I have your letter of October 1, 1945, as follows: 


The following questions have arisen concerning payment of expenses of trans- 
portation of an employee’s family incident to change in official station authorized 
by Section 201 (a) of the Independent Offices Act, 1946. 

1. It was ruled in 17 Comp. Gen. 307 that if the travel order authorizes a fixed 
mileage rate subject to a determination of economy and advantage after the 
travel was completed and the traveler is accompanied by other government em- 
ployees also traveling on official business the estimated cost by common carrier 
for the whole number traveling may be used. As the decision refers only to 
government employees traveling on official business can the immediate members 
of an employee’s family be considered as government employees within the mean- 
ing of the decision if transportation expenses are properly authorized? If your 
answer is in the affirmative, would there be any objection to making reimburse- 
ment on a mileage basis for use of privately owned vehicle not to exceed the cost 
by common carrier for the entire group if properly authorized? 

2. Paragraph 12 (a) of Standardized Government Travel Regulations allows 
mileage only to a civilian officer or employee. May a commuted mileage rate 
be allowed if the employee travels by common carrier in advance and the imme- 
diate members of the family follow by private vehicle? If your answer is in the 
affirmative, would there be any objection to making reimbursement on a mileage 
basis for use of privately owned vehicle not to exceed the cost by common carrier 
for the entire group traveling by private vehicle if properly authorized? 

3. Are all members of the employee’s immediate family entitled to individual 
lowest rate first class accommodations as authorized in Paragraph 13 of Stand- 
ardized Government Travel Regulations? 

4. An employee whose official station is Chicago, II1., is traisferred to Wash- 
ington, D. C., while maintaining residence for his family in Milv aukee, Wisconsin. 
May transportation expenses be authorized and paid for the immediate members 
of the employee’s family from Milwaukee, Wisconsin to Washington, D. C.? If 
your answer is in the negative, may traveling expenses be paid from Milwaukee, 
Wisconsin to Washington, D. C., not to exceed the cost from Chicago, [llinois? 

5. An employee whose official station is Washington, D. ©. is transferred to 
New York, New York, and desires to establish residence for his family in Phila- 
delphia, Pa. May transportation expenses be paid for the immediate members 
of the employee’s family from Washington, D. C., to Philadelphia, Pa.? 

6. An employee whose official station is Washington, D. C., is transferred to 
New York, New York and desires to establish residence for his family in Boston, 
Mass. May transportation expenses be paid for the immediate members of the 
employee’s family from Washington, D, C., to Boston, Mass. not to exceed the 
cost to New York, New York? 
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7. May the Administrator’s authorization for transfer at Government expense 
be amended to include members of the employee’s immediate family: 

a. If the employee has departed for the new station and the family has not? 

b. If all are enroute but have not arrived at the new station? 

8. Is it mandatory the Administrator in his authorization for transfer include 
the names and ages of the employee’s family or is it sufficient to authorize the 
transportation of dependents without specification and include the names and 
ages on the employee’s reimbursement voucher? 

Your opinion at an early date will be appreciated. 


The several questions will be considered in the order presented. 
Question 1 


In the decision, 17 Comp. Gen. 307, referred to by you, it was 
stated that a travel order or general regulation authorizing the use 
of privately owned automobiles, at a stated rate per mile, which order 
or regulation limits reimbursement to not exceeding cost by common 
carrier, must be construed to mean the cost by common carrier of one 
fare, only. It was further held, in effect, that such a regulation prop- 
erly might be amended by providing for mileage within the maximum 
rate permitted by the act of February 14, 1931, as amended, 47 Stat. 
1516, not to exceed the cost by common carrier of all persons officially 
traveling with the owner of the vehicle. Cf. 22 Comp. Gen. 572, and 
B-52359, October 4, 1945. As section 201 (a) of the Independent Of- 
fices Appropriation Act, approved May 3, 1945, Public Law 49, 59 Stat. 
131, expressly authorizes “expenses of transportation of their imme- 
diate families,” it appears reasonable to conclude that the immediate 
families may be considered as “persons officially traveling” when their 
travel has been duly authorized in accordance with said section 201 (a). 
Accordingly, when the immediate family accompanies the employee 
who has been authorized to use his privately owned automobile on a 
mileage basis under orders which authorize a stated mileage rate pro- 
vided that it shall not exceed the cost by common carrier of all persons 
officially traveling in that vehicle, or language to the same effect, it 
would be proper to compare the total mileage claimed with the cost 
by common carrier of all persons so officially traveling, including the 
immediate family of the employee. Further, if the travel orders to 
the employee, authorizing a stated mileage rate for the use of his 
privately owned automobile, contain a general administrative determi- 
nation that such mode of travel has been determined to be more 
economical and advantageous to the Government, no reduction in the 
authorized mileage would be required by reason of the fact that the 
employee’s family accompanied him in the same vehicle. 21 Comp. 
Gen. 713. Of course, if such determination of economy and advantage 
were not made in advance of travel, the fact that the employee’s 
family accompanied him—upon proper authorization of the trans- 
portation of the employee’s family—would be a factor properly for 
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consideration in the making of such determination of economy and 
advantage. 


Question 2 


Mileage for the use of a privately owned automobile is authorized, 
pursuant to the act of February 14, 1931, 46 Stat. 1103, as amended, 
only to a “civilian officer or employee engaged in necessary travel on 
official business.” Under that statute, there is no authority to pay 
mileage for the use of a privately owned automobile for the transpor- 
tation of an employee’s family when not accompanied by the employee 
himself. B-52368, October 4, 1945, 25 Comp. Gen. 325; 22 Comp. Gen. 
548, 

Question 3 


All members of the employee’s immediate family, as defined in 
Executive Order No. 9587, of July 6, 1945, are entitled to transporta- 
tion in accordance with the Standardized Government Travel Regula- 
tions. Accordingly, each member of the employee’s immediate family 
will be entitled to individual lowest first-class accommodations as au- 
thorized in paragraph 13 of said regulations. 


Question 4 


With respect to the points between which transportation of mem- 
bers of the employee’s household may be authorized, it will be observed 
that Executive Order No. 9587 does not place any limitation or restric- 
tion thereon except that the “cost to the Government shall not exceed 
the cost of transportation by the most economical route between the 
last official station and the new official station.” Under similar statu- 
tory authority and regulation it has been customary heretofore to 
permit reimbursement of the actual cost of transportation of the em- 
ployee’s family from whatever point they may be when the transfer 
orders are received to the new official station of the employee, not to 
exceed, however, the cost of transportation by the lowest economical 
usually traveled route between the old and new stations. 2 Comp. 
Gen. 464; 4 id. 40; 19 zd. 102; and B-52368, October 4, 1945, 25 Comp. 
Gen. 325. No reason is perceived for applying any different rule to 
the situation here presented. 


Question 6 


As indicated above, Executive Order No. 9587 of July 6, 1945, is 
silent as to the points between which the immediate family may be 
transported at Government expense except for the limitation that the 
“cost to the Government shall not exceed the cost of transportation 
by the most economical route between the last official station and the 
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new station.” However, the motives underlying the authorization of 
the transportation of the employee’s family at Government expense 
would appear to be very similar to those incident to the transportation 
of household effects, that is, the desire or necessity of establishing a 
home for the family accessible, if possible, to the employee’s place of 
duty. In 22 Comp. Gen. 478, at page 483, it was held that— 


* * * (3) While section 11 of the Regulations (Executive Order No. 9122), 
authorizes transportation of household goods from a point other than the last 
official station of an employee, provided the cost does not exceed the amount 
it would have cost to transport the household goods from the last official station 
to the new, there is no authority under the regulations or the law or the Presi- 
dent’s allocation letters, authorizing reimbursement to any point other than the 
new station of the employee. * * 


Following that decision it was held in 23 Comp. Gen. 886, page 887, 
as follows: 


While it is true, as indicated in the decision, supra [22 Comp. Gen. 478] that 
the laws and regulations thereunder do not specifically authorize the shipment 
of household goods to any point other than the new station of the employee, there 
appears no sound reason why an employee who, incident to an authorized change 
of station, establishes his home at an intermediate point between the old and 
the new stations, may not have his household effects shipped to such home at 
Government expense—the cost to the Government being less than the cost would 
have been had the shipment been to his new station. While, ordinarily,’ the 
establishment of the home at some intermediate point contemplates its location 
at a point more or less accessible to the employee, it is recognized that the trans- 
portation of dependents and household effects to Hawaii at the present time—if 
not absolutely prohibited for military reasons—presents great difficulties; and 
accordingly, this office wil! not object to the otherwise proper payment from 
appropriated funds available for the transportation of household effects spe- 
cifically, or the “transportation of things” generally (see section 201 (b) of 
Public Law 90, approved June 26, 1943, 57 Stat. 195), for the shipment of house- 
hold effects of the employee here involved between his former station at Fort 
Washington, Wisconsin, and Marysville, Washington, as incidental to his transfer 
to Hawaii, provided, of course, the regulations issued by the President in Execu- 
tive Orders 8588, 9122, and 9223, otherwise are complied with. 


The reasoning applied in the decision just quoted would appear to 
apply with equal force to the transportation of the immediate families ; 
hence, question 5 is answered in the affirmative. 


Question 6 


With respect to the transportation of household effects to a point 
beyond the new station it was held in 24 Comp. Gen. 34, as follows: 


In the decision of May 24, 1944, B-41674, 23 Comp. Gen. 886, to which you refer, 
and in the above-quoted decision of June 22, 1944, this office has interpreted the 
controlling regulation as authorizing shipment to an intermediate point between 
the old and new official station where the facts show that the employee actually 
established his home at such intermediate point solely because of the present 
war conditions. But while this office is not unmindful of the conditions presented 
in the instant case and has given careful consideration to the argument advanced 
in the penultimate paragraph of your letter, I can find no justification for con- 
struing the regulations of the President as broad enough to cover a situation such 
as here presented. Any further relaxation of the regulation to authorize ship- 
ment to a point other than the new official station of an employee should be by 
an amendment to the regulations of the President—a matter not for the con- 
sideration of this office. 
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As the household goods in the instant case were shipped from Washington, 
D. G., to Houston, Texas, rather than to Dallas, Texas, the new official station 
of the employee, and as Houston—located over 300 miles south of Dallas, greatly 
varying from a geographical line between Washington and Dallas—may not, by 
any reasonable application of the term, be regarded as an intermediate point 
between Washington and Dallas within the meaning of the recent decisions, 
supra, the submitted voucher may not be certified for payment. 

I think the same reasoning properly is for applying to the transpor- 
tation of the employee’s family. Accordingly, question 6 is answered 
in the negative. 

Question 7 


Section 201 (a) of the Independent Offices Appropriation Act, in 
authorizing the transportation of immediate families, limits reim- 
bursement to those cases “when authorized by the head of the depart- 
ment or establishment in the order directing the transfer.” Accord- 
ingly, orders authorizing the transfer of the employee may not be 
amended to include the transportation of members of the immediate 
family at any time after the employee himself has departed from his 
old station. Cf. B-52644, October 12, 1945. 


Question 8 


If the transfer order authorizes the transportation of the immediate 
family of the employee by that description, it would be sufficient for 
audit purposes if the employee’s voucher claiming reimbursement 
states the names, ages, and relationship of the members of the family 
so transported. It will not be necessary to give the names and ages 
in the transfer order itself, although that procedure would not be 
objectionable if feasible. 


(B-53019) 
ARMY OFFICER ACCEPTING TEMPORARY CIVILIAN EMPLOYMENT 


The temporary employment by a State of an Army officer on the active list during 
terminal leave prior to retirement to direct the construction of a particular 
State project under a position which does not require an oath of office or 
have compensation or title fixed by law may not be regarded as employment 
in a “civil office” within the contemplation of section 1222, Revised Statutes, 
such as would vacate his commission upon acceptance of such employment, 
and, therefore, the officer would be entitled to his otherwise proper active 
duty pay and allowances while so employed. 


Assistant Comptroller General Yates to the Secretary of War, November 2, 
1945: 

Consideration has been given your letter of October 8, 1945, as 
follows: 


An opinion is requested. as to whether during terminal leave prior to retirement 
Lieutenant General Eugene Reybold, former Chief of Engineers, can accept 
employment with the State of Delaware as described below without thereby vacat- 
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ing his commission under R. 8. 1222, 10 U. S. C. 576, or violating some other 
statute, thus affecting his retirement pay or other amounts payable to him by 
this Department. 

General Reybold began four months terminal leave on 30 September 1945 prior 
to being placed on the retired list under the provisions of Sec. 5 of the Act of 
Congress approved 81 July 1935 as amended by Sec. 3 of the Act of Congress 
approved 13 June 1940 (Public No. 612, 76th Congress) and Sec. 4c of the National 
Defense Act as amended by the Acts of Congress approved 4 June 1920 and 14 
October 1940. 

The nature of his proposed employment with the State of Delaware is as follows: 
The State plans to erect either a bridge or tunnel across the Delaware River under 
the general supervision of the State Highway Commission. He is offered employ- 
ment with the State whereby as consulting construction engineer he assumes the 
management and direction of the construction of this project. He will not be 
appointed to any presently existing position in the State Highway Commission 
or any other Division or Branch of the State Government. The employment is for 
the construction of this particular project only and will terminate upon its com- 
pletion. He will have neither predecessor nor successor in the job. 

Under the terms of his employment he will be compensated on a monthly basis 
during the period of construction of the project. The compensation is not fixed by 
law. There is no title fixed by law covering the employment. An oath of office 
will not be required, and the job is not under civil service. It is not considered 
that the employment could properly be designated as an “office.” 

The State plans to begin the construction within a short time and he therefore 
desires to enter upon the employment immediately, and prior to the expiration of 
his terminal leave. 

For your information, there is attached copy of opinion of the Judge Advocate 
General dated 4 October 1945 (SPJGA 1945/10465) which is self-explanatory. 


_ Section 1222 of the Revised Statutes of the United States, 10 U.S. C. 
576, is as follows: 


No officer of the Army on the active list shall hold any civil office, whether by 
election or appointment, and every such officer who accepts or exercises the func- 
tions of a civil office shall thereby cease to be an officer of the Army, and his com- 
mission shall be thereby vacated. 


In a decision of this office dated June 14, 1941, 20 Comp. Gen. 885, the 
purpose and effect of the said section 1222 were stated as follows: 


By its terms, section 1222, Revised Statutes, is a restriction upon officers of the 
Army on the active list, and its consequence is to enact the penalty of forfeiture 
of commission for the accepting of a civil office by an Army officer. The section 
appeared originally in H. R. 987 of the Forty-First Congress, second session, and 
was inserted, according to the explanation appearing in 91 Congressional Globe 
1852, in the view that itis “* * * inconsistent with our system of government 
to appoint military officers to civil positions.” That bill was incorporated in the 
Army Appropriation Act for 1871, and became section 18 of the act of July 15, 1870, 
16 Stat. 319. The cited opinion of the Attorney General (13 Ops. 310) was ren- 
dered shortly thereafter, on August 10, 1870, and that contemporary opinion is 
significant that the Congressional purpose was “to disencumber Army officers of 
every species of official duty not belonging to their military profession * * *.” 
To a similar effect, see 25 Comp. Dec. 666; 1 Comp. Gen. 499, 501; 29 Op. Atty. Gen. 
298; 35 id. 187. In other words, that section was a statutory expression of the 
incompatibility inherent in the holding of a civil office—State or Federal—by an 


Army officer on the active list. Cf. Badeau v. United States, 1380 U. S. 489, and 
18 Comp. Gen. 2138. 


In decision of March 11, 1922, 1 Comp. Gen. 499, it was held that 
under the said provisions of section 1222, Revised Statutes, an Army 
officer vacated his Army commission by accepting an appointment as a 


member of the Alaskan Engineering Commission and, hence, was not 
entitled to pay as an Army officer. 
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The Attorneys General have held that the statute would apply to 
an Army officer on the active list exercising the functions of a park 
commissioner of the City of Philadelphia (13 Op. Atty. Gen. 310) ; to 
an Army officer on the active list appointed by the Superior Court 
of Cincinnati to be a statutory trustee of the Cincinnati Southern 
Railways (15 id. 551) ; to an Army officer on the active list appointed - 
by the Mayor of Philadelphia to a place on a “board of experts” created 
by a city ordinance to determine the best pavement for the streets of 
the city (18 td. 11) ; and to the appointment of an Army officer on the 
active list as president of Louisiana State University (35 id. 187). 
They have held that the statute did not apply to members of the En- 
gineer Corps, U. S. Army, appointed as members of the California 
Debris Commission, in view of a specific provision in the statute creat- 
ing such commission directing the President to appoint its members 
from officers of the Corps of Engineers (20 Op. Atty. Gen. 604), and 
that it would not apply to an officer on the active list of the Army 
who accepted the office of colonel in the National Guard of Massachu- 
setts, such office being regarded as a military office and, «nerefore, not 
a “civil office” within the meaning of the statute (29 id. 298). 

None of those cases appears fairly decisive of the present one. In 
those where the statute was viewed as applicable, there were involved 
basic elements of office holding not present in this case; and in those 
where the statute was viewed as not applicable there were special con- 
ditions patently taking the case out of such statutory provisions. 

In 15 Op. Atty. Gen. 551, respecting the trustees for the railway 
appointed under Ohio statutes, there was quoted a passage from the 
opinion of Chief Justice Marshall in United States v. Maurice, 2 
Brock. C. C., 96, in part as follows: 

* * * Although an office is “an employment,” it does not follow that every 
employment is an office. A man may certainly be employed under a contract, 
express or implied, to do an act or perform a service without becoming an officer. 
But if a duty be a continuing one, which is defined by rules prescribed by the 
Government and not by contract, which an individual is appointed by Govern- 
ment to perform, who enters on the duties appertaining to his station, without 
any contract defining them, if those duties continue, though the person be changed, 
it seems very difficult to distinguish such a charge or employment from an office, 
or the person who performs the duties from an oflicer. 

The said Attorney General’s opinion proceeded to show that the 
trusteeships there involved came within the conditions stated by Chief 
Justice Marshall as constituting certain public employment an oflice 
and concluded that such a trusteeship was a civil office within the mean- 
ing of section 1222, Revised Statutes, notwithstanding that the Ohio 
courts had held such position not to be an office within the meaning 
of certain provisions of the State constitution, the Attorney General’s 
opinion in that respect being as follows: 


The duty in the present case is a continuing one, is defined by rules prescribed 
by the Government, and not by contract. The person to perform them is appointed 
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by a department of the Government, and the duties of the place continue, though 
the person be changed. 

There is no occasion here to question the judgment by the supreme courts of 
Ohio (21 Ohio State, 39) that such trusteeship is not an office within certain 
organic provisions of the constitution of that State. For if the prohibitions of 
section 1222 are to have any substantial operation, it seems that they will reach, 
amongs others, cases of public civil employment whose duties are so extensive, 
engrossing, and responsible as the details above given show that this one may be, 
without regard to the question whether in other senses and for other purposes, 
State or national, such public employment be an office. * 


Thus, while it was concluded that certain “public civil employment” 
meeting the conditions stated by Chief Justice Marshall in United 
States v. Maurice, supra, was to be regarded as a “civil office” within 
the meaning of section 1222, Revised Statutes, regardless of whether 
it was to be treated as an “office” in other senses, apparently the view 
was not entertained that any and all public employment, zpso facto, 
would fall within the term “civil office” in section 1222. 

In 18 Op. Atiy. Gen. 11, involving the “board of experts” to deter- 
mine the best pavement for the City of Philadelphia, the Attorney 
General said: 

It is plain that the board in question has been constituted with reference to 
important public needs and is to discharge an important public duty. In the 
most comprehensive sense of the ward office, therefore, places upon that board 
will be offices, and of course “civil offices.” 

Are they such within the purview of section 1222? 

It seems to me that notwithstanding the gravity of the penalty therein inflicted, 
the policy of section 1222 pbints to a very liberal interpretation of the phrase 
“civil office.” In Hrans’s case (74 Pa. St. Rept., 124), the question was whether 
a person who had been appointed by the governor of the State “to collect a single 
claim, or rather a set of claims, against a particular debtor” (the United States) 
was a public officer. The court decided that he was; Sharswood, J. saying, 
arguendo: “Can it make any difference that a person is commissioned hy the 
governor as a general agent to collect all claims of the Commonwealth, or as a 
special agent to collect only one particular claim.” 

I quote Evans's case not. because the present question can be made to turn 

upon any special view as to the meaning of the word office in the courts of Penn- 
sylvania, but because I understand the above language to convey the general 
legal meaning of that word. (15 Opin., 551.) 
While the view was taken in that opinion that section 1222 applies 
to a temporary as well as a continuing civil position “constituted with 
reference to important public needs” and “to discharge an important 
public duty,” it is to be noted that the position there involved, although 
temporary, was on a board expressly created by a municipal ordinance 
defining the duties and fixing the compensation of the members, and in 
that sense constituting such members officers, appointed to “discharge 
an important public duty.” Such conditions do not appear in the 
present case. 

In 35 Op. Atty. Gen. 187, holding that the acceptance of an appoint- 
ment as president of Louisiana State University would operate, under 
section 1222, Revised Statutes, to vacate the commission of an officer 
on the active list of the Army, it was suggested that if there be any- 
thing in the statutes or regulations which authorizes the Secretary of 
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War to grant an officer on the active list indefinite leave of absence, 
“it may well be” that an officer granted such leave might accept the 
office of president of a State university without in any way inter- 
fering with the performance of any duty as an officer of the United 
States, “with the result that his commission would not be forfeited.” 
However, I can perceive no basis for agreeing that the determination 
of whether a certain civil position is a “civil office” within the mean- 
ing of section 122% can be made to depend on whether the duties of 
such position might in fact be performed by a particular Army officer 
without interfering with his assigned duties, if any, as an officer on the 
active list of the Army. The statute makes the two positions incom- 
patible as a matter of law, without qualification and without regard 
to any showing of compatibility in fact by reason of leave of absence, 
or otherwise, with respect to a particular officer and a particular posi- 
tion. So long as an officer on leave of absence, whether it be terminal 
leave or other leave, continues to be an “officer of the Army on the active 
list”, he clearly is subject to the provisions of section 1222, Revised 
Statutes, and, perforce, the statute applies if he accepts, holds, or 
exercises the functions of a “civil office” within the meaning of such 
term as used in that statute. 

Section 1224, Revised Statutes, as amended by the act of February 27, 
1877, 19 Stat. 243, 10 U. S. C. 495, provides as follows: 

No officer of the Army shall be employed on civil works or internal improve- 
ments, or be allowed to engage in the service of any incorporated company, or 
be employed as acting paymaster or disbursing agent of the Indian Department, 
if such extra employment requires that he shall be separated from his company, 
regiment, or corps, or if it shall otherwise interfere with the performance of 
the military duties proper. 

That statute is in pari materia with section 1222, Revised Statutes, 
and is to be read in conjunction therewith. In contrast with the 
narrower terms used in section 1222 “hold any civil office,” “by election 
or appointment” and “exercises the functions of a civil office,” section 
1224, as amended, uses the terms “employed,” “engage in the service 
of,” and “extra employment.” Reading the two sections together com- 
pels the conclusion that the term “civil office” in section 1222 was not 
legislatively intended to embrace any and all civil public employment, 
because that would leave no scope for the operation of section 1224, 
and section 1224 must be viewed as contemplating that some civil pub- 
lic employment would be permissible in cases where there would be 
no interference with the performance of an officer’s military duties 
proper and where not contrary to other statutes, such as the dual com- 
pensation statutes. The difficulty comes in determining in a given case 
whether the particular civil public employment rises to the dignity of a 
“civil office” within the meaning of section 1222. 
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In Carrington v. United States, 208 U. S. 1, where an officer on the 
active list of the Army in command of a Philippine Scout Battalion 
had received $3,500 from the civil government of the Philippine 
Islands to be expended in the preparation and display of a Scout 
Exhibit at the Louisiana Purchase Exposition, the Supreme Court of 
the United States in an opinion by Mr. Justice Holmes, referring, inter 
alia, to section 1222, Revised Statutes, said that : . 


* * * An office commonly requires something more Peri e, than a single 
transitory act or transaction to call itinto being * * 


and, also, that: 


We think it entirely plain that the acceptance of the duty of spending and 
accounting for this small fund did not amount to holding a civil office within 
the statutes of the United States. * * * 


While the questions which were involved arose under other Federal 
statutes restricting dual office holding and the payment of additional 
compensation to officers, namely, section 2 of the act of July 31, 1894, 
28 Stat. 205, and section 1765, Revised Statutes, the following discus- 
sions by Comptrollers of the Treasury are illuminating and helpful 
in determining the demarcatién between public employment and civil 
office. In decision of March 27, 1896, 2 Comp. Dec. 467, the question 
was under the said act of July 31, 1894, and was discussed by Comp- 
troller of the Treasury Bowler, in part, as follows: 


Mr. Fleming claims that neither as chief of division in the Architect’s office 
nor as a commissioner to select the site of the Government building at Pottsville 
did he hold an office within the meaning of that act. What is necessary to consti- 
tute an officer is not easily determined. It has been under discussion in many 
eases in the Supreme Court (United States v. Hartwell, 6 Wall., 385; United 
States v. Germaine, 99 U. S., 508; Hall v. Wisconsin, 103 U. S. 5; United States v. 
Brindle, 110 U. S., 688; United States v. Mouat, 124 U. S., 303; United States v. 
Hendee, 124 U. 8., 309; and other cases). If Mr. Fleming’s position as chief of 
division had been specifically provided for by statute, it is clear that he would 
have been an officer of the United States even within the constitutional sense 
of that word, but in order to be an officer within the meaning of certain statutes 
it is not necessary that he should be a constitutional officer, for the word “officer” 
may have a different meaning in different statutes. This is well brought out by 
the two cases of United States v. Mouat and United States v. Hendee (supra), 
in the first of which it was held that a Navy paymaster’s clerk was not an officer 
of the Navy within the meaning of the act of June 30, 1876 (19 Stat., 65), so 
as to be entitled to the benefits of the mileage allowed by that act, while in 
the latter of which it was held that he was an officer of the Navy within the 
meaning of the provision in the act of March 3, 1883 (22 Stat., 473), relating to 
longevity pay of officers and enlisted men in the Army and Navy. The position 
which Mr. Fleming holds in the Architect’s office is prescribed by a regulation 
of the Secretary of the Treasury, made in accordance with law, to which specific 
duties of a permanent and continuous character are attached, and will continue, 
notwithstanding there may be a change in the persons occupying the offices of 
Supervising Architect and Secretary of the Treasury. His compensation is a 
fixed annual salary, amounting to more than $2,500 per annum. If Mr. Fleming is 
not technically an “officer” of the United States within every meaning of that 
word, I am inclined to the opinion that he is an officer within the meaning of 
the word as used in section 2 of the act of July 31, 1894. The same policy which 
precludes an officer who is technically such from holding another office applies 


with equal force to a person holding such a position or employment as Mr. 
Fleming does. 


alee ae 


ee eal 








EET 


ET ER I LOTTE NE LT I ST IT 





DECISIONS OF THE COMPTROLLER GENERAL 383 


The question still left for determination is whether the position of a commis- 
sioner to select the site of a Pottsville public building, to which Mr. Fleming was 
appointed, is an office within the meaning of said act. The commissioners were 
required to be appointed by the Secretary of the Treasury, the head of one of 
the Executive Departments. The duties of the commissioners and the compensa- 
tion which they were to receive were prescribed by the act. But this does not 
necessarily make them officers. Their duties were not permanent and continuous, 
but were temporary only, and ceased when they had made a written report of 
the performance of the single act which they were required to do. Such tempo- 
rary service does not constitute the character of duty usually stated as pertaining 
to a public office, which embraces “the ideas of tenure, duration, emolument, and 
duties” (United States v. Hurtwell, 6 Wall., 385-393). Tenure and duration 
imply permanency of duties, and not such as are limited to the accomplishment 
of a single specific act. Commissioners to erect public buildings for States or 
counties have in several cases been held not to hold offices within the meaning 
of certain State constitutional provisions, because the duties which they were 
required to perform were not, strictly speaking, governmental, and were limited 
to the accomplishment of the special purposes for which they were appointed 
(Bunn v. The People, 45 Ili., 397; McArthur v. Nelson, 81 Ky., 67; see also 
Travelers’ Insurance Company v. Township of Oswego, 59 Fed. Rep., 58). In 
Bunn v. The People, 45 11l., 397-405), Chief Justice Breese said: 

“So far as we have any knowledge on this subject, or are enabled to judge from 
the facts of contemporaneous history, no one has ever supposed the legislature 
had not full power to appoint and employ all such agents as might be deemed 
necessary by them to perform duties not of a permanent, but of a transient and 
incidental character, such as we see in abundance in our statute books. No one 
has ever exalted such employees to the position of an officer, though their duties 
might require months or years for their full performance. There is no enduring 
element in these employments, nor designed to be; the duty being performed, the 
place is vacant by the very fact of performance.” 

* . oe s * . 

* * * In my opinion the statute was not intended to apply to such a case 
as this, and that such a temporary position as a commissioner to select the site 
of a public building is not an office within the meaning of that statute. * * * 


Compare 14 Comp. Gen. 68; 16 id. 47; decision of August 6, 1942, 
B-27800. 


In a decision of June 20, 1898, 4 Comp. Dec. 696, Comptroller of the 
Treasury Tracewell had to determine whether the secretary and dis- 
bursing agent of the World’s Columbian Commission was an “officer 
in any branch of the public service”, within the meaning of section 
1765, Revised Statutes. In arriving at the conclusion that he was 
not, the basic factors differentiating an officer from an employee or 
agent were discussed at some length as follows: 


An officer is one who is invested with an office. This raises the question, 
What is an office? Numerous definitions of the term have been attempted, but 
there is no authoritative definition that is entirely satisfactory. Among these 
there are only a few that need be referred to. 

“An office is a public station or employment, conferred by the appointment 
of government. The term embraces the ideas of tenure, duration, emolument, 
and duties.” (United States v. Hartwell, 6 Wall. 393.) 

This definition has been often cited, but it is of little value. A term, a tenure, 
duration, emoluments, and duties are not peculiar to an office. Nor does the 
description “public station or employment” distinguish an office from an agency. 
In this connection Chief Justice Marshall said: 

“Although an office is ‘an employment,’ it does not follow that every employ- 
ment is an office. A man may certainly be employed under a contract, express 
or implied, to do an act or perform a service thoes becoming an officer.” 
(United States v. Maurice, 2 Brock., 96, 103.) 

The word “appointment,” as used ‘in the definition, ae include election, other- 
wise it would exclude all elective officers, among them the President. So also 
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the word “government,” must be used in a similarly broad sense, and include the 
people. But the whole clause “conferred by the appointment of government” is 
inappropriate in a definition. It is merely descriptive of a mode of investing a 
person with an office. But an agency may also be “conferred by the appoint- 
ment of government.” (United States v. Fillebrown, 7 Pet., 28.) 

The term “office” has also been defined as follows: 

An office is “an employment on behalf of the Government in any station of 
public trust, not merely transient, occasional, or incidental.” (Platt, J., In re 
Attorneys, 20 Johns, N. Y., 492.) 

The idea of a continuing employment enters into many of the definitions, The 
following expression of that view by Chief Justice Marshall has been often 
quoted with approval: 

“A man may certainly be employed * * * without becoming an officer. 
But if a duty be a continuous one, which is defined by rules prescribed by the 
Government and not by contract, which an individual is appointed by govern- 
ment to perform * * * if those duties continue, though the person be 
changed, it seems very difficult to distinguish such a charge or employment from 
an office.” (United States v. Maurice, supra.) 

But the duties of an agency may be continuous and independent of the particu- 
lar person employed as agent. Permanency is not necessary to an office. Offices 
have frequently been established for particular occasions, or for the performance 
of a single act. (In re Corliss, 11 R. I., 688; Com. v. Evans, 74 Pa., 124; People v. 
Comptroller, 29 Wend., N. Y., 595; State v. Stanley, 66 N. C., 59.) 

The following definition indicates the substance of an office: 

An office is “a public position to which a portion of the sovereignty of the 
country, either legislative, executive, or judicial, attaches for the time being.” 
(High Ex. Rem., sec. 620, quoted in Hliason v. Coleman, 86 N. C., 133.) 

The essential characteristic of an office is pointed out in the above definition 
und also in the following: 

“We apprehend that the term “office” implies a delegation of a portion of the 
sovereign power to, and the possession of it by, the person filling the office.” 
(Opinion of the Judges, 3 Greenl., Me., 461.) 

The exercise of a function of government is clearly an attribute of a public 
office. When it is considered what the functions of government are, and how 
they are administered, this attribute is seen to be fundamental. The chief 
functions of government are to make laws, to execute them, and to administer 
justice. Under our system of government there can be no laws enacted or 
executed, nor justice administered, except by persons authorized by law to per- 
form those functions. Not one of the powers of the Government can be legally 
exercised until authority has been granted by law for the purpose. 

In accordance with this view, an office may be defined as authority to exercise 
a function of government. In respect to offices of the United States, such au- 
thority can be granted only by the Constitution or by Congress. The Executive 
branch of the Government is not empowered to create an office. 

An employee is one who is employed under a contract, express or implied, to 
perform personal service. A public employment is distinguished from an office 
by the fact that in the one case the authority to perform a public service is 
derived from a contract, while in the other it is derived from the law. A public 
employment may and usually does involve the performance of a function of 
government. But in such case authority to perform the function must first be 
granted by law, thus creating an office. Thereupon a person invested with the 
office may enter into a contract with another person to perform some portion of 
the service. 

Where a public duty has been devolved upon an officer it is not always ip- 
cumbent upon him to perform every act necessary to its execution in person; 
that is often impracticable. There are many duties devolved upon heads of De- 
partments, which by reason or the multiplicity of other duties with which they 
are charged, or of the magnitude of the work, or of the peculiar knowledge or 
skill required, can not be performed by them personally. The performance of 
such a duty also frequently requires services to be rendered which are not within 
the line of duty of any inferior officer provided by law. In such cases the head 
of a Department has always been deemed to possess, incidentally, authority to 
employ suitable persons to perform the required services, as the appropriate 
means to execute the duty devolved upon him. (United States v. Macdaniel, 
7 Pet., 1; United States v. Ripley, id., 18; United States v. Fillebrown, id., 28; 
Gratiot v. United States, 15 ae 336 ; Converse v. United States, 21 How,, "468 : 
United States y. Brindle, 110 U.S ., 688. ) 
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The persons thus employed are known as agents or employees. They represent 
the officer employing them, and the acts which they perform are his official acts. 
The relation of such an agent or employee is one of contract, even though he 
receives a formal appointment; and it is a public employment but not an office.» 

« . 2 . * * cs 


There is no law specifically authorizing the performance of the duties of Secre- 
tary of the World’s Columbian Commission, nor of disbursing agent for that com- 
mission. The act of April 25, 1890 (26 Stat., 62), which provided for the World's 
Columbian Exposition, established a commission upon which was devolved the 
duty of executing the provisions of the act. In the execution of the act the 
commission elected Mr. Dickinson as its secretary and also employed him as its 
disbursing agent, but such employment did not constitute him an officer of the 
United States. * * * 

Although it well may be that to effect the purposes and to further 
the policy there involved the Congress used the term “civil office” in 
section 1222 in a broader sense or a different connotation than the 
words “office” in the said act of July 31, 1894, and “officer” in section 
1765, Revised Statutes, yet, in the absence of a clear showing of pur- 
pose otherwise, it is to be concluded that such term “civil office” was 
used as denoting a public position or employment having at least some 
of the generally recognized attributes of an “office” as differentiated 
from mere public employment. From your statement in the present 
case of the conditions under which General Reybold is offered tem- 
porary employment with the State of Delaware under the State High- 
way Commission to assume the management and direction of con- 
structing a particular project, under the general supervision of the 
Commission, there would appear to be none of the usual attributes of 
an “office” involved, unless the public importance of the work may be 
viewed as raising such employment to the dignity of an office. The 
public importance of the duties sometimes has been stressed in con- 
junction with other factors in determining whether a certain position 
is an office. However, I do not believe that such an elastic measure 
as the relative importance of the duties to be performed, standing 
alone, could have been intended by the Congress to mark the line 
between mere employment and “civil office” in applying the grave 
penalty of section 1222, Revised Statutes. 

Accordingly, I do not find any substantial reason to disagree with 
the conclusion of the Judge Advocate General that the particular em- 
ployment here involved would not be a “civil office” within the con- 
templation of section 1222, Revised Statutes. Also, as General Rey- 
bold would be on terminal leave, accepting such employment would 
not appear to violate the provisions of section 1224, Revised Statutes, 
as amended, swpra, and it does not appear that the statutes relating 
to dual compensation or other statutes restricting pay are involved. 
Therefore, you are advised this office would not be required to object 
to payments of said officer’s active duty pay and allowances while so 
employed on his terminal leave prior to retirement, under the condi- 
tions stated in your letter. 
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(B-53179) 


LEAVES OF ABSENCE—SUBSTITUTE POSTAL EMPLOYEES HOLDING 
. WAR SERVICE APPOINTMENTS; LUMP-SUM PAYMENTS 


Substitute postal employees holding war service appointments who have been 
deprived of their leave rights previously granted by the act of April 30, 1940, 
by reason of their not being “classified” substitute employees as now required 
by the leave provisions of section 6 of the Postal Service pay statute of July 
6, 1945—effective July 1, 1945—may not be granted any leave after June 30, 
1945, but may be paid a lump sum under section 3 of the act of December 21, 
1944, for annual leave accrued up to and including June 30, 1945, even though 
they continued after such date to occupy the same positions and perform the 
same duties. 


Comptroller General Warren to the Postmaster General, November 2, 1945: 
Ihave your letter of October 15, 1945, reference 4, as follows: 


The following is quoted from a letter of September 12, 1945, from the United 
States Civil Service Commission : 
> s e 7” = oa * 


“The Act of April 30, 1940, 54 Stat. 171, which governed the granting of 
annual and sick leave to substitutes in the Postal Service prior to the Act of 
July 6, 1945, read in part as follows: 

“*That hereafter substitutes in the Postal Service shall be rated as employees 
and each substitute postal employee in the classified civil service shall be granted 
the same rights and benefits with respect to annual and sick leave that accrue to 
regular employees in proportion to the time actually employed.’ 

“Following a decision of the Coiptroller General dated July 15, 1944 
(B-43138), the Commission was requested by the Department to determine 
whether or not war service substitute employees are considered as ‘In the classified 
civil service’ within the meaning of the Act of April 30, 1940, The Department 
was advised on January 29, 1945, that the Commission had uniformly held that 
Executive Order No. 9063, under which war service appointments are made, did 
not take the positions affected thereby out of the competitive classified civil 
service, but that by reason of the provisions of section 2 of the order the persons 
appointed solely by reason of any special procedures adopted under the order to 
positions subject to the Civil Service Act and rules would not thereby acquire a 
classified civil service status. Although the appointments of war service ap- 
pointees are limited to the duration of the war and six months thereafter, such 
appointees are incumbents of positions which continue to be in the competitive 
classified civil service. It was stated to be the view of the Commission that sub- 
stitute postal employees who received war service appointments were incumbents 
of positions in the competitive classified civil service and were therefore entitled 
to earn leave within the meaning of the Act of April 30, 1940, referred to above. 

“ Section 6 of the Act of July 6, 1945 (Public Law 134—79th Cong.,) superseded 
the Act of April 30, 1940 by granting leave to substitute employees in the following 
language: 

“* Provided further, That classified substitute employees, under such regulations 
as the Postmaster General may prescribe, shall be granted the same rights and 
benefits with respect to annual and sick leave that accrue to regular employees in 
proportion to the time employed ina pay status * * *: And provided further, 
That in no event shall a classified substitute employee be credited during a twelve- 
month period with more than fifteen days’ annual and ten days’ sick leave.’ 
[Italics supplied. ] 

“You request to be advised whether substitutes appointed in the Postal Service 
under the War Service Regulations may be regarded as having a classified status 
within the meaning of the new law. 

“A careful study has been made of the legislative history of Public Law 134, 
approved July 6, 1945, but nothing has been found to indicate the reason for the 
change in the leave law applicable to substitute employees. The department no 
doubt has information concerning the purpose of the change in the law which is 
not available to the Commission. Regardless of the purpose in changing the leave 
law applicable to substitute postal employees the fact remains that the new statute 
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governing the granting of leave specifically applies to ‘classified substitute em- 
ployees.’ The term ‘classified substitute,’ as used by the Commission and the 
Department for many years, means a substitute who has a competitive classified 
civil service status by virtue of having been regularly selected for probational 
appointment from a certificate issued by the Civil Service Commission for the 
purpose. Inasmuch as Section 2 of Executive Order No. 9063 specifically provides 
that persons appointed solely by reason of the procedures adopted thereunder, 
‘shall not thereby acquire a classified (competitive) civil service status’ the 
Commission is reluctantly forced to the view that substitutes appointed under the 
War Service Regulations may not be regarded as having a classified status for 
the purpose of being entitled to leave benefits under the Act of July 6, 1945.” 


* * « * . * * 


In view of the foregoing, your prompt decision will be appreciated as to whether 
substitute postal employees appointed under the War Service Regulations may be 
granted annual and sick leave which accrued to them through June 30, 1945, or 
whether, pursuant to the act of December 21, 1944 (58 Stat. 845), they should 
only be allowed compensation in a lump sum for the annual leave which accrued 
to them through June 30, 1945. 


As the question of whether a war service appointee as substitute 
postal employee is “in the classified civil service,” or is a “classified 
substitute employee” is a matter for determination by the United 
States Civil Service Commission, this office must accept the decision 
of the Civil Service Commission upon that point as expressed in its 
letter of September 12, 1945, to you, quoted in your letter, supra. 

Section 3 of the lump-sum leave act of December 21, 1944, 58 Stat. 
846, provides: 

Sec. 3. That all accumulated and current accrued leave be liquidated by a 
lump-sum payment to any civilian officer or employee of the Federal Government 
or the government of the District of Columbia in cases involving transfer to 
agencies under different leave systems. Such lump-sum payment shall equal the 
compensation that such employee would have received had he not been trans- 
ferred until the expiration of the period of such leave: Provided, That the lump- 
sum payment herein authorized shall not be regarded, except for purposes of 
taxation, as salary or compensation and shall not be subject to retirement 
deductions. ; 

With respect to the question of whether a lump-sum leave payment 
was authorized upon the transfer of employees within the same de- 
partment to a position excepted from the leave act, it was held in 
decision 24 Comp. Gen. 522 [quoting from the last paragraph of the 
syllabus] : 

Upon transfer or reappointment of employees from positions or employment 
subject to the annual leave act of March 14, 1936, to other Federal positions 
or employment with salary attached and not under any leave system (see section 
6.1, subsections (c) and (e), of the Annual and Sick Leave Regulations), such 
employee may be paid a lump sum for all non-transferable accumulated and cur- 
rent accrued annual leave, pursuant to the act of December 21, 1944; and such 
payments are not to be regarded as salary or compensation within the meaning 
of the dual compensation statutes. 

Also, in 24 Comp. Gen. 578, it was held [quoting from the second 
paragraph of the syllabus]: 

Section 3 of the act of December 21, 1944, providing for lump-sum payments 
for leave in cases involving “transfer to agencies” under different leave systems, 


may be regarded as authorizing lump-sum payments upon transfer to a service 
under a different leave system in the same department or establishment, so that a 








388 DECISIONS OF THE COMPTROLLER GENERAL 


post office clerk (field service) who transfers without a break in service to the 
Post Office Department (departmental service), the latter service being under a 
different leave system from the former, may be paid a lump sum for leave accrued 
up to the last day of active duty as a post office clerk. 


While it would appear from your submission that the substitute 
postal employees here involved continued, after June 30, 1945, to per- 
form the same duties and occupy the same positions as formerly and 
that there is not involved, strictly, any separation from the service 
or any transfer to an agency under a different leave system, yet, sub- 
stantially the same result—so far as the leave is concerned—has been 
effected by the action of the Congress in changing the leave provisions 
for substitute postal employees, so that substitute postal employees 
who have not been classified but who hold war service appointments 
may not be granted any leave after June 30, 1945. Accordingly, the 
conclusion appears justified that employees so deprived of the right 
to leave may be paid for the annual leave accrued to them up to and 
including June 30, 1945, pursuant to the lump-sum leave statute, supra. 

Your submission is answered accordingly. 


(B-51002) 
PAY—RETIRED—NAVY NURSES RETIRED FOR PHYSICAL DISABILITY 


The provisions in the act of December 22, 1942, assimilating the active duty 
pay and allowances of members of the Army Nurse Corps and the Navy 
Nurse Corps to those authorized for commissioned officers, being, in effect, 
merely provisions for a temporary increase in active duty pay in wartime, 
make no change in the basis of computing the permanent pay of nurses 
on the active or retired list. 

The “active service pay” to be used in computing the retired pay of a member of 
the Navy Nurse Corps retired for physical disability under the provisions 
of the act of June 20, 1930, is the pay received at the time of retirement by 
virtue of the permanent pay provisions of section 13 of the Pay Readjust- 
ment Act of 1942, and does not include the temporary wartime increase in 
active duty pay authorized for Navy nurses by the pay assimilation provi- 
sions of section 7 of the act of December 22, 1942. 

Since the act of June 20, 1980, and section 13 of the Pay Readjustment Act of 
1942 specifically provide for the retired pay of members of the Navy Nurse 
Corps—who have no commissioned status—neither the act of May 13, 1908, 
assimilating the pay and allowances of Navy nurses to those of Army nurses, 
nor the similar assimilation provisions of section 7 of the temporary wartime 
act of December 22, 1942, extend to Navy nurses the retirement benefits 
authorized under section 3 of the act of June 22, 1944, for members of the 
Army Nurse Corps temporarily appointed in the Army of the United States 
pursuant to the act of September 22, 1941, as amended. 


Assistant Comptroller General Yates to the Secretary of the Navy, November 
13, 1945: 

There has been considered your letter of July 10, 1945 (file JAG: 
II: WIG: z Li6-4 (21)/OG), with enclosures, requesting decision on 
certain questions respecting the correct rate of retired pay of members 
of the Navy Nurse Corps retired for physical disability subsequent to 
December 22, 1942, under the provisions of the act of June 20, 1930, 
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46 Stat. 790, as amended, while receiving the active duty pay pre- 
scribed in the act of December 22, 1942, for members of the Nurse 
Corps during the present war and six months thereafter. The ques- 
tions, as set forth by the Chief of Bureau of Supplies and Accounts 
in a memorandum enclosed with your letter, are as follows: 


(a) Whether a member of the Navy Nurse Corps holding a permanent ap- 
pointment as Chief Nurse (encl. (A)) with relative rank of Lieutenant (jg), 
who was retired for physical disability effective 1 Jun 1943 under the provisions 
of the 1930 law, is entitled to retired pay computed as 75 per centum of the “active 
service pay” (base pay plus longevity) which she was receiving at the time of 
retirement. The nurse in question has over 24 years service for pay purposes 
and had service as Chief Nurse totaling 5 years and 9 months. 

(b) Whether a member of the Navy Nurse Corps holding limited appointment 
as Chief Nurse (encls (B) and (C)) with commissioned rank of Lieutenant (jg), 
who was retired for physical disability effective 1 May 1944 under the provisions 
of the 1930 law, is entitled to retired pay computed as 75 per centum of the “active 
service pay” (base pay plus longevity) which she was receiving at time of re- 
tirement. The nurse in question had over 3 years service for longevity pay 
purposes and 1 year and 3 months service as Chief Nurse. 

(c) Whether a member of the Navy Nurse Corps initially appointed as Ensign 
on 31 Aug 1942, who is placed on the retired list under the 1930 law for physical 
disability while holding commissioned rank of Lieutenant (jg), to which ap- 
pointed by the President effective 1 Mar 1945 (encl (D)) is entitled to retired 
pay computed as the “active service pay” (base pay plus longevity) which slie 
was receiving at time of retirement. 

(d) Whether a member of the Navy Nurse Corps, whose permanent grade is 
Chief Nurse with the relative rank of Lieutenant (jg), but who has held an 
appointment as Assistant Superintendent with the relative rank of Lieutenant 
under the Act of July 3, 1942, relative rank and commissioned rank of Commander 
under the Act of December 22, 1942, and February 26, 1944, respectively, and who 
is retired for physical disability under the 193U Act, is entitled to 75 per centum 
of the active service pay (base pay plus longevity) which she is receiving at time 
of retirement. The nurse in question has over 24 years service for longevity pay 
purposes, over 15 years service as Chief Nurse, and over 6 years service as As- 
sistant Superintendent. 


The views of the Chief of the Bureau of Supplies and Accounts on 
the matter, as set forth in said memorandum, are in pertinent part 
as follows: 


2. Where a member of the Navy Nurse Corps is placed on the retired list under 
the provisions of the Act of May 13, 1926 (34 U. S. Code 439) for service and/or 
age, she is entitled to retired pay computed on the basis of 3 per centum of the 
annual active base pay which she is receiving at the time of retirement multi- 
plied by the number of complete years of service rendered prior to retirement, 
not to exceed 75 per centum of such annual active base pay and, in addition, 
supplemental annual retired pay for each complete year of active service rendered 
in each of the following grades: Chief Nurse, $18; Assistant Superintendent, 
$45; Director, $45; Assistant Director, $45, Superintendent, $75. When placed 
on the retired list for disability incurred in line of duty, the retired pay is for 
computation at the rate of 75 per centum of the active service pay [annual base 
and supplemental additions] (34 U. S. Code 436, 437) received by her at the time 
of transfer to the retired list. Each of the cited laws provides that the individuai 
shall be placed upon the Nurse Corps retired list in the grade to which she be- 
longed at time of retirement, such language being similar to the general language 
used in Section 1437, Revised Statutes (34 U. S. Code 389) with respect to officers 
of the Navy retired from active service. The annual base pay and supplemental 
additions to base pay of members of the Army and Navy Nurse Corps serving as 
Superintendent, Assistant Superintendent, Director, Assistant Director, and Chief 
Nurse are set forth in Section 13 of the Pay Readjustment Act of 1942. However, 
such section, insofar as it pertains to members of the Army or Navy Nurse Corps 
on active duty, is temporarily superseded by the Act of December 22, 1942 and the 
Act of June 22, 1944. 
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8. The Act of July 3, 1942, established the relative rank of: the Superintend- 
ent of the Navy Nurse Corps as Lieutenant Commander, the Assistant Super- 
intendent as Lieutenant, Chief Nurses as Lieutenant (jg), and Nurses as 
Ensign, which coincides with the relative rank previously conferred on the 
Superintendent and members of the Army Nurse Corps by the Act of June 4, 
1920. Under the provisions of Section 7 of the Act of December 22, 1942, 
which made Section 3 of such Act applicable to members of the Navy Nurse 
Corps, the Superintendent of the Navy Nurse Corps was given the relative 
rank of Captain, and the base pay of the sixth pay period; such Assistant 
Superintendents or Directors as the Secretary of the Navy may designate 
were given the relative rank of Commander or Lieutenant Commander, re- 
spectively, and the base pay of the fifth or fourth pay periods, respectively; 
all other Assistant Superintendents or Assistant Directors have the relative 
rank of Lieutenant and the base pay of the third pay period; Chief Nurses 
have the relative rank of Lieutenant (jg) and the base pay of the second pay 
period, and Nurses have the relative rank of Ensign and the base pay of the 
second pay period. Such legislation, as well as the Act of February 26, 1944, 
hereinafter referred to, expires by limitation six months after the termination 
of the present war. 

4. It will be noted that the Act of February 26, 1944, entitled “An Act to 
Grant Military Rank to Certain Members of the Navy Nurse Corps” provides 
that during the period specified therein “the Superintendent and all other 
members of the Navy Nurse Corps entitled under existing laws to relative 
rank shall have and shall be designated by the [commissioned] rank which 
corresponds to the relative rank heretofore provided by law (Section 3 of 
the Act of December 22, 1942) for such Superintendent and Members, with 
the proviso that such authority for conference of, and designation by, rank 
shall not alter, enlarge, or modify the provisions of law relating to their au- 
thority (Act of July 3, 1942) or to the manner of their appointment (Act of 
May 13, 1908 and Section 3 of the Act of December 22, 1942). The intent of 
such legislation was to confer upon members of the Navy Nurse Corps com- 
missioned ranks equivalent to the relative ranks they held under the Act of 
December 22, 1942, and thereby vest in them the office as well as the pay and 
allowances pertinent thereto. The inclusion of Section 2 was to insure that 
appointments then held in the Navy Nurse Corps would not be vacated by 
the acceptance of appointments or promotions thereafter made pursuant to 
law. It will be noted that commissioned rank was subsequently attained by 
members of the Army Nurse Corps under the provisions of the Act of June 22, 
1944, Section 1 of which authorized the appointment of members of that 
Corps as officers in the Army of the United States (10 U. S..Code 81) under 
the provisions of the Joint Resolution of September 22, 1941, as amended by 
the Act of July 7, 1943 (10 U. S. Code 484) in the grades (relative rank) pre- 
scribed in the Act of December 22, 1942, and authorized their assignment to 
the Army Nurse Corps of the Army of the United States with the proviso that 
the members of the Army Nurse Corps so appointed and assigned would not, 
by acceptance of such appointment, vacate existing appointments in the Army 
Nurse Corps previously established by the Act of July 9, 1918, as a part of 
the Medical Department of the United States Army (10 U. S. Code 81, 161). [See 
Executive Order 9454 of July 10, 1944.] The authority of members of the 
Army Nurse Corps as set forth in Section 1 of the Act of June 22, 1944, is 
substantially the same as the scope,of authority of members of the Navy Nurse 
Corps as set forth in the Act of July 3, 1942. It appears that the immediate 
effect or object of this legislation was to confer upon members of the Army 
Nurse Corps of the United States Army military rank in the Army of the 
United States (10 U. S, Code 484, 513) equivalent to the relative rank 
then held under the Act of December 22, 1942, and to entitle them to the 
Same pay, allowances, rights, privileges and benefits as members of the 
Officers Reserve Corps of the same grade and length of service except where 
otherwise expressly provided in the Act of December 22, 1942, or any subsequent 
Act. Apparently, there is no authority to place commissioned members of the 
Officers Reserve Corps on the retired list with pay on the basis of service, or 
age and service, and, therefore, it would appear that the provisions of the Act 
of May 13, 1926 would still govern the retirement and retired pay status, of 
members of the Army Nurse Corps transferred to the retired list for other than 
physical disability incurred while holding military rank under a temporary ap- 
pointment in the Army of the United States. 











DECISIONS OF THE COMPTROLLER GENERAL 391 


5. Section 3 of the Act of June 22, 1944, in addition to extending existing pro- 
visions of law relative to retirement of nurses to certain other persons enumer- 
ated in Section 1, provides, inter alia, that members of the Army Nurse Corps 
retired for physical disability while serving under such appointment and as- 
signment “shall receive retired pay at the rate of 75 per centum of the active 
duty base and longevity pay received by her while serving in the highest grade 
in which she served under any such appointment and assignment and, notwith- 
standing any other provisions of law, shall be placed upon the Army Nurse Corps 
retired list in such highest grade.” 

6. For the duration of the war and six months thereafter, the only pay pre- 
scribed for members of the Navy Nurse Corps on active duty or service is the pay 
prescribed in the Act of December 22, 1942, and therefore, the “active service 
pay” being received by a member of the Navy Nurse Corps at the time of retire- 
ment for physical disability is the pay [base pay and longevity] prescribed in 
the cited Act. * * * 

. * - + * * +. 


7. In considering the foregoing questions, it is recommended that the Comp- 
troller General be requested to take into consideration the fact that the cognate 
law (Act of May 13, 1908) creating the Navy Nurse Corps of the United States 
Navy as the counterpart of the Army Nurse Corps of the United States Army (Act 
of February 2, 1901) contains a permanent assimilation provision to the effect 
that the Superintendents, Chief Nurses, and Nurses of the Navy Nurse Corps are 
entitled to receive the same pay, allowances, emoluments, and privileges as then 
or might thereafter be provided by or in pursuance of law for the Nurse Corps 
of the Army. Since active service pay is the basis of computation of retired pay, 
the term “pay,” as used in such assimilation provision, would appear to include 
within its scope both “active” and “retired” pay. It is clear from the provisions 
of Section 7 of the Act of December 22, 1942, that it was the intent of the Con- 
gress to continue in effect such assimilative provisions, and the temporary ap- 
pointment of members of the Army Nurse Corps in the Army of the United 
States has not materially disturbed the comparative status of members of the 
Navy Nurse Corps, from the standpoint of rank or pay. The Superintendent of 
the Army Nurse Corps is a Colonel and the Superintendent of the Navy Nurse 
Corps is a Captain, and they are each entitled to the pay of the sixth pay period, 
and the allowances prescribed for that pay period in accordance with Sections 4, 
5 and 6 of the Pay Readjustment Act of 1942. In the past, the accounting officers 
have liberally construed the cited provision in the Act of May 13, 1908, and 
have given full recognition to the intent of the Congress to maintain parity be- 
tween the Nurse Corps of the Army and the Navy and to accord them equal 
rights with respect to pay (active and retired), allowances, emoluments, and 
privileges. Such parity as to pay, emoluments, and privileges would be main- 
tained in case it is held that the term “active service pay,” as used in the 1930 
Act, means the base pay, plus longevity, at the rates prescribed in the Act of 
December 22, 1942, being received by members of the Navy Nurse Corps at time 
of retirement for physical disability on and after 22 Dec 1942. Such construction 
might give a pecuniary advantage to members retired for physical disability op 
and after 22 Dec 1942, but it is evident from the context of Section 3 of the Act 
of June 22, 1944, that the Congress considered that a member of the Army Nurse 
Corps retired for physical disability on and after 7 Dec 1941, date of commence- 
ment of the present war, and 22 Jun 1944, should, from 1 Jul 1944, receive retired 
pay computed at the rate of 75 per centum of the highest active duty base and 
longevity pay received by her while serving in the Army Nurse Corps, with 
the proviso that nothing contained in such section would operate to reduce the 
retired pay presently received by such member. Accordingly, a member of the 
Army Nurse Corps retired for physical disability between 7 Dee 1941 and 21 
Dec 1942 is entitled to retired pay computed on the basis of the active service 
pay (annual base and additional pay prescribed in Section 13 of the Pay Read- 
justment Act of 1942) (see also Section 15 of the same Act) which she was 
receiving at time of retirement. A member of the Army Nurse Corps retired for 
physical disability from 22 Dec. 1942 to 21 June 1944 is entitled to retired pay 
computed on the basis of the active service pay (base pay plus longevity pre- 
scribed in the Act of December 22, 1942) which she was receiving at the time 
of retirement. 

8. Undoubtedly, the Congress was aware of the provisions of the Act of June 
20, 1980, relative to computation of retired pay of members of both the Army and 
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Navy Nurse Corps retired for physical disability. Consequently, the apparent 
purpose and legislative intent of Section 3 of the Act of June 22, 1944, was to 
insure that a Nurse retired for physical disability on and after 7 Dec 1941 would 
receive 75 per centum of the “active service pay” which she was receiving at time 
of retirement, irrespective of whether such “active service pay” was for computa- 
tion on the basis of the rates prescribed in the Pay Readjustment Act of 1942, 
the Act of December 22, 1942, or the Act of June 22, 1944. Thus it is apparent 
that the Congress, in its judgment, saw fit to distinguish, insofar as right to 
retired pay is concerned, between members of the Army Nurse Corps retired for 
physical disability incurred in peace-time or during a National Emergency, and 
those who are retired for physical disability incurred in time of war, irrespective 
of whether the Nurses in the latter category were receiving at time of retirement 
active service pay under permanent or temporary provisions of law. It is also 
assumed that the Congress was aware of the assimilation provisions of the 
Act of May 13, 1908. It is recommended that this phase of the situation 
be given due weight by the Comptroller General in answering the questions 
presented herein, which basically involve an interpretation of the term “active 
service pay” as used in the Act of June 20, 1930. 


The Navy Nurse Corps was established by the act of May 13, 1908, 
35 Stat. 146, to consist of one superintendent to be appointed by the 
Secretary of the Navy and as many chief nurses, nurses and reserve 
nurses as may be needed, to be appointed by the Surgeon General, 
with the approval of the Secretary of the Navy. The said act further 
provided that “The superintendent, chief nurses, and nurses shall 
respectively receive the same pay, allowances, emoluments, and privi- 
leges as are now or may hereafter be provided by or in pursuance of 
law for the nurse corps (female) of the Army,” and that reserve 
nurses when on active duty shall receive the pay and allowances of 
nurses. The act of July 9, 1918, 40 Stat. 879, as amended by the act 
of February 28, 1919, 40 Stat. 1211, established in the Army Nurse 
Corps the grades of superintendent, assistant superintendent, director, 
assistant director, chief nurse and nurse, and prescribed the rates of pay 
for each grade. ‘Section 13 of the act of June 10, 1922, 42 Stat. 631, 
established new rates of annual pay of female nurses of the Army 
Nurse Corps and Navy Nurse Corps as follows: 

* * * During the first three years of service, $840; from the beginning of the 
fourth year of service until] the completion of the sixth year of service, $1,080; 
from the beginning of the seventh year of service until the completion of the 
ninth year of service, $1,380; from the beginning of the tenth year of service, 
$1,560. Superintendents of the Nurse Corps shal] receive a money allowance at 


the rate of $2,500 a year, assistant superintendents, directors, and assistant 


directors at the rate of $1,500 a year, and chief nurses at the rate of $600 a year, 
in addition to their pay as nurses. * * 


The first and second paragraphs of section 13 of the Pay Readjust- 
ment Act of 1942, 56 Stat. 366, further increased the rates of pay of 
female nurses, as follows: 

* * * During the first three years of service, $1,080; from the beginning of 
the fourth year of service until the completion of the sixth year of service, $1,260; 
from the beginning of the seventh year of service until the completion of the 
ninth year of service, $1,440; from the beginning of the tenth year of service until 
the completion of the twelfth year of service, $1,620; from the beginring of the 
thirteenth year of service, $1,800. 

Superintendents of the Nurse Corps shall receive pay at the rate of $2,500 a 
year, assistant superintendents, directors, and assistant directors at the rate 
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of $1,500 a year, and chief nurses at the rate of $600 a year, in addition to their 
base pay as nurses. Nurses shall be entitled to the money allowances for sub- 
sistence and for rental of quarters as established by sections 5 and 6 of this 
Act for officers receiving the pay of the first period. 


While the questions presented concern primarily the correct rate 
of retired pay of members of the Navy Nurse Corps retired for physical 
disability under the act of June 20, 1930, in view of the statement 
contained in the second paragraph of the memorandum, supra, respect- 
ing the computation of retired pay of members of the Navy Nurse 
Corps retired for age or length of service under the act of May 13, 
1926, it is believed that a brief discussion of the latter act is appropri- 
ate. The said act of May 18, 1926, 44 Stat. 531, 532, provides as 
follows: 


That when a member of the Army Nurse Corps or the Navy Nurse Corps shall 
have served thirty years, or shall have reached the age of fifty years, having 
served twenty years, she may, in the discretion of the Secretary of War or 
the Secretary of the Navy, respectively, be retired from active service and placed 
on a list, hereby created in each of the aforementioned services and designated 
the “Nurse Corps Retired List,” in the grade to which she belonged at the time 
of her retirement. 

Sec. 2. That the annual pay of a retired member of the Army Nurse Corps 
or the Navy Nurse Corps shall be 3 per centum of the annual active base pay 
which she is receiving at the time of retirement multiplied by the number of 
complete years of service rendered prior to retirement, but not exceeding 75 
per centum of such annual active base pay ; and, in addition, supplemental annual 
retired pay for each complete year of active service rendered prior to retirement 
in each of the grades hereafter named, as follows: Chief nurse, $18; assistant 
superintendent, $45; director, $45; assistant director, $45; superintendent, $75: 
Provided, That in computing the period of service in any grade for such supple- 


mental retired pay any period less than a year served in any higher grade may 
be included. 


The third paragraph of section 13 of the Pay Readjustment Act of 
1942, 56 Stat. 366, provides as follows: 


The annual pay of a retired member of the Army Nurse Corps or the Navy 
Nurse Corps retired for other than physical disability shall be 3 per centum of 
the total annual active duty pay which she is receiving at the time of retirement 
multiplied by the number of complete years of service rendered prior to retirement, 
but not exceeding 75 per centum of such annual active-duty pay: Provided, That 
in computing the period of service for retired pay a fractional year of six months 
or more shall be considered a full year: Provided further, That for the purpose 
of computing eligibility for retirement and retired pay, there shall be credited 
active service in the Army Nurse Corps and in the Navy Nurse Corps, active 
service as contract nurse prior to February 2, 1901, and service as a Reserve 
nurse on active duty since February 2, 1901. 


Section 15 of the Pay Readjustment Act of 1942, 56 Stat. 367, as 
amended, provides that on and after June 1, 1942, retired officers, 
nurses, etc., shall have their retired pay computed, as now authorized 
by law, on the basis of the pay provided in this act, and the said section 
further provides that nothing contained in the said act shall operate 
to reduce the present pay received by officers, nurses, etc., on the re- 
tired list. 

Thus, prior to the enactment of section 13 of the act of June 16, 1942, 
supra, the retired pay of a nurse retired after 30 years of service or 
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after 20 years’ service if over 50 years of age was computed, under 
the act of May 13, 1926, swpra, on the basis of 3 per centum of the 
“annual active base pay” which she was receiving at the time of retire- 
ment multiplied by the number of complete years of service rendered 
prior to retirement, not exceeding 75 per centum of such annual active 
base pay; and, in addition thereto, supplemental annual retired pay 
of $18, $45, and $75 for each complete year of active service in the 
grade of chief nurse, assistant director and superintendent, respec- 
tively. However, the third paragraph of section 13 of the Pay Read- 
justment Act of 1942, supra, in effect, amended section 2 of the act of 
May 13, 1926, insofar as concerned the method of computing the re- 
tired pay of Army and Navy nurses retired under the 1926 act, by 
providing that thereafter the retired pay of nurses, other than those 
retired for physical disability, shall be 3 percent of the “total annual 
active duty pay”—instead of 3 percent of the annual base pay, plus 
the supplemental additional retired pay authorized for each complete 
year of active service in the grade of chief nurse, etc.—received at the 
time of retirement multiplied by the number of complete years of 
service rendered prior to retirement, not exceeding 75 per centum of 
such annual active duty pay. Obviously, the “total annual active duty 
pay,” referred to in the third paragraph of the said section 13, is the 
“annual base pay” set forth in the first paragraph of the said section, 
plus the “pay” authorized in the second paragraph thereof for super- 
intendents, assistant superintendents, etc. 

The retirement of members of the Army Nurse Corps and Navy 
Nurse Corps for physical disability in line of duty is authorized under 
the act of June 20, 1930, 46 Stat. 790, which provides as follows: 

That pursuant to regulations to be prescribed by the Secretary of War or the 
Secretary of the Navy, as the case may be, when a member of the Army Nurse 
Corps or of the Navy Nurse Corps shall be found by a board of medical officers 
to have become disabled in line of duty from performing the duties of a nurse, 
and such findings are approved by the head of the department concerned, she 
shall be retired from active service and placed upon the Nurse Corps retired list 
of the appropriate department in the grade to which she belonged at the time of 
her retirement and with retired pay at the rate of 75 per centum of the active 
service pay received by her at the time of her transfer to the retired list. 

Thus, a member of the Navy Nurse Corps retired for physical dis- 
ability under the act of June 20, 1930, supra, is entitled to 75 per centum 
of the “active service pay” received by her at the time of her transfer 
to the retired list, which active service pay in the case of nurses retired 
subsequent to June 1, 1942—at least until enactment of the act of 
December 22, 1942, swpra, hereinafter discussed—consisted of the “an- 
nual base pay” as a nurse in addition to the “pay” authorized under 
section 13 of the Pay Readjustment Act of 1942 for the superintendent, 
assistant superintendents and chief nurses. In this connection, see 
the act of March 3, 1931, 46 Stat. 1502, authorizing the inclusion in 
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the computation of the retired pay of chief nurses, etc., of the “money 
allowance” authorized under section 13 of the act of June 10, 1922, 
supra. 

By the act of July 3, 1942, 56 Stat. 646, members of the Navy Nurse 
Corps were granted relative rank in relation to commissioned officers 
of the Navy as follows: The superintendent, the relative rank of 
lieutenant commander; assistant superintendents, the relative rank of 
lieutenant; chief nurses, the relative rank of lieutenant (jg) ; nurses, 
the relative rank of ensign. The latter statute—whicli is similar to 
the act of June 4, 1920, 41 Stat. 766, conferring relative rank on mem- 
bers of the Army Nurse Corps—did not operate to entitled members 
of the Nurse Corps to the pay and allowances prescribed for officers 
of similar rank in the Army and Navy. See Wood v. United States, 
107 U.S. 414. Section 1 of the act of February 26, 1944, 58 Stat. 105, 
provides that, during the present war and six months thereafter, the 
superintendent and members of the Navy Nurse Corps entitled to 
relative rank under existing law “shall be designated by the rank which 
corresponds to the relative rank heretofore provided by law for such 
superintendent and members,” and section 2 thereof, 58 Stat. 105, pro- 
vides that nothing contained in the said act shall alter, enlarge or 
modify the provision of law relating to the manner of their appoint- 
ment. The said act did not materially affect the status of members 
of the Navy Nurse Corps, that is, it did not grant them commissions in 
the Navy, or extend to them the benefits of laws applicable to commis- 
sioned officers of the Navy. However, during the present war and six 
months thereafter, the active duty pay and allowances of members of 
the Army Nurse Corps and Navy Nurse Corps were assimilated to those 
authorized for commissioned officers by the act of December 22, 1942, 
56 Stat. 1072, 1073, 1074, which provides, in pertinent part, as follows: 

That, hereafter, during the present war and for six months thereafter, the 
members of the Army Nurse Corps shall have relative rank and receive pay and 
money allowances for subsistence and rental of quarters, and mileage and other 
travel allowances, as now or hereafter provided by law, for commissioned officers, 
without dependents, of the Regular Army in the sixth to the first pay periods, 
respectively. 

* * x * * * * 


Sec. 3. The superintendent of the Army Nurse Corps shall receive pay and 
allowances of the sixth pay period and have the relative rank of colonel; such as- 
sistant superintendents or directors as the Secretary of War may designate shall 
receive pay and allowances of the fifth or fourth pay periods and have the relative 
rank of lieutenant colonel or major, respectively ; one chief dietitian may be desig- 
nated by the Secretary of War as Director of Dietitians and one chief physical 
therapy aide may be designated by the Secretary of War as Director of Physical 
Therapy Aides, each to have the relative rank of major and receive the pay and 
allowances of the third pay period; all other assistant superintendents and assist- 
ant directors, chief dietitians and chief physical therapy aides shall receive pay 
and allowances of the third pay period and have the relative rank of captain; 
chief nurses, head dietitians and head physical therapy aides shall receive the 
pay and allowances of the second pay period and have the relative rank of first 
lieutenant; and head nurses, nurses, dietitians and physical therapy aides shall 
receive pay and allowances of the first pay period and have the relative rank of 
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second lieutenant. Every person paid under the provisions of this Act shall 
receive an increase of 5 per centum of the base pay of her period for each three 
years of service up to thirty years, and during any period of service while on sea 
duty as such duty may be defined by the Secretary of War, or duty in any place 
beyond the continental limits of the United States or in Alaska, an increase in base 
pay of 10 per centum. In computing service of members of the Army Nurse 
Corps there shall be credited active service in the Army Nurse Corps and in the 
Navy Nurse Corps, active service as contract nurse prior to February 2, 1901, 
and service as a reserve nurse on active duty since February 2, 1901. In com- 
puting service of female dietetic and physical therapy personne] there shall be 
credited all active full-time service (except as a student or apprentice) in the 
dietetic or physical therapy categories rendered subsequent to April 6, 1917, as a 
civilian employee of the War Department. 
* *~ ” om * * s 

Sec. 7. That hereafter, during the present war and for six months thereafter, 
the superintendent and all other members of the Navy Nurse Corps shall have 
relative rank and be entitled to receive the same pay, and money allowances for 
subsistence and rental of quarters, and mileage and other travel allowances as are 
authorized by this Act for corresponding grades and relative ranks in the Army 
Nurse Corps. The Secretary of the Navy is authorized to use appropriations avail- 
able to the Naval Establishment to carry into effect the provisions of this section. 

It will be noted that the provisions of the latter act are limited in 
their application to the present war and six months thereafter. They 
make no change in the basis of computing the permanent pay of nurses 
on the active or retired list but are, in effect, merely provisions for a 
temporary increase in active duty pay in time of war. It is a well 
settled rule that, in the absence of express statutory authority to the 
contrary, exceptional pay or increases of pay given for special services 
on active duty or under special circumstances incident to actual service, 
such as temporary increases of active duty pay in time of war, do not 
enter into the computation of retired pay. See Murphy v. United 
States, 38 C. Cls. 511; 28 Comp. Gen. 52, and cases cited therein. While 
the act of June 20, 1930, swpra, provides that nurses retired for physical 
disability shall be placed on the retired list of the Navy Nurse Corps 
with retired pay at the rate of 75 per centum of the “active service pay 
received by her at the time of her transfer to the retired list,” such pro- 
vision, under the rule hereinbefore stated, must be regarded as having 
reference to the active service pay received at the time of retirement by 
virtue of the permanent pay provisions applicable to nurses and not to 
the temporary increases of pay resulting from statutes authorizing 
temporary wartime increases for persons performing active duty. See 
Opinion dated February 2, 1944, of the Judge Advocate General of the 
Army, reaching a similar conclusion in considering the act of December 
22, 1942, as applied to Army nurses retired under the act of June 20, 
1930. 

The act of June 22, 1944, 58 Stat. 324, authorized, inter alia, the ap- 
pointment of members of the Army Nurse Corps as officers in the 
Army of the United States under the provisions of the joint resolution 
of September 22, 1941, 55 Stat. 728, as amended, in the grades pre- 


scribed in the act of December 22, 1942, and section 2 of the said act, 
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58 Stat. 325, grants nurses temporarily appointed in the Army of the 
United States, their dependents and beneficiaries, all the rights, 
privileges and benefits accorded in like cases to other persons appointed 
under the act of September 22, 1941, as amended, except where other- 
wise expressly provided therein or in any subsequent act. And section 
3 of the said act provides as follows: 

In addition to members of the Army Nurse Corps, any person appointed and 
assigned as an officer in the Army of the United States under the provisions of 
Section 1 of this Act shall be eligible to be retired under any law providing for 
the retirement of members of the Army Nurse Corps, and any such person, in- 
cluding members of the Army Nurse Corps, who, while serving under such 
appointment and assignment, is so retired for disability shall receive retired pay 
at the rate of 75 per centum of the active duty base and longevity pay received 
by her while serving in the highest grade in which she served under any such 
appointment and assignment, and, notwithstanding any other provision of law, 
shall be placed upon the Army Nurse Corps retired list in such highest grade. 
Any member of the Army Nurse Corps retired between December 7, 1941, and 
the date of enactment of this Act for disability and any female dietitian or 
physical-therapy aide so retired between January 12, 1943, and the date of enact- 
ment of this Act shall receive, effective on the first day of the first month next 
following the date of enactment of this Act, retired pay at the rate of 75 per 
centum of the highest active duty base and longevity pay received by her while 
serving in the Army Nurse Corps or Medical Department of the Army, as the 
case may be, during the above-cited applicable period: Provided, That nothing 
contained in this section shall operate to reduce the retired pay presently received 
by any nurse, female dietitian, or physical-therapy aide. 

It is urged in the enclosure of the Chief of the Bureau of Supplies 
and Accounts that members of the Navy Nurse Corps are entitled to 
the temporary retirement benefits granted members of the Army Nurse 
Corps under section 3 of the act of June 22, 1944, supra, by reason of 
the provisions of the act of May 13, 1908, and section 7 of the act of 
December 22, 1942, supra. As hereinbefore stated, the act of May 13, 
1908, provided that members of the Navy Nurse Corps shall receive 
the same pay, allowances, emoluments and privileges as now are or 
hereafter may be provided by law for members of the Army Nurse 
Corps. While the 1908 act, in effect, assimilated the pay and allowances 
of members of the Navy Nurse Corps with those authorized for mem- 
bers of the Army Nurse Corps, the said act does not operate to con- 
tinue such assimilation when the Congress has made specific provi- 
sions for the pay and allowances and other benefits of members of 
the Navy Nurse Corps. See 22 Comp. Gen. 171, and cases cited 
therein. In this connection, section 13 of the act of June 10, 1922, 
42 Stat. 631, made specific provision for the pay and allowances of 
members of the Navy Nurse Corps; the act of May 13, 1926, 44 Stat. 
531, specifically provides for the retirement of members of the Navy 
Nurse Corps for age and length of service; the act of June 20, 1930, 
46 Stat. 790, provides for the retirement of members of the Navy 
Nurse Corps for disability in line of duty; and section 13 of the Pay 
Readjustment Act of 1942, prescribes the rates of pay and the allow- 
ances of members of the Navy Nurse Corps, as well as the basis of 
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computing the retired pay of nurses retired for other than physical 
disability. Section 7 of the act of December 22, 1942, supra, granted 
members of the Navy Nurse Corps, during the present war and six 
months thereafter, “the same pay, and money allowances for subsist- 
ence and rental of quarters, and mileage and other travel allowances” 
as are authorized in the said act for corresponding grades in the Army 
Nurse Corps. But, as the act of December 22, 1942, is temporary legis- 
lation applicable to persons serving on active duty it may not be viewed 
as amending or modifying existing laws relating to the retirement and 
retired pay of Navy nurses, nor may that statute be regarded as grant- 
ing to Navy nurses the benefits and privileges of temporary retirement 
laws which thereafter might be enacted solely for the benefit of mem- 
bers of the Army Nurse Corps and certain other members of the 
Medical Department of the Army. Hence, the Congress having made 
specific provision for the active duty pay and allowances and retired 
pay of members of the Navy Nurse Corps, it necessarily follows that 
the assimilation provisions in the acts of May 13, 1908, and December 
22, 1942, may not be viewed as extending to Navy nurses the retirement 
benefits authorized under section 3 of the act of June 22, 1944, for 
members of the Army Nurse Corps and certain other personnel of 
the Medical Department of the Army temporarily appointed in the 
Army of the United States under the provisions of the joint resolution 
of September 22, 1941, as amended. 

Accordingly, in response to the specific questions presented, involv- 
ing cases of nurses retired subsequent to December 22, 1942, for phy- 
sical disability under the act of June 20, 1930, I have to advise that the 
chief nurse referred to in question (a), having been retired as a chief 
nurse, is entitled to 75 per centum of the active service pay of a chief 
nurse, as prescribed in section 13 of the Pay Readjustment Act of 1942, 
that is, 75 per centum of $2,400 ($1,800 maximum pay as a nurse with 
18 or more years’ service, plus $600 additional pay authorized for chief 
nurses), or $1,800 per annum. With respect to question (b), it appears 
that the nurse referred to therein is a reserve nurse appointed pursuant 
to the act of May 13, 1908, and that the “limited appointment” as chief 
nurse was for the present war and six months thereafter. Cf.27 Comp. 
Dec. 952. It has been held that reserve nurses retired under the act 
of June 20, 1930, while in the active service of the United States are 
entitled to the retired pay provided therein for regular nurses. See 
Thorson v. United States, 79 C. Cls. 282, and A-44927, February 18, 
1935. Hence, the chief nurse referred to in question (b), having over 
three years’ service for longevity pay purposes, is entitled to be retired 
“in the grade to which she belonged at the time of her retirement and 
with retired pay at the rate of 75 per centum of the active service pay 
received by her at the time of her transfer to the retired list,” that is, 
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75 per centum of $1,860 ($1,260 as a nurse with over three years’ 
service, plus $600 additional pay as a chief nurse) or $1,395 per 
annum. 

The nurse referred to in question (c) appears to have been retired 
for physical disability while holding the relative rank of lieutenant 
(jg)—the relative rank authorized for a chief nurse—but there is no 
showing whether she had been appointed a chief nurse prior to her 
retirement. Hence, if she actually was appointed a chief nurse prior 
to retirement she would be entitled to the retired pay of a chief nurse 
computed on the basis indicated in questions (a) and (b). But, if 
not actually appointed a chief nurse prior to retirement she would be 
entitled only to the retired pay authorized for a nurse. If the nurse 
referred to in question (d) was retired in the grade of assistant super- 
intendent, with over 24 years for longevity pay purposes, she would 
be entitled to 75 per centum of $3,300 ($1,800 base pay as a nurse plus 
$1,500, the pay prescribed for assistant superintendents) or $2,475 per 
annum. 


(B-53081) 


FEDERAL EMPLOYEES PAY ACT OF 1945—OVERTIME COMPENSATION 
AND NIGHT DIFFERENTIAL WHILE IN TRAVEL STATUS 


Travel time or incidental waiting time, not involving the performance of actual 
duty, during hours outside an employee’s regularly scheduled hours of work 
does not entitle the employee either to regular compensation or to overtime 
compensation under the Federal Employees Pay Act of 1945 for time so spent; 
however, when such an employee performs actual duty while traveling during 
hours outside of his regular tour of duty, he is entitled, pursuant to the pro- 
visions of said act, to regular or overtime compensation, depending on 
whether such duty is in substitution for a corresponding period of leave 
without pay during the same basic workweek or is in addition to the required 
hours of work during the basic workweek. 

A Veterans’ Administration hospital attendant traveling on official business with 
a patient from one Veterans’ facility to another during hours outside of the 
hours of his administratively established workweek is entitled, during such 
hours, to overtime compensation as prescribed by section 201 (a) of the 
Federal Employees Pay Act of 1945 for such travel time and the time 
necessary to deliver the patient to the proper authorities at the new facility. 

In the case of a Veterans’ Administration hospital attendant traveling on official 
business with a patient from one Veterans’ facility to another during hours 
both within and outside of his regular 8-hour tour of duty (3:30 p. m. to 
12 midnight), the additional compensation of 10 percent for night work 
payable under section 301 of the Federal Employees Pay Act of 1945 to em- 
ployees “assigned to a regularly scheduled tour of dmy” any part of which 
falls between 6 p. m. and 6 a. m., is payable only for such travel and duty 
performed during the employees’ regularly scheduled tour of duty and not 
for any hours outside such tour of duty. 

An employee who performs official travel, without the actual performance of 
duty, during hours both within and outside of his regular 8-hour tour of 
duty (3:30 p. m. to 12 midnight) is entitled to the additional compensation 
for night work, payable under section 301 of the Federal Employees Pay Act 
of 1945 to employees “assigned to a regularly scheduled tour of duty” any 
part of which falls between 6 p. m. and 6 a. m., only for such travel time 
within the hours of his regularly scheduled tour of duty and not for travel 
time during hours outside such tour of duty. 
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Comptroller General Warren to the Administrator of Veterans’ Affairs, Novem- 
ber 13, 1945: 


I have your letter of October 3, 1945, as follows: 


There is presented for your decision the following case which has arisen under 
the Federal Employees’ Pay Act of 1945 (Public Law 106—79th Congress) and 
which involves the payment of overtime, night differential, etc., including a 
period during which an employee is in authorized travel status. The facts are 
as follows: 

Henry C. Bray is employed at the Veterans Administration Facility at Tucson, 
Arizona as Hospital Attendant, with grade and salary as SP-3, $1,704 per annum. 
The regular tour of duty is 8 hours from 3:30 p. m. to 12 midnight, including 
14 hour luncheon, 6 days per week. This employee was authorized to travel from 
Tucson, Arizona to Los Angeles, California as an attendant to a Veterans Admin- 
istration beneficiary being transferred to Los Angeles. 

Mr. Bray was on duty from 3:30 p. m. July 25, 1945 until he departed from 
Tucson as attendant at 7:25 p. m. the same day. He arrived at Los Angeles at 
10:05 a. m. July 26, 1945 and the patient was delivered to the ward personnel 
at the Veterans Administration Facility at Los Angeles at 12:30 p. m. July 26, 
1945. The employee left Los Angeles, California at 6:30 p. m. July 26, arrived 
in Tucson, Arizona at 11:30 a. m. July 27, and reported for the regular tour of 
duty at 83:30 p. m. He then worked his regular tour of duty from 3:30 p. m. 
until midnight. During the calendar week July 22 through 28, 1945 the employee 
worked his regular assignment of 8 hours on July 22 (Sunday), July 23, 27 and 
28 with July 24 off as the “in lieu” day for Sunday. 

This case is representative of many cases in the Veterans Administration 
which require adjustment under the Federal Employees’ Pay Act of 1945 and it 
will be appreciated if your advice may be received as to the number of hours 
for which night differential, overtime and regular compensation may be paid in 
this instance for each of the days, July 25, 26, and 27, as well as for the entire 
administrative work week. 

The established basic work week for the Veterans Administration is Monday 
through Friday, with an administrative work week of 48 hours, Saturday being 
the overtime day. 


The Federal Employees Pay Act of 1945, approved June 30, 1945, 
59 Stat. 295, 296, 298, provides, in pertinent part, as follows: 


Sec. 201. Officers and employees to whom this title applies shall, in addition 
to their basic compensation, be compensated for all hours of employment, offi- 
cially ordered or approved, in excess of forty hours in any administrative work- 
week, at overtime rates as follows: 

(a) For employees whose basic compensation is at a rate less than $2,980 
per annum, the overtime hourly rate shall be one and one-half times the basic 
hourly rate of compensation: Provided, That in computing such overtime com- 
pensation for per annum employees, the basic hourly rate of compensation shall 
be determined by dividing the per annum rate by two thousand and eighty. 

* * = on > . * 

Sec. 301. Any officer or employee to whom this title applies who is assigned to 
a regularly scheduled tour of duty, any part of which falls between the hours of 
6 o’clock postmeridian and 6 o’clock antemeridian, shall, for duty between such 
hours, excluding periods when he is in a leave status, be paid compensation at 
a rate 10 per certum in excess of his basic rate of compensation for duty between 
other hours: Provided, That such differential for night duty shall not be included 
in computing any overtime compensation to which the officer or employee may 
be entitled: And provided further, That this section shall not operate to modify 
the provisions of the Act of July 1, 1944 (Public Law Numbered 394, Seventy- 


= Congress), or any other law authorizing additional compensation for night 
work. 


In decision of December 16, 1944, 24 Comp. Gen. 456, to the Chair- 
man, Federal Power Commission, there was considered the question 
whether overtime compensation under the War Overtime Pay Act of 
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1943, approved May 7, 19438, 57 Stat. 76, legally might be paid per 
annum employees for travel time during hours outside their regular 
daily tour of duty while commuting between headquarters and a 
temporary station, and, in that connection, it was stated : 

Regardless of the overtime law under which employees are paid overtime com- 
pensation, and regardless of whether the word “labor,” “employment,” or “work” 
(see italicized words above) is used in the statute, travel time, alone (without 
performance of actual duty), away from headquarters does not entitle an employee 
to any more compensation than he would have received had he remained and 
worked at his official station during his regular tour of duty or administrative 
workweek. That is to say, travel time, alone, does not entitle an employee either 
to regular compensation or overtime compensation beyond his regular tour of 
duty or regular administrative workweek. * * 

While the particular travel considered in that decision was repeated 
travel between headquarters and a temporary station, the rule stated 
therein equally is applicable to occasional travel between headquarters 
and a temporary station such as that performed by the employee re- 
ferred to in your letter. That is to say, travel time alone (without 
performance of actual duty) outside the regularly established hours 
of work does not entitle a per annum employee either to regular com- 
pensation or overtime compensation for the time so spent. See, also, 
question and answer 8 in decision of July 28, 1945, 25 Comp. Gen. 121, 
at page 129. Conversely, when such an employee performs actuai duty 
while traveling during hours outside his regular tour of duty, he is 
entitled to regular or overtime compensation, as the case may be, de- 
pending upon whether such duty is in substitution for a corresponding 
period of leave without pay during the same basic workweek or is in 
addition to the required hours of work during the basic workweek. 
See, generally, question and answer 2 in decision of July 28, 1945, 
supra. Ofcourse, an employee in a pay status is entitled to his regular 
compensation while traveling on official business during the hours com- 
prising his daily tour of duty, the same as if he had remained at head- 
quarters and it is immaterial whether, during such travel, he performs 
actual duty. 

In the light of the foregoing, it will be seen that for July 25, the 
employee here involved was entitled to his regular compensation for 
the period 3:30 p. m. to 12 midnight—his regularly assigned tour of 
duty on that date—and, under the plain terms of section 301 of the 
Federal Employees Pay Act of 1945, supra, he would be entitled to 
the night pay differential authorized therein from 6 p. m. to midnight. 

With respect to July 26, it would appear that from midnight to 
12: 30 p. m. that day—when, as stated in your letter, the patient whom 
he accompanied was delivered to the ward personnel at the Veterans’ 
Administration Facility at Los Angeles—the employee was engaged 
in the actual performance of his duties as an attendant. Hence, hav- 
ing performed actual duty during hours outside his regular tour of 

702905"—46—vol. 25-28 








402 DECISIONS OF THE COMPTROLLER GENERAL 


duty, that is, during the travel time and the time necessary to deliver 
the patient to proper authorities at Los Angeles, he would be entitled 
to overtime compensation as prescribed in section 201 (a), above, for 
the period from midnight July 26 to 12:30 p. m. that day. However, 
since such duty was performed during hours outside the employee’s 
regularly scheduled tour of duty, he would not be entitled to night pay 
differential for the 6-hour period from 12 midnight to 6 a.m. See 
answer to questions 4 (a) and (b) in decision of July 26, 1945, 25 
Comp. Gen. 102, to the Architect of the Capitol. The period from 
12:30 p. m. to 3:30 p. m—the commencement time for his regular 
tour of duty—represents travel time and incidental waiting time, only, 
and, in accordance with the rules hereinbefore stated, such period being 
without the hours of his tour of duty, the employee would not be 
entitled either to regular compensation or overtime compensation 
therefor. From 3:30 p. m. until midnight the employee would be 
entitled to his regular compensation, plus night pay differential from 
6 p. m. 

The travel time on July 27, having been for a period outside the em- 
ployee’s regular tour of duty and not having been accompanied by the 
performance of actual duty, would not entitle him to any regular 
compensation or overtime compensation for such period, and neither 
would he be entitled to night pay differential for such travel time 
between midnight and 6 a. m. on that day. Of course, the employee 
would be entitled to his regular compensation for his established tour 
of duty on the 27th, plus the night pay differential from 6 p. m., as 
well as overtime compensation for 8 hours on July 28. 

In summation, it may be stated that the employee here involved 
would be entitled to his regular compensation for the basic adminis- 
trative 40-hour workweek, plus overtime compensation for 2014 hours 
(12 midnight to 12:30 p. m. July 26 and 3:30 p. m. to 12 midnight 
July 28), plus night pay differential for 30 hours, that is, for 6 hours 
in each regular daily tour of duty in the basic workweek. 


(B-53275) 


LEAVES OF ABSENCE—MILITARY—EXCESS LEAVE GRANTED NAVAL 
RESERVE OFFICERS 


Leave of absence granted a Naval Reserve officer on active duty as a commissioned 
officer immediately following his discharge as an enlisted man may not be 
considered as having been granted to him on account of his prior service as 
an enlisted man, so as to entitle him to full pay and allowances as a com- 
missioned officer for any leave in excess of that permitted under section 
1265, Revised Statutes, for commissioned officers. 

Inasmuch as the fiscal year has been regarded as the leave year of officers of the 
military and naval service, and, in determining an officer’s leave credit, 
only a pro rata leave credit is allewed for the time served in the fiscal year 
in which the officer first enters the service, a Naval Reserve officer who 
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was granted leave upon acceptance of his commission immediately following 
his discharge as an enlisted man is not entitled to full pay and allowances 
under section 1265, Revised Statutes, for the period covered by any leave 
granted in excess of his pro rata leave credit as an officer. 

Excess leave of absence granted a Naval Reserve officer for the purpose of 
affording him a brief period of rest and relaxation upon acceptance of his 
commission immediately following his discharge as an enlisted man and 
prior to his reporting to a new station may not be considered as granted 
or taken to permit the officer “to engage in a service other than that of the 
Government of the United States” within the meaning of the act of February 
11, 1925, so as to require the forfeiture of the half pay authorized under 
section 1265, Revised Statutes, during such period. Decisions (e. g., 8 Comp. 
Gen. 482) to the contrary no longer will be followed. 


Assistant Comptroller General Yates to the Secretary of the Navy, November 
14, 1945: 


I have your letter of October 19, 1945, requesting decision as to the 
correct pay status of Ensign John William Mantica, USNR, during 
the period April 21 to May 18, 1945, under the circumstances stated 
in an enclosure dated July 24, 1945, from the Chief of the Bureau of 
Supplies and Accounts, as follows: 


Ref: (a) Decision of Comptroller General A-37354, dated 3 August 1981. 

1. The subject named officer enlisted as apprentice seaman, V-1 (NROTC) 
USNR, on 25 February 1943, at which time he was a student at Rensselaer Poly- 
technic Institute, Troy, New York. His classification was changed to apprentice 
seaman, V-12, USNR, on 1 July 1943 and on that date he reported to the Professor, 
Naval Science and Tactics, Rensselaer Polytechnic Institute, for active duty. He 
was granted leave in an enlisted status from 1000 23 February to 1000 29 February 
1944. Following graduation he was discharged on 20 April 1945 and accepted 
a commission as Ensign (D)L USNR on 21 April 1945. 

2. Bureau of Naval Personnel orders of 13 April 1945 directed Ensign Mantica, 
upon acceptance of appointment, to immediately report to his Commanding 
Officer for temporary duty, when directed by that officer to regard himself de- 
tached, and to proceed and report to the Commandant, Navy Yard, Washington, 
D. C., for temporary duty. Such orders also stated that he was authorized to 
delay until 18 May 1945 in reporting, such delay to count as leave. Ensign Mantica 
was not entitled to proceed time in reporting to initial temporary duty station 
or in reporting to his next temporary duty station and, therefore, the entire period 
from 21 April to 18 May 1945, exclusive of travel time, is considered as leave. 

8. The general rule with respect to accrual of leave on the part of officers of 
the Naval Reserve on active duty is that such officer is entitled to pro-rata credit 
for leave of absence for the time served in the year he first reported for active 
duty, that thereafter his leave year commences on 1 July and that he is entitled to 
full credit for the succeeding year, including the year he is released from active 
duty (Decision of Comptroller General [Comptroller of the Treasury] December 
18,1911). On this basis, Ensign Mantica would have earned approximately seven 
days leave from 21 April to 30 June 1945. 

4. It is requested that necessary action be taken to secure a determination as 
to the period between 21 April and 18 May 1945, during which Ensign Mantica is 
entitled to active duty pay and allowances. 


A statement and recommendation by the Chief of Naval Personnel 
respecting the matter is contained in his third indorsement of August 
20, 1945, as follows: 


1. Returned. The records indicate that John William Mantica enlisted 25 
February 1948 as AS, NR, V-1, NROTC, at Troy, N. Y., and was ordered to active 
duty on 1 July 1943 to report to the Professor of Naval Science and Tactics, Rens- 
selaer Polytechnic Institute, Troy, N. Y., at which time his classification was 
changed to V-12. 

2. During this period of active duty the records indicate he was granted leave 
for six days beginning 23 February 1944. As only five days leave would accumu- 
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late in May and June 1945 after the acceptance of commission, it is recommended 
that the remaining twenty (20) days of leave be considered as in lieu of leave 
not taken, while in an enlisted status on active duty. 

It thus appears that Mr. Mantica entered on active duty as an en- 
listed man in the Naval Reserve on July 1, 1943, as a student in Naval 
Science and Tactics at the Rensselaer Polytechnic Institute, Troy, 
New York; that he was commissioned an ensign in the Naval Reserve 
on April 21, 1945, upon his graduation; and that by orders dated April 
13, 1945, he was directed to report immediately upon acceptance of 
appointment to his commanding officer at that school for temporary 
active duty and when directed by such commanding officer to regard 
himself detached and to proceed to Washington, D. C., and report to the 
Commandant, Navy Yard, for temporary active duty under instruc- 
tion pending further assignment, but being authorized to delay in so 
reporting until May 18, 1945, such delay to count as leave. Endorse- 
ments on the said orders show that the officer reported for active duty 
on April 21, 1945; was detached from his station, Troy, New York, on 
April 22, 1945; and reported May 18, 1945, to Navy Yard, Washington, 
D. C. Hence, it appears that the officer was absent with leave from 
April 23 to May 18, 1945—exclusive of travel time. See article 1727 
(3), Navy Regulations, 1920. 

Section 1265, Revised Statutes, 10 U. S. C. 841, relating to Army 
officers, provides: 

Officers when absent on account of sickness or wounds, or lawfully absent 
from. duty and waiting orders, shall receive full pay; when absent with leave, 
for other causes, full pay during such absence not exceeding in the aggregate 
thirty days in one year, and half-pay during absence exceeding thirty days in 


one year. When absent without leave, they shall forfeit all pay during such 
absence, unless the absence is excused as unavoidable. 


The act of July 29, 1876, 19 Stat. 102 (10 U.S. C. 842) , provides: 


That an act approved May eighth, eighteen hundred and seventy-four, in regard 
to leave of absence of Army officers, be, and the same is hereby, so amended that 
all officers on duty shall be allowed, in the discretion of the Secretary of War, 
sixty days’ leave of absence without deduction of pay or allowance: Provided, 
That the same be taken once in two years; And provided further, That the leave 
of absence may be extended to three months, if taken once only in three years, 
or four months if taken only once in four years. 

The Army leave laws, supra, were made applicable to commissioned 
officers of the Regular Navy by section 13 of the act of March 3, 1899, 
30 Stat. 1007, and the act of May 13, 1908, 35 Stat. 127 (see 8 Comp. 
Gen. 482; 6 id. T77; 1 id. 454; 15 Comp. Dec. 73), and to officers of the 
Naval Reserve by the act of August 29, 1916, 39 Stat. 588 (see 25 Comp. 
Dec. 677). 

In the decision of August 3, 1931, A-37354, referred to by the Chief 
of the Bureau of Supplies and Accounts, there was considered the 
case of a midshipman at the U. S. Naval Academy who, upon his grad- 
uation on June 7, 1923, was appointed a second lieutenant in the Marine 
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Corps and immediately granted “graduation leave” from June 10 to 
July 8, 1923, and it was stated therein, in part, as follows: 


* * * There is no provision authorizing graduation leave for midshipmen 
at the naval academy and you could not legally have been granted “graduation 
leave,” as you contend. The leave granted you on June 9, 1923, was leave as a 
commissioned officer of the Marine Corps, and your pay rights during said leave 
were subject to the law and regulations applicable to leave of commissioned offi- 
cers of the Army under section 1265, Revised Statutes. 

The leave year of a commissioned officer of the Marine Corps, like officers of 
the Army, is coincident with the fiscal year and where an officer of the Navy 
or Marine Corps is granted leave of absence which extends into the following 
fiscal year he is entitled to full pay and allowances while on leave during the 
current fiscal year only to the extent of the leave then to his credit and there- 
after to the end of the current fiscal year only to half pay and no allowance. 
9 Comp. Gen. 1. The records show that upon accepting appointment as a second 
lieutenant in the Marine Corps June 7, 1923, you were credited 2 days for the 
current fiscal year ending June 30, 1923. You took leave in said year from June 
10 to 80, 21 days, 19 days of which, or from June 12 tc 30, were in excess. You 
were entitled to half pay only, and to no allowances during said period. 


It is suggested by the Chief of Naval Personnel that leave in excess 
of that properly creditable to Ensign Mantica for the fiscal year end- 
ing June 30, 1945, “be considered as in lieu of leave not taken, while 
in an enlisted status on active duty.” However, no legal basis for the 
suggested substitution is apparent. While it may be that Mr. Mantica 
was granted only 6 days’ leave during the period of approximately 22 
months he served on active duty as an enlisted man, the leave of absence 
granted during the months of April and May, 1945, was subsequent 
to his discharge as an enlisted man and while actually on active duty 
as a commissioned officer in the Naval Reserve, and there would be no 
authority to consider such leave as having been granted to him on 
account of his prior service as an enlisted man so as to entitle him to 
full pay and allowances as a commissioned officer for leave in excess 
of the limits fixed by statute for commissioned officers. 

With respect to the matter of computing leave credits of an officer 
for the year in which he first enters the naval service, it was stated in 
decision of December 13, 1911, 18 Comp. Dec. 446, 447, concerning 
the case of an officer who was commissioned in the Navy on June 7, 
1909, as follows: 


It has been held by this office that an officer is entitled to pro rata leave with 
full pay for the fiscal year in which these statutes are first applicable to him 
(15 Comp. Dec., 766) ; that is, to leave with full pay at the rate of 30 days per 
annum. This would entitle Mr. Jewell to two days’ leave with full pay for the 
year ending June 30, 1909. 

It was said by the Second Comptroller in a decision of December 12, 1892 (Army 
Paymasters’ Division Letter Book No. 6, p. 62) : 

“It has been the practice of this office in estimating officers’ leave credits to 
allow a pro rata credit for the time served in the year the officer enters the 
service, and full credit for succeeding years, including the year he leaves the 
military service * * *.” 

This practice continues and I do not feel justified in disturbing it. Section 
1265, Revised Statutes, allows 30 days’ leave with full pay “in” one year. It is 
within the discretion of the department to say when the 30 days’ leave shall be 
allowed, and when so allowed or granted the officer may be granted it with full 
pay whether it be at the beginning or at any other time during the year. * * * 
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Also, in decision of March 21, 1919, 25 Comp. Dec. 677, 678, in consid- 
ering the leave properly creditable to a person who was commissioned 
in the Naval Reserve Force on October 22, 1918, it was stated: 

Section 1265, Revised Statutes, allows 30 days’ leave with full pay in one year. 
It is within the discretion of the department to say when the 30 days’ leave (or 
the prorated part thereof for the year the officer enters on active duty) shall be 
allowed, and when so allowed or granted the officer may be granted it with full 
pay whether it be at the beginning or at any other time during the leave year. 
(See 18 Comp. Dec., 447.) 

In the case of Mr. Vandervoort, he is entitled to full pay for the 14 days’ 
leave granted and taken during the periods November 27—December 2, 1918, and 
December 22-29, 1918, respectively, together with any additional leave (not in 
excess of that—7 days—which in the aggregate amounts to the pro rata credit 
for 21 days allowed for the year he entered on active duty) which may be granted 
during the leave year ending June 30, 1919. 

It appears that the fiscal year (July 1 to June 30) consistently has 
been regarded by both the departments concerned and the accounting 
officers as the leave year of officers of the military and naval service, 
and that, in determining an officer’s leave credit, it has been the estab- 
lished practice to allow only a pro rata leave credit for the time served 
in the fiscal year in which the officer first enters the service. In view 
of such consistent construction and application given the said leave 
laws in that respect, the conclusion is required that Ensign Mantica 
is not entitled to full pay and allowances for the period here involved 
in excess of the 6 days covered by the leave credit properly allowable 
for the period from April 21 to June 30, 1945, plus 1 day for the travel 
time involved between Troy, New York, and Washington, D. C. 

While section 1265, Revised Statutes, authorizes an officer on the 
active list to be paid half pay when absent with leave in excess of that 
permitted by the leave laws, a provision in the act of February 11, 
1925, 43 Stat. 879 (34 U. S. Code 871), further limits the pay that may 
accrue to officers of the Navy and Marine Corps while on leave of 
absence. The said provision reads as folows: 

No officer of the Navy or Marine Corps while on leave of absence engaged in 
a service other than that of the Government of the United States, shall be 
entitled to any pay or allowances for a period in excess of that for which he is 
entitled to full pay, unless the President otherwise directs. 

The said provision is a restriction on the pay accruing to officers 
of the Navy and Marine Corps during leave of absence, and, in effect, 
deprives officers “engaged in a service other than that of the Govern- 
ment of the United States” of the half pay authorized under section 
1265, Revised Statutes, during periods of excess leave, unless the 
President otherwise directs. See 8 Comp. Gen. 482. However, where 
a few days’ excess leave of absence is granted an officer, evidently for 
the purpose of affording him a brief period of rest and relaxation, 
under circumstances such as those here involved, it reasonably is not 
to be considered, in the absence of any indication to the contrary, that 


such leave was granted or taken to permit the officer to engage in a 
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service other than that of the Government of the United States, within 
the contemplation of the said provision in the act of February 11, 1925. 
Accordingly, on the facts stated, Ensign Mantica appears to be en- 
titled to half pay as authorized by section 1265, Revised Statutes, dur- 
ing the period of his excess leave taken prior to July 1, 1945. See the 
decision of August 3, 1931, A~37354, supra. To the extent that other 
decisions of this office may be viewed as indicating a different conclu- 
sion with respect to the application of the provisions of the said act 
of February 11, 1925, they no longer will be followed. 


(B-53211) 


HOLIDAY COMPENSATION—“WHEN ACTUALLY EMPLOYED” 
EMPLOYEES 


Employees compensated on a per diem “when actually employed” basis who are 
appointed for definite periods of time not to exceed one year, being tem- 
porary employees as defined by section 1.1 of the Annual and Sick Leave 
Regulations, may not be regarded as “regular employees” entitled to holiday 
compensation under the per diem, etc., employee holiday pay statute of June 
29, 1988, for Labor Day, 1945, on which they performed no work. 

“Indefinite employees,” as defined in section 1.1 of the Annual and Sick Leave 
Regulations, who are paid on a per diem “when actually employed” basis 
under war service indefinite appointments are not to be regarded as “regular 
employees” entitled to holiday compensation pursuant to the per diem, etc., 
employee holiday pay statute of June 29, 1938, for Labor Day, 1945, on which 
they performed no work, unless and until they have worked at least one 
year prior to such holiday. 


Comptroller General Warren to Wilbur B. Montgomery, Federal Works Agency, 
November 15, 1945: 
I have your letter of October 15, 1945, as follows: 


In accordance with the authority of the act of Congress approved December 
29, 1941 (55 Stat 875) I am transmitting for an advanced decision as to the 
legality of the proposed payment, a supplemental pay roll covering payment for 
Labor Day, September 3, 1945, to certain employees of this Office who work 
the same regular tour of duty as per annum employees. 

For your information we have added the date and type of appointment. 

All offices of this Administration were closed on Labor Day and these employees 
were prevented from working. 

The voucher submitted contains the names of 11 employees, each 
paid on a per-diem-when-actually-employed basis. The type of ap- 
pointments held by two of the employees occupying clerical positions 
is described as “Temp. not to exceed 1 yr.” Of the remaining nine em- 
ployees—who are shown as occupying positions falling in the general 
category of trades, crafts, and laboring occupations—eight are de- 
scribed as holding war service indefinite appointments and one as 
holding a permanent appointment. 

Public Resolution No. 127, approved June 29, 1938, 52 Stat. 1246, 
provides : 


That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis are 
relieved or prevented from working solely because of the occurrence of a holiday 
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such as New Year’s Day, Washington’s Birthday, Memorial Day, Fourth of July, 
Labor Day, Thanksgiving Day, Christmas Day, or any other day declared a 
holiday by Federal statute or Executive order, or any day on which the depart- 
ments and establishments of the Government are closed by Executive order, they 
shall receive the same pay for such days as for other days on which an ordinary 
day’s work is performed. 


The quoted statutory provision authorizes pay to “regular” em- 
ployees of the Federal Government who are relieved or prevented 
from working solely because of the occurrence of a holiday. It is 
settled that the determination whether a particular employee is a 
“regular” employee within the meaning of the said statute is not 
dependent upon the classification of his appointment under the Civil 
Service laws and regulations, but rather, as a general guide, such 
determination is based upon the employee’s classification for leave 
purposes. 19 Comp. Gen. 426; 20 id. 411. In the latter decision, 
involving a consideration of the then current leave regulations (Ex- 
ecutive Order 7845, March 21, 1938), with respect to the determination 
whether an employee properly may be considered a “regular employee” 
for holiday pay purposes under the 1938 act, swpra, it was stated, in 
pertinent part, as follows: 

* * * As defined in the leave regulations, an “indefinite employee” may be 
one appointed for the “duration of the job,” which may be for only several days 
or several weeks, or one who may be continuously employed or required to be 
available for duty for no more than 1 month. The term “regular employees of 
the Federal Government” as used in the holiday statute connotes a more perma- 
nent tenure of employment than is involved in such definition of “indefinite em- 
ployees.” On the other hand, such “indefinite employees” may by continued em- 
ployment in such status supply that element of permanence implicit in the term 
“regular” employee. The said leave regulations detine “permanent employees” as 
those “appointed without limitation as to length of service or for definite periods 
in excess of 6 months,” and “temporary employees” as those “appointed for definite 
periods of time’not exceeding 6 months.” Generally “permanent employees,” as 
thus defined, by reason of their relatively permanent tenure, would be regarded 
as “regular employees” of the Federal Government within the purview of the 
holiday statute, while “temporary employees,” by reason of their relatively tem- 
porary tenure, would not be so regarded. Due to various contingencies, “indefinite 
employees,” as defined in the regulations, may or may not be employed for more 
than 6 months, and may or may not be expected, or expect, to work more than 
6 months when appointed or employed. In view of their indefinite status and 
questionable permanence, such employees cannot reasonably be regarded im- 
mediately upon appointment as “regular employees” within the contemplation 
of the holiday statute. However, where such employment is actually continued 
for as much as 6 months, the element of relative permanence—following the 
analogy to the leave regulations—is supplied, and thereafter such employees gen- 
erally may preperly be regarded as “regular” employees within the purview of the 
holiday statute. Applying these principles, the resulting general rule is that 
“indefinite employees,” as defined in the leave regulations, are not to be regarded 
as “regular employees” entitled to holiday pay under the said act of June 29, 1938, 
supra, unless and until they have served not less than 6 months as such indefinite 
employees, but thereafter so long as such status continues, they may be allowed 
holiday pay to which they may be otherwise entitled under the statute, although 


they may not actually work and be in a pay status on all work days in the month 
preceding the holiday. 


Section 1.1 of the current annual and sick leave regulations for Gov- 


ernment employees, as revised effective January 1, 1945, provides as 
follows: 
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Seorion 1.1 As used in these regulations: 

(a) “Employee” and “employees” include officer and officers, respectively. 

(b) “Permanent employees” are those appointed without limitation as to length 
of service or for definite periods in excess of 1 year, or for the duration of the 
present war and for 6 months thereafter. 


(c) “Temporary employees” are those appointed for definite periods of time not 
exceeding 1 year. 


(d) “Indefinite employees” are those appointed for the “duration of the job” 
and those who, although paid only when actually employed, are continuously em- 
ployed or required to be available for duty for a period of not less than 1 month, as 
distinguished from part-time or intermittent employees. 

Applying the principles enunciated in the quoted decision in con- 
junction with the definitions of permanent, temporary, and indefinite 
employees contained in the present leave regulations, it will be seen 
that temporary employees, that is, employees appointed for definite 
periods of time not exceeding one year, are not to be considered “regu- 
lar” employees within the meaning of that term as used in the said 
holiday pay statute of 1938; and indefinite employees, that is to say, 
persons appointed on the basis of “when actually employed” or “for 
the duration of the job,” are required to work one year before they may 
be classified as “regular” employees and be entitled to the benefits of 
the said act. 

Accordingly, with specific reference to the employees whose names 
appear on the submitted voucher, you are advised that the employees 
holding temporary appointments, not to exceed one year, are not en- 
titled to pay for Labor Day, September 3, 1945, on which they per- 
formed no work. Further, only those employees shown as serving un- 
der war service indefinite appointments who had worked at least one 
year prior to September 3, 1945, and the “permanent” employee who 
is shown to have been appointed January 1, 1924, are entitled to pay for 
that day. 

The voucher and accompanying papers are returned herewith. 


(B-53243) 


FEDERAL EMPLOYEES PAY ACT OF 1945—OVERTIME COMPENSATION— 
ALASKA RAILROAD EMPLOYEES 


Section 203 of the Federal Employees Pay Act of 1945, providing that employees 
whose annual or monthiy wages are fixed by a wage board or similar admin- 
istrative authority serving the same purpose shall be entitled to overtime pay 
in accordance with the 40-hour week statute of March 28, 1934, covers the 
same annual and monthly basis employees as were covered in the War Over- 
time Pay Act of 1943, and the reference therein to the 1934 statute applies 
to conditions under which overtime pay was to be received and not to the class 
of employees entitled thereto. 

Alaska Railroad employees who are compensated at annual or monthly rates of 
pay fixed by negotiation between railroad officials and employee organizations 
subject to the approval of the Secretary of the Interior are within the provi- 
sions of section 203 of the Federal Employees Pay Act of 1945, authorizing 
the payment of overtime compensation to employees compensated on an annual 
or monthly basis under wage board procedure in accordance with the 40-hour 
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week statute of March 28, 1934; however, similar employees compensated on 
a per diem, per hour, or piece work basis who are not covered by said provi- 
sions should continue to have their overtime compensation prescribed by 
administrative action. 


Comptroller General Warren to the Secretary of the Interior, November 20, 
1945: 


There has been considered your letter of October 17, 1945, as follows: 


The act of March 12, 1914 (38 Stat. 305, 48 U. S. C. sec. 301), authorized the 
President “to fix the compensation of all officers, agents, or employees appointed 
or designated by him” in the operation of The Alaska Railroad and “to authorize 
and require such officers, agents, or agencies to perform any or all of the duties 
imposed upon him” by the act. By Executive Order No. 3861 of June 8, 1923, the 
President delegated to the Secretary of the Interior the power to operate the 
railroad “in all respects and to all intents and purposes, the same as if the opera- 
tion thereof had been placed by law under the jurisdiction of the Secretary of 
the Interior.” On January 11, 1929, the Secretary prescribed regulations govern- 
ing the Office of General Manager of the railroad. These regulations require that 
“increases or decreases in rates of pay, or changes in working conditions, of any 
class or body of employees” must be submitted to and receive the approval of the 
Secretary before becoming effective. In accordance with this direction, the Gen- 
eral Manager, after conference with local representatives of the Railroad Brother- 
hoods, submits proposed increases or adjustments in wage schedules from time to 
time to the Secretary or to the Special Adviser on Labor Relations, who acts for 
and on behalf of the Secretary. In arriving at wage rates, consideration is given 
to rates paid employees performing similar duties on railroads in the continental 
United States and changes in continental rates are reflected by changes in Alaska 
Railroad rates. In addition, in view of the higher living cost in the Territory, an 
effort has been made to maintain Alaska Railroad wages at a level at least 25 
percent higher than wages for comparable positions in the States. 

When the War Overtime Pay Act of 1943 (57 Stat. 75) was passed, a question 
arose as to whether or not Alaska Railroad employees were covered by it. You 
held (23 Comp. Gen. 123) that employees of the railroad whose wages are fixed 
and adjusted on a monthly or yearly basis came within the purview of the act by 
virtue of an express provision, but that those whose wages are fixed and adjusted 
on a per diem, per hour, or piece work basis were precluded from receiving the 
overtime benefits of the statute. In order to maintain equilibrium in the railroad 
wage structure, the General Manager, with the approval of the Secretary of the 
Interior, administratively increased base rates and overtime pay of those ein- 
ployees unaffected by the War Overtime Pay Act to bring their pay into line 
with that received by the annual and monthly employees. The administrative 
adjustments took effect as of October 1, 1943, and legislation (act of December 23, 
1944, 58 Stat. 915 [916]) was sought and obtained from Congress authorizing 
similar wage increases to per diem and hourly employees retroactively to May 1, 
1948, the date on which the War Overtime Pay Act became effective. The act of 
December 23 did not affect overtime rates, but merely authorized basic wage 
increases, and was requested of Congress because of previous rulings of your 
ons that administrative changes in salary rates might not be made retroactively 
e ve. 

Thus at the time that the Federal Employees Pay Act of 1945 (Public Law 106, 
79th Cong.), was enacted, only annual and monthly employees were subject to 
Federal overtime pay legislation. The 1945 Pay Act provides (sec. 102 (c)): 
“This Act, except sections 203 and 607, shall not apply to employees whose basic 
compensation is fixed and adjusted from time to time in accordance with prevail- 
ing rates by wage boards or similar administrative authority serving the same 
purpose.” It is settled that Alaska Railroad employees are employees whose 
wages are so fixed. Section 607, dealing with personnel ceilings, is not relevant 
to the problem I wish to present to you. Section 203, however, provides that: 
“Employees whose basic rate of compensation is fixed on an annual or monthly 
basis and adjusted from time to time in accordance with prevailing rates by 
wage boards or similar administrative authority serving the same purpose shall 
be entitled to overtime pay in accordance with the provisions of section 23 of the 
act of March 28, 1934 (U. S. C., 1940 edition, title 5, section 673c).””’ This would 
appear to direct payment of overtime to annual and monthly Alaska Railroad 
employees in accordance with the 1934 act, which set a 40-hour week and provided 
payment at the rate of time and one-half for overtime. However, by a decision 
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dated July 13, 1984 (14 Comp. Gen. 42), the Comptroller General declared that 
railroad employees were generally regarded as a distinct class of personnel and 
not as being within the “trades and occupations” referred to in section 23 of the 
act of March 28, 1984. He concluded that Congress had not intended to apply the 
40-hour week requirement to The Alaska Railroad and that section 23 did not 
apply to compel such a work week to be set administratively. 

It is the view of this Department that, in the light of the Comptroller General’s 
decision, holding section 23 of the 1934 act inapplicable to The Alaska Railroad, 
section 208 of the Federal Employees Pay Act of 1945, by employing the standards 
of section 23 as the basis for overtime rates of annual and monthly employees 
whose wages are set by administrative action, is equally inapplicable to such 
employees of The Alaska Railroad. Because the War Overtime Pay Act of 1943, 
which you held applicable to annual and monthly employees but not to per diem 
or hourly workers, expired by its terms on June 30, 1945, it is further the view 
of this Department that there is now no Federal statutory overtime formula ap- 
plicable to any class of Alaska Railroad employees, and that all groups, whether 
annual, monthly, per diem or hourly, are again subject to having their overtime 
compensation prescribed by administrative action, just as they were before the 
War Overtime Pay Act of 1948 was enacted. It is requested that I be advised 
whether your office concurs in these views, so that the General Manager of the 
Railroad may be directed how to proceed in adjusting wage schedules. 


Sections 102 (c) and 203 of the Federal Employees Pay Act of 
1945, 59 Stat. 296, 297, provide: 


(c) This Act, except sections 203 and 607, shall not apply to employees whose 
basic compensation is fixed and adjusted from time to time in accordance with 
prevailing rates by wage boards or similar administrative authority serving 
the same purpose. 

a * * . * * * 


Sec. 203. Employees whose basic rate of compensation is fixed on an annual 
or monthly basis and adjusted from time to time in accordance with prevailing 
rates by wage boards or similar administrative authority serving the same 
purpose shall be entitled to overtime pay in accordance with the provisions of 
section 23 of the Act of March 28, 1934 (U.S.C., 1940 edition, title 5, sec. 673c). 
The rate of compensation for each hour of overtime employment of any such 
employee shall be computed as follows: 

(a) If the basic rate of compensation of the employee is fixed on an annual 
basis, divide such basic rate of compensation by two thousand and eighty and 
multiply the quotient by one and one-half; and 

(b) If the basic rate of compensation of_the employee is fixed on a monthly 
basis, multiply such basic rate of compensation by twelve to derive a basic 
annual rate of compensation, divide such basic annual rate of compensation 
by two thousand and eighty, and multiply the quotient by one and one-half. 


In House Report 726 on the Federal Employees Pay Act of 1945, 
it was stated with respect to section 203: 


SEcTIon 208. Wage board employees.—This section covers about 150,000 em- 
ployees whose basic compensation is fixed and adjusted from time to time on a 
per annum or monthly basis by wage boards or similar administrative authority 
serving the same purpose. These employees, except in the Government Printing 
Office and the Tennessee Valley Authority, were specifically included within the 
War Overtime Pay Act of 1943, because at that time they were not regarded 
as falling within the act of March 28, 1934, which provides true time and one-half 
rates for similar employees paid at hourly or daily rates. 

Since that time, however, the Supreme Court of the United States, in U. 8. v. 
Townsley (323 U. S. 557, Jan. 15, 1945) has decided (1) that section 23 of the 
act of March 28, 1934, insofar as it applies to overtime pay, covers wage-schedule 
employees whose base pay is fixed on a monthly basis; and (2) that the proper 
method of computing such overtime compensation for employees paid on a 
monthly basis is first to multiply the monthly rate by 12 and divide the product 
by 260, i. e., 52 times 5. This gives the straight-time daily rate, which is multi- 
plied by 14 to derive the overtime rate for 1 day of 8 hours. 

The committee believes it to be sound to treat the monthly and per annum 
wage-schedule employees in the same way as per diem and hourly wage- 
schedule employees are treated under the act of March 28, 1934. The funda- 
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mental criterion should be the method by which the basic rates are established, 
and differences in overtime pay treatment should ot rest on whether such rates 
are administratively expressed in terms of an hour, a day, a month, or a year. 

Section 208, accordingly, makes monthly and per annum wage-schedule em- 
ployees, whose basic rates are established by wage boards or similar administra- 
tive authority with reference to prevailing rates, subject to the overtime pay 
provision of section 23 of the act of March 28, 1934, which has always applied 
to similar hourly and per diem wage-schedule eviployees. It also spells out 
the same overtime pay computation method as is ayyproved by the Supreme Court 
in the Townsley case. 


In 23 Comp. Gen. 123, it was held (quoting from the syllabus) : 


Employees of the Alaska Railroad who are paid on a monthly or yearly basis 
and whose wages are adjusted, subject to the approval of the Secretary of the 
Interior, in accordance with wage rates paid railroad employees in the continental 
United States are expressly included within the provisions of the War Overtime 
Pay Act of 1943, by section 1 thereof, which eycends the benefits of the act to 
employees paid on a monthly or yearly basis w).ose wages are adjusted from time 
to time in accordance with prevailing rates by wage boards or similar adminis- 
trative authority. 22 Comp. Gen. 596, distirguished. 

Per diem, per hour, or piece work employees of the Alaska Railroad whose 
wage rates are fixed by negotiation between railroad officials and employee 
organizations on the basis of wage rates paid similar railroad employees in the 
continental United States subject to approval by the Secretary of the Interior, 
may be regarded as having their wages fixe‘: and adjusted by an administrative 
authority serving the same purpose as a wege board within the purview of excep- 
tion (e) of the War Overtime Pay Act of 1943, excluding from the benefits of the 
- per diem and per hour employees whose wage rates are fixed by wage 

ards, etc. 


As the Federal Employees Pay Act of 1945 excludes from its pro- 
visions all employees whose basic compensation is fixed and adjusted 
by wage boards and similar authority except those whose compensa- 
tion is so fixed on an annual or monthly basis, and, also, since it is 
shown by the House Report, swyra, that section 203 of the act was 
intended to cover the same annual and monthly basis eniployees as 
were covered in the Overtime Pay Act of 1943, the only reasonable 
conclusion would appear to be that the reference in section 203 to the 
act of March 28, 1934, 48 Stat. 522, was intended to apply to the con- 
ditions under which the overtime pay was to be received and not to 
the class of employees entitled thereto and, accordingly, that employees 
of the Alaska Railroad whose salaries are fixed and adjusted on a 
monthly or yearly basis come within the overtime provisions of sec- 
tion 203 of the Federal Employees Pay Act of 1945, effective July 1, 
1945, but that said act has no application to employees of the Alaska 
Railroad whose services are fixed or adjusted on a per diem, per hour, 
or piecework basis. Your submission is answered accordingly. 


(B-53436, B-51521, B-51710) 


LEAVES OF ABSENCE—POSTAL SERVICE—POSTMASTERS AND 
RURAL CARRIERS 


The provisions of section 6 of the Postal Service pay statute of July 6, 1945— 
effective July 1, 1945—-excluding Saturdays, Sundays, and holidays from 
charges for leaves of absence with pay of postmasters and employees, apply 
to all postmasters and employees, including rural carriers, irrespective of 
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whether their duties are performed during, or without regard to, an estab- 
lished 40-hour admivistrative workweek, so that in granting annual or sick 
leave to postmasters and rural carriers, all Saturdays, Sundays, and holi- 
days occurring within or at the beginning or ending of such leave should be 
excluded in computing charges against their earned leave. 25 Comp. Gen. 
192, overruled ; 18 id. 904, distinguished. 


Comptroller General Warren to the Postmaster General, November 20, 1945: 
I have your letter of October 24, 1945, reference 15, as follows: 


Section 6 of the act of July 6, 1945, Public Law 134, reads in part as follows: 

“Postmasters and employees shall be granted fifteen days’ leave of absence 
with pay, exclusive of Saturdays, Sundays, and holidays, each fiscal year and 
sick leave with pay at the rate of ten days a year, exclusive of Saturdays, Sundays, 
and holidays to be cumulative. Sick leave shall be granted only upon satisfac- 
tory evidence of illness in accordance with regulations to be prescribed by the 
Postmaster General: Provided, That the fifteen days’ leave shall be credited at 
the rate of one and one-quarter days for each month of actual service * * *.” 

Your opinion is requested whether in administratively granting annual and 
sick leave to postmasters and rural carriers Saturdays, Sundays, and holidays 
occurring within or at the beginning or end of such sick or annual leave shall be 
counted in determining the number of days to be charged against the earned 
leave of the postmaster or rural carrier. 


Section 1 of the act of July 6, 1945, Public Law 134, 59 Stat. 435, 
defines the term, “employees,” as follows: 


That the term “employees” wherever used in this Act shall include officers, 
supervisors, special-delivery messengers in Cffices of the first class, and all other 
employees paid from field appropriations of the Postal Service, other than post- 
masters, skilled-trades employees of the mail-equipment shops, job cleaners in 
first- and second-class post offices, and employees who are paid on a fee or contract 
basis. 


Sections 2, 3, 4, and 5 of said act of July 6, 1945, 59 Stat. 435, 436, 
provide, respectively, for an 8-hour day, compensatory time, overtime, 
and night differential for “employees” but each of those sections spe- 
cifically excepts “rural carriers” from its provisions. The compensa- 
tion to be paid postmasters is set forth in section 8 of the act, 59 Stat. 
437, no hours of duty being specified, and the compensation of rural 
carriers is set forth in section 17 of that act, 59 Stat. 455, the compen- 
sation of such carriers not being based upon hours of service but upon 
the length of the rural routes served by them six days each week plus 
a fixed per annum payment. 

In 18 Comp. Gen. 904, it was held, quoting from the syllabus: 


The act of May 15, 1939, Public, No. 78, 53 Stat. 745, “Granting postal employees 
credit for Saturday in annual and sick leave law, thereby conforming to the 40- 
hour workweek or 5-day-week law,” does not authorize the exclusion of Saturdays 
in computing the annual and sick leave of rural carriers who, when not on leave, 
are required to work on Saturdays, and leave of absence of such employees should 
continue to be charged as exclusive of only Sundays and holidays. 


In decision of August 17, 1945, B-51521, 25 Comp. Gen. 192, to you, 
there were considered the provisions of the act of July 6, 1945, supra, 
and it was therein stated: 


The above quoted portions of the act of July 6, 1945, appear to have the same 
force and effect as their predecessor statutes which were considered and applied 
in the cited decisions. Hence, the reasons underlying the holdings in those de- 
cisions would apply with equal force under the new statute. Stated in other 
words, the authority for excluding Saturday from charges for leave of absence 
with pay pursuant to section 6 of the new statute appears intended to apply only 
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to employees who regularly are not required to work on Saturday as a part of 
their basic workweek exclusive of overtime—the only period for which leave is 
chargeable—under the provisions of the new statute. 

* * * Therefore, neither of the alternate questions presented may be an- 
swered specifically other than to say that under the rule stated in the cited 
decisions of this office, supra, leave should not be charged for absence on Saturday 
in the case of any officer or employee for whom a 40-hour basic workweek ex- 
clusive of Saturday is established under authority of any provision of the law, 
but leave should be charged for absence on Saturday for any employee for whom 
a 40-hour basic workweek exclusive of Saturday is not established under au- 
thority of any provision of the law. 


The conclusion reached in 18 Comp. Gen. 904, and which was 
followed in the above decision of August 17, 1945, was based upon the 
legislative history and title of the leave act of May 15, 1939, 53 Stat. 
745, which declared its purpose to conform to the 40-hour workweek 
or the 5-day-week law. However, the present act of July 6, 1945, con- 
stitutes a complete revision of the former postal pay and leave acts, 
and the reasoning motivating the decisions rendered under the prior 
postal acts is not necessarily controlling in its interpretation. It is for 
observing that the various sections of the act of July 6, 1945, indicate 
with considerable particularity the extent to which they are to be 
applied. For instance, section 1 in defining the term, “employees,” 
excepts postmasters and certain other employees therefrom but does 
not except rural carriers who must, therefore, be considered “em- 
ployees” within the provision of that act unless otherwise specifically 
excepted therefrom. On the other hand, rural carriers specifically are 
excepted from sections 2, 3, 4, and 5, otherwise applicable to employees, 
which exceptions readily are understood when the nature of the duties 
of rural carriers are compared with those of other postal employees— 
the rural carriers being required to work six days a week and to cover 
their established routes each day irrespective of the number of hours 
required. 

The Congress thus having specifically excepted rural carriers and 
postmasters from all sections of the act of July 6, 1945, which were 
not to be applied to them, it appears reasonable to conclude that in 
naming postmasters and employees in section 6, 59 Stat. 436, without 
excepting rural carriers therefrom, section 6 was intended to apply 
to all such postmasters and employees, including rural carriers, irre- 
spective of whether their duties were to be performed within an estab- 
lished 40-hour workweek or without regard to such established work- 
week. Accordingly, in granting sick or annual leave to postmasters 
and rural carriers all Saturdays, Sundays, and holidays occurring 
within or at the beginning or ending of such sick or annual leave 
properly appear for excluding in computing the number of days of 
leave to be charged against the earned leave of postmasters or rural 
carriers. Any decisions to the contrary, so far as they relate to leave 


granted and taken subsequent to June 30, 1945, will not be followed 
hereafter. 
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(B-53614) 


LONGEVITY PAY; REENLISTMENT ALLOWANCE—NAVY ENLISTED 
MEN—SERVICE CREDITS—ABSENCES NOT CONSTITUTING MISCON- 
DUCT 


In view of the proviso in section 2 of the act of September 27, 1944, that venereal 
disease incurred during naval service shall not be presumed to be due to 
“willful misconduct” if Navy regulations requiring the person to report and 
receive treatment are complied with, the time lost from duty by an enlisted 
man hecause of such disease may not be regarded as an absence from duty 
due to misconduct which is required to be made good under the act of August 
29, 1916, as amended, but may be counted as service for longevity pay and 
reenlistment allowance purposes provided he reports and receives treatment 
for such disease, 


Assistant Comptroller General Yates to the Secretary of the Navy, November 
23, 1945: 


I have your letter of November 1, 1945 (file, JAG: Il: WJG:z P2- 


5(2) /MM(1) ), requesting decision on a question presented therein, as 
follows: 


Should time lost from duty due to venereal disease be deducted from total time 
served in computing length of service for longevity and re-enlistment allowance, 
after 27 September 1944, even though the person concerned complied with existing 
navy regulations requiring him to report and receive treatment for such disease? 


The act of August 29, 1916, 39 Stat. 580, as amended by the act of 
July 1, 1918, 40 Stat. 717, provides, in pertinent part, as follows: 


Hereafter no officer or enlisted man in the Navy or Marine Corps in active 
service who shall be absent from duty on account of injury, sickness or disease 
resulting from his own intemperate use of drugs or alcoholic liquors, or other 
misconduct, shall receive pay for the period of such absence, the time so absent 
and the cause thereof to be ascertained under such procedure and regulations as 
may be prescribed by the Secretary of the Navy: Provided, That an enlistment 
shall not be regarded as complete until the enlisted man shall have made good 
any time in excess of one day lost on account of injury, sickness or disease 


resulting from his own intemperate use of drugs or alcoholic liquors or other 
misconduct. 


The act of May 17, 1926, 44 Stat. 557, 558, contains the following 
provisions: 


That hereafter no person in active service in the military or naval service who 
shall be absent from his regular duties for more than one day at any one time 
on account of the effects of a disease, as distinguished from injury, which is 
directly attributable to and immediately follows his own intemperate use of 
alcoholic liquor or habit-forming drugs, shall, except as hereinafter provided, 
peewee to any pay, as distinguished from allowances, for the period of such 
absence. 

Sec. 2. That hereafter no person in active service in the military or naval 
service who shall be absent from his regular duties for more than one day at 
any one time on account of the direct effects of a venereal disease due to his own 
misconduct, shall, except as hereafter provided, be entitled to any pay, as dis- 
tinguished from allowances, for the period of such absence: Provided, That 
such absence is within a period of one year following the appearance of the 
initial symptoms of such venereal disease and regardless of whether the appear- 
ance of the initial symptoms occurs prior or subsequent to the date of entry into 
the service. 

Seo. 8. That for all purposes within the scope of this Act the period of absence 
and the cause thereof shall be determined under such procedure and regulations 
as may be prescribed by the Secretary of War or the Secretary of the Navy, 
and such determination shall be final and conclusive for all purposes. 

* a * . + * s 


So. 5. That the Acts approved April 27, 1914 (Thirty-eighth Statutes at Large, 
pages 353 and 854), August 29, 1916 (Thirty-ninth Statutes at Large, page 580), 
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and July 1, 1918 (Fortieth Statutes at Large, page 717) so far as relates to for- 
feiture of pay on account of absence from duty due to injury, sickness, or disease 
resulting from the intemperate use of drugs or alcohol liquors, or other miscon- 
duct, are hereby repealed, 


Section 1 of the act of September 27, 1944, 58 Stat. 752, expressly 
repealed section 2 of the act of May 17, 1926, supra, and sections 2 and 
3 thereof provide as follows: 


Sec. 2. That paragraph VIII of Executive Order Numbered 6098, dated March 
31, 1933 (Veterans Regulation Numbered 10, as amended: 38 U. S. C., ch. 12), 
be amended to read as follows: 

“Par. VIII. An injury or disease incurred during military or naval service 
will be deemed to have been incurred in line of duty and not the result of the 
veteran’s own misconduct when the person on whose account benefits are claimed 
was, at the time the injury was suffered or disease contracted, in active service 
in the military or naval forces, whether on active duty or on authorized leave, 
unless such injury or disease was the result of his own willful misconduct; 
Provided, That venereal disease shall not be presumed to be due to willful mis- 
conduct if the person in service complies with the Army or Navy regulations 
requiring him to report and receive treatment for such disease: Provided further, 
That the requirement for line of duty will not be met if it appears that at the 
time the injury was suffered or disease contracted the person on whose account 
benefits are claimed (1) was avoiding duty by deserting the service, or by absent- 
ing himself without leave materially interfering with the performance of military 
duties; (2) was confined under sentence of court martial or civil court.” 

Sec. 3. That paragraph IX of Veterans Regulation Numbered 10, as amended, 
be and is hereby amended to read: 

“par. TX. Pension shall not be payable under part III, Veterans Regulation 
Numbered 1 (a), as amended, for any disability due to the claimant’s own willful 
misconduct or vicious habits.” 


The administrative views of the matter are set forth in your letter, 
supra, as follows: 


Following approval of the Act of September 27, 1944, supra, the Navy Depart- 
ment considered it desirable that the rulings be consistent regarding misconduct, 
denial of privileges and similar matters, by the Army, Navy and Veterans’ Ad- 
ministration, except where variations in laws applicable to these different gov- 
ernmental agencies require differences in rulings. In view of the change in the 
rules to be applied by the Veterans’ Administration in cases of willful misconduct, 
it was thought that the Navy should apply the same rules in cases of misconduct, 
so far as practicable. It therefore was concluded that from and after September 
27, 1944, the effective date of the cited Act, in cases of time absent from duty due 
to venereal disease, time is lost only if there be a holding of misconduct. There 
can be no holding of misconduct unless there was a failure to report and receive 
treatment for venereal disease or unless the person concerned reports for treat- 
ment but refuses to submit to the prescribed treatment. 

It was further concluded by the Navy Department that from and after Sep- 
tember 27, 1944, time lost from regular duties in excess of one day on account 
of venereal disease should be made good if the person fails to comply with the 
existing Navy regulations requiring him to report and receive treatment for 
such disease. Accordingly, for the purpose of computing length of service both 
for longevity and reenlistment allowance, time absent from duty due to venereal 
disease from and after September 27, 1944, should not be deducted from total time 
if the individual concerned complied with existing Navy regulations requiring 
him to report and receive treatment for such disease. 

General Order No. 20 of May 13, 1935, provides, in paragraph 15, that time 
in excess of one day lost on account of sickness misconduct shall be made good 
before an enlistment is regarded complete. The Navy Department considers 
that from and after September 27, 1944, a holding of misconduct is conditional 
upon a non-compliance with existing regulations to report and receive treatment 
for a venereal disease. Thus, if a man is absent from duty due to venereal dis- 
ease and has complied with existing regulations, there is no tite to be made good 
in order for the enlistment to be complete. Conversely, if there was a non-com- 

liance with existing regulations, time lost in excess of one day would have to 
be made good in order for the enlistment to be complete. 

In consideration of the above, the Navy Department is of the view that where 
the person concerned complied with existing Navy regulations requiring him to 
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report and receive treatment for venereal disease, time lost from duty due to such 
disease will not be deducted from total time served in computing length of service 
for longevity and reenlistment allowance from and after September 27, 1944. 


Such administrative views follow the conclusions reached by the 
Judge Advocate General of the Navy in his opinion of January 26, 
1945, C. M. O. No. 2-1945, page 66, where it was held, inter alia, that 
time lost from regular duties in excess of one day on account of vene- 
real disease should be made good if the person fails to comply with 
the then existing Navy regulations requiring him to report and receive 
treatment for such disease, and in his opinion of January 25, 1945, 
id. pp. 68, 69, where it was said: 


The Act of September 27, 1944, specifically provides that venereal disease shall 
not be presumed to be due to willful misconduct if the person in service complies 
with the Army or Navy regulations requiring him to report and receive treat- 
ment for such disease. Therefore, the only time venereal disease can be con- 
sidered to be due to misconduct is when a person fails to report for treatment 
in accordance with any regulations that may exist concerning venereal disease. 
The misconduct, therefore, is not the acquisition of the venereal disease but the 
failure to report and receive treatment for it after a person knows he has the 
disease. * 


That similar conclusions were reached by the War Department re- 
specting the matter is shown by the provisions of Army Regulations 
40-1025, promulgated December 12, 1944, paragraph 63 of which pro- 
vides, in part, as follows: 

d. Misconduct or willful neglect. 

(1) General.—The following diseases and injuries, and the effects directly 
attributable to such diseases and injuries, will be held to have resulted from 
misconduct: effects of a disease or injury resulting directly from intemperate 
use of alcoholic liquor or habit-forming drugs; venereal diseases, if the indi- 
viduals involved failed to comply with the Army hs as requiring them to 


report and receive treatment for such — ® 
- + * . + * 

(3) Venereal diseases. 

(a) General—* * * venereal diseases (AR 40-210), will not be considered 
to have been incurred through misconduct, unless the individual involved has 
failed to comply with the existing Army Regulations requiring him to report and 
receive treatment for such disease. Absence from regular military duty for 
more than 1 day because of such disease, when determined to have been incurred 
through misconduct, will be considered within the purview of AW 107 which pro- 
vides for “making good” time lost. * * 


Section 1 of the act of September 27, 1944, expressly repealed that 
portion of the act of May 17, 1926, providing for the forfeiture of 
pay of persons in the military or naval service who are absent from 
duty on account of the direct effects of a venereal disease but it did 
not repeal the proviso in the act of August 29, 1916, supra, requiring 
an enlisted man to make good time lost in an enlistment period in 
excess of one day on account of injury, sickness or disease resulting 
from his own intemperate use of drugs or alcoholic liquors or other 
misconduct. Prior to the enactment of the act of September 27, 1944, 
it generally was presumed that any absence from duty on account 
of the direct effects of a venereal disease was due to the man’s own 
misconduct within the meaning of the said proviso in the act of 
August 29, 1916, and, therefore, the time so lost in an enlistment 
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period was required to be made good (5 Comp. Gen. 239), and such 
time was not authorized to be counted as service in computing lon- 
gevity pay. See 3 Comp. Gen. 507 and 22 id. 759. While the language 
in section 2 of the act of September 27, 1944, providing, inter alia, 
that disease incurred in the military or naval service will be deemed 
not the result of misconduct unless it was the result of willful miscon- 
duct, with the proviso that venereal disease shall not be presumed 
to be due to willful misconduct, if the person in service complies with 
Army or Navy regulations requiring him to report and receive treat- 
ment for such disease, relates primarily to the payment of pensions 
and compensation by the Veterans’ Administration, the purpose 
sought to be accomplished by the enactment of that proviso in con- 
junction with the repeal of section 2 of the act of May 17, 1926, is 
explained in the report (No. 1263) of the Committee on Military 
Affairs, House of Representatives, accompanying S. 1250, which be- 
came the act of September 27, 1944, as follows: 


* * * The forfeiture of pay required by the present law does not act as 


a deterrent to exposure to infection but has the effect of promoting concealment 
of infection, self-treatment, and treatment by nonmilitary personnel. Such action 
leads to several unfortunate results. Concealment precludes quarantine and al- 
lows a spread of the infection, while self-treatment and unauthorized treatment 
is usually inadequate and ineffective. A particularly dangerous situation arises 
in the case of persons on flying status who conceal the infection to avoid forfeiture 
of pay. The treatment for the disease necessitates the “grounding” of flying 
personnel. When these men administer self-treatment or receive unauthorized 
medical care they continue on flying status and endanger both men and equipment. 

The law does not impose an equal penalty on those whose misconduct is of the 
same nature, because resistant cases may require prolonged hospitalization, 
while others may be treated without absence from regular duty. The penalty 
is attached not to the misconduct but only the possible result of such misconduct. 
A further reason for the repeal of the law exists in view of the fact that infected 
selectees are accepted for military service and are hospitalized at once with 
a consequent forfeiture of pay. 

The purpose of the new sections added to the bill is to liberalize the misconduct 
bar under existing law governing the payment of pension or compensation by 
the Veterans’ Administration. The new provisions are definitely related to the 
repeal provision contained in section 1 of the bill inasmuch as they contain 
appropriate changes in the laws administered by the Veterans’ Administration 
governing compensation and pension consistent with such repeal. 


Section 2 was included in the act of September 27, 1944, as part of 
an amendment proposed by the House Committee on Military Affairs 
and the quoted explanation of the matter in the Committee report 
respecting the purpose of the repeal of the pay forfeiture provisions 
and the relation thereto of the definition of misconduct contained in 
the added section would appear to furnish at least some basis for the 
administrative conclusions reached both by the Navy Department and 
the War Department: that such statutory definition of misconduct 
properly is for application in determining whether absence from duty 
is due to misconduct. While the matter is not free from doubt, such 
administrative conclusions appear to be in consonance with the basic 
purposes of the legislation and I am of the opinion that whatever 
doubt may exist in the matter is to be resolved on that basis. 
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Accordingly, in response to the specific question presented, I have 
to advise that time lost from duty subsequent to September 27, 1944, 
due to venereal disease may be counted as service for the purpose of 
longevity pay and reenlistment allowances, if the person concerned 
complied with existing regulations requiring him to report and receive 
treatment for such disease. 


(B-53153) 


CLASSIFICATION—EXECUTIVE ORDER POSITIONS; REALLOCATIONS— 
EMPLOYEES ON MILITARY FURLOUGH—EFFECT ON AUTOMATIC 
PROMOTIONS 


Under section 5 of Executive Order No. 8882, issued pursuant to the within-grade 
salary advancement statute of August 1, 1941, relating to the automatic pro- 
motion rights of “Any employee of the Federal Government” on military 
furlough, an employee was entitled, upon restoration to a civilian position 
after military duty, to the benefits of the reallocation of the position he 
occupied when he entered the military service as well as to any automatic 
promotions which would have been due had he remained in civilian service. 
21 Comp. Gen. 1007, amplified. 

Where a field service position of an employee on military furlough has been real- 
located, in absentia, resulting in an “equivalent increase in compensation” 
within the meaning of the act of August 1, 1941, the waiting period for a 
within-grade promotion under said act began to run from the effective 
date of such reallocation rather than from the date the employee was 
restored to his civilian position. 

The fact that certain existing classified field positions of veterinarians and their 
assistants in the Bureau of Animal Industry, Department of Agriculture, 
were vacant at the time when identical occupied positions were adminis- 
tratively reallocated to higher grades—with no change in the duties or the 
nature of the work—did not preclude the reallocation of all such positions 
at the same time; rather, all such identical vacant positions must be con- 
sidered as having been reallocated as of the same date, irrespective of the 
fact that administrative action assigning such vacant positions to the higher 
grades was effected at a later date. 

Where, on the basis of the duties actually performed, administrative action was 
taken to create “new” or “additional” field service positions for employees 
on military furlough in lieu of positions formerly held by them, and such 
action resulted in an “equivalent increase in compensation” within the mean- 
ing of the within-grade promotion act of August 1, 1941, the waiting period 
for within-grade promotion purposes in the new or additional positions 
began on the date on which such action was administratively approved 
or such later date as may have been administratively designated. 

The administrative conversion of certain positions from grades under the salary 
schedule prescribed by Executive Order No. 6746 to Classification Act grades 
does not automatically effect a like conversion of all similar positions in 
the same agency or appropriation unit, the conversion from the Executive 
order grades being dependent upon affirmative administrative action in each 
particular case. 


Acting Comptroller General Yates to the Secretary of Agriculture, November 
26, 1945: 


There has been considered your letter of October 5, 1945, as follows: 


For a number of years the Department of Agriculture was confronted with a 
very serious situation with respect to allocation of certain of its field personnel 
engaged in inspection work who were paid from appropriations made to the 
Bureau of Animal Industry of this Department and which required the services 
of trained veterinarians and their lay assistants. 
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It was recognized by the Civil Service Commission and the Department that 
generally these positions were not properly allocated. Although funds were 
available under some appropriations, other appropriations were so fully encum- 
bered as to render it impossible to reallocate all positions then in substandard 
grades without additional funds, which were made available for the first time 
in the Agricultural Appropriation Act for the fiscal year 1945, approved June 28, 
1944. 


Generally, reallocations were processed effective July 1, 1944, for all personnel 
actually on duty. The allocation of positions whose incumbents were on military 
furlough was not taken up at that time, although the positions themselves were 
the same as those which were actually reallocated. Later, in view of the apparent 
intent of legislation regarding reemployment rights of employees in the armed 
forces, it was decided that those positions occupied by employees on military 
furlough which started prior to July 1, 1944, should be reallocated immediately 
instead of awaiting the return of the employees to duty. These reallocations, 
involving approximately 230 employees (206 veterinarians and 24 lay assistants), 
were handled during the months of August and September, 1944. Formal papers 
were issued in each case showing the change of grade effective as of September 
16, 1944. This date was set without a full realization of the fact that it might 
adversely affect the rights of the persons absent on military furlough to receive 
the full benefits of the reallocations enjoyed by the other employees and without 
any intention to deny those absentees the same salary level being enjoyed by the 
incumbents. 

Due to the acute manpower situation, particularly with regard to veterinarians 
who must be graduates of an approved veterinary college, very few of the positions 
occupied by inspection personnel who have gone on military furlough have been 
filled. Rather, it has been necessary to curtail our work due to lack of sufficient 
personnel. 

We should like to emphasize that the actions we have in mind are those involv- 
ing a reallocation of a position without change in duties, rather than the transfer 
in absentia of an employee from one position to another existing position of a 
higher grade in connection with which no allocation or reallocation action is 
necessary, aS was the case in 24 Comp. Gen. 729. We realize that the decisions 
of your office recognize the principle that the reallocation of a position does not 
automatically bestow upon the incumbent thereof the duties and benefits of the 
position as reallocated. See, for instance, 24 Comp. Gen. 518; 23 id. 445. How- 
ever, in view of the fact that it is the official classification of the position that 
changes rather than the duties and nature of work, it would seem to be proper 
to consider the formal administrative action placing the incumbent of the position 
in the reallocated position as being more accurately a determination and approval 
of qualifications rather than a promotion as that term is generally used. Under 
such an interpretation, we believe that the determination of qualifications could 
relate back to the date of the reallocation action and that if as of that date the 
employee were found‘to be qualified he could be placed in the position under 
the new classification as of that date, even though absent on military furlough. 
The computation of automatic within-grade promotions from such date would 
thereupon appear to be proper and in accordance with the regulations covering 
ue salary advancements (Section 5, E. O. 8882, dated September 3, 
1 i 7 
Some indication that the benefit of a reallocation accrues to an employee while 
on military furlough is found in 21 Comp. Gen. 1007, 1010, wherein it is stated, 

“Therefore, as an employee would be entitled, upon restoration to a civilian 
position, to the benefit of the reallocation of the position he occupied when he 
entered the military or naval service, as well as to any automatic promotions 
which would have been due during absence in the armed forces had he remained 
in civilian service, there would be no legal or accounting objection to the recording 
of such change.” 

In view, however, of the fact that the decision is one involving Post Office 
Department employees, for whom automatic promotions are based on laws and 
regulations different from those applicable to employees of this Department, 
we are in doubt as to the extent to which the statement is considered by your 
office as generally applicable. 

Apparent authority for granting to employees while on military furlough 
the benefits of the reallocation of their positions is also found in United States 
Civil Service Commission Departmental Circular No. 532, dated July 31, 1945. 
In that circular, the Commission, in accordance with authority contained in 
a letter from the President under date of February 26, 1944, to issue instructions 
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indicating the rights of returning veterans, which authority is referred to in 
the first paragraph of the circular, states, in Part II at page II-4, 

“If the position held formerly by a returning veteran has been reallocated 
to a higher level without substantial change in duties and responsibilities, the 
veteran is entitled to all benefits of the reallocation.” 

Departmental Circular No. 5382 supersedes Departmental Circular 483, Re- 
vision No. 1, Supplement No. 7 of which contained substantially the same state- 
ment as to benefits of reallocated positions and cited as authority your decision 
in 21 Comp. Gen, 1007. In view of the uncertainty of the applicability of that 
decision, as indicated above, there is, of course, some question as to the mean- 
ing of the instruction in the circular. 

Specifically, we have for consideration the case of a veterinarian in Grade 
P-1, who on October 1, 1941, received a within-grade promotion from $2,100 to 
$2,200 per annum. He was placed on military furlough on October 12, 1942, 
and we now have information from the War Department that he will be re- 
leased on October 15, 1945. His position has not been filled during his absence. 
It is possible that he will be restored to our rolls as early as October 16, 1945. 
The position he occupied was reallocated from Grade P-1 to Grade P-2, which 
reallocation was approved in the Department on August 22, 1944. Formal 
personnel action covering the reallocation was journalized under date of August 
25, 1944, effective September 16, 1944. 

If this employee is restored on October 16, 1945, to the same position which 
he occupied at the time he went on military furlough, should his salary in Grade 
P-2 be $2,980 per annum or $3,090 per annum? The answer to this question 
involves determination as to whether his within-grade promotions will date 
from the date he returns to duty or from the time his position was reallocated 
in absentia. If the latter, your advice is desired as to whether his within-grade 
promotions in Grade P-2 will date from July 1, 1944, the date of the real- 
location of identical active positions occupied by ten other veterinarians assigned 
to the same station who were reallocated from Grade P-1 to Grade P-2 on 
July 1, 1944, and received within-grade promotions to $3,090 per annum, the 
second step in the grade, effective July 1, 1945. If this employee is not to be 
penalized due to his military service, it would appear that the answer to this 
question should be in the affirmative. 

Would your answers be different if, instead of reallocating the identical posi- 
tions held by the employees prior to military furlough, the Department as a 
matter of administrative convenience allocated new positions on the basis of 
the duties being performed by the employees with the intent that the em- 
ployees be placed in the positions as newly allocated? 

A somewhat related problem is presented by reason of the following cir- 
cumstances: 

Prior to December 1, 1942, positions in the Emergency Crop Loan Offices of 
the Farm Credit Administration were allocated under the salary schedule in 
Executive Order No. 6746, dated June 21, 1934. On December 1, 1942, the 
majority of these positions were converted from the Executive Order grades 
to grades for comparable work (for which, however, the rates of compensation 
are generally higher) under the pay scales of the Classification Act of 1923, as 
amended. Only a few positions were not converted at that time, these being 
mainly the positions of employees on furlough for military training and service. 
The understanding with respect to such positions was that no action should 
be taken which might cloud their identity until such time as it was definitely 
known whether or not their former incumbents would return to them. How- 
ever, as employees do return to these positions, it becomes apparent that unless 
the positions may be regarded as having been converted to the Classification 
Act grades at the same time as the occupied positions were, the employees 
concerned are at a disadvantage as compared with the employees in those oc- 
cupied positions. In other words, service is creditable toward periodic within- 
grade salary advancements over a longer period and is based on a higher rate of 
compensation in the case of the positions which were occupied than it is in the 
case of those whose incumbents were on military furlough at the time of 
conversion. This is true even though, as between the two groups of positions, 
there is no difference either as to the nature of the duties performed or the 
organizational location. Consequently, we would appreciate your decision as 
to whether, based on the conversion action of December 1, 1942, covering the 
occupied positions, service may be ‘credited toward periodic within-grade salary 
advancements for employees who were on furlough from positions which were, 
therefore, not converted in the same organization, the same as if such con- 
version had nevertheless taken place. 
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Section 5 of Executive Order No. 8882, September 3, 1941, issued 
pursuant to the authority of section 7 (g) of the Classification Act 
of 1923, as amended by the act of August 1, 1941, 55 Stat. 613, 614, 
provides: 


Any euployee of the Federal Government who in accordance with the provi- 
sions of the Selective Training and Service Act of 1940 (Public No. 783, 76th Con- 
gress), or of Public Resolution No. 96 approved August 27, 1940, relating to the 
mobilization of auxiliary military personnel, is restored to the same position or a 
position of like seniority, status, and pay, without loss of seniority, shall be en- 
titled to receive a salary at a rate of not less than the employee’s latest rate prior 
to his entrance into active military or naval duty plus any within-grade salary 
advancement or advancements to which he would have been eligible under the 
provisions of the said section 7 (b) of the Classification Act of 1923, as amended. 


By its express terms, the quoted section of the Executive order ap- 
plies to “Any employee of the Federal Government” coming within 
its purview. Hence, while the decision of May 11, 1942, 21 Comp. Gen. 
1007, quoted in part in your letter, involved the determination of the 
reemployment rights of an employee of the Postal Service, the con- 
clusion reached therein that, under the provisions of the Executive 
order, supra, such an employee would be entitled, upon restoration to a 
civilian position, to the benefits of the reallocation of the position he 
occupied when he entered the military or naval service as well as to 
any automatic promotions which would have been due had he remained 
in civilian service, equally is applicable to employees who are restored 
to civilian positions in any other department or agency of the Federal 
Government. 

It is settled that allocations and reallocations of positions in the field 
service are effective on the date of approval thereof by the proper ad- 
ministrative officer or at such later date as might be administratively 
fixed. See 22 Comp. Gen. 526, and the decisions cited therein. Hence, 
the view expressed in the fifth paragraph of your letter to the effect 
that where the position of an employee on military furlough has been 
reallocated, in absentia, service for purposes of the automatic 
within-grade promotion under the act of August 1, 1941, 55 Stat. 613, 
should be computed from the effective date of such reallocation rather 
than from the date the employee is restored to his civilian position— 
assuming that the reallocation results in an equivalent increase in com- 
pensation within the meaning of the said act of August 1, 1941— 
properly reflects the decisions of this office in the matter. 

It is understood from your letter that, effective July 1, 1944, positions 
of veterinarians and their lay assistants in the Bureau of Animal In- 
dustry administratively were reallocated to higher grades. However, 
it is stated that such action was taken only with respect to those posi- 
tions actually occupied at that time and that reallocation of the re- 
maining identical positions, vacant by reason of the fact that the for- 
mer incumbents were on military furlough, was not effected until 
September 16, 1944. Therefore, the question arises whether, under such 
circumstances, the above-mentioned rule respecting the effective date 
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of administrative action reallocating positions in the field service 
would operate so as to deny to those employees whose positions were 
reallocated while they were on military furlough the benefits of the 
earlier effective date of reallocation applicable to positions of veter- 
inarians and lay assistants occupied on July 1, 1944. 

The purpose of the Classification Act of 1923, 42 Stat. 1488, is to 
provide a plan for the classification of positions in the Federal civilian 
service according to their duties and responsibilities and to estab- 
lish uniform compensation schedules on the basis of the grades as- 
signed. That is to say, the said act establishes standards and a policy 
for fixing compensation of positions in the Federal service on the 
basis of the duties and qualifications required so that salaries for 
the same work would be the same and that persons performing the 
more difficult or complex duties would receive compensation at a 
higher rate than that received by persons performing less difficult 
duties. The term “position” as used in that act is defined as “a spe- 
cific civilian office or employment, whether occupied or vacant.” 
Hence, the fact that certain existing positions of veterinarians and 
their assistants in the Bureau of Animal Industry were vacant at the 
time when identical occupied positions administratively were reallo- 
cated to higher grades—with no change in the duties or the nature 
of the work—did not preclude the reallocation of all such positions at 
the same time. On the contrary—in view of the expressed purpose 
of the said Classification Act that in determining the salary for a 
position in the classified service the principle of “equal compensation 
for equal work” shall be followed—it seems evident that, since the 
occupied positions of veterinarians and their assistants in the said 
Bureau were reallocated to higher grades effective July 1, 1944, all 
identical vacant positions in that Bureau likewise must be considered 
as having been reallocated as of that date irrespective of the fact that 
administrative action assigning such vacant positions to the higher 
grades was effected at a later date. 

In the light of the foregoing, you are advised that, with respect to 
the employee mentioned in the example given in your letter who was 
on military furlough from the position of veterinarian in the Bureau 
of Animal Industry at the time the identical occupied positions of 
veterinarians were reallocated, such employee, upon restoration to 
his civilian position, would be entitled to the benefits of the realloca- 
tion as well as the within-grade promotion in the same manner as the 
employees whose positions actually were reallocated to the higher 
grade effective July 1, 1944, regardless of the fact that his particular 
position was assigned to the higher grade effective September 16, 
1944, 

The alternate question presented by you as to whether there would 
be required any different conclusion than that hereinbefore reached 
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if, instead of reallocating the identical positions held by the employees 
prior to military furlough, “new” positions were allocated on the basis 
of the duties previously performed by them, is not entirely clear. 
However, assuming that your question has reference to a situation 
where, on the basis of the duties actually performed, administrative 
action was taken to create “new positions,” for the employees on mili- 
tary furlough, that is, positions which previously had not been carried 
on the records as currently existing positions, in lieu of the positions 
formerly held by them, the effective date of the allocation of the new 
positions would be the date on which such action was approved by 
the proper administrative official or such later date as he might 
determine—September 16, 1944, in the example given. If the dif- 
ference in salary resulting from the reallocation amounted to an 
“equivalent increase in compensation” within the meaning of the auto- 
matic within-grade promotion act of August 1, 1941, 55 Stat. 613, the 
period of service for within-grade promotion purposes in the new 
position would commence September 16, 1944. The same result would 
obtain if, in fact, new positions were created effective July 1, 1944, 
for the occupied veterinarian (or lay assistant) positions, and “addi- 
tional” positions were created effective September 16, 1944, for the 
employees on military furlough. 

With respect to those employees of the Emergency Crop Loan 
Offices, referred to in the last paragraph of your letter, who were on 
military furlough and whose positions, allocated to grades under the 
salary schedule prescribed by Executive Order No. 6746, dated June 21, 
1934, were not converted as of December 1, 1942, to Classification Act 
grades as was done in cases of certain other employees occupying similar 
positions in that agency, it may be stated that conversions such as 
those described are matters governed entirely by administrative consid- 
erations in each particular case and the fact that certain positions ad- 
ministratively were convertéd to Classification Act grades in nowise 
would effect a conversion of similar positions in the absence of affirma- 
tive administrative action relative thereto. Changes in grades of that 
character clearly are distinguishable from the reallocations of field 
positions in the Bureau of Animal Industry discussed above. In the 
last-mentioned cases the purpose and intent of the Classification Act is 
such as to preclude administrative action reallocating certain positions 
without reallocating all identical positions in the same Bureau whether 
occupied or vacant. In other words, under the circumstances stated, 
the reallocation of the vacant positions was effected by operation of 
law and no separate action with respect thereto was required, whereas 
this office is aware of no statutory requirement that, in agencies where 
authority has been granted to allocate positions under the Executive 
order grades as well as the Classification Act grades—such as appears 
to be the situation in the Farm Credit Administration—the conversion 
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of certain positions to grades established by the Classification Act 
automatically effects a like conversion of all similar positions in the 
same agency or appropriation unit. Accordingly, the question pre- 


sented in the concluding paragraph of your letter is answered in the 
negative. 





(B-53093) 


MILEAGE—NAVAL RESERVE OFFICERS—TI-AVEL FROM LAST STATION 
TO HOME SUBSEQUENT TO DISCHARGE 


The mileage authorized by the provisions of section 9 of the act of September 7, 
1944, amending section 12 of the Pay Readjustment Act of 1942, which 
accrues only incident to the performance by an “officer” of travel under com- 
petent orders, does not accrue incident to travel performed by a Naval 
Reserve officer from his last station to his home subsequent to his severance 
from the naval service by way of discharge, irrespective of the authority under 
section 7 of the 1944 act for the advance payment of mileage from place of 
release to place from which ordered to active duty without regard to the 
actual performance of travel. 20 Comp. Gen. 757 ; 21 id. 819, distinguished. 


Assistant Comptroller General Yates to the Secretary of the Navy, November 
29, 1945: 


There has been considered your letter of October 11, 1945, as follows: 


In the Comptroller General’s decision of November 15, 1935, A-67234, the 
question was considered as to the right of an officer of the Officers’ Reserve Corps 
to payment of mileage to his home upon release from active duty when such 
travel was performed subsequent to his discharge and he was no longer a member 
of the Reserve. It was held in said decjsion, as follows: 

“* * * While the quoted statute [Section 37 (a) of the National Defense 
Act, as amended] contemplates normally that the travel ‘from his last station 
to his home’ shall be performed while the person is an officer and on active duty 
status, yet where the officer’s commission terminates while he is on active duty 
away from his home and his orders provide that upon termination of active 
duty he shall proceed to his home, as in this case, the statute is operative to 
give him mileage, the purpose being to return the officer to the place where he 
entered on active duty. Its purpose is the same as the travel pay law applicable 
to enlisted men, Section 126 of the National Defense Act, and the act of March 
2, 1901, 31 Stat. 902, which gives to an officer discharged from the service except 
by way of punishment for an offense, 4 cents per mile from the place of his 
discharge to the place of his residence at the time of his appointment, or to the 
place of his original muster into the service. * * *” 

Section 37 (a) of the National Defense Act, as amended, which was considered 
in the cited decision of November 15, 1935, provides in pertinent part, as follows: 

“* * * A reserve officer shall not be entitled to pay and allowances except 
when on active duty. When on active duty he shall receive the same pay and 
allowances as an officer of the Regular Army of the same grade and length 
of active service, and mileage from his home to his first station and from his last 
station to his home, but shall not be entitled to retirement or retired pay.” 

In view of the similarity between the present law and that considered in the 
cited decision of November 15, 1935, the Bureau of Supplies and Accounts of 
the Navy Department states that it considered that mileage is payable to officers 
for travel from last station to home even though it is not performed prior to 
the effective date of the officer’s discharge. However, in the Assistant Comp- 
troller General’s decision of July 18, 1945, B-48313, it was held that mileage 
was not payable in such cases unless travel was begun prior to the effective date 
of discharge (date of termination of appointment as an officer in the United 
States Naval Reserve). 

If the above quoted provisions of section 37 (a) of the National Defense Act, 
as amended, were, as stated in the cited decision of November 15, 1935, in the 
nature of a travel allowance and payable at all events as long as travel was com- 
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pleted within a reasonable time, it would appear, a fortiori, that the same construc- 
tion should be placed on section 12 of the Pay Readjustment Act of 1942, since 
this later act, considering the provisions in section 3 thereof, as amended, for 
advance payments of mileage without regard to performance of travel, would 
seem to leave little doubt that it was the legislative intent to assure officers 
reimbursefnent for travel to and from active duty, even though such travel might 
be performed as a civilian. This principle appears to have been clearly recognized 
in prior decisions of the Comptroller General of the United States in connection 
with officers first reporting for active duty. (See, in this connection, 20 Comp. 
Gen. 757; 21 id. 819.) 

In view of the foregoing, your early decision is requested as to whether mileage 
is payable to officers for travel from last station to home, even though such travel 
is not performed prior to the effective date of the officer’s discharge (date of 
termination of appointment as an officer in the United States Naval Reserve). 


Sections 3 and 12 of the act of June 16, 1942, 56 Stat. 360, 364, as 
amended by sections 7 and 9, respectively, of the act of September 7, 
1944, 58 Stat. 730, provide, in pertinent part, as follows: 

Src. 3. When members of the reserve forces of any of the services mentioned 
in the title of this Act are authorized by law to receive Federal pay, payments 
may include the entire amount lawfully accruing to such persons as pay, allow- 
ances, and mileage, and pay, allowances, and mileage for their return home may 
be paid to them prior to their departure from their last duty station incident 
to release from active duty: Provided, That any such mileage payable shall be 
computed from the place of release to the place from which ordered to active 
duty without regard to actual performance of travel. 

Src. 12. Officers of any of the services mentioned in the title of this Act, 
including active and retired personnel of the Regular Establishments and mem- 
bers of the Reserve components thereof and the National Guard, while on active 
duty in the Federal service, when traveling under competent orders without 
troops, including travel from home to first station in connection with their ap- 
pointment or call to active duty and from last station to home in connection 
with relief from active duty or discharge not the result of their own miscon- 
duct, shall receive a mileage allowance at the rate of 8 cents per mile * * *. 

It has been recognized that the discharge of a Reserve officer on 
active duty, either because of disability incurred in line of duty or for 
other reason not due to his own misconduct, is tantamount to a release 
from active duty and, consequently, that a Reserve officer discharged 
under those conditions is entitled, without regard to the performance 
of travel, to an advance payment of mileage from the place of release 
to the place from which ordered to active duty under the above-quoted 
provisions of section 3 of the act of June 16, 1942, as amended. 
B-47498, March 8, 1945. Therefore, in those cases where the place 
from which a Reserve officer is ordered to active duty is the officer’s 
home of record, also, as shown in the official records of the Navy De- 
partment it would appear that the advance payment of mileage so au- 
thorized would equal that otherwise provided by statute for travel 
under competent orders from last station to home and, consequently, 
that officers so situated would be entitled to mileage to their homes even 
though completely separated from the service by discharge before per- 
forming any travel thereto. Hence, it is assumed that the question pre- 
sented in your submission relates only to those cases where it is believed 
that a Reserve officer, because his home of record is at a point other than 
the place from which he was ordered to active duty, or for other 
reason, is entitled to benefits under the provisions of section 12 of the 
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act of June 16, 1942, as amended, which would be greater than those 
accruing under section 3 of that act, as amended. 

Prior to the enactment of the act of September 7, 1944, section 12 
of the act of June 16, 1942, authorized the payment of mileage gen- 
erally to officers of both the regular establishments and the reserve 
components thereof while on active duty in the Federal service while 
“traveling under competent orders without troops” and Naval Re- 
serve officers were entitled to the mileage so authorized incident to the 
performance of travel from home to first station and from last station 
to home “when traveling under orders” by virtue of the provisions 
of section 7 of the Naval Reserve Act of 1938, 52 Stat. 1176. The pro- 
visions of the said section 12, as well as similar provisions contained 
in prior mileage laws, uniformly have been considered to authorize the 
payment of mileage only incident to actual travel which is performed 
by an “officer” pursuant to competent orders, and that view neces- 
sarily requires the conclusion that such mileage is authorized for pay- 
ment only for travel performed before discharge or other complete 
severance from the service and only after the travel has been com- 
pleted. 13 Comp. Dec. 156; 1 Comp. Gen. 737; 4 id. 28; 15 id. 438; 
B-46958, April 28, 1945; B-48313, July 18, 1945. As amended by sec- 
tion 9 of the act of September 7, 1944, mileage benefits formerly accru- 
ing to Naval Reserve officers under the Naval Reserve Act of 1938 were 
incorporated in the said section 12, that section in its present form pro- 
viding for the payment of mileage to Reserve officers “traveling under 
competent orders without troops including travel from home to first 
station in connection with their appointment or call to active duty 
and from last station to home in connection with relief from active 
duty or discharge not the result of their own misconduct.” While 
the said section 12, as amended by the act of September 7, 1944, 
includes additional travel not theretofore covered by its provi- 
sions before amendment, the inclusion of such additional benefits does 
not appear in any way to change the requirement that the mileage 
authorized by that section is for payment only incident to the actual 
performance by an “officer” of travel under competent orders without 
troops. 

In the decision of November 15, 1935, A-67234, to which you refer, 
it was recognized that the provisions of sectypn 37 (a) of the National 
Defense Act, as amended by the act of June 4, 1920, 41 Stat. 776— 
which provided that a Reserve officer when on active duty shall receive 
the same pay and allowances as an officer of the Regular Army, and 
mileage from his home to his first station and from his last station 
to his home—contemplated that the travel from last station to home 
shall be performed while the person is an officer and while he is in 
an active duty status. See, also, B-20324, September 29, 1941. 
However, as an exception to that requirement it was held in that 
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decision that a member of the Officers’ Reserve Corps whose relief 
from active duty resulted from the termination of his commission, 
and whose orders to active duty directed travel to his home 
incident to relief from active duty, was entitled to mileage from last 
station to home on the theory that the purpose of that statute was 
to return the officer to the place where he entered on active duty. It 
now is urged that a like interpretation of section 12 of the act of June 
16, 1942, as amended, is warranted so as to authorize the payment 
of mileage from last station to home incident to discharge from the 
service even though such travel is performed as a civilian. It is 
suggested further that such principle has been recognized in prior 
decisions of this office in connection with officers first reporting for 
active duty, citing 20 Comp. Gen. 757, and 21 Comp. Gen. 819. How- 
ever, with respect to the decisions thus cited, it appears sufficient to 
point out that while in each case travel was performed under unusual 
circumstances, the conditions therein considered were of such char- 
acter as to warrant the conclusion that the officers involved were, dur- 
ing the period of the travel in question, in fact Reserve officers rather 
than civilians and, hence, were entitled to mileage and other allowances 
authorized for payment to Reserve officers traveling to their first duty 
stations. 

While under the provisions of section 37 (a) of the National Defense 
Act, as amended, the payment of mileage from last station to home 
was approved in the decision of November 15, 1935, incident to the 
performance of the travel subsequent to the termination of the com- 
mission of a member of the Officers’ Reserve Corps, such approval 
had as its basis only the recognition of the Government’s obligation 
under that statute to return Reserve officers to the places of entry upon 
active duty, it apparently being believed that any other conclusion 
would obligate the officer rather than the Government for the expenses 
involved. Such interpretation was, as therein indicated, an exception 
to the requirement under that statute that travel for which mileage 
accrued was that performed under competent orders as an officer and 
in view of the fact that under the provisions of section 3 of the act 
of June 16, 1942, as amended, authority exists for the advance pay- 
ment of mileage to Reserve officers upon discharge not the result of 
their own misconduct “frgm the place of release to the place from 
which ordered to active duty without regard to the actual performance 
of travel”—thus, in effect, authorizing the payment of mileage under 
the circumstances and for the purpose contemplated in the decision 
of November 15, 1935—there appears to exist no reasonable basis up- 
on which to conclude that the provisions of section 12 of the act of 
June 16, 1942, as amended, are subject to similar exception. It must 
be held, therefore, that the mileage authorized under the provisions of 
the said section 12, as amended, accrues only incident to the perform- 
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ance by an “officer” of travel under competent orders and, therefore, 
that the mileage so authorized may not be considered to accrue in- 
cident to travel performed by Reserve officers subsequent to their 
severance from the naval service by way of discharge. 





(B-53412) 


METROPOLITAN POLICE FORCE—EXTRA SERVICE COMPENSATION IN- 
CLUSION IN BASIC COMPENSATION; COMPENSATION PERCENTAGE 
INCREASE AS BEING SUBJECT TO RETIREMENT DEDUCTIONS 


The extra compensation of $600, $240, and $120 per annum which is payable 
under the act of May 27, 1924, as amended, to members of the Metropolitan 
police force only for the periods they are detailed for special services or 
duties does not constitute part of the members’ basic salary and, therefore, is 
not subject to the percentage increase in the annual basic salary authorized 
for such members by section 1 of the act of July 14, 1945, or to the percentage 
increase in lieu of overtime pay and night differential authorized by section 2 
of said act. ; 

The percentage increase in the annual basic salaries of members of the Metropoli- 
tan police force authorized by section 2 of the act of July 14, 1945, for over- 
time and night work regularly required of all members is a permanent addi- 
tion to the salaries of such employees and is to be paid as compensation for 
services rendered, and, therefore, such increase constitutes a part of their 
“monthly pay” subject to the deduction of 3% percent for the benefit of the 
policemen and firemen’s relief fund under section 5 of the act of July 1, 1930. 


Acting Comptroller General Yates to the President, Board of Commissioners 
of the District of Columbia, November 30, 1945: 


I have your letter of October 24, 1945, as follows: 


On September 20, 1945, the Commissioners approved two Orders granting addi- 
tional compensation of $132 per annum to two members of the Metropolitan Police 
Force assigned to motorcycle duty. The Act of May 27, 1924, as amended (43 
Stat. 174) entitled “An Act to fix the salaries of officers and members of the 
Metropolitan Police Force, the United States Park Police Force and the Fire 
Department of the District of Columbia” provides in part: 

“Members of said force [who] may be called upon to use motor vehicles, fur- 
nished and maintained by themselves, shall each receive an extra compensation 
of $480 per annum; members of said force detailed to detective headquarters in 
the prevention and detection of crime shall each receive extra compensation of 
$600 per annum; members of said force who may be mounted on bicycles shall 
each receive an extra compensation of $70 per annum; members of said force 
detailed for special service in the various precincts in the prevention and detection 
of crime shall each receive an extra compensation of $240 per annum; and mem- 
bers detailed to the motor-cycle service shall each receive an extra compensation 
of $120 per annum.” 

The Act of July 1, 1930 (46 Stat. 840), provides in part: 

“Provided, That under such rules and regulations as the Commissioners shall 
promulgate, the major and superintendent of Police and the Chief Engineer of the 
Fire Department shall select and report to the Commissioners from time to time 
the names of privates and sergeants in each department who by reason of demon- 
strated ability may be considered as possessed of outstanding efficiency, and the 
Commissioners are authorized and directed to grant to not exceeding 10 percentum 
of the authorized strength, respectively, of such privates and sergeants in each 
department additional compensation at the rate of $5.00 per month.” 

Section 1 of Public Law 151—79th Congress, approved July 14, 1945, provides: 

‘“Vhat the annual basic salary of any officer or member of the Metropolitan 
Police, the United States Park Police, the White House Police, or the Fire Depart- 
ment of the District of Columbia, whose rate of compensation is governed by the 
Act entitled ‘An Act to fix the salaries of officers and members of the Metropolitan 
Police Force and the Fire Department of the District of Columbia,’ approved 
July 1, 1930, as amended, is hereby increased by 20 percentum of that part thereof 
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which is [not] in excess of $1,200 per annum [plus 10 percentum of that part 
thereof which is in excess of $1,200 per annum] but not in excess of $4,600 per 
annum, plus 5 per centum of that part thereof which is in excess of $4,600 per 
annum.” 

In accordance with the terms of the Act of July 14, 1945, the Police Department 
has recommended and the Commissioners have approved the amount of $132 per 
annum as additional compensation for these two officers on the theory that $120 
became a part of their basic salary and therefore was subject to the percentage 
increase under the Act of July 14, 1945. 

The Police Department is relying on a decision of your office (10 C. G. 302), 
January 12, 1931, to the Commissioners of the District of Columbia, which held 
as follows: 

“The ‘additional compensation at the rate of $5 per month’ authorized by section 
4 of the Act of July 1, 1930, 46 Stat. 840, to be paid to a limited number of police- 
men and firemen under the District of Columbia for outstanding efficiency, is a 
part of the salary or ‘monthly pay’ subject to the deduction of 344%, for the 
policemen and firemen’s relief fund under section 5 of the same act.” 

It is their contention that since the additional compensation of $5.00 a month 
was held to be part of the monthly pay, subject to deduction of 344% for Police 
and Firemen’s Relief Fund, that it would also be subject to the percentage increases 
in the new pay act and that the additional amounts of compensation of $600, $240, 
and $120 authorized by the Act of May 27, 1924, would also be subject to the 
percentage increases stated in the Act of July 14, 1945, 

In another decision of your office to the Director of Public Buildings and Public 
Parks in the National Capital (5 C. G. 926) May 20, 1926, it is held: 

“The ‘extra compensation of $120 per annum’ (section 6, Act of May 27, 1924, 
supra), paid to members of the United States Park Police Force detailed to motor- 
eycle service, is in the nature of an allowance or commutation to cover extra 
expense which such members incur on account of their equipment and is not 
‘salary’ in the usual and ordinary sense that that term is understood and applied, 
or as used in the above-quoted statute. 27 Comp. Dec. 675.” 

‘In that decision it was also held that the additional $120 was not subject to 
retirement deduction. Since that time, however, the method of handling motor- 
eycle equipment has becn changed and the members of the Metropolitan Police 
Force do not furnish any equipment, nor do they supply gas or oil or pay for any 
repairs. The cost of the motorcycles and their maintenance are paid entirely 
from Police Department appropriations. 

The Colonel and Superintendent of Police in a memorandum on this subject 
states that: 

“We are not so much concerned with the question of whether these amounts 
should, or should not be, increased under the provisions of the Act of July 14, 
1945. It may well be, as Inspector Callahan points out, that the sums of $600.00, 
$240.00 and $120.00 per annum are permanently fixed at these levels by the pro- 
visions of the Act of May 27,1924. if this is so, then they could not, of course, be 
increased by the Act of July 14, 1945; but the feature of the decision which is 
disturbing to this department is whether or not men holding the rank of Detective 
Sergeant, Precinct Detective or Motorcycle Officer at the date of retirement from 
active duty may consider the additional allowances of these positions as a part 
of ‘the salary received at the date of retirement’ (54 Stat. 1118, Chapter 860— 
Title 4, Section 508, D. C. Code 1940) for purposes of computing retirement and 
relief allowances.” 

Section 2 of the Act of July 14, 1945, provides: 

“In lieu of overtime pay and night differential, officers and members of the 
Metropolitan Police, the United States Park Police, the White House Police, and 
the Fire Department of the District of Columbia shall be paid additional com- 
pensation at the rate of 8 per centum of their annual basic salaries as provided 
for in section 1 of this Act.” 

Your decision is requested as to whether the $600, $240, and $120 additional 
compensation for services contained in the Act of May 27, 1924 are to be subject 
to the percentage increases under the Act of July 14, 1945. Copies of Commis- 
sioners’ Orders attached. 

Since July 1, 1945, the Auditor has considered the percentage increase under 
Section 2 of the Act quoted above as not being part of the basic pay of policemen 
and firemen. Your views are therefore requested as to whether the 8 per centum 
paid in lieu of overtime pay and night differential under the Act of July 14, 1945, 
is to be considered a part of the basic compensation subject to the 314% retirement 
deduction under the Act of July 1, 1930. 
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In 5 Comp. Gen. 926, the decision referred to in your submission, it 
was stated at page 927: 


It will be noted that for the period prior to July 1, 1924, the 1% per cent was to 
be computed on the “total basic salary,” and that for the period subsequent to July 
1, 1924, the 214 per cent is to be deducted from the “monthly salary.” The reason 
for this difference in phraseology is probably because the $240 per annum bonus 
or increase of compensation granted to civilian employees ceased June 30, 1924. 
But as there is apparently no reason for a different basis for deductions, except 
the amount of the percentage, for the periods prior and subsequent to July 1, 
1924, I believe the term “monthly salary” was intended @ include only salary 
proper ; that is, remuneration for personal services rendered, and to exclude all 
extra compensation or allowances not paid for personal services. The “extra 
compensation of $120 per annum” (section 6, act of May 27, 1924, supra), paid 
members of the United States park police force detailed to motorcycle service, 
is in the nature of an allowance or commutation to cover extra expense which 
such members incur on account of their equipment, and is not “salary” in the 
usual and ordinary sense that that term is understood and applied, or as used 
in the above-quoted statute. 27 Comp. Dec. 675. 


In 10 Comp. Gen. 302, also referred to in your submission, it was 
stated at page 305: 


* * * The increased compensation granted for efficiency, whether paid in 
cash or in the form of quarters or other allowances furnished in kind, is as much 
a part of the salary or pay of the employee as was the amount paid before the 
increase, and is equally subject to retirement deduction under the civil retirement 
act if the employee is in a status bringing him within the terms of that statute. 
See 2 Comp. Gen. 525; 4 id. 7; id. 1051; 5 id. 957. There should be distinguished 
increases in salary or pay fixed on the basis of past efficiency and extra pay given 
for overtime service or additional allowances granted for upkeep of equipment, 
ete., which is not salary and not subject to retirement deduction. See 4 Comp. 
Gen. 769, 770; id. 875; and particularly 5 id. 926, holding that extra compensa- 
tion allowed members of the United States park police detailed to the motorcycle 
service is not subject to retirement deductions. 


There is noted your statement that, since the rendition of the de- 
cision reported in 5 Comp. Gen. at page 926 (May 20, 1926), “the 
method of handling motorcycle equipment has been changed and the 
members of the Metropolitan Police Force do not furnish any equip- 
ment nor do they supply gas or oil or pay for any repairs. Motor- 
cycles and their maintenance are paid entirely from Police Depart- 
ment appropriations.” With respect to a similar point considered in 
the decision of June 5, 1926, A-14185 (reconsideration of 5 Comp. Gen. 
926) it was stated, in material part, as follows: 


For the reason that a comparison was made in the decision between this extra 
compensation paid to motorcycle policemen and equipment maintenance allow- 
ance paid to rural letter carriers and to the extra allowance paid to the Metro- 
politan Police of the District of Columbia who are required to be mounted (27 
Comp. Dec. 675; id. 152; 4 Comp. Gen. 770; id. 876), you suggest that this office 
may have been misled by your former submission as to the basis on which the 
extra allowance in question is paid to the members of the park police force des 
tailed to motorcycle service, and you now state: 

“The motorcycles used by the Park police are Government property, furnished 
and maintained by the Government. No additional expense is directly incurred 
by a policeman because of his assignment to motorcycle duty ; and the extra pay 
connected with that duty is rather additional remuneration for more arduous 
and dangerous work and work requiring special skill and mechanical knowledge, 
than an equipment maintenance allowance.” 

The basis for the payment of the “extra compensation” as you now state it was 
fully understood by this office at the time the previous decision was rendered. 
While the analogy to equipment maintenance allowance paid rural letter carriers 
and the extra allowance paid to mounted policemen is not entirely complete, the 
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comparison was proper for the purpose of showing generally how extra allow- 
ances paid in addition to the regular compensation has been considered under the 
civil retirement act, a similar statute. 

The “annual salary” of members of the U. S. Park Police Force is fixed in 
section 5 of the act of May 27, 1924, 43 Stat. 175, at specific rates for specific 
grades or designations of the positions held by the members of the force. The 
“extra compensation of $120 per annum” is provided in section 6 of the statute 
and is authorized to be paid to the members of the force only during the period 
of detail to motorcycle service. The detail does not change the grade or desig- 
nation of the member of the force detailed. The period of such detail may be of 
short or long duratiog, for a part or the whole of the fiscal year. Accordingly, 
the extra amount received during this period of detail may not be considered 
in the same status as the regular salary of a member of the force, but an extra 
allowance for additional duties. It must be assumed that the term “salary” as 
used in the provision for retirement deductions was used advisedly and was in- 
tended to relate to the “salaries” therein fixed as such and which attach to the 
office or position held. 

It thus will be seen that the cited decisions afford no basis for hold- 
ing that the extra compensation of $600, $240, and $120 authorized by 
the act of May 27, 1924, 43 Stat. 174, on account of the detail of 
members of the police force to special duties constitutes part of the 
basic salary of such members of the police force. It is for noting that 
the act of May 27, 1924, not only authorizes extra compensation to 
motorcycle policemen but, also, to members assigned for special service 
in the prevention and detection of crime, which services apparently 
required no special equipment but rather were based upon the nature 
of the temporary duties required. Also, it is a fact that the extra 
compensation in the sums of $600, $240, and $120 per annum is payable 
only for the periods the members are detailed for the special duties 
enumerated in the statute and that their right thereto ceases upon 
termination of such detail. Accordingly, it must be concluded that 
such extra compensation does not constitute part of the basic salary 
of members of the Metropolitan Police Force and it is not subject to 
the percentage increase authorized by sections 1 or 2 of the act of July 
14, 1945, Public Law 151, 59 Stat. 470. 

Section 2 of the act of July 14, 1945, supra, provides: 

In lieu of overtime pay and night differential, officers and members of the 
Metropolitan Police, the United States Park Police, the White House Police, and 
the Fire Department of the District of Columbia shall be paid additional com- 
pensation at the rate of 8 per centum of their annual basic salaries as provided 
for in section 1 of this Act. 

Section 5 of the act of July 1, 1930, 46 Stat. 840, requires the deduction 
of “31% per centum of the monthly pay of each member” of the Met- 
ropolitan police for relief or retirement purposes. 

In the report of the Senate Committee on the District of Columbia, 
Senate Report 446, upon H. R. 3291, which became the act of July 14, 
1945, it was stated that the 8 per centum additional compensation is 
to be computed upon the newly established basic rate, and it appears 
from the report that the percentage increase authorized by section 2 
is not due to any temporary overtime or temporary night work, but 
is compensation for overtime and night work regularly required of 
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all members of the Metropolitan police and fire departments. It was 
represented in that report that the members of the police force work 
an average of 12 hours extra every week in addition to the 48 hours 
regularly prescribed and that 40 hours of their time each week are spent 
on night duty. It appears that firemen likewise have a prescribed 
workweek of 72 hours, 42 of which are spent on night duty. It thus 
appears that the 8 per centum addition to their basic salaries, author- 
ized by section 2 of the act of July 14, 1945, is a permanent addition to 
the salaries of the members of the Metropolitan Police Force and is to 
be paid as compensation for services rendered. Therefore, it consti- 
tutes a part of their “monthly pay” within the purview of section 5 of 


the act of July 1, 1930, and is subject to the percentage deduction 
provided for in that act. 





(B-53347) 


TRAVEL ALLOWANCE—DISABILITY DISCHARGES—EFFECT OF FUR- 


NISHING OF TRANSPORTATION AND SUBSISTENCE TO VETERANS’ 
ADMINISTRATION FACILITY 


An Army enlisted man who, after being recommended for discharge by a board 
of medical officers because of physical disability, is furnished transporta- 
tion and subsistence at Government expense to a Veterans’ Administration 
Facility in the vicinity of his home and is there discharged is not entitled 
to travel allowance under section 126 of the National Defense Act, as 
amended, to place of acceptance for enlistment; and when such Facility is 
not in the vicinity of his home, travel allowance is payable for the distance 
from the Facility to his home or to the place from which he entered the 


service as designated in said act, whichever is shorter. 25 Comp. Gen. 95, 
amplified. , 


Assistant Comptroller General Yates to the Secretary of War, December 3, 
1945: 


There has been received your letter of October 12, 1945, as follows: 


There has been brought to my attention the fact that under the Army Regula- 
tions now in effect predicated on decisions rendered by your office an enlisted 
man discharged for permanent disability sent in care of an attendant at the 
expense of the United States to a hospital at which he is discharged is entitled 
to subsistence and transportation only. 

The decisions cited above are A-11119, dated 29 September 1925, and A-11779, 
dated 6 [16] November 1925. 

Section 126 of the Act of 3 June 1916 (35 Stat. 217), as amended by section 
8 of the Act of 28 February 1919 (40 Stat. 1203), Act of 22 September 1922 (42 
Stat. 1021), and the Act of 14 December 1942 (56 Stat. 1049), provides that 
an enlisted man discharged from the army, except by way of punishment for an 
offense, shall receive 5¢ per mile for the distance from the place of his dis- 
charge to the place of his acceptance for enlistment, enrollment, muster into 
the service, location of local board where he first reported for delivery to the 
induction station in the case of a selectee, the home station of the National 
Guard unit in the case of a National Guard enlisted man, or the place where he 
was selected for enrollment in the Civilian Conservation Corps in the case of 
a Civilian Conservation Corps enrollee so inducted. 

It is the policy of the War Department, prior to effecting the discharge of an 
enlisted person permanently disabled in the military service, not the result of his 


702905"—46—vol. 25——--30 








434 DECISIONS OF THE COMPTROLLER GENERAL 


own misconduct, to transport such enlisted person for further medical care 
to the Veterans’ Facility (hospital) located in the vicinity of his home, if pos- 
sible, or to the Veterans’ Facility best equipped to furnish medical care, such 
transportation together with necessary medical care and subsistence en route 
being furnished by the army. 

In your decision B-49861, dated 25 July 1945, rendered to the Secretary of 
the Navy, it is held that “if an enlisted man’s home is 150 miles from the naval 
hospital where he is recommended for discharge and he elects to receive trans- 
portation and subsistence from the naval hospital to a Veterans’ Administra- 
tion Facility, such Facility being only 50 miles from his home, he would be 
entitled to travel allowance computed on 50 miles provided, of course, that the 
Veterans’ Administration Facility to which he was transferred—his place of 
discharge—is at least 50 miles from the place of his acceptance for enlistment.” 

This principle may not, however, be considered as having equal application 
to persons discharged from the army in that there is no statute which authorizes 
an election on the part of the enlisted person as to whether he will be furnished 
transportation and subsistence to his home or to travel allowances computed 
on the distance from the place of his discharge to the place of his acceptance 
for enlistment. It is therefore the purpose of this communication to request 
whether your office would be required to object to the payment of travel allow- 
ances at the rate of 5¢ per mile, in the case of enlisted personnel transported 
in the care of an attendant at Government expense to a Veterans’ Facility (hos- 
pital) and discharged thereat for permanent physical disability, from said Vet- 
erans’ Facility to the place at which said person entered the service provided 
Army Regulations are amended to provide: 

“Where discharge is effected at Veterans’ Administration Facility enlisted 
person is entitled to travel pay for distance from Veterans’ Administration 
Facility to place of entry into service.” 


The decision to which you refer, B-49861, 25 Comp. Gen. 95, dated 
July 25, 1945, considered the right of sick and insane enlisted men of 
the Navy to a travel allowance at the rate of 5 cents per mile con- 
templated to be paid to them under instructions cofhtained in a joint 
letter from the Bureau of Medicine and Surgery and the Bureau of 
Naval Personnel, dated July 27, 1943, computed on the distance from 
the Veterans’ Administration Facility at which they were discharged— 
after transfer from a Naval hospital—to the place of acceptance 
for enlistment or other comparable place contemplated by section 
126 of the National Defense Act, as amended, 56 Stat. 1049, cited in 
your letter. It was held where the Veterans’ Administration Facility 
at which such an enlisted man is discharged is located in the vicinity 
of his home, no travel allowance is payable, but that where such 
Veterans’ Administration Facility is located elsewhere, travel allow- 
ance is payable computed on the distance from that place to his home, 
or from that place to the place of his acceptance for enlistment which- 
ever distance is shorter. It is understood that your question relates 
to enlisted men of the Army similarly situated who are recommended 
for discharge by a board of medical officers because of physical dis- 
ability and who are transferred to a Veterans’ Administration Facil- 
ity and there discharged pursuant to Army Regulations 615-361. 

In most instances enlisted men are discharged from the military or 
naval services at a place other than their home or where they intend 
to live or at a place other than the place at which they were accepted 
for enlistment. The Government has recognized an obligation to 
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return such men at Government expense to the place they entered the 
service and provision has been made for the payment of a travel 
allowance at the rate of 5 cents per mile computed on the distance from 
the place of discharge to the place such enlisted men first entered the 
service. Section 126 of the National Defense Act, as amended, supra. 
In addition to the foregoing statutory provision, Naval Appropria- 
tion Acts have included a provision authorizing the furnishing of 
subsistence and transportation in kind to enlisted men of the Navy 
discharged on medical survey from place of discharge to their home. 
See for example the Naval Appropriation Act, 1945, 58 Stat. 308. 
While similar provision has not been made for the furnishing of such 
subsistence and transportation in kind to enlisted men of the Army 
discharged because of mental or physical disability, this office has 
looked to the purpose and intent of the travel allowance law and has 
concluded that that purpose has been accomplished when such an 
enlisted man has been transported at Government expense to his 
home. A-11119, September 29, 1925; A-11779, November 16, 1925; 
24 Comp. Gen. 489. While the decision of July 25, 1945, supra, quotés 
and to some extent relies upon the above-cited provision of law re- 
lating to enlisted men of the Navy discharged on medical survey, it 
is to be noted that the decisions involving Army personnel are cited 
in support of the principle upon which that decision rests, viz., that 
where an enlisted man is furnished transportation and subsistence 
to a Veterans’ Administration hospital in the vicinity of his home and 
there discharged, no travel allowance is authorized to be paid to him 
incident to his discharge even though the place of his acceptance for 
enlistment may have been some distance from the place of discharge. 
That principle is based upon the conclusion that the travel allowance 
law does not contemplate the furnishing of transportation and sub- 
sistence to a Veterans’ Administration hospital in the vicinity of an 
enlisted man’s home, plus a travel allowance from that place back to 
the place he was accepted for enlistment, the place he was accepted 
for enlistment in some instances being the same place from which 
he commenced travel to his home. If that conclusion is correct—and 
it is believed it is—it applies with equal force to enlisted men of both 
the military and naval services and to situations where the hospital 
is not located in the vicinity of the enlisted man’s home. In view 
of the stated policy of the War Department to transfer permanently 
disabled enlisted men to Veterans’ Administration hospitals in the 
vicinity of their homes, if possible, before discharge, the rule an- 
nounced in the cited decision of July 25, 1945, would be fair and equit- 
able both to the Government and to the enlisted men concerned and 
would accomplish the purpose and intent of the law. 
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Accordingly, you are advised that where an enlisted man of the 
Army is recommended for discharge by a board of. medical officers 
because of physical disability, and is then transferred to a Veterans’ 
Administration Facility at Government expense and is there dis- 
charged, he is not entitled to a travel allowance if that Facility is 
located in the vicinity of his home; and if the Facility is not in the 
vicinity of his home, he is entitled to travel allowance computed on 
the distance from that Facility to his home or to the place he entered 
the military service as designated in section 126 of the National 
Defense Act, as amended, whichever is shorter. 





(B-53567) 


METROPOLITAN POLICE FORCE, FIRE DEPARTMENT, ETC.—REAP- 
POINTMENT AFTER MILITARY DUTY—RETIREMENT DEDUCTION 
REFUNDS 


Members of the Metropolitan police force, the fire department, the United States 
park police, and the White House police force returning from military duty 
may not refund in installments after reappointment the amount of retire- 
ment deductions withdrawn from the policemen and firemen’s relief fund, 
but, rather, under section 5 of the act of July 1, 1980, the full amount with- 
drawn must be refunded as a prerequisite to reappointment, such being the 
specific requirement of the order of August 3, 1937, issued by the Board of 
Commissioners of the District of Columbia in furtherance of said act, which 
order—having the force and effect of law—may not be waived in particular 
cases. 


Comptroller General Warren to the President, Board of Commissioners of the 
District of Columbia, December 5, 1945: 


I have your letter of October 30, 1945, as follows: 


The Auditor, D. ©. has received from the Assistant Superintendent, National 
Capital Parks, the following letter dated October 11, 1945: 

“Attention is invited to the ease of Mr. Andrew J. Bickford, formerly em- 
ployed as Private, United States Park Police, who has recently been discharged 
from the U. S. Coast Guard and has made application for restoration to his 
position with the National Capital Parks. 

“Mr. Bickford was appointed to the U. S. Park Police Force effective April 
6, 1927 and served continuously until the close of December 8, 1942 at which 
time he was furloughed for military service. Effective April 27, 1943, while 
on military furlough, Mr. Bickford submitted his resignation for the reason that 
he intended to remain in military service and in order to withdraw retirement 
deductions. A statement was prepared and submitted to your office indicating 
accumulated deductions in the amount of $1,177.53 which amount was refunded 
to Mr. Bickford by your office. 

“Upon receipt of Mr. Bickford’s application for reemployment he was advised 
of an order issued by the Board of Commissioners of the District of Columbia 
under date of August 3, 1937, as follows: 

“*That no reappointments shall hereafter be made in the police forces or the 
fire department of the District of Columbia of persons who have previously 
separated from the service and drawn out their retirement deductions unless and 
until the full amount of such deductions has been re-deposited with the Collector 
of Taxes of the District of Columbia.’ 

“In view of the above quoted order Mr. Bickford was advised that no action 
would be initiated to restore him to duty until he complied with the require- 
ments of re-deposit. Mr. Bickford has been advised by the Veterans Service 
Section of the U. S. Civil Service Commission that such restriction is not appli- 
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cable to returning veterans and that he should be restored and allowed to reim- 
burse the retirement fund thereafter through any arrangement satisfactory to 
your office. 

“In order that his application for restoration to duty may be acted upon with- 
out undue delay, it will be appreciated if you will advise me as soon as prac- 
ticable whether the order referred to above is in effect with respect to veterans.” 

Section 5 of the Act of July 1, 1930 (46 Stat. 840) provides in part as follows: 

“That, commencing with the effective date of this Act, there shall be deducted 
for the benefit of the policemen and firemen’s relief fund 344 per centum of the 
monthly pay of each member of the Metropolitan police force, the fire depart- 
ment, the United States park police, and the White House police force. That, 
hereafter, upon the separation from the service of any such member, except for 
retirement as authorized by existing law, he shall be refunded the deductions 
made from his salary for said fund, and should any such member subsequently be 
reappointed to any of such police forces or the fire department he shall be 
required to redeposit to the credit of the policemen and firemen’s fund the 
amount of deductions refunded to him.” 

Section 8 (b) of the Act of September 16, 1940 (54 Stat. 890) provides in part 
as follows: . 

“(b) In the case of any such person who, in order to perform such training 
and service, has left or leaves a position other than a temporary position, in the 
employ of any employer, and who (1) receives such certificate, (2) is still quali- 
fied to perform the duties of such position, and (3) makes application for reem- 
ployment within forty days after he is relieved from such training and service— 

“(A) if such position was in the employ of the United States Government, its 
territories or possessions, or the District of Columbia, such person shall be 
restored to such position or to a position of like seniority, status, and pay:” 

This Section was amended by Public Law 473—78th Congress, approved 
December 8, 1944, increasing the time within which employees may make appli- 
cation for reinstatement from forty days to ninety days. 

Mr. Bickford received a refund of the retirement deductions in the amount 
of $1,177.53, which amount was refunded to Mr. Bickford on audit number 98750 
dated August 26, 1943, J. R. Lusby, Disbursing Officer, symbol 94-014, paid from 
appropriation 9941210—Policemen and Firemen’s Relief Fund—DC 1944. 

The Commissioners wish to be advised as to whether members of the Metro- 
politan Police force, the Fire Department, the U. S. Park Police and the White 
House Police who have entered the military services and who have withdrawn 
their retirement deductions and are now applying for reinstatement are required 
to repay the amount refunded to them as a prerequisite to reappointment or 
whether the amount refunded may be repaid in installments as requested by 


Mr. Bickford. 

In view of the fact that Mr. Bickford voluntarily tendered his 
resignation several months after he had entered the military service, 
that his resignation was accepted, and that there were refundéd to him 
the referred-to retirement deductions, there would appear room for 
doubt, at least, whether he now has any reemployment right under 
the provisions of section 8 (b) of the act of September 16, 1940, as 
amended, 58 Stat. 798, quoted in your letter. However, it is not nec- 
essary to decide that point here. 

The language of section 5 of the act of July 1, 1930, 46 Stat. 840, 
quoted in your letter, to the effect that should any member who, upon 
separation, has withdrawn the amount of retirement deductions to his 
credit in the retirement fund subsequently be reappointed he “shall be 
required to redeposit to the credit of the policemen and firemen’s fund 
the amount of deductions refunded to him” seems to contemplate a re- 
turn to the fund of the full amount refunded before a reappointment is 
authorized—and such is the specific requirement of the order of August 
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3, 1937, quoted in your letter, supra. That order appears to have been 
issued in furtherance of the applicable statute and, as such, has the 
force and effect of law. Said order provides that no reappointment 
shall be made of persons who previously have separated from the 
service and drawn out their retirement deductions “unless and until 
the full amount of such deductions has been redeposited.” It is well 
settled that such orders may not be waived in particular cases. 21 
Comp. Dec. 482; 4 Comp. Gen. 363, 480; 18 id. 907. 

In the light of the foregoing, the first alternate question presented 
in the concluding paragraph of your letter is answered in the affirma- 
tive and the second in the negative. 


(B-53935) 


LONGSHOREMEN AND STEVEDORES—STATUS FOR LEAVES OF 
ABSENCE PURPOSES 


The authority contained in section 5.2 of the Annual and Sick Leave Regulations 
for the head of any Government agency to promulgate supplemental regula- 
tions “consistent with these regulations” for administering leave for employ- 
ees “who work 24-hour shifts, or other uncommon tours of duty” does not 
authorize the issuance of supplemental regulations granting annual leave to 
employees specifically excepted from said regulations by the provisions of 
section 6.1 thereof. 

Longshoremen and stevedores paid on a “when actually employed” basis who are 
not employed continuously by the Government or continuously available for 
Government work, but whose availability for Government work depends upon 
their not being engaged upon private work when their services are requested 
through the medium of a hiring hall which is jointly controlled and operated 
by private employee and employer organizations, are not permanent, tempo- 
rary, or indefinite Government employees entitled to annual‘and sick leave 
benefits under the Annual and Sick Leave Regulations, but, rather, come 
within the exceptions thereto as set forth in section 6.1 (e) of said regulations. 


Comptroller General Warren to the Secretary of War, December 6, 1945: 
I have your letter of November 16, 1945, as follows: 


The Transportation Corps, at its several ports of embarkation, employs long- 
shoremen and stevedores who are engaged in the loading and/or unloading of 
foreign and domestic vessels. Such personnel are required to be appointed under 
Schedule A-IV-3 of the Civil Service Rules and although they are not presently 
being processed in so far as the required Civil Service appointing papers are 
concerned, as Government employees, by reason of special dispensation given by 
the Civil Service Commission, they are, nevertheless, paid directly from payrolls 
prepared by the ports of embarkation. 

Such personnel constitute a thoroughly organized group of employees and the 
prevailing wage practices are required to be observed in order that the Trans- 
portation Corps may avail itself of such personnel to perform loading and dis- 
charging functions on vessels owned and operated by the War Department. Such 
personnel although paid when actually employed are required to be available for 
duty whenever dispatched by the hiring halls. The hiring halls which dispatches 
such personnel for duty to the various operators, including the Army, are con- 
trolled and maintained jointly by the International Longshoremen’s and Ware- 
housemen’s Union, CIO, and the Waterfront Employers’ Association, to which the 
Army is not a party. 

It is the considered opinion of the Department that such personnel are Civil 
Service employees of the Government. They are required to be appointed under 
Schedule A-IV-3 of the Civil Service Rules. They are under direct supervision 
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and control of War Department officials, and they are paid directly from appro- 
priated funds on payroll vouchers utilied for direct hires. 

The Department desires to respectfully call your attention to the fact that on 
10 August 1932 in Decision A-43643 (12 Comp. Gen. 224) and in Decision A-43643 
of 25 August 1932 (12 Comp. Gen. 283) you have ruled that “longshoremen or 
stevedores while temporarily engaged in loading or unloading Federal goods, 
whose rate of wages is paid by the Government pursuant to a general agreement 
between a group of employers, including a Federal Agency, and an organization 
of such employees are not ‘employees’ of the Government working under a 
personal-service contract with the Government, and their rate of wages is not 
subject to the percentage reduction required by the Economy Act.” It is to be 
noted, however, that the Decisions to which reference is made above were confined 
to the sole question as to whether the longshoremen and stevedores referred to 
therein were “employees” within the meaning of the Economy Act, on the basis of 
the facts presented by the Disbursing Officers requesting your Decisions, without 
apparently presenting all the facts incident to the required Civil Service ap- 
pointing authority for such personnel, and the procedures then in effect for im- 
plementing such appointments. 

At any rate, in a recent Directive Order of the National War Labor Board, 
dated 18 August 1945, Case 111-11744-D, in the matter of the Waterfront Em- 
ployers’ Association of the Pacific Coast and the International Longshoremen’s 
and Warehousemen’s Union, CIO, the straight time hourly wage rates were in- 
creased by 5 cents per hour and the overtime rate by 7 and a half cents per hour. 
Such increase was implemented by the War Department Wage Administration 
Agency acting for the National War Labor Board with respect to employees under 
direct hire by the Government. However, that portion of the National War Labor 
Board’s Decision, which directed that a paid vacation of 1 week be provided for 
employees, both retroactively to 1 October 1944 and prospectively, was not im- 
plemented pending determination of the applicability of the leave laws and regu- 
lations to this class of employees, 

With reference to the vacation pay authorized in the Directive Order referred 
to above, the National War Labor Board determined that the parties themselves 
were best able to negotiate the method of the vacation, the eligibility requirements, 
the method of administration of an appropriate vacation plan and other details. 
In accordance therewith, a vacation plan has been tentatively agreed upon among 
all Waterfront Employers. The plan provides that longshoremen or stevedores 
to be eligible for one week vacation would be required to work 1,500 hrs. within the 
industry and the cost of such vacation pay would be allocated among the various 
employers on a pro rata basis, depending on the number of hours the long- 
shoremen or stevedores work for each respective employer. 

This tentative agreement is held in abeyance pending determination as to 
whether the Army, as another employer or operator, is legally capable of partici- 
pating in the plan proposed. Considerable unrest presently exists in the industry 
because of the delay in implementing this vacation plan. As a matter of fact, the 
Secretary of Labor has recently requested the Department to expedite the im- 
plementation of the Directive Order of the National War Labor Board go as to 
avoid the growing feeling of unrest among this group of employees. The ques- 
tion has theretofore arisen as to whether the Department may by virtue of the 
leave laws and regulations participate in the vacation plan on a basis similar to 
that proposed by the Waterfront Employers’ Association. 

The Annual and Sick Leave Acts of 14 March 1936 (49 Stat. 1161 and 1162), 
as amended by the Act of 2 March 1940 (54 Stat. 38) and the Act of 17 De 
cember 1943 (56 Stat. 1052) provide that with certain exceptions specifically 
enumerated therein, which are not applicable to this group of employees, “all 
civilian officers and employees of the United States wherever stationed ... re- 
gardless of their tenure .. ., shall be entitled to 26 days Annual Leave with 
pay each calendar year, exclusive of Sundays and holidays.” ‘The leave acts 
cited above further provide that “the leave of absence herein provided for shall 
be administered under such regulations as the President may prescribe, so as 
to obtain so far as practicable, uniformity in the application of this Act.” The 
President in issuing Executive Order 9414 defines three classes of employees as 
follows : 

Permanent Employees—those appointed without limitation as to length of 
service or for definite periods in excess of one year or for the duration of the 
present war or for 6 months thereafter. 
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Temporary Employees—those appointed for definite periods of time not ex- 
ceeding one year. 

Indefinite Employees—those appointed “for the duration of the job” and those 
who, although paid only when actually employed, are continuously employed or 
required to be available for duty for a period of not less than 1 month as distin- 
guished from “part time” or “intermittent” employees. 

For the purpose of this problem, the definition of “part time” employees does 
not appear relevant. However, the definition of “intermittent employees” is 
pertinent in order to distinguish this group of employees from “indefinite em- 
ployees” for leave purposes. 

In your Decision A-98989 of 17 November 1938 (18 Comp. Gen. 457), “Inter- 
mittent Employees,” for leave purposes, have been defined as those employees 
rendering service under repeated appointments or employments for short periods, 
none of which extend for a full month. The longshoremen and stevedores by 
reason of the nature of their employment do not fall within the purview of the 
definition of “Intermittent Employees.” As a matter of fact, the nature of their 
employment is more consistent with the definition of “Indefinite Employees.” 
In that connection, attention is also respectfully invited to the fact that the 
wording of an employee’s appointment is not necessarily determinative to his 
right of Annual and Sick Leave under the Acts of 14 March 1936 (49 Stat. 1161, 
1162) and the applicable regulations issued thereunder, if his actual services 
differ from that indicated in the appointment (16 Comp. Gen. 442). In the afore- 
mentioned Decision, it was held that “employees of the War Department who, 
although holding permanent appointments, have been employed over an extended 
period on an intermittent basis are not entitled to leave of absence with pay under 
the Act of 14 March 1936 (49 Stat. 1161).” The facts presented to you for De- 
cision in that case were entirely different from the facts in this case and should 
therefore be distinguished accordingly. In that case the facts were that the 
employees referred to therein were permanently employed since 30 June 1933, 
had been furloughed and had been recalled to duty from that date to the date of 
your Decision rendered 26 October 1936, as many as 25 different times for periods 
of from 3 days to 90 days service during recall. 

In the instant case, the longshoremen or stevedores although paid “when 
actually employed” are either continuously employed or are required to be avail- 
able for duty without time limitation. In that connection, it is desired to point 
out that the industry is composed in the main of two groups of employees, namely, 
“registered longshoremen” who are members of the Union, registered with the 
hiring hall, and who are required to be available for duty every single working 
day of the year, as well as “casual longshoremen” who are not registered with a 
hiring hall and, therefore, are not required to be available for duty every single 
working day of the year. The request for your Decision in this case is confined 
solely to the “registered longshoremen,” rather than the “casual longshoremen” 
whose employment is conceded as being “intermittent” and therefore not entitled 
to leave either on the basis of the proposed vacation plan or on the basis of the 
leave laws and regulations. 

The Department considers that since the “registered longshoremen” are required 
to be available for duty every single working day of the year, and are registered 
with a hiring hall (which agency dispatches each such registered longshoreman 
for duty with the various operators or employers in the industry), they properly 
fall within the definition of “Indefinite Employees” as defined in Executive Order 
9414. However, since the hiring hall controls the dispatching of registered long- 
shoremen, albeit, that such personnel actually work or are required to be avail- 
able for work every single working day of the year, they may not necessarily be 
dispatched to the Army every single working day of a calendar month. 

It is recognized that in your previous Decisions (17 Comp. Gen. 1017, 16 Comp. 
Gen. 678, and others) with respect to the applicability of the leave laws and 
regulations to “indefinite employees,” you have ruled that “indefinite employees” 


earn leave provided they serve or are on call for duty for 1 month. However, 


you have also previously ruled, consistent with this line of Decisions, that the 
minimum period of 1 month does not mean that Annual or Sick Leave may be 
credited to an employee for lay-off or furlough periods without pay or for periods 
of continuous service of less than 1 month. Since in the instant case, longshore- 
men are not furloughed, laid off, or terminated when not dispatched for duty for 
the Army, but rather are working in the industry for other operators or employers 
to whom dispatched for duty, a distinction does exist, which must be recognized as 
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rendering the line of your previous Decisions referred to above as not being 
applicable to the instant case. 

Since Executive Order 9414 defines a “month of service” as a period of 30 
consecutive calendar days, and, in addition, contains a further proviso under 
Section 5.2 of said Order that: 

“The head or governing body of any Governmental Agency which has employees 
who work 24-hour shifts or other uncommon tours of duty is authorized to pro- 
mulgate supplemental regulations consistent with these regulations for admin- 
istering leave for such employees.” 
it is believed that the Secretary of War under the authority contained in Section 
5.2 may define a “month of service” for leave accrual purposes of “registered long- 
shoremen” in a manner similar to that prevailing in the longshore industry, and 
that such definition will not only be consistent with the regulations set forth in 
the Executive Order as a whole, but will further assist the War Department in 
conforming with its policy of adhering so far as may be practicable to the pre- 
vailing employment practices of the maritime and related industries. 

To conform with the prevailing practices of the industry, a “month of service” 
would be defined as 1/12th of the total number of hours at straight time rates 
which would be worked on a full year’s employment, regardless of whether such 
straight time hours are consecutive with any one operator, due cognizance being 
taken of the fact that employment is continuous on an industry-wide basis, although 
not necessarily continuous with any single operator. 

Accordingly, your Decision is respectfully requested as to whether the Secre- 
tary of War is authorized, under the authority granted in Section 5.2 of said 
Order, to define a “month of service” in accord with the formula set forth in the 
preceding paragraph for longshore personnel whose tours of duty, by reason of 
the practices of the industry, cannot be regulated or defined, and, therefore, must 
necessarily be regarded as “uncommon.” 

Your advice as to the proper legal action to be taken under the circumstances 
is respectfully requested and a prompt Decision would indeed be appreciated. 


In 12 Comp. Gen. 224, it was held (quoting from the syllabus) : 


Longshoremen or stevedores while temporarily engaged in loading or unloading 
Federal goods, whose rate of wages is paid by the Government pursuant to a gen- 
eral agreement between a group of employers, including a Federal agency, and 
an organization of such employees, are not “employees” of the Government work: 
ing under a personal-service contract with the Government, and their rate of 
wages is not subject to the percentage reduction required by the economy act. 
A similar ruling was made in 12 Comp. Gen. 283. Those two decisions 
cover services of longshoremen and stevedores at the Ports of New 
York and San Francisco, respectively. Had it been held at that time 
that longshoremen and stevedores were Government contract em- 
ployees, it would have been necessary to reduce their compensation 
by 814 percent under the Economy Act of 1932. 

The annual and sick leave acts of March 14, 1936, 49 Stat. 1161, 
1162, grant leave with pay, with certain stated exceptions, to all civilian 
officers and employees of the United States. Sections 7 of the respec- 
tive acts authorize the issuance of regulations by the President of the 
United States. In the regulations issued effective January 1, 1945, 
employees subject to the leave acts are defined as follows: 

Section 1.1 As used in these regulations: 


(a) “Employee” and “employees” include officer and officers, respectively. 

(b) “Permanent employees” are those appointed without limitation as to 
length of service or for definite periods in excess of 1 year, or for the duration of 
the present war and for 6 months thereafter. 

(c) “Temporary employees” are those appointed for definite periods of time 
not exceeding 1 year. 
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(d) “Indefinite employees” are those appointed for the “duration of the job” 
and those who, although paid only when actually employed, are continuously 
employed or required to be available for duty for a period of not less than 1 
month, as distinguished from part-time or intermittent employees. 


Section 6.1 of the leave regulations provides as follows: 
These regulations shall not apply to: 


* * * ea * * - 
(c) Temporary employees engaged on construction work at hourly rates. 
* * a am * * ” 


(e) Employees not required to be continuously employed during regular tour 
of duty, such as (1) per diem or per hour employees engaged in an emergency 
who may be employed for more than one 7- or 8-hour shift within 24 hours during 
the emergency; (2) part-time or intermittent employees; (3) persons engaged 
under contract; (4) employees engaged temporarily for less than a month on a 
piece-price basis; (5) employees who are paid at hourly rates but who are not 
engaged on construction work, such as mechanics, skilled laborers, and others en- 
gaged in various services on maintenance, repair, clean-up work, etc., where em- 
ployment is more or less intermittent and not on a regular and continuous basis; 
(6) consultants employed and paid on the basis of “when actually employed”; and 
(7) employees paid on a fee basis, such as physicians, surgeons, and other 
consultants. 


While your submission is confined to the granting of annual leave, 
it should not be overlooked that, with some minor exceptions, em- 
ployees coming under the annual leave statutes and regulations are 
entitled to sick leave, also. Furthermore, it will be observed from 
the foregoing exceptions to the leave regulations that the fact that 
individuals may receive their compensation directly from Govern- 
ment pay rolls, or may work under direct supervision of Government 
officers, is not conclusive upon their right to sick or annual leave 
benefits. 

The authority in section 5.2 of the leave regulations for the head 
of any Government agency to promulgate supplemental regulations 
‘consistent with these regulations” for administering leave for em- 
ployees “who work 24-hour shifts, or other uncommon tours of duty” 
does not authorize supplemental regulations granting annual leave 
to employees specifically excepted from the leave regulations, as such 
action would nullify such exceptions and, therefore, would not be 
“consistent with these regulations.” 

In 18 Comp. Gen. 457, it was held (quoting from the syllabus) : 


The wording of an employee’s appointment is not necessarily determinative 
of his right to annual and sick leave under the acts of March 14, 1936, 49 
Stat. 1161 and 1162, respectively, and the applicable regulations issued there- 
under if his actual service differs from that indicated in the appointment. 
16 Comp. Gen. 442. 

An employee given an appointment for an indefinite period with compensa- 
tion at per diem rates when actually employed—whether or not it is the 
administrative policy not to consider these employees as “required to be avail- 
able for duty for a period of not less than 1 month”—is presumed to be avail- 
able for duty whenever called, although performance each time called may not 
be compulsory, and such employee is an indefinite employee and entitled te 
annual and sick leave under the acts of March 14, 1936, 49 Stat. 1161 and 1162, 
respectively, and the leave regulations effective January 1, 1938, when a suffi- 
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cient continuous period of service has been rendered, and a statement in the 
appointment that the appointee is not required to be available for duty at any 
time would not remove him from the class of indefinite employees, but if the 
appointment is limited to a definite period of less than 6 months the employee 
is a temporary employee, and as such entitled to annual and sick leave when 
a —- period of service has been rendered. See 17 Comp. Gen. 1017; 18 
id. \ 


* * a * = * e 

Intermittent employees within the meaning of the annual and sick leave 
regulations effective January 1, 1938, are those rendering services under re- 
peated appointments or employments for short periods none of which extends 
for a full calendar month, but should the services under such intermittent 
appointments cover a continuous period of 1 month the employee would be- 
come entitled to leave as a temporary employee. 

In 17 Comp. Gen. 1017, the rules for applying the annual leave 
regulations to indefinite employees are explained as follows (quoting 
from the syllabus) : 


The phrase “required to be available for duty for a period of not less than 
1 month” as used in the definition of “indefinite employees” in the annual and 
sick leave regulations effective January 1, 1938, means the minimum period the 
employee serves, or is on call for duty when needed, must not be less than 
1 month, but the phrase does not mean that annual or sick leave may be 
credited to an employee for lay-off or furlough periods without pay or for 
periods of continuous service of less than 1 month. 

. io . © * * » * 


An employee employed on a “when actually employed” basis for a period 
of 1 month or more, who, although not continuously employed for a month 
at any time, is required to be in readiness for call to work at any time, is an 
“indefinite employee” within the meaning of the annual and sick leave regula- 
tions effective January 1, 1938, but unless he served continuously for at least 1 
month at some time he would never accrue any annual or sick leave. 

With respect to your contention that longshoremen and stevedores, 
although paid when actually employed, are continuously employed 
or are required to be available for duty without time limitation, it is 
understood that such individuals are not employed continuously in 
the Government service, and that no particular individuals are re- 
quired to be continuously available for Government work, but that 
their employment or availability for employment on Government 
work is dependent upon their not being engaged upon other work 
when their services are requested ; that the Government accepts what- 
ever individuals are available and has no choice in their selection; 
that there is no assurance that the individual employees on one Gov- 
ernment job again will be employed on Government work at any 
specified time (or ever) unless they happen to be at the top of the list 
awaiting work when the call is received at the hiring hall. All defini- 
tions or exceptions in the Government leave regulations relate to 
employment in the Government service and not to employment in 
private industry. 

I have given most careful consideration to the various arguments 
advanced, but must conclude that longshoremen and stevedores em- 
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ployed upon the basis stated in your letter are hot permanent, tem. 
porary, or indefinite employees of the Government within the meaning 
of the Government leave regulations, but that they come within the 
exceptions to such regulations set forth in section 6.1 (e), supra. <Ac- 
cordingly, I find no authority under such regulations to extend to 
longshoremen or stevedores the annual or sick leave benefits applicable 
to permanent, temporary, or indefinite employees. 


(B-53936) 


TRANSPORTATION—DEPENDENTS—TRANSFERRED CIVILIAN EM- 
PLOYEES—TRAVEL IN ADVANCE OF ACTUAL TRANSFER 


Even though, in anticipation of a permanent change of station, the members of 
the immediate family of an employee have preceded him to the new station 
prior to his actual transfer thereto in order to make necessary arrangements 
for housing, schooling, etc., the order directing the transfer of the employee 
may include the authorization, pursuant to section 201 (a) of the Independent 
Offices Appropriation Act, 1946, for the transportation expenses of the 
members of the immediate family at Government expense. 


Comptroller General Warren to the Chairman, Federal Communications Com- 
mission, December 12, 1945: 


I have your letter of November 9, 1945, as follows: 


We are now faced with a number of questions concerning the authority of the 
Commission under section 201 (a) of the Independent Offices Appropriation Act 
of 1946 and Executive Order No. 9587, dated July 6, 1945, to pay the transportation 
expenses of members of the immediate families of Commission employees who 
have had a transfer of headquarters. The transfers in question, all of which 
have taken place since July 1, 1945, have been in the interest of the Commission 
and not for the personal convenience of the employees involved. The questions 
which have arisen may be summarized as follows: 

(1) In a travel authorization which was issued to a Commission employee 
for travel to the employee’s new headquarters, provision for travel by the imme- 
diate family at government expense was inadvertently omitted although it was 
intended that the authorization provide for such travel. Under such circum- 
stances it would hardly appear just to hold that the employee bear the cost of 
transporting his immediate family to the new duty station. However, I am 
uncertain as to the procedure to be followed in this situation. Your opinion is 
requested whether if the travel of the immediate family has not already taken 
place a corrected travel authorization may be issued. If the immediate family has 
already traveled at the employee’s expense, is there some method under which 
the employee may be reimbursed for such expenses? 

(2) An employee has been officially informed that in the near future he will 
be transferred to a new duty station, but because of uncertainty concerning 
the actual date of transfer a travel authorization has not yet been issued. In 
order to make necessary arrangements for such matters as housing for the 
family and schooling for the children, the immediate family of the employee 
has preceded him to the new duty station. We are now about to issue a travel 
authorization in the case and question has arisen whether under such circum- 
stances the travel authorization may cover the expense of transportation of the 
immediate family. In that connection it is noted that the provisions of Executive 
Order No. 9587 referred to above merely require that travel of the immediate 
family begin within six months of the effective date of the transfer or such 
longer period as may be specifically granted by the head of the agency. Accord- 
ingly, there would appear to be no prohibition of travel by the immediate family 
prior to issuance of the official travel authorization. However, your considera- 
tion of this point is requested. 
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Section 201 (a) of the Independent Offices Appropriation Act for 
1946, approved May 3, 1945, Public Law 49, 59 Stat. 131, provides: 

Appropriations for the fiscal year 1946 available for expenses of travel of 

civilian officers and employees of the executive departments and independent 
establishments shall be available also for expenses of travel performed by them 
including expenses of transportation of their immediate families in accordance 
with regulations prescribed by the President, on transfer from one official station 
to another for permanent duty when authorized by the head of the department 
or establishment concerned in the order directing such transfer: Provided, That 
such expenses shall not be allowed for any transfer effected for the convenience 
of any officer or employee. 
It will be noted that this statute requires that the authorization for 
the transportation of the immediate families of employees upon 
transfer of official station be “in the order directing such transfer.” 
Hence, if the transfer of the employee has been accomplished, the 
transportation of the family at Government expense may not be 
authorized subsequently. Prior to the departure of the employee from 
his official station pursuant to an official transfer order, such transfer 
order properly may be amended to include authority for the transpor- 
tation of his family. 

As indicated in your submission, Executive Order No. 9587 requires 
the transportation of the family to take place not later than six months 
after the effective date of the employee’s transfer unless an extension 
is granted within the six months’ period, but said Executive order 
makes no reference to cases in which the family might have performed 
the travel in advance of the issuance of the transfer orders. How- 
ever, where the transportation of the family of an employee is author- 
ized by law in connection with the transportation of the employee, this 
office generally has offered no objection to the family preceding the 
actual transfer of the employee if the transportation of the family at 
Government expense is otherwise lawful and properly authorized. 
Accordingly, in the case referred to in your second question, this 
office would not object to the inclusion in the order directing the 
transfer of the employee of authorization for the transportation of his 
immediate family at Government expense. 


(B-49843) 


UNIFORM ALLOWANCE—COAST GUARD RESERVE OFFICERS COMMIS- 
SIONED FROM NAVAL RESERVE AVIATION CADET STATUS 


A former Naval Reserve aviation cadet commissioned, upon completion of his 
training, in the Coast Guard Reserve while the Coast Guard is operating as 
part of the Navy is entitled, upon reporting for active duty in the Coast 
Guard, to only so much of the initial wartime uniform allowance of $250 
provided generally for Coast Guard Reserve officers by section 210 of the 
act of February 19, 1941, as amended, as does not exceed the $150 initial 
uniform allowance he would have received, pursuant to section 11 of the 
Naval Aviation Cadet Act of 1942, as amended, had he been commissioned 
in the Naval Reserve. . 
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Assistant Comptroller General Yates to the Secretary of the Navy, December 
19, 1945: 


There has been considered your letter of May 16, 1945, as follows: 


There is forwarded herewith a letter from the Commandant of the Coast 
Guard, dated May 4, 1945, relative to the question as to payment of uniform 
allowance to former aviation cadets of the Naval Reserve commissioned in the 
Coast Guard. 

Your decision is requested as to whether a former aviation cadet enlisted 
in the Naval Reserve, who was discharged therefrom and commissioned in the 
Coast Guard Reserve, and who has been paid a uniform allowance in the Coast 
Guard Reserve of $150, is entitled to a further allowance of $100, making a total 
uniform allowance of $250 as provided generally for officers of the Coast Guard 
Reserve in time of war or national emergency by the Act of July 11, 1941, as 
amended (14 U. S. C. 310). 


The letter of the Commandant of the Coast Guard, forwarded with 
your letter, states that the Coast Guard has accepted a number of 
former aviation cadets who enlisted in the Naval Reserve under au- 
thority of the Naval Aviation Cadet Act of 1942, 56 Stat. 737, and who 
upon completion of training were discharged from their enlisted status 


in the Naval Reserve and commissioned as officers in the Coast Guard 
Reserve. 


The grade of aviation cadet in the Naval Reserve and in the Marine 
Corps Reserve was created by the act of April 15, 1935, 49 Stat. 156. 
Section 3 of that act, 49 Stat. 157, provided: 


Aviation cadets shall, while undergoing training, be issued necessary uni- 
forms and equipment at Government expense. Upon first assignment to duty 
after the completion of training, aviation cadets shall, in addition, be paid a 
uniform allowance of $150. 


Sections 11 and 12 (b) of the Naval Aviation Reserve Act of June 
13, 1939, 58 Stat. 820, 821, provided : 


See. 11. When first commissioned pursuant to this Act, officers shall be paid 
a uniform allowance of $150 provided they have not already received the uni- 
form allowance of $150 authorized to be paid to aviation cadets upon their first 
assignment to duty after completion of training, and as provided in section 3 
of the Act of April 15, 1985 (49 Stat. 157; 34 U. S. C. 844). 


* * * > * + * 


Sec. 12 (b). Section 3 of the Act of April 15, 1935 (49 Stat. 157; 34 U. S. Cc. 
844), is hereby amended by deleting therefrom the last sentence. 


The acts of April 15, 1935, and June 13, 1939, supra, were repealed 
by the Naval Aviation Cadet Act of August 4, 1942, 56 Stat. 737. 
Section 4 of the latter act, 56 Stat. 737, provides, in part: 


The pay of aviation cadets while on active duty shall be at the rate of $75 
per month, which pay shall include extra pay for flying. To each aviation cadet 
when not subsisted at Government expense, there shall be paid, in addition, 
money allowance for subsistence of $1 per day, and he shall, while on active 
duty, be furnished quarters, medical care, and hospitalization, and shall be issued 
uniforms, clothing, and equipment at Government expense. * * 


Section 11 of the act, 56 Stat. 738, originally provided: 


When first commissioned pursuant to this Act officers shall be paid a uniform 
allowance of $150: Provided, That any officer who has heretofore received the 
cash uniform gratuity of $150 provided in section 302 of the Naval Reserve Act 
of 1938 (52 Stat. 1180) shall not be entitled to this uniform allowance. 
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That section was amended by section 1 of the act of October 21, 
1943, 57 Stat. 578, to read as follows: 


When first commissioned pursuant to this Act officers shall be paid a uniform 
allowance of $150 if commissioned as ensigns in the Naval Reserve, and of $250 
if commissioned as second lieutenants in the Marine Corps Reserve : Provided, 
That any officer who has heretofore received the cash uniform gratuity of $150 
provided in section 302 of the Naval Reserve Act of 1938 (52 Stat. 1180) shall 
not be entitled to this uniform allowance. 


Article H-10605 (1), Bureau of Navigation Manual, 1942, provided : 


While serving on activé duty undergoing training, aviation cadets will be 
issued such items of uniform clothing as may be prescribed by the Bureau of 
Navigation, not to exceed $100 in value. 


Subsection A6, Executive Order 9356; June 24, 1943, prescribes 
that aviation cadets undergoing training leading to a commission are 
entitled to an issue of clothing in kind not to exceed $180 in value. 

Article 16-4, Uniform Regulations, United States Navy, 1941, pro- 
vided: ¢ 


Aviation Cadets.—Aviation cadets shall wear the same uniform as prescribed 
for other Naval Reserve officers with the exceptions that the gold lace stripes 
on the sleeves and on the shoulder marks shall be only one quarter inch in 
width and the chin strap on the cap shall also be only one quarter inch in width. 
Aviation cadets shall not wear epaulets. The aviation device shall be of the 
gold embroidered type sewed on the left breast on blue uniforms and of the pin 
type on washable uniforms. The metal pin device to be worn on the shirt collar 
shall be a silver foul anchor % inch in length with a proportionate width. These 
devices shall be in rights and lefts and be worn with the shank of the anchor 
parallel with the top edge of the collar and the crown of the anchor to the front. 


Bureau of Naval Personnel Circular Letter No. 145-44, May 15, 
1944, deleted the above article 16-4 and substituted the following: 


Aviation Cadets, U. S. Naval Reserve, shall wear uniforms as prescribed by 
the Chief of Naval Personnel. 


This office has no information as to any directive issued on this sub- 
ject since May 15, 1944. 


Section 302 of the Naval Reserve Act of 1938, 52 Stat. 1180, pro- 
vides : 


Sec. 302. In time of peace, upon first reporting for active or training duty 
with pay, after enactment hereof, at a location where uniforms are required to 
be worn, or after the authorized performance of fourteen drills, a commissioned 
or warrant officer of the Naval Reserve shall be paid a sum not to exceed $100 
as reimbursement for the purchase of the required uniforms, and thereafter he 
shall be paid an additional sum of $50 for the same purpose upon the completion 
of each period of not less than four years in the Naval Reserve: Provided, That 
this latter amount of $50 shall not become due any officer until he has completed 
not less than one hundred and fifty drills or periods of other equivalent instruc: 
tion or duty or appropriate duties and fifty-six days’ active or training duty, or 
seventy-five drills and eighty-four days’ active or training duty, or one hundred 
twelve days’ active or training duty: Provided further, That any officer who has 
heretofore received a uniform gratuity shall not be entitled to either of the above- 
mentioned sums until the expiration of four years from the date of the receipt 
of the last such gratuity: Provided further, That uniforms for aviation cadets 
shall be provided as heretofore or hereafter authorized by law: And provided 
further: That in time of war or national emergency a further sum of $150 for 
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the purchase of required uniforms shall be paid to officers of the Naval Reserve 
when they first report for active duty. 

Reverting to the act of October 21, 1943, supra, which amended 
section 11 of the Naval Aviation Cadet Act of 1942 to provide that 
aviation cadets commissioned in the Marine Corps Reserve shall be 
paid a uniform allowance of $250, as against $150 for those commis- 
sioned in the Naval Reserve, the reason for that change in the law 
was explained by the House Committee on Naval Affairs in its report 
(H. R. Report No. 737, October 11, 1943) on tle bill which became the 
said act of October 21, 1943, in part, as follows: 

Under existing law aviation cadets upon successful completion of training 
are commissioned either as ensigns in the Naval Reserve or as second lieutenants 
in the Marine Corps Reserve, at which time they are entitled to receive an allow- 
ance of $150 for uniform clothing. 

All other Reserve officers when commissioned and called to active duty in 
time of war are entitled to receive a uniform allowance of $250. The reason 
for the difference is that aviation cadets while undergoing training are furnished 
uniform clothing in kind at no cost to themselves. Those aviation tadets com- 
missioned as ensigns in the Navy may retain and make use of the blue and white 
naval uniforms, raincoats, and other articles furnished to them as aviation 
eadets. Those commissioned in the Marine Corps cannot convert the uniform 
clothing which they had as aviation cadets and it becomes necessary for them 


to purchase equivalent Marine Corps uniforms, For this reason it is considered 
that they suffer a loss of about $100 each. 


The proposed legislation would correct this inequality by providing that 
aviation cadets commissioned as second lieutenants in the Marine Corps Reserve 
receive a uniform allowance of $250, which is equivalent to the amount received 


by other Reserve officers. 

It thus appears that the issue of uniforms in kind to aviation 
cadets subsequently commissioned in the Naval Reserve has been con- 
sidered by the Congress as the substantial equivalent of the cash 
uniform allowance of not to exceed $100 in amount provided by sec- 
tion 302 of the Naval Reserve Act of 1938, supra, for other officers of 
the Naval Reserve and that the cash uniform allowance of $150, pro- 
vided by the various acts hereinbefore quoted, for aviation cadets 
upon completion of their training and for officers commissioned from 
an aviation cadet status, has been regarded as the equivalent of the 
additional cash uniform allowance of $150 provided by the said sec- 
tion 302 for other officers of the Naval Reserve. Since complete and 
specific provisions have been made for the issue of uniforms in kind 
and for uniform allowances for aviation cadets and for officers com- 
missioned from that status, such officers are not within the scope of 
the general provisions of the said section 302 and an officer com- 
missioned in the Naval Reserve from an aviation cadet status, who 
has received the benefits of the uniform allowances specially so pro- 
vided, is not entitled to either the $100 or the $150 allowance pro- 
vided by section 302. This office has held that one who received the 
$150 uniform allowance under sectivn 3 of the act of April 15, 1935, 
supra, was not entitled, as an officer of the Marine Corps Reserve, to 
$150 uniform allowance provided by section 302 of the Naval Reserve 











i 
t 
' 
t 


DECISIONS OF THE COMPTROLLER GENERAL 449 


Act of 1988—made applicable to the Marine Corps Reserve by section 
2 of that act, 52 Stat. 1175. Decision of January 8, 1944, B-32291, 
to Major William A. Millington, United States Marine Corps Reserve. 
Also, that an officer who received the $150 uniform allowance under 
section 11 of the act of June 13, 1939, swpra, was not entitled to the 
$100 allowance provided by section 302. Decision of August 18, 1944, 
B-42700, to Mr. Keith B. Van Zante. Also, that an officer who re- 
ceived the $150 uniform allowance under section 11 of the act of 
August 4, 1942, supra, was not entitled to the $150 uniform allowance 
provided by section 302. 22 Comp. Gen. 543. Compare decision 
dated August 14, 1942, B-25418, to the Secretary of the Navy. 

Thus, it seems clear that if the officers here concerned had been com- 
missioned in the Naval Reserve from an aviation cadet status, instead 
of in the Coast Guard Reserve from such status, they would have been 
entitled to $150 uniform allowance under the act of August 4, 1942, 
but to neither the $100 nor the $150 allowance provided by section 302 
of the Naval Reserve Act of 1938. 

Similarly to said section 302 of the Naval Reserve Act of 1938, sec- 
tion 210 of the Coast Guard Auxiliary and Reserve Act of 1941, as 
amended, 55 Stat. 588, provides: 

Upon first reporting for active or training duty with pay at a location where 
uniforms are required to be worn, a commissioned or warrant officer of the 
Reserve shall be paid a sum not to exceed $100 as reimbursement for the pur- 
chase of the required uniforms, and thereafter he shall be paid an additional 
sum of $50 for the same purpose upon completion of each period of not less than 
four years in the Reserve: Provided, That this latter amount of $50 shall not 
become due any officer until called to active or training duty after the expiration 
of the previous four-year period: Provided further, That in time of war or 
national emergency a further sum of $150 for the purchase of required uniforms 
shall be paid to officers of the Reserve when they first report for active duty: 
Provided further, That the Secretary of the Treasury shall prescribe regulations 
governing the conditions and requirements under which this allowance shall be 
payable to temporary members of the Reserve. Enlisted men of the Reserve 
may be allowed the cost of, or issued such items of uniforms, bedding, and equip- 
ment as may be prescribed by the Commandant: Provided further, That the value 
of such allowances or of items so issued to any person during any three-year 
period shall not exceed $100: And provided further, That notwithstanding the 
foregoing limitation upon first reporting for active duty, in time of war or 
national emergency, enlisted men of the Reserve may be issued such additional 
articles as are required to give them the same outfit as is authorized for enlisted 
personnel of the regular Coast Guard upon first enlistment. 

In decision of December 1, 1943, B-37635, to the Secretary of the 
Navy, it was held that an individual who served as a commissioned 
officer in the Coast Guard Reserve while the Coast Guard was operat- 
ing as part of the Navy and who had received the $250 uniform allow- 
ance under section 210 of the Coast Guard Auxiliary and Reserve Act 
was not entitled, upon resignation from the Coast Guard Reserve, 
acceptance of appointment in the Naval Reserve, and reporting for 
duty as a Naval Reserve officer, to the $250 uniform allowance under 
section 302 of the Naval Reserve Act of 1938. It was said in that 
decision : 

702905"—46—vol. 2531 











450 DECISIONS OF THE COMPTROLLER GENERAL 


While the statutory provisions contained in section 302 of the Naval Reserve 
Act and section 210 of the Coast Guard Reserve Act, as amended, for the pay- 
ment of uniform allowances to reserve officers of the two services are separate 
and distinct from each other and normally are for specific and exclusive appli- 
cation when such services are operating separately and apart, it does not fol- 
low, when the Coast Guard is operating as a part of the Navy, that such pro- 
visions are to be so construed as to confer benefits in excess of those which 
accrue to officers of the Naval Reserve who may have served continuously on 
active duty during time of war for an equal or longer period than the combined 
services of the Coast Guard Reserve officer who, through his own efforts, has 
secured an appointment in and subsequently becomes an officer in the Naval 
Reserve and who by reason of having first reported therein during time of war 
may literally meet the requirements of section 302 of the Naval Reserve Act, 
supra. 

It is understood that the uniform of a Coast Guard Reserve officer and the 
uniform of a Naval Reserve officer are practically identical, except for differ- 
ences in insignia. It reasonably appears that, with minor changes, the uniform 
of the Coast Guard Reserve could be worn by an officer of the Naval Reserve. 
Under such circumstances, it seems to follow that payment of an additional 
uniform gratuity as for first reporting in time of war as a Naval Reserve officer 
would be without the spirit, purpose or intent of said section 302 of the Naval 
Reserve Act. 


Cf. decision of August 20, 1945 (B-49303) , 25 Comp. Gen. 194, answer 
to question (d). 

The principles of that decision are equally for application here 
and, hence, an aviation cadet, commissioned in the Coast Guard Re- 
serve in lieu of being commissioned in the Naval Reserve upon com- 
pletion of his training, when the Coast Guard is operating as part of 
the Navy, would appear to be entitled to no greater uniform allow- 
ance benefits than would have accrued to him had he been commis- 
sioned in the Naval Reserve, the uniform requirements and prior ben- 
efits being practically the same, if not identical, in either case. Had 
the officers here involved been commissioned in the Naval Reserve, 
they would have been entitled to $150 as uniform allowance in addi- 
tion to the uniforms, etc., furnished them as aviation cadets. In the 
absence of a showing that the uniform requirements for Coast Guard 
Reserve officers serving as a part of the Navy are substantially dif- 
ferent from those of Naval Reserve officers, the conclusion would not 
appear to be warranted that they are entitled to any greater amount 
by reason of being commissioned in the Coast Guard Reserve instead 
of the Naval Reserve. 


Accordingly, the question presented is answered in the negative. 


(B-53891) 


CLASSIFIED SUBSTITUTE POSTAL EMPLOYEES—COUNTING LEAVES 
OF ABSENCE WITH PAY FOR AUTOMATIC PROMOTION AND LEAVE 
ACCRUAL PURPOSES 


Classified substitute postal employees may include authorized annual and sick 
leaves of absence with pay in determining the total number of hours of 
“satisfactory service in a pay status” required for automatic promotion 
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purposes under section 12 (f) of the Postal Service pay statute of July 6, 
1945. 23 Comp. Gen. 920, distinguished. 

In determining the annual and sick leave credits of classified substitute postal 
employees under section 6 of the Postal Service pay statute of July 6, 1945, 
granting to such employees the same annual and sick leave benefits that 
accrue to regular employees “in proportion to the time employed in a pay 
status,” the time such substitute employees are absent on authorized leave 
with pay may be counted as creditable service. 


Comptroller General Warren to the Postmaster General, December 19, 1945: 
I have your letter of November 9, 1945, reference 15, as follows: 


In your letter of June 5, 1944 (B-41099) [23 Comp. Gen. 920] concerning the 
upplication of the act of March 24, 1944, Public Law 266, with respect to substitute 
postal employees you state in answer to Question 6 concerning whether each day’s 
absence on leave with pay will be considered as “actual time served as a sub- 
stitute” that such absence may not be counted for the purpose of determining the 
eligibility of a substitute employee for promotion. In explanation of your de- 
cision you state that, “The effect of that rule was to create or recognize an excep- 
tion to the general rule applicable to other classes of Federal employees that leave 
of absence with pay is regarded as synonymous with a pay or duty status for 
purposes of computing longevity. The exception was required by reason of the 
express terms of 39 U. S. C. 104, above quoted, which limit the counting of sub- 
stitute service as a postal employee after appointment as a regular employee to 
‘actual time served,’ which, of course, would be exclusive of leave of absence 
with or without pay. The same rule must be applied in computing longevity 
for the purpose of automatic promotions of substitute employees while they 
remain as substitutes for the reason that section 1 of the act of March 24, 
1944, limits the service that may be counted to ‘actual and satisfactory service.’ 
Accordingly, this question is answered in the negative. In other words, the rule 
stated in 19 Comp. Gen. 177, is correct and is for following in the application of 
the provisions of the act of March 24, 1944. It follows, therefore, that the 
answer to question 17 in the decision of April 10, 1944, should have been and now 
is in the negative and not in the affirmative, as there stated.” 

Section 12 (f) of the act of July 6, 1945, Public Law 134, states in part that, 
“* * * Substitute employees listed in this section shall be promoted to the 
next higher grade at the beginning of the quarter following 2,024 hours satis- 
factory service in a pay status, including time served as a special delivery messen- 
In view of this wording of the act am I correct in determining 
that all time now granted to substitute postal employees and compensated for as 
annual and sick leave will be creditable substitute service in determining the 
ae of a substitute employee for promotion under the provisions of Public 
Law 134? 

Section 6 of the act of July 6, 1945, Public Law 134, reads in part: “* * * 
Provided further, That classified substitute employees, under such regulations 
as the Postmaster General may prescribe, shall be granted the same rights and 
benefits with respect to annual and sick leave that accrue to regular employees 
in proportion to the time employed in a pay status and one hundred and sixty- 
eight hours and forty minutes of such employment shall entitle the employee to 
one and one-quarter days’ annual leave and six hours and forty minutes’ sick 
leave: And provided further, That in no event shall a classified substitute em- 
ployee be credited during a twelve-month period with more than fifteen days’ 
annual and ten days’ sick leave.” In view of the change of wording of this 
act as compared with that appearing in the act of March 24, 1944, Public Law 266, 
am I correct in construing this language to mean that time granted substitute 
postal employees for leave with pay may be counted as creditable service for thu 
earning of sick and annual leave, under the provisions of Public Law 134? 


The language in section 12 (f) of the act of July 6, 1945, Public 
Law 134, 59 Stat. 445, authorizing the promotion of substitute em- 
ployees to the next higher grade following “2,024 hours of satisfactory 
service in a pay status” entitles such substitute employees to credit, 
for promotion purposes, for time covering annual and sick leave with 
pay when authorized by law and administratively granted. This 
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language is distinguishable from that in the prior statute, 39 U. S. C. 
104, which limited credit to “actual time served.” See 23 Comp. Gen. 
920, 926. In that connection, there should not be overlooked the de- 
cision of November 2, 1945, B-53179, 25 Comp. Gen. 386, in which it 
was held that substitute postal employees holding war service appoint- 
ments are not entitled to annual or sick leave during the present fiscal 
year, as they cannot be considered as “classified substitute employees” 
under the Civil Service rules and section 6 of the act of July 6, 1945, 
Public Law 134, 59 Stat. 436. 

In order to answer your second question it is necessary to consider 
section 6 of the act of July 6, 1945, Public Law 134, in its entirety. 
Said section reads as follows: 

Postmasters and employees shall be granted fifteen days’ leave of absence with 
pay, exclusive of Saturdays, Sundays, and holidays, each fiscal year and sick 
leave with pay at the rate of ten days a year, exclusive of Saturdays, Sundays, 
and holidays, to be cumulative. Sick leave shall be granted only upon satisfactory 
evidence of illness in accordance with regulations to be prescribed by the Post- 
master General: Provided, That the fifteen days’ leave shall be credited at the 
rate of one and one-quarter days for each month of actual service: Provided 
further, That classified substitute employees, under such regulations as the Post- 
master General may prescribe, shall be granted the same rights and benefits with 
respect to annual and sick leave that accrue to regular employees in proportion 
to the time employed in a pay status and one hundred and sixty-eight hours and 
forty minutes of such employment shall entitle the employees to one and one- 
quarter days’ annual leave and six hours and forty minutes’ sick leave: And pro- 
vided further, That in no event shall a classified substitute employee be credited 
during a twelve-months period with more than fifteen days’ annual and ten days’ 
sick leave. 

While said section of the statute provides for the crediting of 
leave to regular employees on the basis of “each month of actual 
service” it uses different language when referring to classified sub- 
stitute employees and while it grants classified substitute postal em- 
ployees the same rights and benefits with respect to annual and sick 
leave that accrue to regular employees it prescribes specifically the 
basis for computing such annual and sick leave and provides for the 
allowance of such leave “in proportion to the time employed in a pay 
status.” The phrase, “employed in a pay status,” is similar to the 
one used in section 12 (f) of the statute, supra, that is “satisfactory. 
service in a pay status,” and is to be given like construction. Ac- 
cordingly, you are correct in construing the language of section 6 
to authorize the counting—for the purpose of determining sick and 
annual leave credits—of the time classified substitute employees are 
absent on authorized leave with pay as creditable service. 





(B-53783) 
FEDERAL EMPLOYEES PAY ACT OF 1945 


Where the aggregate compensation (basic compensation plus additional com- 
pensation in lieu of overtime) received on June 30, 1945, by a consultant 
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employed on a per diem “when actually employed” basis and having a 
regular 8-hour tour of duty was in excess of $10,000 per annum, the daily 
rate saved to him under section 603 (b) (2) of the Federal Employees Pay 
Act of 1945 is the maximum payable for any one day’s service of 8 hours 
or more irrespective of whether it falls on an overtime day or causes the 
workweek to exceed 40 hours, and the proper proportion thereof is the 
maximum payable for a day’s service of less than 8 hours. 25 Comp. Gen. 
121, distinguished. 

State, Rural Rehabilitation, and Farm Ownership Committeemen of the Farm 
Security Administration, Department of Agriculture, who are not full-time 
employees within the meaning of section 604 (a) and (b) of the Federal 
Employees Pay Act of 1945, relating to the establishment for full-time 
officers and employees of a basic administrative workweek of 40 hours with 
a pay period for every two such workweeks, may continue to be paid on a 
monthly pay roll. 

Since the method prescribed by section 604 (d) of the Federal Employees Pay 
Act of 1945 for converting an annual salary rate to an hourly rate includes, 
in effect, an allowance for any holiday occurring within a workweek, part 
time employees paid upon the basis of the number of hours worked are 
entitled to pay for any holiday occurring within the regularly scheduled 
workdays for the individual employee; however, part time employees who 
work a prescribed number of hours per week, but not in accordance with a 
regular tour of duty, may not be paid for any holidays on which they 
performed no work. 

A per diem “when actually employed” employee who traveled on a Sunday 
preceding a holiday (Labor Day, 1945) and was in a travel status the re- 
mainder of the 44-hour administrative workweek is entitled, under the per 
diem, etc., employee holiday pay statute of June 29, 1938, to his regular 
base pay for 8 hours for that holiday on which he performed no work, pro- 
vided he had served at least one year prior thereto, but, if he had not been 
employed for one year, he is not entitled to the holiday pay irrespective of 
whether he was at a temporary duty station or in actual travel. 

A per diem “when actually employed” employee who was in a travel status during 
the 44-hour administrative workweek, having traveled on a Sunday preced- 
ing a holiday (Labor Day, 1945), but who failed to receive pay under the 
per diem, etc., employee holiday pay statute of June 29, 1938, for the holiday 
on which he performed no work because he had not been employed for a year 
prior to the holiday is entitled to straight time for such Sunday while in a 
travel status, so as to entitle him to the same aggregate compensation for that 
week as if he had been employed the preceding year. 

The extra holiday pay received by an employee at the rate of one and one- 
half times his regular basic rate of compensation pursuant to section 302 
of the Federal Employees Pay Act of 1945 for work on a holiday is not 
subject to a deduction for retirement purposes required by the act of May 
29, 1930, as amended, which specifically excludes all compensation given in 
addition to base pay from the “basic salary, pay, or compensation” sub- 
ject to the deduction. 

The additional compensation which an employee receiving $1800 per annum 
or less on June 30, 1945, would have received under the aggregate compensa- 
tion guarantee provisions of section 603 (a) of the Federal Employees Pay 
Act of 1945 had he not been separated from the service prior to the estab- 
lishment of a 40-hour administrative workweek may not be included in the 
computation of the lump-sum leave payment which is required to be made 
on the basis of the rate of basic compensation in effect on the last day of 
duty, under the act of December 21, 1944, even though such workweek was 
established during the leave period over which the lump sum was computed. 

The provision in section 603 (b) of the Federal Employees Pay Act of 1945, per- 
mitting an employee whose aggregate compensation (including overtime) 
was in excess of $10,000 per annum on June 30, 1945, to continue to receive 
overtime compensation not to exceed said aggregate until his overtime hours 
are reduced, does not prohibit, upon the administrative reduction of overtime 
hours, the payment to such employees of overtime compensation for actual 
overtime work if officially ordered or approved, not exceeding the rate of 
compensation payable on June 30, 1945, or the amount of $24.17 for any two- 
week pay period. 
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Comptroller General Warren to the Secretary of Agriculture, December 20, 
1945: 


I have your letter of November 6, 1945, as follows: 


1. The Department employs an expert consultant in an unclassified position 
at the flat daily rate of $50.00 per diem. The authority for such appointment 
is contained in the Rural Electrification Act of 1936 (7 U. S. C. 911). This 
expert is irregularly employed when his services are required and paid on a 
“when actually employed” basis. In connection with the Federal Employees Pay 
Act of 1945, several questions have arisen regarding employees of this type. 

Since this employee is hired at a rate per day in a position not subject to the 
Classification Act of 1923, as amended, and this rate of compensation was estab- 
lished pursuant to administrative authority and not by wage boards, it is 
assumed that in view of your Decision B-36792 dated September 15, 1943 (23 
Comp. Gen. 195) and Decision B-51099 dated July 28, 1945, [25 Comp. Gen. 121] 
in which you stated “the compensation of all personnel subject to said sections 
(604 (a) and (d)), of the statute who work less than full time should be com- 
puted and paid upon an hourly basis rather than upon a daily basis,” this 
consultant will be paid for the actual number of hours worked during a day 
even though more or less than 8 hours per day. 

It is clear that an employee of this type is subject to the provisions of the 
Pay Act of 1945 with respect to overtime compensation in accordance with your 
Decision B-50979 dated July 23, 1945, [25 Comp. Gen. 86] but that his basic 
compensation may be increased only by administrative action. However, this 
employee who is paid at the rate of $50.00 per day had an annual equivalent 
rate in excess of $10,000 on June 30, 1945. ($50.00X313=$15,650.) He is in 
the position he held on June 30, 1945, and on such date was receiving additional 
compensation in lieu of overtime compensation of 15 percent of so much of his 
basic compensation as did not exceed $2900. Therefore, it would appear that 
an employee paid at such rate would come under the provisions of section 
603 (b) (2) of the statute which states, “Any officer or employee who, because 
of the receipt of additional compensation in lieu of overtime compensation, was 
receiving aggregate compensation at a rate in excess of $10,000 per annum on 
June 30, 1945, may continue to receive such rate of aggregate compensation so 
long as he continues to occupy the office or position he occupied on such date 
but in no case beyond June 30, 1947.” If this employee who has a regularly 
established daily tour of duty of eight hours per day and is paid at a rate of 
$50 per diem, does come under this provision, what amount of pay will he 
receive under the following conditions?: 

a. Employee works 8 hours for one day during administrative workweek? 

b. Employee works 10 hours for one day during administrative workweek? 

ce. Employee works 40 hours during administrative workweek? 

d. Employee works the 40-hour basic workweek and 4 hours overtime? 

e. Employee works the 40-hour basic workweek and 8 hours overtime? 

2. The Farm Security Administration in the administration of its loan pro- 
grams employs three types of committeemen: (1) State Committeemen, (2) 
Rural Rehabilitation Committeemen, and (3) Farm Ownership Committeemen, 
none of whom are in positions subject to the Classification Act of 1923. The 
compensation of the first two groups is fixed administratively at a daily rate 
and apparently is subject only to the overtime provisions of the Federal Em- 
ployees Pay Act of 1945. The compensation of the third group, however, is fixed 
by law and, therefore, by reason of the provisions of section 602 (a) is subject 
to the provisions of that Act insofar as increases in the compensation rate are 
concerned. 

The question which arises is confined to the pay roll period for which pay 
rolls should be prepared for these employees. In the past it has been the 
practice to pay all committeemen monthly. The Farm Ownership Committee- 
men are limited by law to five days’ employment per month; consequently, there 
is an audit advantage in maintaining records for these committeemen by months 
which likewise affords better opportunity for audit of the pay rolls to assure 
compliance with this limitation. Section 604 of the Federal Employees Pay 
Act of 1945 requires the heads of the several departments to establish for all 
full time officers and employees both in the departmental and the field services a 
basic administrative workweek of 40 hours. Section 604 (b) requires that be- 
ginning not later than October 1, 1945, each pay period for all officers and em- 
ployees (with stated exceptions) referred to in subsection (a) shall cover two 
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administrative workweeks. None of these employees referred to herein are full 
time. The Farm Ownership Committeemen cannot be full time, because, as 
stated, they are limited by statute to five days per month; the State Committee- 
men have been administratively limited to less than full time for each workweek 
and the Rural Rehabilitation County Committeemen have never rendered full 
time service and are now being limited by administrative regulation to not more 
than 20 working days per month or not more than five working days eight hours 
each per week. The Farm Security Administration prefers to continue to pay 
roll all types of its committeemen on a monthly basis. It would be difficult to 
pay roll one type on one basis and another type on another basis because the 
same employees are frequently required to serve on both types of county com- 
mittees, rendering services on different days but always less in the aggregate 
than full time each workweek. It is realized that a bi-weekly method would 
facilitate auditing for overtime calculations, but it is believed that the limitations 
imposed adequately safeguard against any overtime being worked, therefore, is 
it permissible to continue to pay roll the three types of committeemen monthly? 

3. With the return of statutory holidays as non-work days in the Federal 
Government, a number of questions have arisen with respect to payment of 
certain classes of employees when prevented from working by reason of the 
holiday and when actually working or in travel status on a holiday. The ques- 
tions are as follows: 

a. Part time employees. 

The Department employs considerable personnel on a part time basis, For 
some of these employees a regular tour of duty is established with definite hours 
to be worked on specified days during each week. These vary from employees 
who work a few hours each day of the basic workweek to those who work 8 hours 
one specific day of the week. Their annual salary formerly was computed as a 
proportionate part of a full time annual salary rate and is now figured at a 
daily or hourly rate derived from an annual classified salary rate pursuant to 
the formula prescribed by section 604 (d) of the new pay statute. 

Previously, part time employees received pay for holidays (23 ©. G. 584) 
and it appears reasonable that they should continue to do so when holidays fall 
on days they would otherwise be required to work but are prevented from doing 
so by reason of the holiday. In your Decision B-51571 dated August 22, 1945, 
it is stated that “Therefore, in the absence of a statute providing otherwise, 
all part time work of employees subject to the Classification Act should be paid 
for upon the basis of the number of hours actually employed. * * *”’ The 
question is whether “the number of hours actually employed” means hours worked 
or refers to the employee’s tour of duty? If it means the latter, shall part 
time employees working a regular tour of duty be paid for holidays when 
prevented from working on their scheduled days because of such holidays? Shall 
part time employees who work a prescribed number of hours per week but not 
in accordance with a regular tour of duty be paid for holidays? 

b. Per diem employees. 

In your decision B-51099 [25 Comp. Gen. 121] dated July 28, 1945, to this 
Department in answer to question 9, it is stated that, “* * * a W. A. EB. 
employee may be paid compensation at a basic rate for Sunday travel which 
would not cause his aggregate compensation for the administrative workweek 
in which the Sunday occurs to exceed the amount he would have received for 
that week pursuant to the rule stated in answering question 8 had he been a 
full time employee. In other words, a W. A. E. employee, working full time 
during any week, is entitled to the same aggregate compensation—basic plus 
overtime as a full time employee would receive.” In cases where a holiday 
occurs during the administrative workweek while a W. A. E. employee is in 
travel status does the same rule apply for the holiday as outlined above for 
Sunday? Does it make any difference whether the employee is actually traveling 
on the Sunday or holiday or is in a travel status while stationed at a temporary 
duty station on the Sunday or holiday, and performs or does not perform work 
on either day? If such employee is to be paid compensation for a holiday while 
in travel status, will he receive holiday pay at time and one-half even though 
no work is performed? For example: 

A W. A. BE. employee travels on Sunday, is in travel status at temporary duty 
station Monday through Friday and travels on Saturday back to official head- 
quarters. Monday of that week is Labor Day on which no work is performed. 
The administrative workweek for full time employees is 44 hours. Shall the 
employee receive pay for 44 hours—32 hours at regular pay, 4 hours at over- 
time pay, and 8 hours at holiday pay? If in this case the employee is not to 
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be paid for Labor Day either at regular or holiday pay, would it make any 
difference if this employee had traveled on Labor Day? 

A W. A. E. employee travels on Wednesday, is in travel status at temporary 
duty station Thursday through Wednesday, and returns to official headquarters 
on Thursday. Monday of that week is Labor Day. Work is performed on Satur- 
day and Monday, the holiday, but no work is performed on Sunday. The ad- 
ministrative workweek for full time employees is 40 hours. It is clear the 
employee should receive regular pay for 32 hours for the first week. Shall he 
receive regular pay for 32 hours and holiday pay for 8 hours or regular pay 
for 24 hours and holiday pay for 8 hours for the second week? 

ec. Where employees work on a holiday ‘and are paid time and one-half, should 
all this pay be considered base pay and be subject to retirement, or should only 
that portion of the pay which represents straight time be considered base pay 
and be subject to retirement or should none of it be considered base pay? 

For example: 

An employee CAF-9 at $3640 works 10 hours on Labor Day for which he would 
be paid $26.25 ($1.75 x 1% x10). Should retirement be deducted from $26.25 or 
$14.00 the regular pay for 8 hours, or from neither? 

4. The 40-hour administrative workweek was established for the Department 
of Agriculture effective September 9, 1945. In accordance with Section 608 (a) 
of the Pay Act of 1945 certain employees who received less than $1800 per annum 
on June 30, 1945, will be eligible to be paid additional compensation upon the 
establishment of the 40-hour administrative workweek. With respect to the ap- 
plication of this additional compensation in cases where the services of employees 
are terminated, the question arises as to the amount of lump-sum payable to 
such employees. 

If an employee is terminated August 30, 1945, and his accumulated leave 
would extend beyond September 9, 1945, shall the amount of additional compen- 
sation he would have received had he remained in service be computed in his 
lump-sum payment? 

If an employee is terminated September 12, 1945, shall the amount of addi- 
tional compensation be computed in his lump-sum payment? 

5. Section 6038 (b) of the Pay Act of 1945 states that, “Notwithstanding any 
other provision of this Act, no officer or employee shall, by reason of the enact- 
ment of this Act, be paid, with respect to any pay period, basic compensation, or 
basic compensation plus any additional compensation, provided in this Act, at a 
rate in excess of $10,000 per annum, except that (1) any officer or employee who 
was receiving overtime compensation on June 30, 1945, and whose aggregate rate 
of compensation on such date was in excess of $10,000 per annum may receive 
overtime compensation at such rate as will not cause his aggregate rate of com- 
pensation for any pay period to exceed the aggregate rate of compensation he was 
receiving on June 30, 1945, until he ceases to occupy the office or position he 
occupied on such date or until the overtime hours of work in his administrative 
workweek are reduced by action of the head of his Department * * * and when 
such overtime howrs are reduced such rate of overtime compensation shall be 
reduced proportionately, * * *.” (Italics supplied.) 

Is the italicized portion of this section correctly interpreted to mean that upon 
the establishment of a 40-hour administrative workweek, employees who receive 
$10,000 basic compensation even though their aggregate rate of compensation prior 
to June 30, 1945, was in excess of $10,000, may not be paid for officially ordered 
overtime in excess of the 40-hour administrative workweek? If this interpreta- 
tion is not correct, is the amount of excess overtime for which they may be paid 
in any pay period limited to $24.17 (145 x $628.33) ? 

This question is raised since the General Accounting Office Salary Table No. 22 
for a 40-hour week shows an hourly overtime rate for the $10,000 annual salary 
rate. 


The questions presented will be answered in the order in which 
stated : 

1. With respect to the additional compensation payable prior to July 
1, 1945, to the expert consultant appointed at $50 per day, it was held 
in a similar case, 24 Comp. Gen. 495, as follows (quoting from the 
syllabus) — 


The additional compensation of 15 percent of so much of earned basic compen- 
sation as is not in excess of a rate of $2,900 per annum, to which a consultant 
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employed on a per diem “when actually employed” basis is entitled as an inter- 
mittent or irregular employee under section 3 (a) of the War Overtime Pay Act 
of 1943, should be prorated on a daily basis, and, there being nothing in his con- 
tract of employment, or otherwise, limiting the number of days per week or year 
he might be required to serve, such daily additional compensation may not exceed 
Yeo (not Ys) of $2,900. 

Fifteen percent of $8.05 (1469 of $2,900) is $1.20 which, added to the 
$50 per diem rate, would result in the daily compensation of $51.20 
which rate was the one properly payable to this expert consultant for 
each day of service prior to July 1, 1945. Section 603 (b) of the 
Federal Employees Pay Act, approved June 30, 1945, 59 Stat. 303, 
provides : 

(b) Notwithstanding any other provisions of this Act, no officer or employee 
shall, by reason of the enactment of this Act, be paid, with respect to any pay 
period, basic compensation, or basic compensation plus any additional compen- 
sation provided by this Act, at a rate in excess of $10,000 per annum, except that 
(1) any officer or employee who was receiving overtime compensation on June 
80, 1945, and whose aggregate rate of compensation on such date was in excess 
of $10,000 per annum may receive overtime compensation at such rate as will not 
cause his aggregate rate of compensation for any pay period to exceed the aggre- 
gate rate of compensation he was receiving on June 30, 1945, until he ceases 
to occupy the office or position he occupied on such date or until the overtime 
hours of work in his administrative workweek are reduced by action of the 
head of his department or independent establishment or agency, or Government- 
owned or controlled corporation, and when such overtime hours are reduced 
such rate of overtime compensation shall be reduced proportionately, and 
(2) any officer or employee who, because of the receipt of additional compensa- 
tion in lieu of overtime compensation, was receiving aggregate compensation 
at a rate in excess of $10,000 per annum on June 30, 1945, may continue to receive 
such rate of aggregate compensation so long as he continues to occupy the office 
or position he occupied on such date but in no case beyond June 30, 1947. 

The rate of $51.20 per day saved to this employee under section 
603 (b) (2) exceeds the rate of $10,000 per annum and includes a per- 
centage in lieu of overtime. Accordingly, no more than that amount 
may be paid this employee for any one day’s service of 8 hours or more; 
and as this rate was obtained by dividing the maximum overtime per- 
centage by 360, the same rate is payable for each full day’s service 
irrespective of whether it falls on an overtime day or causes the 
aggregate number of hours in any workweek to exceed 40. As this 
employee regularly works an 8-hour day, the payment for each day 
in which less than 8 hours are worked should be the proportionate 
part of $51.20 represented by the number of hours so worked. Accord- 
ingly, payment in examples a and b would be the same, but no more 
definite answer than that above indicated can be given with respect 
to examples c, d, and e in the absence of a statement of the number 
of hours worked on each day involved. 

The rule in B-51099, 25 Comp. Gen. 121, referred to in the second 
paragraph of your letter, was stated with respect to employees who 
were not subject to the limitation in section 603 (b) of the Federal 
Employees Pay Act and is not for application here. 

2. As the three types of committeemen described are not full-time 


employees within the meaning of section 604 (a) and (b) of the Fed- 
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eral Employees Pay Act of 1945, 59 Stat. 303, it follows that the direc- 
tion in that section for the establishment of pay periods of two weeks 
each is not required to be applied to such committeemen. Accord- 
ingly, there would be no legal objection to continuing to pay these 
employees on a monthly pay roll. 

3 (a). In 23 Comp. Gen. 584, it was held (quoting from the 
syllabus) : 


Inasmuch as the per annum part time compensation of an employee regularly 
employed part time is computed by multiplying the per annum salary rate 
properly fixed for similar full time service based on 360 days per annum by the 
fraction of time actually worked by the part time employee—which computation 
results in the payment of compensation for every day of the year, including Sun- 
days and holidays—part time employees paid on a per annum basis are entitled 
to compensation for Christmas Day, 1943, a legal holiday on which they were 
prevented from working because the office was closed on that day. 


In decision of August 22, 1945, B-51571, 25 Comp. Gen. 212, referred 
to in your submission, the sixth question submitted for decision was 
whether the former method of computing daily compensation of part- 
time employees with regard to the proportionate part of the per annum 
rate should be continued under the Federal Employees Pay Act. In 
answer to that question it was stated : 


* * * However, for many years this office has recognized in decisions 
that part-time salary rates of employees occupying positions subject to the 
Classification Act may be fixed upon a per annum basis with a proportionate 
credit for Sundays and holidays on which no work is performed by full-time 
employees. Also, there has been stated in the decisions the formula for com- 
puting the per annum part-time salary rate and, also, for increasing such rates 
under the provisions of the overtime laws in effect prior to July 1, 1945. See, 
particularly, 22 Comp. Gen. 1043. The underlying reason for those decisions was 
that compensation prior to July 1, 1945, was paid for every day of the year 
including Sundays and holidays and other nonwork days for full-time employees 
and, upon that basis, it was concluded that a part-time employee should receive 
a proportionate benefit for compensation which a full-time per annum employee 
would have received on Sundays, holidays, and other nonwork days on which 
no work was performed. However, sections 201 and 604 of the new pay statute, 
effective July 1, 1945, providing for division of an annual salary rate into units 
of weeks and hours of employment with no credit allowed for any time not 
worked or not otherwise in a leave with pay status—which latter status a 
part-time employee cannot have—there no longer exists any reasonable basis 
for continuing the computation and payment of part-time salary rates upon a 
per annum basis. Therefore, in the absence of a statute providing otherwise 
(compare decision of August 14, 1945, B-51244), all part-time work of employees 
subject to the Classification Act should be paid for upon the basis of the 
number of hours actually employed, the annual rate fixed by the Classification 
Act for full-time employees to be divided pursuant to the formula prescribed 
by section 604 (d) of the new pay statute to determine the rate per hour. * * 


Section 604 (d) of the Federal Employees Pay Act of 1945, 59 Stat. 
304, provides as follows: 


(d) (1) Hereafter, for all pay computation purposes affecting officers or em- 
ployees in or under the executive branch, the judicial branch, or the District of 
Columbia municipal government, basic per’ annum rates of compensation estab- 
lished by or pursuant to law shall be regarded as payment for employment dur- 
ing fifty-two basic administrative workweeks of forty hours. 

(2) Whenever for any such purpose it is necessary to convert a basic monthly 
or annual rate to a basic weekly, daily, or hourly rate, the following rules shall 
govern: 

(A) A monthly rate shall be multipled by twelve to derive an annual rate; 

(B) An annual rate shall be divided by fifty-two to derive a weekly rate; 
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(C) A weekly rate shall be divided by forty to derive an hourly rate; and 
(D) A daily rate shall be derived by multiplying an hourly rate by the number 
of daily hours of service required. 


It will be noted that the final result of the method of computation 
set forth in said section 604 (d) is that the annual rate is divided 
by the number of hours in each workweek, which would include allow- 
ance for any holidays occurring within that workweek. Accordingly, 
employees paid for part-time work upon the basis of the number of 
hours worked are entitled to pay for any holiday occurring within 
the regularly scheduled workdays for the individual employee. Part- 
time workers who work a prescribed number of hours per week, but 
not in accordance with a regular tour of duty, properly may not be 
paid for any holidays as it cannot be stated that they were prevented 
from working on a particular day because it was a holiday. See Pub- 
lic Resolution No. 127, of June 29, 1938, below. 

(b) As stated in decision B-51099 (25 Comp. Gen. 121), referred 
to by you (question and answer 9), W. A. E. employees working full 
time are entitled to compensation while in a travel status on the same 
basis as a regular full-time employee. However, there was not involved 
in that decision any question of pay for holidays. Public Resolution 
No. 127, approved June 29, 1938, 52 Stat. 1246, provides: 


That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis are 
relieved or prevented from working solely because of the occurrence of a holiday 
such as New Year’s Day, Washington’s Birthday, Memorial Day, Fourth of July, 
Labor Day, Thanksgiving Day, Christmas Day, or any other day declared a holi- 
day by Federal statute or Executive order, or any day on which the departments 
and establishments of the Government are closed by Executive order, they shall 
receive the same pay for such days as for other days on which an ordinary day’s 
work is performed. 


It is reasonably settled that the determination of whether a par- 
ticular employee is a “regular” employee, within the meaning of the 
above statute, is not dependent upon the classification of his appoint- 
ment under the Civil Service laws and regulations but, rather, as a 
general guide, upon the employee’s classification for leave purposes. 
19 Comp. Gen. 426, 20 id. 411. In decision of November 15, 1945, 
B-53211, 25 Comp. Gen. 407, it was held: 

Applying the principles enunciated in the quoted decision [20 Comp. Gen. 411] 
in conjunction with the definitions of permanent, temporary, and indefinite em- 
ployees contained in the present leave regulations, it will be seen that temporary 
employees, that is, employees appointed for definite periods of time not exceeding 
one year, are not to be considered “regular” employees within the meaning of 
that term as used in the said holiday pay statute of 1938; and indefinite em- 
ployees, that is to say, persons appointed on the basis of “when actually employed” 


or “for the duration of the job,” are required to work one year before they may be 
classified as “regular” employees and be entitled to the benefits of the said act. 


In the first example stated, involving a W. A. E. employee who 
performed no work on Labor Day although in a travel status at a 
temporary duty station, the answer is largely dependent upon whether 
such employee was entitled to leave, that is, whether he had served at 
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least one year prior to Labor Day. If so, he would be entitled to 
receive his regular base pay for 8 hours for that holiday, or a total 
of 40 hours base pay plus 4 hours overtime for that week. If he had 
not been employed for one year prior thereto, no compensation would 
be payable for the holiday if no actual work was performed on that 
day, it being immaterial whether he spent the time at a temporary 
duty station or in actual travel. However, as the failure to receive 
pay for the holiday would reduce his week’s compensation below that 
normally earned, he may be paid 8 hours straight time for Sunday 
while in a travel status thus entitling him to the same aggregate com- 
pensation for that week as though he had been employed the preceding 
year. B-52095, October 2, 1945, 25 Comp. Gen. 317. 

In the second example stated, in which the W. A. E. employee 
worked on Labor Day and whose workweek was otherwise only 40 
hours, the employee, assuming that he performed no work prior to 
Wednesday of the first week, was entitled to pay for Wednesday 
through Saturday, or 32 hours for that week. For the second week 
involving Monday (Labor Day) through Thursday he would be en- 
titled to regular pay for Tuesday through Thursday, 24 hours, plus 
114 days’ pay (12 hours) as holiday pay for actual work on Monday, 
or 36 hours, plus any additional hours he may have worked in that 
workweek after Thursday. 

(c) Section 10 of the act of May 29, 1930, 46 Stat. 475, as amended 
by section 7 of the act of January 24, 1942, 56 Stat. 16, requires the 
deduction for retirement purposes of 5 percent of the “basic salary, 
pay or compensation.” Section 4 of the act of May 29, 1930, 46 Stat. 
471, as amended by section 2 of the act of August 4, 1939, 53 Stat. 
1202, provides in pertinent parts, as follows: 

(f) The term “basic salary, pay, or compensation,” wherever used in this Act, 
sha]l be so construed as to exclude from the operation of the Act all bonuses, 
allowances, overtime pay, or salary, pay, or compensation given in addition to 
the base pay of the position as fixed by law or regulation. 

Accordingly, in the light of that statutory definition, where the 
employee worked on a holiday and received one-half day’s extra com- 
pensation therefor under section 302 of the Federal Employees Pay 
Act, 59 Stat. 298, the retirement deductions are to be computed upon 
the basic compensation only for that day and not upon the extra 
holiday pay. 18 Comp. Gen. 375, 377. In the example given, the 
deduction should be based upon $14, and not upon $26.25. 

4, In answer to your fourth question, it is well established that the 
lump-sum leave payment under the act of December 21, 1944, 58 Stat. 
845, upon separation of an employee is to be made at the rate of basic 
compensation of which he was in receipt on the last day of duty 
without regard to any changes which might have taken place in such 
compensation had he remained in the service during the period cov- 
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ered by the leave. 24 Comp. Gen. 728, 768; B-53143, October 30, 1945. 

5. The provision in section 603 (b) of the Federal Employees Pay 
Act that a person who was receiving overtime compensation on June 
30, 1945, and whose aggregate rate of compensation was in excess of 
$10,000 may continue to receive overtime compensation at such rate 
as will not cause his aggregate compensation to exceed the compen- 
sation he was receiving June 30, 1945 “until the overtime hours of 
work in Ais administrative workweek are reduced by action of the 
head of his department,” does not prohibit the payment to such em- 
ployee of overtime compensation for actual overtime work by such 
individual if officially ordered or approved, not exceeding the rate 
of compensation of which he was in receipt on June 30, 1945, as the 
establishment of a 40-hour administrative workweek does not neces- 
sarily reduce the individual’s workweek if administratively excepted 
from the general 40-hour workweek so established, or prevent the 
individual’s workweek being extended as necessity therefor may arise. 
The correct overtime compensation could not, however, exceed $24.17 
for any one two-week pay period. See the 48-hour pay schedule No. 20. 


(B-53543) 


TRAVELING EXPENSES—RECALL TO OLD STATION PRIOR TO 
COMPLETION OF TRAVEL TO NEW STATION 


An amendatory travel order directing an employee, who was at a temporary duty 
station under orders authorizing temporary duty en route to his new station, 
to return to his former headquarters for further duty and thence to the 
new station may be construed only as a suspension or eancellation of the 
previous transfer order, so that the old station continued to be his official 
station whereat no per diem in lieu of subsistence or other traveling ex- 
penses are payable; but, to the extent otherwise authorized by the Stand- 
ardized Government Travel Regulations, traveling expenses, etc., may be 
_ for temporary duty away from such official station. under the original 
orders. 


Comptroller General Warren to R. McCarthy, Department of Commerce, 
December 21, 1945: 


By letter of October 30, 1945, from the Civil Aeronautics Admin- 
istration, there was forwarded here for consideration your letter of 
October 19, 1945, as follows: 


The enclosed voucher in favor of Mr. Frank E. Shivers, Communications Liaison 
Officer, in the amount of $300.28 is forwarded for your opinion as to legality of 
payment. Payments to date have been made to Mr. Shivers for the period No- 
vember 18, 1944 to May 15, 1945 on D. O. Voucher Nos. 21-10313, 21-10762, and 
21-15663; dates paid February 28, 1945, March 10, 1945 and June 30, 1945, 
respectively. 

Enclosed is a copy of Travel Order 945-101 directing Mr. Shivers to travel from 
Seattle, Washington, to Honolulu, T. H. via Santa Monica, California for the pur- 
pose of changing Official Headquarters and performance of official duties in Santa 
Monica, California. The facts are as follows: 

Mr. Shivers departed Seattle, Washington November 18, 1944 to effect his 
change of headquarters and, as directed, stopped at Santa Monica, California to 
recruit and train personnel for assignments in the Ninth Region (Honolulu, T. H.). 
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He remained in Santa Monica and vicinity until April 12, 1945 at which time he 
departed for Seattle, Washington in accordance with instructions from the 
Regional Administrator of the Honolulu Office, as provided in attached copy of 
Travel Order No. 945-101.1. 

When Mr. Shivers departed from Seattle on November 18, 1944, to all intents and 
purposes Honolulu would be his headquarters. In accordance with his change 
of headquarters at that time, Mr. Shivers gave up his home and had his furniture 
prepared for subsequent shipment to Honolulu. However, due to restrictions on 
shipping to the Hawaiian Islands at that time, the actual shipment of household 
goods was not made. 

It is intended to summarize the elements involved in connection with Mr. 
Shiver’s official change of headquarters and to point out that his interrupted 
travel in connection with his official change of headquarters, with deviation to 
other points as directed, was due to a situation created by urgent demands in the 
discharge of CAA’s responsibility in connection with military operations. In the 
review of the various decisions of your office, in endeavoring to arrive at a con- 
clusion, cognizance is taken of 10 Comp. Gen. 469, 16 Comp. Gen. 732 and 19 Comp. 
Gen, 347, wherein it is held that it is not within the authority vested in the head 
of a department or other administrative official charged with the duty of desig- 
nating posts of duty of Government employees to designate an employee's Official 
Headquarters for the purpose of allowing per diem, where such point is not in 
fact the point where the employee is not required to spend most of his time in the 
performance of his assigned duties. It does not appear that the above-mentioned 
decisions are applicable when viewed in the light of the circumstances as related 
herein, since in this instance Honolulu is for all intents and purposes his Official 
Headquarters and his arrival in Honolulu has merély been postponed. 

F. E. Shivers, employed in the Seventh Region Training Center at Seattle, was 
selected by the Ninth Region for the position of Regional Communications Liaison 
Officer in the Ninth Region, arriving in Santa Monica, California for temporary 
recruitment detail prior to completion of his permanent transfer to Honolulu. 
(Attachment #1.) The personnel situation in the Ninth Region at this time 
had reached a most critical stage, with the likelihood that unless immediate 
corrective action was taken Ninth Region facilities would no longer be able to 
assume the work-load placed on them by the military services in connection with 
the war effort. 

Mr. Shivers reported at Santa Monica on November 22, 1944 with the definite 
intention of proceding to Honolulu for permanent assignment there upon com- 
a of the Santa Monica recruitment and training work. (See attachment 

2.) 

The critical labor shortage in the Los Angeles area was not conducive to satis- 
factory recruitment of trainees and it was with difficulty that Mr. Shivers mus- 
tered a class of five trainees. This office was not optimistic over the prospects for 
recruitment in the West Coast area and considered that this plan might fail 
entirely and it would be necessary to forego such recruitment and utilize Mr. 
Shiver’s service for intensive recruitment and training at Honolulu, (See at- 
tachment #3, paragraph 5.) ' 

By letter of March 1, 1945, the office of the Director of Federal Airways of 
this Administration was informed of unsatisfactory recruitment and training 
prospects at Santa Monica, with the advice that this office was considering detail 
of Mr. Shivers to Kansas City for an attempt at recruitment and training there. 
(See attachments #4, and #5.) This office deemed it desirable at that time, 
however, to complete the transfer of Mr. Shivers to Honolulu prior to any other 
duty assignments, and arrangements were made with local military offices for 
a surface priority for him to enter the Territory of Hawaii. (See attachments 
#6 and #7.) 

The Washington Office advised by dispatch in reply to Honolulu letter of 
March 1, 1945, that an effort was being made to obtain 18 trainee positions and 
suggested Mr. Shivers arrange for training the future incumbents of these 
positions at the Seattle Training Center, since all other training centers were 
being discontinued due to shortage of funds. The selection of Seattle as a 
location for training purposes was questioned by this office but due to the clos- 
ing of other training centers, it was apparently the only alternative available. 
(See attachments #8, #9 and #10.) 

Our urgent need for additional personnel required that we proceed with train- 
ing arrangements at Seattle at the earliest practicable date, inasmuch as this 
appeared to be our only possibility for mainland recruitment. Mr. Shivers was 
directed to proceed there for this purpose. This office still considered it desir- 
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able to complete Mr. Shivers’ transfer prior to assumption of any further duties, 
and early in March attempted to gain military approval of airplane transpor- 
tation for Mr. Shivers from San Francisco to Hawaii without success. The 
Commanding General’s Office informed our representative that the backlog of 
high priority military, travel at San Francisco did not permit such approval. 
In view of the long delays incurred in surface travel and our urgent need for 
personnel, Mr. Shivers was instructed to proceed directly to Seattle for further 
training work there, although we would have much preferred he first complete 
his transfer to Honolulu where he could have better familiarized himself with 
conditions peculiar to this area and improved his qualifications for Hawaiian 
recruitment and training. This office was dubious of recruitment prospects at 
Seattle but saw no reason to question the information contained in Seattle 
dispatch of April 20 advising of recruitment conditions there. (See attachments 
#11 and #12.) 

Mr. Shivers was successful in obtaining a full class of trainees, the last of 
whom will be graduated and transferred to Honolulu approximately December 
1, 1945. Mr. Shivers has been instructed to proceed to Honolulu upon completion 
of his work at Seattle and is expected here approximately December 15, 1945. 

We again desire to stress the heavy responsibilities placed on Ninth Region 
facilities in connection with the war effort, and while this employee’s travel 
is not in accordance with normal practice, it was dictated by the urgent neces- 
sities of war. 

(A) In view of the above and inasmuch as Mr. Shivers’s arrival in Honolulu 
has been postponed, and since Honolulu is the only point that can be called his 
headquarters, may payment of per diem while in Seattle, in accordance with 
Administrative Regulations which permit $6.00 for the first 30 days, $5.00 for 
the next 30 days, $3.00 for the next 30 days, and none thereafter at any one 
point, be made by this office? 


From the facts stated in your submission, it appears that there was 
a bona fide intention to effect a change of headquarters of this employee 
from Seattle, Washington, to Honolulu, and that travel order No. 
945-101 of October 31, 1944, was approved by the regional adminis- 
trator to accomplish that purpose, but said order required temporary 
duty at Santa Monica, California, before proceeding to Honolulu. 
While it is not shown that authority to issue transfer orders had been 
delegated by the Secretary of Commerce to the regional administrator, 
it is assumed for the purpose of this case that authority had been 
so delegated to him in accordance with authorization in the Depart- 
ment of Commerce Appropriation Act for 1945 approved June 28, 
1944, 58 Stat. 424. However, before such transfer was consummated, 
the employee was directed by amendatory order No. 945-101.1 of 
March 30, 1945, to return to-his former headquarters at Seattle for 
the performance of further duty at that place, thence “to Honolulu, 
T. H. via intermediate and other points.” In the circumstances, the 
order directing his return to Seattle may be construed only as a sus- 
pension or cancellation of his previous order for transfer of head- 
quarters, in which event Seattle continued to be his official head- 
quarters and no per diem in lieu of subsistence may be paid to him 
while on duty at Seattle. As his orders otherwise properly directed 
the performance of temporary duty while away from Seattle, the 
voucher may be certified for payment for the items claimed for mileage, 
travel expenses, and per diem in lieu of subsistence, to the extent 
authorized by the Standardized Government Travel Regulations for 
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the time spent on temporary duty away from Seattle under the orders 
involved but not for any per diem in lieu of subsistence or other travel 
expenses for the time spent at Seattle. 

The voucher is returned herewith. 





(B-53938) 


FEDERAL EMPLOYEES PAY ACT OF 1945—OVERTIME COMPENSATION— 
CONSULTANTS EMPLOYED ON PER DIEM “WHEN ACTUALLY EM- 
PLOYED” BASIS 


Consultants paid on a per diem “when actually employed” basis at rates which 
are fixed administratively pursuant to statutory authority without regard 
to the Classification Act, who are not expressly excepted by the provisions 
of section 102 of the Federal Employees Pay Act of 1945 from the overtime 
provisions of section 201 of said act, are entitled to and limited to overtime 
computed in accordance with said section 201. 

Where the maximum amount of compensation which may be earned in any one 
year by a consultant paid on a per diem “when actually employed” basis is 
fixed by the employee’s appointment, such amcunt may be considered as the 
annual basic rate of compensation from which the hourly rate should be 
determined pursuant to the formula prescribed by section 604 (d) (2) of the 
Federal Employees Pay Act of 1945 for the purpose of computing overtime 
compensation under the formula prescribed by section 201 of said act. 25 
Comp. Gen. 121, overruled in part. 


Comptroller General Warren to A. D. Burt, Department of the Interior, Decem- 
ber 21, 1945: 


There has been considered your letter of November 2, 1945, as follows: 


1. The Bonneville Power Administration has in its employ several consultants 
who are paid on the basis of when actually employed. On various occasions since 
the passing of the Federal Employees Pay Act of 1945 it has been found necessary 
to require the services of certain of those consultants in excess of forty hours 
per week. 

2. To date those employees have not been paid for their overtime services, there 
being a question as to the overtime rate properly applicable. They have now 
requested payment, not on the basis of an overtime rate, but on the basis of their 
basic when-actually-employed rate, it being their contention that their employ- 
ment agreements which stipulated a specific per diem rate for each employee when 
actually employed were in effect contracts which might not be modified to the 
detriment of one of the contracting parties by the application of the Federal 
Employees Pay Act of 1945. This attitude is maintained even by those con- 
sultants whose earnings are Jess than $2,980 and who would benefit by the applica- 
tion of the act to their overtime. A voucher covering the overtime of those con- 
sultants for payment at the basic rate has been presented to me for certification 
as an authorized certifying officer. 

8. The consultants here involved work intermittently as their services are 
needed. They have no regular tour of duty nor is a minimum number of days 
work per week required. Their basic salary rates are fixed administratively 
pursuant to statutory authority without regard to the Classification Act of 1923. 
It would therefore appear that those employees, since they do not fall within 
any of the exemptions of section 102 of the Federal Employees Pay Act of 1945, 
Public Law 106, 79th Congress, are included in section 101 (a) of the Act and 
are subject to section 201. This conclusion is strengthened by your letter of 
July 10, 1945, to the Commissioner, U. S. Section, International Boundary Com- 
mission (B-50789) [25 Comp. Gen. 35], in which you indicated that the per diem 
employees of that agency were subject to section 201 (a) of the act, and by your 
letter of July 23, 1945 to the Secretary of the Navy (B-50979) [25 Comp. Gen. 86] 
in which you state that “all contract employees, whether full-time, part-time or 
intermittent, who work in excess of forty hours in any administrative work week, 
are entitled to overtime compensation for that week in accordance with the 
formula prescribed by section 201 of the Federal Employees Pay Act of 1945.” 
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4. On the basis of those decisions it does not appear that the enclosed voucher 
may be certified for payment in the amounts stated thereon. It will be noted from 
the enclosed payroll that the period of service of each of the consultants named 
therein has been limited to a certain number of days. The period in each instance 
is considerably less than the basic work year of 260 days. The maximum per 
annum salaries which may be earned by the consultants in question are as follows: 


Otto S. Beyer not in excess of $7,500. 
George W. Hamilton not in excess of $7,500. 
Jugene C. Starr not in excess of $4,500. 
Carl D. Thompson not in excess of $4,5 
Morton Tompkins not in excess of $3,600. 
Edwin M. Kerr not in excess of $2,700. 
Henry M. Hazen not in excess of $1,800. 


5. In the last paragraph of your July 10, 1945, letter to the Commissioner, 
United States Section, International Boundary Commission (B-50789) you used 
the words “per annum equivalent” stating in substance that per diem employees, 
who receive a per annum equivalent of less than $2,980, are entitled to overtime 
compensation at one and one-half times their daily or hourly rate. It therefore 
appears that the formula stated in your letter is applicable in computing the over- 
time compensation for two of the employees listed above, namely: Messrs. Kerr 
and Hanzen, provided “per annum equivalent” means the maximum per annum 
earnings permitted by the employees appointment. On the other hand, if “per 
annum equivalent” means the total which an employee might receive were he 
permitted to work a full basic work year of 260 days, then the formula could be 
applied only in the case of Mr. Hanzen whose maximum earnings for the basic 
work year of 260 days would be $2,600 were he permitted to work 260 days. 

* * *~ * * * * 

7. It will be noted from the enclosed voucher that it covers the period July 1 
to October 6 and that some of the overtime shown thereon dates back to July. 
Due to an inadvertance in this office, presentation of this matter for your con- 
sideration has been delayed. It will therefore be appreciated if you will render 
an opinion in connection with the enclosed voucher at an early date. 


In decision of July 10, 1945, B-50789 (25 Comp. Gen. 35), referred to 
by you, it was held (quoting from the syllabus) : 


The basic compensation of per diem employees of the United States Section, 
International Boundary Commission, United States and Mexico, which is fixed 
administratively pursuant to statutory authority without regard to the Clas- 
sification Act, is not automatically increased by any of the provisions of the 
Federal Employees Pay Act of 1945 relating to basic compensation rate increases, 
but must be adjusted administratively, if at all, subject to the availability of 
funds therefor; however, such employees are entitled to overtime compensation 
under section 201 of said act. 

The overtime compensation for work in excess of 40 hours per week of per 
diem employees of the United States Section, International Boundary Commis- 
sion, United States and Mexico, whose per diem compensation amounts to a per 
annum equivalent (2,080 times the hourly rate) of less than $2,980, should be 
computed under section 201 of the Federal Employees Pay Act of 1945 on the 
basis of 1% times their daily or hourly rate of compensation. 


Also, it was held in decision of July 23, 1945, B-50979 (25 Comp. Gen. 
86), as follows (quoting from the second paragraph of the syllabus) : 


Contract employees employed on a full time basis, or on a part time or inter- 
mittent basis at so much per day or per hour for a limited number of days or 
hours per year, are entitled to overtime compensation under section 201 of the 
Federal Employees Pay Act of 1945 for employment in excess of 40 hours in any 
administrative work-week; to the night pay differential provided by section 301 
of said act when assigned to a regularly scheduled tour of duty at night; and to 
compensation for holiday work under the terms and conditions of seetion 302 of 
said act. 


Sections 101 (a) and 201 (a) and (b) of the Federal Employees 
Pay Act of 1945, 59 Stat. 295, 296, 297, provide: 
702905" —46—vol. 2532 
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Sec. 101. (a) Subject to the exemptions specified in section 102 of this Act, 
titles II and III of this Act shall apply (1) to all civilian officers and employees 
in or under the executive branch of the Government, including Government- 
owned or controlled corporations, and in or under the District of Columbia munic- 
ipal government, and (2) to those officers and employees of the judicial branch 
of the Government, the Library of Congress, the Botanic Garden, and the Office 
of the Architect of the Capitol who occupy positions subject to the Classification 
Act of 1923, as amended. 


* * * * * * * 


Sec. 201. Officers and employees to whom this title applies shall, in addition 
to their basic compensation, be compensated for all hours of employment, offi- 
cially ordered or approved, in excess of forty hours in any administrative work- 
week, at overtime rates as follows: 

(a) For employees whose basic compensation is at a rate less than $2,980 per 
annum, the overtime hourly rate shall be one and one-half times the basic hourly 
rate of compensation: Provided, That in computing such overtime compensation 
for per annum employees, the basic hourly rate of compensation shall be deter- 
mined by dividing the per annum rate by two thousand and eighty. 

(b) For employees whose basic compensation is at a rate of $2,980 per annum 
or more, the overtime hourly rate shall be in accordance with and in proportion 
to the following schedule: 


As consultants paid on a per diem basis at rates administratively 
fixed are not expressly excepted by section 102 of the act from the 
provisions of section 201, it follows that they are entitled to and lim- 
ited to overtime computed in accordance with said section 201, which 
leaves for decision only the question of what is the basic rate of com- 
pensation upon which the formula therein prescribed is to be ap- 
plied— that is, whether it is derived by multiplying the per diem rate 
by the number of working days possible in the year, or the maxi- 
mum amount to which the employee is limited during the year by his 
appointment. 

Section 604 (d) (2) of the Federal Employees Pay Act of 1945, 
59 Stat. 304, prescribes the procedure to be followed in determining 
weekly, daily, or hourly rates when there is known the monthly or 
annual rate, but contains no direction with respect to the computa- 
tion of the annual rate when only the daily rate is known. In 
applying the double compensation statutes to cases in which the em- 
ployee’s appointment contains no limitation upon the number of 
hours or days to be worked in each year, it has been the general 
rule that the per hour or per diem rate must be multiplied by the 
number of possible working hours or days in the year—rather than 
the number of hours or days actually worked—in order to determine 
the annual rate. 3 Comp. Gen. 260; 8 id. 261; 18 id. 768. How- 
ever, where an appointment or contract of employment limits the 
employment to a specified yearly maximum, the maximum so fixed 
has been considered the annual rate for the purpose of applying the 
double compensation statutes. 17 Comp. Gen. 249; 20 id. 407. Ac- 
cordingly, in the cases involved in your submission in which the 
maximum amounts which may be earned in any one year are fixed 
in the employee’s appointment, such amounts may be considered the 
annual basic rates for purposes of the new pay act. In so holding, 
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there has not been overlooked the decision in 25 Comp. Gen. 121, 
page 135, question and answer No. 16, in which a different formula 
for computing the annual rate was approved, but the application of 
either method would have resulted in the same answer to that 
question. Accordingly, the method applied in that case will not be 
followed hereafter. 

However, as the overtime payable under section 201 on salaries up 
to $2,980 is “one and one-half times the basic hourly rate of com- 
pensation,” there are for application in the case of the employees 
whose maximum compensations are fixed at $1,800 and $2,700, respec- 
tively, the provisions of section 604 (d) (1) and (2) of the Federal 
Employees Pay Act of 1945, 59 Stat. 304, which provide: 


(d) (1) Hereafter, for all pay computation purposes affecting officers or 
employees in or under the executive branch, the judicial branch, or the District 
of Columbia municipal government, basic per annum rates of compensation 
established by or pursuant to law shall be regarded as payment for employ- 
ment during fifty-two basic administrative workweeks of forty hours. 

(2) Whenever for any such purpose it is necessary to convert a basic monthly 
or annual rate to a basic weekly, daily, or hourly rate, the following rules 
shall govern: 

(A) A monthly rate shall be multiplied by twelve to derive an annual rate; 

(B) An annual rate shall be divided by fifty-two to derive a weekly rate; 

(C) A weekly rate shall be divided by forty to derive an hourly rate; and 

(D) A daily rate shall be derived by multiplying an hourly rate by the 
number of daily hours of service required. 


Hence, one and one-half times the hourly rate so computed would 
be payable for each hour’s service rendered by such employee in 
excess of 40 hours in each workweek for all overtime ordered and 
approved by administrative authority. 

* ” * * * * y 


(B-53478) 


DEPARTMENTS AND ESTABLISHMENTS—HEADS—BOARDS OF DIREC- 
TORS; STATUS OF BOARD OF DIRECTORS OF SMALLER WAR PLANTS 
CORPORATION UNDER FEDERAL EMPLOYEES PAY ACT OF 1945 


Where the management and control of a particular Government activity has 
been vested by statute in a board of directors, the duties and responsibilities 
of such a board are the duties and responsibilities of all of the members of 
the board acting as a body and no one member may exercise any greater 
authority than that exercised by the other members with respect to the 
management, control, and policies of the particular activity, even though 
he may occupy a particular status on the board such as chairman or presi- 
dent, and, therefore, the board itself, and not merely the president or chair- 
man thereof, is the head of such a Government agency. 

In view of the provisions of section 4 (c) of the act of June 11, 1942, as amended, 
that the management of the Smaller War Plants Corporation “shall be 
vested in a board of five directors,” all of the members of the board—not 
the Chairman alone, even though designated by the President, by and with 
the advice and consent of the Senate, and compensated at a rate in excess 
of that authorized for the other members of the board—constitute the “head” 
of the Corporation within the meaning of section 102 (a) of the Federal 


Employees Pay Act of 1945, so that the entire board is excluded from the 
benefits thereof. 
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Comptroller General Warren to the Chairman, Board of Directors, and General 
Manager, Smaller War Plants Corporation, December 29, 1945: 


There has been considered your letter of October 22, 1945, as follows: 


Your opinion is solicited in connection with the matters set forth in this 
letter. 

The basic problem arises from our desire to compensate members of the Board 
of Directors of the Smaller War Plants Corporation, except the Chairman, at 
increased salary rates provided by the Federal Employees Pay Act of 1945. At 
the present time board members are being compensated at the rate of $9,000 
per annum. Application of the Pay Act provisions would have the effect of 
increasing such compensation to $9,800 per annum. 

We believe that such an increase is strongly suggested by good management. 
The Board of Directors is the prime policy-making body of the Corporation. To 
that extent, all bureau, office, and division heads are subject to the policy direc- 
tion of the Board of Directors and to the administrative direction of the Chair- 
man. Since the Federal Employees Pay Act of 1945 has gone into effect, we have 
been confronted with the improper condition in which some of the subordinate 
officers are actually compensated at rates in excess of the pay of board members. 
The management psychology of such a situation is negative. 

Whether the board members may receive the increased compensation provided 
by the Pay Act depends, it appears to us, upon your decision in two points. 
The first point involves a determination of the head of the department as 
applied to the Smaller War Plants Corporation and the second requires an 
interpretation of the wording in the Appropriations Act which provides the com- 
pensation of board members shall be “not to exceed $9,000 per annum” [italics 
supplied]. 

In regard to the first point, our operating history has left little room for 
doubt that the Chairman and General Manager is, to all intents and purposes, 
the head of the Department. It is our understanding that the term “head of the 
department” as used in Federal regulations and basic statutes, is primarily of 
administrative significance. Administrative responsibility may not be diffused 
and still be effectively exercised. 

The Chairman and General Manager of the Corporation has always been 
regarded as the administrative head of the agency. Any doubt on this point, 
even from an academic angle, would appear to be dissipated by the resolution 
of the Board of Directors passed upon the assumption of office by the present 
Chairman: 

“In War Production Board General Administrative Order No. 2-86 the Chair- 
man of the War Production Board authorized the Vice Chairman of the War 
Production Board for Smaller War Plants to exercise, among other things, the 
power, duties, and functions assigned to the Chairman of the War Production 
Board under Sections 1 and 2 of Public Law 603—77th Congress. 

“Public Law 603—77th Congress under Section 4 assigns certain powers, 
duties, and functions to the Smaller War Plants Corporation. In order that the 
powers, duties, and functions assigned to the Corporation may be most effec- 
tively exercised to achieve the objectives outlined in Public Law 603—77th 
Congress, the Board of Directors of Smaller War Plants Corporation now 
charge their Chairman as General Manager of the Corporation with the duty 
of so coordinating the various powers, duties, and functions referred to above. 
With this in view, he shall therefore direct and be accountable for the general 
administrative and management functions, including the direction of fiscal 
accounts relating to same, the delegation of appropriate duties, and appointment 
and disposition of qualified personnel to necessary positions in accordance with 
the Classification Act of 1923, as amended, the Civil Service Act, and applicable 
rules of the Civil Service Commission, except in all such cases requiring policy 
determination by the Board of Directors.” 

Acts requiring signature or approval of the head of the department have 
been performed by the Chairman and General Manager or have been delegated 
by him when applicable statutes permitted. His capacity in this regard has not 
been challenged. 

Prior to April 27, 1945, there was room for the contention that the administra- 
tive head of the Smaller War Plants Corporation was actually the Chairman 
of the War Production Board. This construction logically evolves from an in- 
terpretation of Public Law 603 approved June 11, 1942. The Chairman of the 
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War Production Board had the appointing authority with respect to the Board 
of Directors of the Smaller War Plants Corporation. 

By the terms of Public Law 42, 79th Congress, approved April 27, 1945, how- 
ever, the appointing power was transferred from the Chairman of the War 
Production Board to the President and the amendment further provided that 
the President should designate one of the members as chairman. 

It is our belief that, notwithstanding the fact that the statutes (Public Law 
603, 77th Congress, and Public Law 42, 79th Congress) vest the management 
of the Corporation in a board of five directors, the additional statutory provi- 
sion that one of the directors shall be designated as chairman by the appointing 
authority and all practical operating considerations clearly repose in the chair- 
man all of the administrative responsibilities ordinarily associated with the head 
of a department. 

Further support for this belief is found in Public Law 156, 79th Congress, 
which established the salary of the Chairman at $12,000 per annum, while the 
salaries of four members of the board were set at $9,000 per annum. An ob- 
vious distinction has been made by Congress between the position of Chairman 
and the positions of other board members and we hold this to be an indication 
that the Chairman is to be regarded as the administrative head of the agency. 

This determination is important because if the board members individually 
and collectively are held to be the head of the agency, all of the positions are out- 
side the Federal Employees Pay Act of 1945. If, as we believe proper, the 
Chairman and General Manager is the head of the agency, the remaining four 
directors would fall within the purview of the Pay Act. 

If you concur with the reasoning thus far advanced, there remains only for 
consideration the point of whether the phrase “not to exceed $9,000 per annum” 
as contained in Public Law 156, 79th Congress, would constitute in itself a bar 
to an increase in the salaries of the board members consistent with the terms 
of the Federal Pay Act of 1945. We have been informally advised by your 
office that the language of the statute is not restrictive. In other words, we 
have been given to understand that there would be no objection to increasing 
the salaries of board members in accordance with any specific pay increase leg- 
islation such as the Pay Act. Your office has repeatedly ruled, however, that 
only a formal decision is binding upon your judgments and affirmation of this 
point is accordingly requested. 

In conclusion we would again mention the desirability of affirmative holdings 
to overcome a situation in which officers subordinate to the Board of Directors 
actually receive compensation in excess of the board members. The members 
of the board are selected from important posts in industry or in business pro- 
fessions and because of board experience in these fields. The rate of compensa- 
tion is not a matter, therefore, which concerns the Board of Directors personally 
from an earnings standpoint, but is rather involved in the need of making the 
level of compensation consistent with the level and dignity of comparable posi- 
tions in Government organizations. 


Section 102 (a) of the Federal Employees Pay Act of 1945, 59 Stat. 
295, 296, provides, in pertinent part, as follows: 


Sec. 102. (a) This Act shall not apply to (1) elected officials; (2) Federal 
judges; (3) heads of departments or of independent establishments or agencies 
of the Federal Government, including Government-owned or controlled cor- 
porations * * *, 


Public Law 603, approved June 11, 1942, 56 Stat. 353, creating the 
Smaller War Plants Corporation, provides: 


Sec. 4. (a) There is hereby created a body corporate under the name “Smaller 
War Plants Corporation” (hereinafter referred to as the “Corporation”). The 
principal office of the Corporation shall be located in the District of Columbia, 
but the Corporation may establish such branch offices in other places in the 
United States as may be determined by the board of directors. 

. e . . . + eo 


(c) The management of the Corporation shall be vested in a board of five 
directors, deemed to be familiar with the problems of small business, to be ap- 
pointed by the Chairman of the War Production Board. The board of directors 
en Aner a chairman and a vice chairman from among the members of the 
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(d) The Corporation shall not have succession, beyond July 1, 1945, except 
for purposes of liquidation, unless its life is extended beyond such date pursuant 
to an Act of Congress. It shall have power to adopt, alter, and use a corporate 
seal, which shall be judicially noticed; to make contracts; to lease such real 
estate as may be necessary for the transaction of its business ; to sue and be 
sued, to complain and to defend, in any court of competent jurisdiction, State 
or Federal; to select, employ, and fix the compensation of such officers, employees, 
attorneys, and agents as shall be necessary for the transaction of the business 
of the Corporation; to define their authority and duties, require bonds of them, 
and fix the penalties thereof; and to prescribe, amend, and repeal, by its board 
of directors, bylaws, rules, and regulations governing the manner in which its 
general business may be conducted and the powers granted to it by law may be 
exercised and enjoyed. The board of directors of the Corporation shall deter- 
mine and prescribe the manner in which its obligations shall be incurred and its 
expenses allowed and paid. * * * 


Public Law 42, approved April 27, 1945, 59 hat. 95, 96, amended 
the said act of June 11, 1942, as follows: 


That the first sentence of section 4 (d) of the Act entitled “An Act to mobilize 
the productive facilities of small business in the interests of successful prosecu- 
tion of the war, and for other purposes”, approved June 11, 1942, as amended, is 
amended to read as follows: “The Corporation shall not have succession beyond 
December 31, 1946, except for purposes of liquidation, unless its life is extended 
beyond such date pursuant to an Act of Congress.” 

Sec. 2. (a) Section 4 (c) of such Public Law 603 is amended to read as follows: 

“(c) The management of the Corporation shall be vested in a board of five 
directors who shall be appointed by the President, by and with the advice and 
consent of the Senate, from among individuals who are familiar with the prob- 
lems of small business. The President shall designate one of the members as 
chairman.” 


The term, “heads of departments,” as used in statutes pertaining 
to the Federal Government has a well-defined meaning. As early as 
1876, it was stated by the Supreme Court of the United States, in the 
case of United States v. Germaine, 99 U. S. 508, that the phrase, “heads 
of departments,” appearing in article 2, section 2 of the Federal Con- 
stitution, has reference to the person “who is in law” the head of one 
of the executive departments of the Government such as the Secretary 
of War, the Secretary of State, the Secretary of the Treasury, etc. 
Also, see United States v. Mouat, 124 U.S. 303, and Burnap v. United 
States, 252 U.S. 512, to the same effect. 

It seems clear, in the light of the foregoing judicial precedents that 
from the earliest history of the Government the phrase, “heads of 
departments,” consistently has been viewed as having reference to the 
individual who, in contemplation of law, is the “head” of the depart- 
ment. That is to say, such term uniformly has been construed as 
relating to the person charged by law with the responsibility for the 
proper exercise of the functions and duties for which his particular 
department was created. Obviously, while the head of an executive 
department of the Government legally is responsible for the manage- 
ment and control of his department, the manifold duties inherent in 
the conduct of the affairs of such an establishment cannot be attended 
to by him personally and the courts and the accounting officers long 
have recognized the authority of the heads of the departments to 
delegate to other officers of their departments certain administrative 
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functions—other than those requiring the exercise of the discretionary 
powers vested solely in the department head. However, while the acts 
of such subordinates with respect to functions specifically delegated 
to them are accepted as satisfying the provisions of various statutes 
requiring action by the head of a department, the acceptability thereof 
is not predicated upon any consideration of their being the heads of 
departments for that particular function but, rather, is based upon the 
fact that, pursuant to the authority delegated to them to act for the 
head of the department in such matters, the acts of the subordinates 
are, in contemplation of law, the acts of the heads of the departments. 

From time to time, as the activities of the Federal Government 
have expanded, there have been created various independent estab- 
lihments, agencies, and Government-controlled corporations, many 
of which operate independently of the established departments of 
the Government. It has been the settled practice of the Congress, 
when legislating with respect to the heads of the various departments 
and their administrative counterparts in the said independent estab- 
lishments, agencies, etc., to employ language similar to that appearing 
in section 102 (a) of the Federal Employees Pay Act of 1945, supra. 
Since the term, “heads of departments”, has reference only to the 
person who is recognized as the legal head of the respective depart- 
ments of the Government, and not to officers thereof specifically au- 
thorized to perform certain administrative functions, there can be 
little doubt that the Congress, when legislating with respect to the 
heads of independent establishments, agencies, and corporations, in 
conjunction with heads of departments, has reference to the person 
or persons occupying a similar status with respect to such independ- 
ent establishment, agency, or corporation—that is, the person “who 
is in law” the head of such establishment, agency, or corporation. 

Section 4 (c) of the act of June 11, 1942, supra, specifically provides 
that the “management of the Corporation shall be vested in a board 
of five directors,” and, while the said amendatory act of April 27, 
1945, provides that the members of the board of directors shall be 
appointed by the President—rather than by the Chairman of the 
War Production Board as theretofore provided—and that the Presi- 
dent shall designate one of the said members thereof as chairman, 
it is significant that no change was made with respect to the duty and 
responsibility imposed by the Congress on the said board of directors 
relative to the management of the Corporation. 

Where, as in the instant matter, the Congress, by statute, specifi- 
cally has vested the management and control of a particular Federal 
activity in a board of directors, the duties and responsibilities thus 
imposed upon the board are the duties and responsibilities of all of the 
members of the board acting as a body. Clearly, under such circum- 
stances, the authority vested in each member of the board and the 
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responsibilities assumed by him are, under the statute, equal to, but 
no greater than, the authority and responsibility assumed by the other 
members. That is to say, in contemplation of law, no one member 
may exercise any greater authority than that exercised by the other 
members with respeet to the management, control, and policies of the 
particular activity, notwithstanding the fact that he may occupy a 
particular status on the board such as the chairman or president 
thereof. Hence, the board itself, and not merely the president or 
chairman thereof, is the head of such a Federal agency. While not 
necessarily conclusive of the present matter, it is at least persuasive 
to note that similar construction consistently has been given by the 
Civil Service Commission to the provisions of section 3 (a) of the 
Civil Service Retirement Act, 46 Stat. 470, exempting from the pro- 
visions of that act heads of executive departments, independent estab- 
lishments, agencies, and corporations of the Federal Government. 

While, for purposes of facilitating administration, it is the usual 
practice to designate, or to authorize the members of a board to select, 
one of the members as the chairman, and while such officer usually is 
vested with broad authority over certain functions of the particular 
activity, the member so designated or selected does not thereby be- 
come the “head” of the activity—that is, such designation or selec- 
tion does not constitute him the person who is, by law, the principal 
officer thereof. Rather, the person to whom such functions are dele- 
gated—whether he be the chairman or some subordinate oflicer such 
as the secretary of the corporation—acts merely as the agent of the 
board—the legal head—in the performance of such duties. In fact, 
it would appear that where the management and control of an activity 
of the Federal Government is vested by statute in a board of directors 
any purported delegation to one member, only, of the statutory obli- 
gations thus imposed, would be in contravention of the expressed will 
of the Congress, and, therefore, would be without legal effect. 

It is noted that the resolution, quoted in your letter, whereby the 
board of directors of the Smaller War Plants Corporation authorized 
the Chairman of the board, as General Manager of the Corporation, 
to direct, and to be accountable for the general administrative and 
management functions of the Corporation, specifically excepts from 
the broad authority therein delegated to the chairman “all such cases 
requiring policy determination by the Board of Directors.” Thus, 
rather than forming a basis for the view expressed in your letter that 
the Chairman and General Manager is the head of the said Corpora- 
tion, the language of the said resolution evidences a clear recognition 
on the part of the members of the board of their lack of authority 
to constitute such officer as the “head” of the Corporation inasmuch 
as it expressly reserves to the board of directors all determinations 
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respecting matters of corporate policy—one of the prime requisites 
necessary to constitute an individual the “head” of a Federal activity. 

Furthermore, although the Chairman of the Smaller War Plants 
Corporation was designated directly by the President, and the Con- 
gress has authorized compensation for that position in excess of that 
authorized for the other members of the board of directors, in view 
of the plain terms of the statute creating the said Corporation, such 
facts would not warrant a determination by this office that the Chair- 
man and General Manager, alone, is the head of the Corporation. 

In the light of the foregoing, I have to advise that all of the mem- 
bers of the board of directors of the Smaller War Plants Corpora- 
tion—not the Chairman alone—constitute the head of the Corporation 
within the meaning of section 102(a) of the said Federal Employees 
Pay Act of 1945, and, therefore, all of the members of the board of 
directors, including the Chairman and General Manager, are exempt 
from the provisions of that act. Consequently, it is unnecessary to 
answer the additional question presented in your letter respecting the 
effect of the provisions of that act upon the appropriation limitation 
imposed upon the salaries of the members of the board of directors 
other than the Chairman. 

In arriving at the above conclusion there has not been overlooked 
the decision of this office dated June 16, 1943, B-34850, to the Liaison 
Officer, Office for Emergency Management, wherein it was held that, 
in view of the fact that the Smaller War Plants Corporation was 
under the direction and control of the Chairman of the War Pro- 
duction Board—a constituent agency of the Office for Emergency 
Management—the members of the board of directors of the said 
Corporation were not to be regarded as coming within the exception 
contained in section 1 (c) of the War Overtime Pay Act of 1943, 57 
Stat. 75, 76, exempting from the provisions of that act “heads of 
departments, independent establishments, and agencies.” While the 
conditions under which the Corporation operated at the time the said 
decision of June 16, 1943, was rendered warranted the conclusion 
therein reached, it is believed that—in consonance with the views ex- 
pressed in your letter, swpra—the effect of the said amendatory act of 
April 27, 1945, is such as now to constitute the Smaller War Plants 
Corporation a separate Federal activity accountable directly to the 
President and the Congress. 


(B-54543) 


FEDERAL EMPLOYEES PAY ACT OF 1945—NIGHT DIFFERENTIAL 
INCLUSION IN HOLIDAY PAY 


Inasmuch as the regular compensation for night duty authorized by section 301 
of the Federal Employees Pay Act of 1945 is composed of basic compensation 
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plus 10 percent and the premium pay provided for by section 302 of the act 
for work on a holiday is in lieu of regular compensation for that day, em- 
ployees working a regularly scheduled tour of duty between the hours of 
midnight to 6 a. m. and 6 p. m. to midnight on a holiday are entitled to 
holiday pay at the rate of one and one-half times their regular basic com- 
pensation, excluding any night differential, for the portion of the night 
duty falling on the holiday. 


Comptroller General Warren to the Federal Works Administrator, December 
29, 1945: 


I have your letter of December 11, 1945, as follows: 


A number of custodial employees of the Public Buildings Administration, whose 
regular scheduled tour of duty falls between 6:00 p. m. and 6:00 a. m., Mondays 
through Fridays, inclusive, will be required to work between the aforementioned 
hours on Christmas and New Year’s Days. 

Although there is no question as to these employees being entitled to holiday 
compensation at the rate of one and one-half times the regular basic rate, in 
accordance with Section 302 of the Federal Employees Pay Act of 1945, approved 
June 30, 1945, Public Law 106, 79th Congress, the question for determination 
is whether, in addition to the time and one-half compensation, such employees 
are entitled to a night pay differential at a rate of 10% in excess of the basis 
rate of compensation, in accordance with Section 301 of the same law, for 
working, as hereinbefore described, on a holiday coming within the regularly 
scheduled work week. 

Although your decision of July 18, 1945, B-50927, [25 Comp. Gen. 62] advises 
that differential is not payable during the period over which overtime compen- 
sation is paid, in accordance with Section 201 of the aforesaid Act, your decision 
is requested regarding the coming holidays inasmuch as the payment of night 
differential is involved, in accordance with Section 301 of the legislation in ques- 
tion, in addition to compensation for holiday work. In the event your reply 
is in the affirmative your decision is further requested as to whether the differ- 
ential should be computed on the basis of 10% of the base pay of the employees 
or on 10% of the time and one-half holiday pay. 


Sections 301 and 302 of the Federal Employees Pay Act of 1945, 
59 Stat. 298, provide: 


Sec. 301. Any officer or employee to whom this title applies who is assigned to a 
regularly scheduled tour of duty, any part of which falls between the hours of 6 
o'clock postmeridian and 6 o’clock antemeridian, shall, for duty between such 
hours, excluding periods when he is in a leave status, be paid compensation at a 
rate 10 percentum in excess of his basic rate of compensation for duty between 
other hours: Provided, That such differential for night duty shall not be in- 
cluded in computing any overtime compensation to which the officer or employee 
may be entitled: And provided, further, That this section shall not operate to 
modify the provisions of the Act of July 1, 1944 (Public Law Numbered 394, 
Seventy-eighth Congress), or any other law authorizing additional compensation 
for night work. 

Sec. 302. Officers and employees to whom this title applies who are assigned to 
duty on a holiday designated by Federal statute or Executive order shall be com- 
pensated for such duty, excluding periods when they are in leave status, in 
lieu of their regular pay for that day, at the rate of one and one-half times the 
regular basic rate of compensation: Provided, That extra holiday compensation 
paid under this section shall not serve to reduce the amount of overtime com- 
pensation to which the employee may be entitled under this or any other Act 
during the administrative workweek in which the holiday occurs, but such extra 
holiday compensation shall not be considered to be part of the basic compensa- 
tion for the purpose of computing such overtime compensation. This section shall 
take effect upon the cessation of hostilities in the present war as proclaimed by the 
President, or at such earlier time as the Congress by concurrent resolution may 
prescribe. Prior to so becoming effective, it shall be effective with respect to any 
designated holiday only if the President has declared that such day shall not be 
generally a workday in the Federal service, 
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It will be noted that the night pay differential is “in excess” of 
the employee’s “basic rate of compensation,” that holiday pay also 
is computed on the “basic rate of compensation,” and that holiday pay 
is not in lieu of basic pay but expressly is “in lieu of their regular pay 
for that day.” The regular pay for night duty is composed of the basic 
pay plus 10 percent and, as holiday pay is in lieu of regular pay, it 
necessarily follows that employees working on a regularly scheduled 
tour of duty between the hours of midnight to 6 a. m. and 6 p. m. to 
midnight on a holiday will be entitled to holiday pay only at the rate 
of one and one-half times their regular basic pay, excluding any night 
differential, for the portion of the night duty falling on the holiday. 
See decision of October 10, 1945, B—52478, 25 Comp. Gen. 338, particu- 
larly question and answer 6. , 


(B-54254) 


FEDERAL EMPLOYEES :PAY ACT OF 1945—HOLIDAY COMPENSATION— 
TOUR OF DUTY INCLUDING PORTION OF HOLIDAY 


Since the premium holiday pay authorized by section 302 of the Federal Employees 
, Pay Act of 1945 is payable for the actual number of hours worked on a holiday, 
an employee’s tour of duty extending over portions of two consecutive days, 
one of which is a holiday, may not be regarded as falling within the day on 
which the tour of duty commenced for the administrative expediency of 
compensating the employee at his regular basic rate for the entire tour of 
duty beginning outside of but extending into the holiday, or at the holiday 
rate for the entire tour of duty beginning within but extending beyond the 
holiday. * 


Comptroller General Warren to the Secretary of Commerce, January 3, 1946: 


There has been considered your letter of November 26, 1945, as 
follows: 


Several questions have been raised in this office concerning the application of 
Sections 301 and 302 of the Federal Employees Pay Act of 1945, certain classified 
per annum employees of the Department of Commerce whose regular tours of duty 
contain hours falling between the hours of 6 p. m. and 6 a. m. 

Your decision is requested on these questions, which follow: 

1. Is the night differential, which is payable under Section 301 of Public Law 
106 for hours of duty performed between the hours of 6 p. m. and 6 a. m. on a 
regularly scheduled tour of duty, properly payable for such hours of duty for 
which extra holiday compensation is payable under Section 302 of the Act? If 
your answer is in the affirmative, is the night differential payable for these hours 
of duty to be computed on the employee's basic rate of compensation in accordance 
with the provisions of Section 301? 

2. In case an employee’s regular tour of duty overlaps 12 o’clock midnight, it is 
the practice of the Department of Commerce to consider such tour of duty as fall- 
ing consistently within the day on which the tour of duty begins for time-keeping 
and other administrative purposes. Is this administrative practice a proper one 
in case a holiday occurs within the regular work week? For example, if an 
employee, whose basic work week consists of 5 eight-hour days Monday through 
Friday, begins his tour of duty on Wednesday, a regular work day, and ends it 
on Thursday, a holiday, may his entire tour of duty be considered as falling within 
the regular work day and therefore payable at the basic rate? Further, if the 
employee is required to work his regular tour of duty on the shift beginning on 
Thursday, the holiday, and ending on Friday, a regular work day, may his entire 
tour of duty be considered as falling within the holiday and therefore payable at 
the extra holiday rate? 
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Title III of the Federal Employees Pay Act of 1945, approved June 
30, 1945, 59 Stat. 298, provides: 

Seo. 301. Any officer or employee to whom this title applies who is assigned to 
a regularly scheduled tour of duty, any part of which falls between the hours of 
6 o’clock postmeridian and 6 o’clock antemeridian, shall, for duty between such 
hours, excluding periods when he is in a leave status, be paid compensation at a 
rate 10 per centum in excess of his basic rate of compensation for duty between 
other hours: Provided, That such differential for night duty shall not be included 
in computing any overtime compensation to which the officer or employee may be 
entitled: And, provided further, That this section shall not operate to, modify the 
provisions of the Act of July 1, 1944 (Public Law Numbered 394, Seventy-eighth 
Congress), or any other law authorizing additional compensation for night work. 

Sec. 302. Officers and employees to whom this title applies who are assigned to 
duty on a holiday designated by Federal statute or Executive order shall be com- 
pensated for such duty, excluding periods when they are in leave status, in lieu 
of their regular pay for that day, at the rate of one and one-half times the regular 
basic rate of compensation: Proyided, That extra holiday compensation paid 
under this section shall not serve to reduce the amount of overtime compensation 
to which the employee may be entitled under this or any other Act during the 
administrative workweek in which the holiday occurs, but such extra holiday 
compensation shall not be considered to be a part of the basic compensation for 
the purpose of computing such overtime compensation. This section shall take 
effect upon the cessation of hostilities in the present war as proclaimed by the 
President, or at such earlier time as the Congress by’concurrent resolution may 
prescribe. Prior to so becoming effective, it shall be effective with respect to 
any designated holiday only if the President has declared that such day shall not 
be generally a workday in the Federal service. 


It is noted that section 302, supra, provides that employees who are 
assigned to duty on a holiday shall be compensated for such duty, “in 
lieu of their regular pay for that day” at the rate of one and one-half 
times “the regular basic rate of compensation.” Hence, since the “reg- 
ular pay” of an employee coming within the purview of,section 301, 
supra, authorizing the night pay differential, is his basic rate of com- 
pensation plus the per centum increase authorized by the said section 
301, it necessarily follows that for hours of duty between 6 o’clock 
postmeridian and 6 o’clock antemeridian, on holidays, under the pro- 
visions of section 302, supra, such an employee is entitled only to pay 
at the rate of one and one-half times his regular basic rate of compen- 
sation. Compare question and answer No. 6 in decision of October 
10, 1945, B-52478, 25 Comp. Gen. 338, to the Director, Office of War 
Information. The per centum increase for night work is not to be 
regarded as forming a part of basic compensation within the meaning 
of that term as used in the said Federal Employees Pay Act. See 
answer to question 4 (A) (d) in decision of July 26, 1945, 25 Comp. 
Gen. 102, 109, to the Architect of the Capitol. Accordingly, the first 
part of question (1) is answered in the negative, rendering it unneces- 
sary to answer the alternative question contained in the latter portion 
thereof. 

With respect to the administrative practice followed by the De- 
partment of Commerce in instances where an employee’s tour of duty 
extends over portions of two consecutive days, that is, to consider 
the tour of duty as entirely falling within the day on which the 
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tour of duty begins, it may be stated that, while for administrative 
expediency, such practice might be deemed desirable, this office is 
aware of no authority of law therefor. It well may be that where, 
as in the example given in your letter, an employee works his tour 
of duty beginning outside the holiday and extending into the holiday 
as well as his tour of duty beginning in the holiday and extending 
outside thereof, no difficulty will be encountered in computing his 
premium pay for holiday work since the monetary loss which other- 
wise would be occasioned the employee by reason of receiving pay at 
regular rates only for work performed at the start of the holiday is 
compensated by the fact that, at the end of the holiday, he is paid 
at the holiday rate for a corresponding number of hours which ac- 
tually fall outside the holiday. However, it is not apparent that, 
under all circumstances, the administrative procedure will operate 
so that proper credit will be given employees of the type mentioned 
for hours worked at holiday rates, overtime rates, and regular rates. 
Without detailing the various combinations of circumstances which 
might render impracticable the administrative practice referred to, 
it is sufficient to note that where an employee works the tour of duty 
starting outside but extending into the holiday but, for some reason, 
does not work the tour of duty beginning within the holiday, he 
would receive credit for the hours worked on the holiday at regular 
rates, only, whereas, under the provisions of section 302, swpra, he 
would be entitled to pay for such hours at the holiday rate. Con- 
versely, where an employee works only the tour of duty beginning 
within the holiday, he would receive holiday pay for the entire tour 
of duty notwithstanding the fact that a portion thereof fell outside 
the holiday. 

Since an employee legally is entitled to premium pay at the holi- 
day rate prescribed by the said section 302 for the actual number of 
hours worked on a holiday, it seems clear that the administrative prac- 
tice set out in your letter gives rise to unnecesary confusion and pos- 
sible errors in the computation of premium pay under the provisions 
of the Federal Employees Pay Act of 1945, and, therefore, you are 
advised that such practice should be discontinued. For the reasons 
stated, the various subdivisions of question 2 are answered in the 
negative. 


(B-54297) 


CLASSIFICATION—EXECUTIVE ORDER FIELD POSITIONS—EMPLOYEES 
ON MILITARY FURLOUGH—EFFECTIVE DATE 


Where an employee’s field service position in a grade under a salary schedule pre- 
scribed by Executive order was converted, pursuant to a prior allocation, to a 
grade at a higher rate under the Classification Act and administratively 
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approved while the employee was absent on military furlough, the employee, 
upon reemployment after military service, is entitled to the benefits granted by 
section 8 of the Selective Training and Service Act of 1940, as amended, 
accruing from the conversion of his position from the date of approval thereof, 
irrespective of when formal personnel action was taken to convert the grade 
of the employee. 


Comptroller General Warren to J. L. Wilkinson, Department of Agriculture, 
January 3, 1946: 


Reference is made to your letter of November 30, 1945, as follows: 


There has been presented to me for certification pursuant to the Act of December 
29, 1941 (Public Law 389—77th Congress) the enclosed pay roll voucher, Standard 
Form No. 1128, prepared to cover a salary payment of $118.84 to an employee of 
our Emergency Crop and Feed Loan Office, Memphis, Tennessee, at the rate of 
$3,090 per annum for services rendered from October 22, 1945, the date of his 
return to a civilian duty status from military furlough, to November 3, 1945, the 
close of our established biweekly pay period. 

The employee in question was furloughed from his permanent field position of 
Field Supervisor, Monticello, Arkansas, grade EO-9, $2,400 per annum effective 
one hour after the beginning of business March 11, 1943, for military training and 
service. On April 1, 1943, the position from which this employee was furloughed, 
along with approximately 525 like positions located throughout the United States, 
was converted from grade KO-9, $2,400 per annum to grade CAF-7, $2,600 per 
annum (Administrative Assistant) under the Classification Act of 1923 on the 
basis of an allocation thereof dated February 27, 1943, which was approved by an 
official of the Personnel Office of the Department of Agriculture under delegated 
authority from the Civil Service Commission. The salary of the individual who 
had been transferred to the position involved upon the military furlough of this 
employee was adjusted to $2,600 per annum (grade CAF-7) effective April 1, 1943. 

As the employee listed on the enclosed pay roll voucher was in a military 
furlough status on the effective date of the conversion of this position the necessity 
for journalizing a personnel action to change his grade from EO-9, $2,400 per 
annum to CAF-7, $2,600 per annum was overlooked along with several other 
similar cases because the names of such employees had been removed from the 
pay rolls and active personnel records. However, on November 8, 1945, formal 
personnel actions were taken by the employment officer of the Farm Credit 
Administration to convert the grade of this employee from EO-9, $2,400 per 
annum to CAF-7, $2,600 per annum retroactively effective April 1, 1943; to grant 
to him under authority of Section 2 (b) of the Act of August 1, 1941, a within-grade 
salary advancement from CAF-7, $2,600 per annum to CAF-7, $2,700 per annum, 
effective October 1, 1944; and to also grant to him under authority of the Federal 
Employees Pay Act of 1945, a pay adjustment from CAF-7, $2,700 per annum to 
CAF-7, $3,090 per annum effective July 1, 1945. These actions do not, of course 
require any adjustments of amounts paid because the employee was in a non- 
pay military furlough status on the effective dates thereof but the first mentioned 
action places the employee in a position to receive the benefits of the second 
action which affects the third. Inasmuch as this employee was discharged from 
the army on July 22, 1945, but did not return to a duty status with the Farm Credit 
Administration until October 22, 1945, he will not have completed the required 12 
months of creditable service toward another within-grade salary advancement 
until December 22, 1945. 

In his decision of September 28, 1931 (11 Comp. Gen. 115) former Comptroller 
General McCar] stated with respect to adjustments in compensation incidental to 
the allocation or reallocation of positions in the field service that “It is a well 
established rule that, in the absence of a statute specifically so providing, admin- 
istrative changes in salary rate may not be made retroactively effective. * * 
The rule is applicable to all salary advancements involving exclusively the action 
of the administrative office, whether in the Department or field service. You are 
advised, therefore, that the first of the month in which the allocation of positions 
in the field service is approved by the administrative office may not in all cases be 
fixed as the effective date of salary advancements necessitated thereby but only as 
to those allocations or reallocations approved on the first of the month.” 

Under the Selective Training and Service Act an employee who meets the con- 
ditions for entitlement to reemployment in the Government service is to be 
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restored to the position from which furloughed for military training and service 
without loss of seniority, status, and pay. Section 402 of the Federal Employees 
Pay Act of 1945 provides that any permanent employee who has left his position 
to enter the armed forces and who is restored to any position subject to that 
section shall upon his return to duty be entitled to credit of time in the armed 
forces toward within-grade salary advancements. Also, Departmental Circular 
No. 532 issued by the U. S. Civil Service Commission on July 31, 1945, provides 
(11-4): 

“If the position held formerly by a returning veteran has been reallocated to a 
higher level without substantial change in duties and responsibilities, the veteran 
is entitled to all benefits of the reallocation.” 

Since the above cited decision casts some doubt on the propriety of paying this 
employee at the rate of $3,090 per annum beginning October 22, 1945, because of 
the fact that formal personnel action was not taken to convert his grade until 
November 8, 1945, I shall appreciate your advising me in accordance with the pro- 
visions of Section 3 of the Act of December 29, 1941, a8 to whether I, as an 
Authorized Certifying Officer, may properly certify the enclosed pay roll voucher. 


Section 8 of the Selective Training and Service Act of 1940, 54 Stat. 
890, as amended, provides that an employee, who meets the require- 
ments of the act, upon return from military service is entitled to be 
restored to his former position or to one of like seniority, status and 
pay. 

The decision of September 28, 1931, 11 Comp. Gen. 115, referred to 
in your setter, states the general rule that allocations or reallocations 
of positions in the field service are effective on the date of approval 
thereof by the’proper administrative officer or at such later date as 
might be administratively fixed. From your letter it is understood 
that the position in question actually was converted on April 1, 1943, 
pursuant to an allocation dated February 27, 1943, which allocation 
was approved by an official of the Personnel Office of the Department 
of Agriculture. The action taken on November 8, 1945, by the em- 
ployment officer of the Farm Credit Administration related to the 
personnel records of the said employee and not to the position involved. 
Hence, as the controlling action is the approval of the conversion of 
the position and not the personnel action relating to the individual 
employee, this later action has no bearing upon the rights of the em- 
ployee under the Selective Training and Service Act, supra, and he is 
entitled to the benefits accruing from the conversion of his position 
while absent in military service. Compare decision of November 26, 
1945, B-53153, 25 Comp. Gen. 419—particularly that part thereof 
relating to the last paragraph of the Department’s letter. 

It is noted that you show the next within-grade salary advancement 
as being due December 22, 1945. The basis of that determination is 
not clear but, as the determination of that date is not pertinent to the 
question here presented, nothing herein stated is to be construed as 
passing upon the correctness of that determination. 

The voucher, if otherwise correct, may be certified for payment. 

The voucher forwarded with your letter is returned herewith. 
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(B-54669) 


TRANSPORTATION EXPENSES—MILITARY AND NAVAL PERSONNEL 
DEMOBILIZED ABROAD TO ACCEPT CIVILIAN EMPLOYMENT— 
RETURN TO UNITED STATES 


Under section 1 of the act of April 9, 1943, authorizing the Secretary of the 
Navy to pay the transportation expenses of civilian employees to and from 
foreign duty stations, military and naval personnel on foreign shore duty 
who are demobilized abroad in order to accept civilian employment with 
the Navy Department may be furnished return transportation to the United 
States upon the termination of such civilian employment, irrespective of 
whether they were civilian employees of the Government prior to entry 
into the armed forces. 


Comptroller General Warren to the Secretary of the Navy, January 3, 1946: 


I have your letter of December 20, 1945, reference JAG: II: RT: af, 
L20-1/LL, as follows: 


Section 1 of the Act of Congress approved April 9, 1943 (57 Stat. 61; 34 U. S. C. 
602, Supp. IV), provides : 

“That the Secretary of the Navy is hereby authorized to pay the costs of trans- 
portation of civilian employees to places of duty in the Naval Establishment 
outside the continental United States or in Alaska, and return, upon relief there- 
from, to the places at which they were engaged or from which they were trans- 
ferred for such duty: Provided, That nothing herein shall be construed as au- 
thorizing the Secretary of the Navy to transfer such employees from one station 
to another without their consent.” 

The principal objective of this legislation, as disclosed by the hearings, was 
to authorize the Navy to pay return transportation to the United States of 
civilian employees at the Navy Yard, Pearl Harbor, T. H., whose discharge was 
necessitated by reason of physical disability. (Hearings, Committee on Naval 
Affairs, U. 8. Senate, 78th Cong., Ist Session, on Bill S. 643, Feb. 9, 1943, included 
in Hearings Before the Committee on Naval Affairs, United States Senate, 78th 
Cong., Ist Session, on Miscellaneous Bills, pp. 9-12.) Because of the emergency 
and the necessity for secrecy at the time these employees were recruited, the 
usual contract appointments for a specified period, with provisions for payment 
of return transportation at the termination thereof, were not practicable. This 
method of recruiting subsequently resulted in many hardship cases, involving 
return transportation of affected employees. The following excerpt is quoted 
from the aforesaid hearings with reference to the class of employees referred 
to above, and also brings out a further objective of the legislation: 

“Mr. Plozet. In the absence of a contract of employment for a specified time, 
no legal authority exists to defray the cost of their return transportation to 
their homes in the continental United States. This matter was presented to 
the Comptroller General of the United States and he rendered an opinion that 
there is no appropriation available to the Navy Department for extending relief 
in these cases. [Comp. Gen., B-26973, July 7, 1942.] He suggested that the 
Navy Department secure the authority similar to that granted to the Secretary 
of War by Public Law 580. The enactment of the proposed legislation would 
place the Navy Department on an equal footing with the War Department, 
insofar as it relates to the transportation of civilian personnel to and from sta- 
tions beyond the continental limits of the United States. 

“The Comptroller General has not questioned our procedure in the past of 
paying the transportation of per diem employees recruited for duty at stations 
beyond the continental limits where the contract of employment provided for 
a fixed period of service, but has recently indicated that legislation would be 
desirable, particularly in the case of the salaried employees under the Classifi- 
cation Act, the group 4-B employees, because their compensation being fixed by 
law, the cost of transportation to and from their posts of duty could not be 
added thereto and made a part of their contract.” (Hearings, supra, p. 11.) 

In the assignment of United States citizen civil service personnel to positions 
in U. S. Naval Attache, Observer, or Liaison offices abroad, it has been the 
practice to make the appointments in the United States and to issue orders 
to such persons providing for their transportation at Government expense 
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from the United States to the foreign post, and for return transportation to the 
United States upon completing the designated tour of duty. 

During the war a large number of military personnel have been on duty 
in the offices referred to above. Due to the existing demobilization of military 
personnel now on duty in these offices, there is need for immediate replacement 
of certain of these persons by civilians (U. 8S. citizens) in order to meet post- 
war requirements. It is contemplated to have the necessary replacements made 
in certain instances from military personnel now on duty in the aforesaid offices, 

If such military personnel arrange to have themselves demobilized abroad in 
order to accept these civilian assignments, they will forfeit return transportation 
to the United States to which they would have been entitled if returned to this 
country for demobilization. If they return to the United States for demobiliza- 
tion and are then appointed to their foreign posts in a civilian capacity, the 
Government would necessarily incur, aside from delay and inconvenience, a 
double transportation expense. It is considered that demobilization abroad in 
the foregoing situation would be for the convenience of the Government rather 
than for the individual. There may be cases where the individual concerned 
was in the service of the United States in a civilian capacity prior to induction 
into the military service; others where he has no prior Government service or 
was not so employed immediately prior to induction. 

The Navy Department understands that in the case of United States citizens who 
are employed by a Government agency abroad, while residing abroad, but who 
went abroad initially for personal or business reasons, there is no authority to 
furnish such persons with return transportation to the United States upon termi- 
nation of their Government service abroad. (23 Comp. Gen. 280, 283-284, Oct. 18, 
1943.) However, it is considered that the military personnel referred to above 
are in a position comparable to United States citizens who went abroad with a 
United States Government contractor, or a department of the United States Gov- 
ernment, and were entitled to return transportation at the termination of such 
employment, but instead of being returned home their services were utilized by the 
War Department abroad. In the latter two situations, it was held in the cited 
decision of October 18, 1943, that upon separation from service of such persons, 
return transportation to the United States may be paid by the War Department 
pursuant to the authority vested in the Secretary of War under the act of June 5, 
1942 (56 Stat. 314; U. S. C. Supp. IV, War, Appendix, 763), which authority is 
similar to that vested in the Secretary of the Navy by the act of April 9, 1943, 
supra. 

In view of the foregoing, your decision is requested whether, in the case of mili- 
tary personnel who are entitled to return transportation to the United States for 
demobilization but who are demobilized abroad in order to accept civil employ- 
ment with the Navy abroad, upon the termination of such civil employment, such 
persons may be returned to the United States at the expense of the Navy Depart- 
ment. It is further requested that your decision cover the situation both with 
respect to individuals who were civil employees of the Government prior to their 
induction into the military service and those who did not hold such positions at the 
time of induction. In the meantime demobilization of the affected service men in 
many parts of the world is being withheld. 


Report No. 148, February 22, 1943, of the Committee on Naval Af- 
fairs, House of Representatives, to accompany the bill H. R. 1691, 
subsequently enacted into law as Public Law 28, act of April 9, 1943, 
57 Stat. 61, quoted in your letter, as well as the report on said Hearings 
before the Committee on Naval Affairs, United States Senate, on 
S. 648—substantially identical with H. R. 1691—which is quoted in part 
in your letter, clearly discloses that the general purpose of that statute 
was to grant to the Secretary of the Navy the same authority with 
respect to the payment of the cost of transportation of civilian em- 
ployees of the Navy to and from places of duty outside the continental 
United States, or in Alaska, as theretofore had been granted to the 
Secretary of War respecting civilian employees of that Department 
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under the provisions of section 3 (a) of Public Law 580, approved June 
5, 1942, 56 Stat. 314, which provides: 

That the Secretary of War is hereby authorized to effect appointments of civilian 
employees in the United States, or to effect the transfer of such employees in the 
Federal Service in the United States, for duty at any point outside the continental 
limits of the United States or in Alaska at which it may be found necessary to 
assign such civilian employees, and to pay the costs of transportation of such 
employees from the place of engagement in the United States, or from the present 
post of duty in the United States or in Alaska, if already in the Federal Service, to 
the post of duty outside the United States and return upon relief therefrom, and to 
provide for the shipment of personal effects of persons so appointed or transferred 
from the place of engagement or transfer to the post of duty outside the continental 
United States or in Alaska and return upon relief therefrom. 


In decision of October 18, 1943, 23 Comp. Gen. 280, referred to in 
your letter, it was held that the provisions of the quoted section for 
payment of transportation for civilian employees of the War Depart- 
ment upon return to the United States were not limited to persons 
whose original transportation to duty stations outside the United 
States was authorized under that section, but, rather, the persons who 
properly might be returned to the United States under authority 
thereof encompass those (1) who traveled to the foreign post at the 
expense of the United States, either mediately or immediately, (2) 
who so traveled with the understanding that they would be returned 
after the completion of their assignment for work in or on a Govern- 
ment activity, and (3) who, upon relief from such assignment on a 
War Department activity, request to be returned. And, in answer 
to the specific question presented by the Secretary of War, it was con- 
cluded that, under the provisions of section 3 (a), swpra, he was au- 
thorized to pay the cost of the return transportation to the United 
States of persons who were transported at Government expense to 
foreign stations by a Government agency with the undérstanding that 
return transportation would be furnished, and whose services subse- 
quently were utilized abroad by the War Department. The 1942 stat- 
ute thus having been construed as authorizing the payment by the 
Secretary of War of the transportation to the United States of persons 
employed abroad by the War Department, who otherwise were en- 
titled thereto at Government expense, there appears no sound reason 
to ascribe a different construction to the essentially similar provisions 
of the said 1943 statute, supra, respecting civilian employees of the 
Naval Establishment. 

So far as concerns their rights to transportation, at Government 
expense, to the United States, this office, in consonance with the view 
expressed in your letter, perceives no distinction between military and 
naval personnel on foreign shore duty and civilian employees origi- 
nally transported to foreign posts, at Government expense, with the 
understanding that they would be returned to the United States, with- 
out any personal expense, upon completion of the assignments on 
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Government activities. While matters relative to transportation of 
civilian employees to and from the United States generally are the 
subject of express provisions in the contract of employment, there can 
be no doubt that the obligation on the part of the Government to return 
to the United States, at the termination of their active service, mili- 
tary and naval personnel serving on foreign shores is no less binding. 
And that obligation in nowise is affected by the fact that, prior to 
entering the armed forces, such military and naval personnel formerly 
were civilian employees of the Government. 

Accordingly,.the question presented in the concluding paragraph 
of your letter is answered in the affirmative, and you are advised that 
such conclusion is applicable to all of the military personnel referred 
to, regardless of whether they were civilian employees of the Govern- 
ment prior to their entry into the armed forces. 


(B-51138) 


PAY—AVIATION DUTY—FLIGHT REQUIREMENTS UNDER COMBAT 
CONDITIONS 


The provisions of subparagraph (f), paragraph 10, of Executive Order No. 9195, 
authorizing “a period of six consecutive calendar months” for making up 
flight requirements where, due to military operations of a particular com- 
mand under combat conditions, personnel were “unable to perform the aerial 
flights required by subparagraph (c),” are operative only where combat con- 
ditions in the third month prevented the performance of sufficient flights or 
the accumulation of sufficient flying hours to meet the flight requirements 
for the three months’ period ending with that month; and the certification 
by the commanding officer required by said subparagraph (f) as to such 
combat conditions was required only with respect to the third month. 

The “period of six consecutive calendar months” prescribed by paragraph 10 (f) 
of Executive Order No. 9195, for making up flight requirements where the 
requirements prescribed by paragraph 10 (c) of said Executive order were 
not met because of combat conditions, commenced at the first of the month 
in which the flight deficiencies first occurred, so that excess flights performed 
in preceding months were not for consideration in computing the flight 
requirements of said six months’ period. 

Where the commanding officer of a particular military command has certified 
that the failure to meet the flight requirements of paragraph 10 (c) of 
Executive Order No. 9195 was due to military operations of the particular 
command under combat conditions during the third month of the prescribed 
three months’ period and the required flying hours were accumulated in the 
six months’ grace period prescribed by paragraph 10 (f) of said Executive 
order, aviation pay may be credited for the entire six months, regardless of 
the reasons why the flight requirements were not met during any month 
other than the third month of said six months’ period. 

Where flight deficiencies of two consecutive months were not made up during the 
third month under paragraph 10 (c) of Executive Order No. 9195 due to 
causes other than combat conditions during the third month, which condi- 
tions, had they existed, would have entitled the individual, under paragraph 
10 (f) of said Executive order, to six consecutive calendar months to make 
up such deficiencies, aviation pay may not be allowed for such three months 
on the basis of flights performed subsequent thereto, irrespective of combat 
conditions existing during other than the third month. 

Where for three consecutive months there was a failure to meet the flight require- 
ments set forth in paragraph 10 of Executive Order No. 9195, in order to be 
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entitled to aviation pay, there was no basis for crediting aviation pay for 
the third month for flights performed in the following two months, the new 
three calendar months’ period, within which flight requirements could have 
been made up under said Executive order, having begun with the first month 
in which there was a deficiency following a subsequent month in which flight 
requirements were satisfied. 


Assistant Comptroller General Yates to the Secretary of the Navy, January 4, 
1946: 


There has been considered your letter of July 18, 1945, as follows: 


There is forwarded herewith a letter from the Chief of the Bureau of Supplies 
and Accounts, Navy Department, dated July 12, 1945, requesting your decision as 
to the payment of aviation pay to personnel who are preven ated from meeting 
flight requirements by reason of conrbat conditions. 

Paragraph 10 (f) of Executive Order 9195 of July 7, 1942, as intel. prescribes 
the flight regulations which must be met by naval personnel under flight orders 
as a prerequisite to the‘credit of aviation pay authorized by section 18 of the Pay 
Readjustment Act of 1942 (87 U.S. C. 118, Supp. 1V). Subparagraph (f) of said 
section 10 provides: 

“(f) Where the commanding officer of any officer, warrant officer or enlisted 
man who has been required by orders of competent authority to participate in 
regular and frequent aerial flights certifies that due to military operations of the 
particular command under combat conditions, such officer, warrant officer or 
enlisted man was unable to perform the aerial flights required by subparagraph 
(c) hereof, such officer, warrant officer or enlisted man may comply with the 
requirements herein prescribed by performing sixty or more flights totaling at 
least eighteen hours, or, in lieu thereof, being in the air a total of at least twenty- 
four hours over a period of six consecutive calendar months.” 

In the enclosed letter from the Disbursing Officer, U. S. S. Tulagi, dated May 
30, 1945, an interpretation is requested of existing regulations governing flight 
requirements of naval personne] under combat conditions, with particular respect 
to the cases mentioned in his letter. In this connection the Chief of the Bureau 
of Supplies and Accounts states that, in view of the fact that there has been 
no decision rendered by the Comptroller General of the United States interpreting 
paragraph 10(f) of said Executive Order 9195, as amended, an authoritative 
ruling in this matter should be obtained so that specific instructions, and examples 
similar to those contained in article 2140-2, BuSandA Memorandum 504, may be 
issued for the guidance of disbursing officers. 

Your decision is requested as to the aviation pay which is authorized to be 
credited under paragraph 10 (f) of Executive Order 9195 of July 7, 1942, as 
amended, in the seven specific cases set forth in paragraph 5 of the enclosed letter 
from the Chief of the Bureau of Supplies and Accounts. 


In addition to the subparagraph quoted in your letter, the pertinent 
provisions of paragraph 10 of the said Executive Order 9195, July 7, 
1942, are as follows: 


For personnel of the Army, Navy, Marine Corps, Coast Guard, or National 
Guard (when in the active military service of the United States and when par- 
ticipating in exercises or performing duties provided for by sections 94, 97, and 
99 of the National Defense Act, as amended), who are required by competent 
authority to participate regularly and frequently in aerial flights, the following 
requirements are prescribed: Provided, That any officer, warrant officer, member 
of the Army Nurse Corps or Navy Nurse Corps (female), or enlisted man who has 
been required to participate regularly and frequently in aerial flights by orders of 
competent authority and who as a result of such orders has participated regu- 
larly and frequently in aerial flights, as defined in this Executive Order, and who 
subsequently becomes incapacitated for flying by reason of an aviation accident 
shall not be required to perform such aerial flights during such incapacity for a 
period not to exceed three months following the date of said accident: 


(a) During one calendar month. 10 or more flights totaling at least 
three hours, or in lieu thereof to be in 
the air a total of at least four hours. 
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(b) During two consecutive calendar 20 or more flights totaling at least six 
months, when the requirements of sub- hours, or in lieu thereof to be in the air 
paragraph (a) above have not been met. a total of at least eight hours. 

(c) During three consecutive calen- 30 or more flights totaling at least 
dar months, when the requirements of nine hours, or in lieu thereof to be in the 
subparagraph (b) above have not been air a total of at least twelve hours. 
met. 


Before considering the specific questions presented in the letter from 
the Chief of the Bureau of Supplies and Accounts, it is deemed per- 
tinent to discuss briefly the operation of the said subparagraph (f) 
in connection with the other provisions contained in paragraph 10, 
supra. Subparagraph (f) provides that where, due to military op- 
erations of the particular command under combat conditions, per- 
sonnel required by orders of competent authority to participate in 
regular and frequent aerial flights were unable to perform the aerial 
flights required by subparagraph (c) of paragraph 10, such personnel 
may comply with the requirements of the Executive order by perform- 
ing 60 or more flights, totaling at least 18 hours, or be in the air a 
total of at least 24 hours over a period of six consecutive calendar 
months. 

It will be noted that the provisions of subparagraph (c) are opera- 
tive only in the event the requirements of subparagraph (b) have 
not been met. That is, it is only in those cases where flight require- 
ments for the first and second months have not been met that, under 
the provisions of subparagraph (c), an opportunity is given—in the 
third month—to make up flight deficiencies of the two preceding 
months, in addition to meeting the flight requirements for that month. 
Hence, a failure to comply with the flight requirements of subpar- 
agraph (c) can occur only in the third month of a three months’ period. 
Consequently, the provisions of subparagraph (f), authorizing an 
additional three months’ grace period where, due to military opera- 
tions of the particular command under combat conditions, personnel 
were “unable to perform the aerial flights required by subparagraph 
(c),” are operative only where such conditions existing in the third 
month prevented the performance of sufficient flights or the accumu- 
lation of suflicient flying time to meet the flight requirements for the 
three months’ period ending with that month. 

Considering the application of such principles to the specific cases 
set forth in the letter from the Chief of the Bureau of Supplies and 
Accounts—in which it is stated that the flight time is shown in hours 
and that, in each case, flight requirements were met month to month 
through the preceding December—the cases will be discussed in the 
order presented. 


CasSE ONE 
Jan Feb Mar April May June July Aug 
5 10 0 0 6 6 0 12 


(a) Should the commanding officer certify on 81 May that failure to meet flight 
requirements for March was due to combat conditions and again certify on 
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30 June that failure to meet flight requirements for April was due to combat 
conditions or should such certification be withheld until the end of the sixth 
month following the first month in which the failure to meet flight requirements 
occurred. 

(b) At the end of June, may aviation pay be credited for March, April and 
June {previously credited for January, February and May] on the basis that 
the individual was in the air a total of twenty-four hours during the six con- 
secutive calendar months beginning 1 January? 

(c) If answer to (b) is in the negative, may aviation pay be credited at the 
end of August for the months of March, April, July and August [previously cred- 
ited in May and June] on the basis that the individual was in the air a total 
of twenty-four hours during the six consecutive calendar months beginning 
1 March? , 

With respect to question (a) it will be seen that, since March was 
the first month in which a flight deficiency occurred, certificates by 
the commanding oflicer that military operations of the particular com- 
mand under combat conditions existing during March and April pre- 
vented the performance of sufficient flights for those months would 
not be required; and it would be with regard to the month of May, 
only—the third month of the three months’ period beginning March 
1—that such a certificate would be required if, in fact, military opera- 
tions of the particular command under combat conditions during that 
month prevented the making up, in full, of the flight requirements 
for such three months’ period. While the particular time at which 
such certificate is to be issued by the commanding officer is a matter 
of administrative policy, it would appear that on the facts in this 
case there would have been no occasion to issue such a certificate until 
the end of August, the end of the six months’ period beginning with 
the first month in which the failure to meet the prescribed flight re- 
quirements occurred, because it was not until then that the 24 hours’ 
flying time was completed to bring the case within the scope of the 
said subparagraph (f). Question (a) is answered accordingly. 

It is settled, under the provisions of Executive Order 9195, as 
amended, and prior Executive orders prescribing the flight require- 
ments which must be met in order to entitle personnel to aviation 
pay, that flights performed in one month in excess of the flight re- 
quirements for that month may not be applied to flight deficiencies 
occurring in subsequent months. No cogent reason appears why a 
different view should be taken of the language employed in sub- 
paragraph (f) and, as such subparagraph applies only where, due 
to the stipulated conditions, the individual was unable to perform 
the flights required by subparagraph (c), it must be held that the 
six months’ grace period provided therein begins concurrently with 
the 3 months’ period under subparagraph (c), that is, at the first 
of the month in which the failure to meet the prescribed flight re- 
quirements occurs. In this case, that was the month of March, and 
counting from the first of March, the 24 hours required by subpara- 
graph (f) to authorize flying pay for the deficient months of March 
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and April had not been performed by the end of June. Accordingly, 
question (b) is answered in the negative. 

Assuming that the commanding officer has certified that the fail- 
ure to meet the flight requirements of subparagraph (c) during the 
month of May—that is, the failure in May to make up the deficiency 
for March and April—was due to military operations of the par- 
ticular command under combat conditions—and since the number of 
hours of flying required by subparagraph (f) were accumulated in 
the six months’ period beginning March 1 and ending August 31— 
question (c) is answered in the affirmative. 


Case Two 
Jan Feb Mar Apr May Jun Jul Aug Sep 
24 0 0 0 0 0 24 3 8 


The individual concerned was in the hospital not the result of an aviation 
accident from 29 January to 10 March. The commanding officer, on 30 April, 
certifies that failure to meet flight requirements (subpar. (c) of reference (c) ) 
for February, March and April was due to combat conditions, similar certificate 
was issued on 30 June that failure to meet flight requirements during April, 
May and June (subpar. (c) of reference (c)) was likewise due to combat con- 
ditions. On the basis of such certificates, is the disbursing officer authorized, 
on 81 July, to credit aviation pay for the months of February through July on 
the basis that the individual was in the air a total of twenty-four hours during 
the six consecutive calendar months commencing 1 February? 


Since the commanding officer has certified that the failure to meet 
the flight requirements of subparagraph (c) during April—the third 
month of the three months’ period beginning February 1, in which the 
flight deficiency first occurred—was due to combat conditions 
and, since the individual concerned complied with the minimum hours 
of flying required by subparagraph (f) for the six months’ period 
following February 1, he would be entitled to flying pay for the entire 
six months’ period. Hence, the question stated is answered in the 
affirmative, it being assumed in this and the following cases that where 
it is stated that the commanding officer certified that the failure to 
meet flight requirements was due to “combat conditions” it is meant 
that the commanding officer certified that the failure was due to “mili- 
tary operations of the particular command under combat conditions,” 
as stipulated in the said paragraph 10 (f) of the Executive order. 


Case THREE 


Jan Feb Mar Apr May Jun Jul 
6 2 2 0 8 8 +f 


The individual concerned was detached on 14 March and from that date 
until 1 May was in a travel and interim leave status while enroute to new 
duty station in the United States. The commanding officer of his prior per- 
manent duty station certified that failure to meet flight requirements for the 
period 1 February to 14 March was due to combat conditions. On the basis of 
such certificate, may aviation pay be credited on 31 July for the month of July, 
and, in addition, (1) for the period 1 February to 30 March, or (2) 1 February 
to 14 March [previously credited for April, May and June], on the basis that 
the individual was in the air a total of twenty-four hours during the six con- 
secutive calendar months commencing 1 February? 
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The failure to comply with the requirements of subparagraph (c) 
of paragraph 10 during the month of April—the third month of the 
period beginning February 1—having been due to causes other than 
combat conditions, that is, such failure having been the direct result 
of the individual concerned being in a travel and leave status for 
the entire month of April, this case would not fall within the purview 
of subparagraph (f) and as the flight requirements for February and 
March were not met during those months and were not made up in 
April, aviation pay for those two months may not be allowed. The 
fact that the individual was detached March 14 for travel and leave 
purposes—his assignment to flying duty not having been terminated— 
would not entitle him to prorated aviation pay for the two hours’ flying 
time in March. Furthermore, the basis for the statement that the 
individual was “previously credited for April” is not understood. It 
is settled that the three months’ period begins with the month in 
which the flight deficiency first occurs—in this case February—and 
that the three months’ period is an entirety, that is, if the total flights 
for the three months’ period have not been made by the end of the 
third month, the opportunity to make up the deficiency for each of 
the months involved ceases and a new three months’ period is not begun 
until the beginning of the first month in which there is a deficiency 
following the month in which flight requirements again are satisfied. 
4 Comp. Gen. 975; 9 id. 487. Hence, having performed no flights in 
April—the third month of the three months’ period—there appears no 
proper basis for a credit of aviation pay for that month. 


Case Four 
Jan Feb Mar Apr May Jun Jul Aug Sep 
12 3 3 1 0 0 18 9 4 


The officer in question was injured in an airplane crash on 15 April and was 
in the hospital frou that date until 18 July. The commanding officer certified 
on 30 April that failure to meet flight requirements for the period 1 February 
to 30 March was due to combat conditions : 

(a) Is the officer entitled to current credit of aviation pay from 1 April to 
14 July under paragraph 10 of reference (c) and Article 2140-2 (e) (5) (c)? 

(b) And as the commanding officer certified that failure to meet flight require- 
ments for February and March was due to combat conditions, is the officer 
entitled at the end of July to aviation pay for the months of February, March 
and July on the basis that he was in the air in excess of twenty-four hours during 
the six consecutive calendar months commencing 1 February? 


Where an officer has not qualified for aviation pay for the month 
in which he was injured, the three months’ period during which he 
is excused from performing flights includes the month in which he 
was injured. See 23 Comp. Gen. 449. Hence, in the example given, 
the officer would be excused from performing flights for April, May 
and June, and, having sufficient hours in the air in July to meet the 
requirements of that month, he would be entitled to aviation pay from 
April 1 through July 31. Question (a) is answered accordingly. 
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As discussed above, subparagraph (f) specifically provides, inter 
alia, that the provisions thercof shall be effective when the commanding 
officer certifies that “due to military operations of the particular com- 
mand under combat conditions” the personnel concerned were unable 
to meet the requirements of subparagraph (c), that is, that they were 
unable to make up the deficiencies of the two preceding months in the 
third month of the period. Since, in the instant case, the commanding 
officer has not certified that the failure in April, the third month of the 
period, to make up the flights for February and March was due to 
military operations of the particular command under combat condi- 
tions, but only that the failure to make the flights in February and 
March was due to such conditions, subparagraph (f) does not apply 
and the officer would not be entitled to flying pay for February and 
March by reason of flights performed in July. It follows that question 
(b) must be answered in the negative. 


CASE FIvE 
Jan Feb Mar Apr May Jun Jul Aug Sep 
10 0 0 1 0 0 23 0 0 


The officer in question failed to return from his mission on 15 April and was 
carried in a missing status from that date until 22 June when he returned to Naval 
jurisdiction. His accounts were carried on the Missing Persons Rolls and he was 
credited with aviation pay for the months of April and May. The commanding 
officer certifies that failure to meet flight requirements for February and March 
was due to combat conditions. On the basis of such certificate is the officer 
entitled to credit of aviation pay for the months of February and March, he having 
met flight requirements prescribed by subpar (f) of reference (c) by being in the 
air a total of twenty-four hours during the six consecutive calendar months com- 
mencing 1 February? 


April 15 was due to his missing status rather than to hospitalization for 
an injury, the pertinent facts of this case are analogous to those consid- 


Aside from the fact that the officer’s inability to perform flights after 


This officer was on duty involving flying on board an escort carrier operating 
under combat conditions commencing 1 January. The vessel was sunk on 18 
February, the officer was picked up by another vessel, taken to an African port, 
ered in Case 4 and, for the reasons therein stated, the question is 


answered in the negative. 


CAsE SIx 
Jan Feb Mar Apr May Jun Jul 
8 2 0 0 4 20 4 


reached United States on 1 April, was granted one months rehabilitation leave and 
reported to Naval Air Station, Pensacola for duty involving flying on 1 May: 

(a) On the basis of the flights performed during May and June, aviation pay 
was credited at the end of each of those months. The commanding officer of the 
vessel concerned certified on 30 April that the existence of combat conditions 
during February, the resultant casualty to the vessel, travel to the United States 
after the casualty, and the granting of leave essential to the rehabilitation of this 
officer, prevented him from meeting flight requirements prescribed by subpar (c) 
of reference (c) during the months of February, March and April. On the basis 
of such certificate, is the officer entitled to aviation pay on 31 July under subpar 
(f) of reference (c) for the months of February, March, April and July by reason 
= having been in the air a total of thirty hours during the period 1 February to 31 

uly? 
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From the facts stated, it is clear that the officer’s inability to meet the 
flight requirements of subparagraph (c), that is, to make up the defi- 
ciency for February and March during the month of April—the third 
month of the three months’ period—was not due to “military operations 
of the particular command under combat conditions” during the latter 
month, as contemplated by subparagraph (f), and no certificate to that 
effect has been issued by his commanding officer. Hence, subpara- 
graph (f) does not apply and the officer would not be entitled to avia- 
tion pay for February, March, or April by reason of flights subse- 
quently performed, but, of course, he would be entitled to aviation pay 
for July, having met the requirements for that month during that 
month. Compare answers to Cases 4 and 5. 


Cass SEVEN 
Jan Feb Mar Apr May Jun Jul 
1 0 2 8 6 8 2 


This officer was on duty involving flying at a naval air station in the United 
States until 6 January when he was detached therefrom granted ten days leave, 
with orders to report to an air group in China, at which latter place he reported on 
22 February. Combat conditions existed from 22 February, in view of which the 
commanding officer certified that the officer was prevented from meeting the flight 
requirements prescribed by subpar (c) of reference (c) for the three month period 
ending 31 March. Flight requirements were met during the months of April and 
May and aviation pay was credited at the end of each of those months. Is he 
entitled to aviation pay under subpar (f) of reference (c) on 30 June for the 
months of January, February, March and June, having been in the air a total of 
twenty-five hours during the period 1 January to 30 June? 


The commanding officer having certified that combat conditions 
existing from February 22 through March 31—the end of the three 
months’ period commencing January 1—prevented compliance by 
the officer with the requirements of subparagraph (c), and sufficient 
flying time having been accumulated in the succeeding three months 
to aggregate a total of at least 24 hours during thesix months’ period 
beginning January 1, the requirements of subparagraph (f) have 
been met and the officer would be entitled to aviation pay for the 
period January 1 through June 30, exclusive of those months for 
which such pay previously had been credited. 





(B-51251) 


MEDICAL TREATMENT—PRIVATE—COAST GUARD ENLISTED MEN ON 
LEAVE OR LIBERTY—APPROPRIATION CHARGEABLE 


The duty of furnishing “medical, surgical, and dental treatment and hospi- 
talization” to personnel of the Coast Guard having been imposed on the 
Public Health Service by the Public Health Service Act of July 1, 1944, and 
funds having been appropriated to the Service for such purposes, the cost 
of furnishing emergency civilian medical treatment, hospitalization, etc., 
to enlisted personnel of the Coast Guard while on leave or liberty during 
the period the Coast Guard was operating as part of the Navy may not be 
charged to Navy Department appropriations. 24 Comp. Gen. 681, amplified. 
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Assistant Comptroller General Yates to the Secretary of the Navy, January 4, 
1946: 

There has been considered your letter of July 21, 1945, as follows: 

The Navy Department has under consideration the question as to whether 
or not Navy appropriations are legally available for payment of expenses of 
civilian medical and hospital treatment of enlisted personnel of the Coast 
Guard while on leave or liberty. 

In this connection there is enclosed a file of correspondence on this subject. 

In order that appropriate instructions may be issued in this matter, your de- 
cision is requested on the following questions: 

(1) Whether or not the appropriation for the “Medical Department” of the 
Navy, as provided in the Naval Appropriation Act approved May 29, 1945 (Public 
Law 62—79th Congress), is legally available to defray the expenses of civilian 
medical treatment incurred by Coast Guard personnel while on liberty or leave. 

(2) If the answer to query (1) is in the affirmative, to what extent may said 
appropriation “Medical Department” be considered applicable for this purpose, 
that is, if for the entire enlisted personnel of the Coast Guard while the latter 
is operating as part of the Navy, or, if said appropriation is legally available 
only for Coast Guard personnel actually serving on naval vessels or at naval 
stations under the command of naval officers? 


It is evident from the correspondence enclosed with your letter 
that the questions presented arise by reason of the decision dated 
March 16, 1945, 24 Comp. Gen. 681, addressed to the Federal Security 
Administrator, respecting the rights of enlisted men of the Coast 
Guard serving, during the war, as part of the Navy, to civilian hospi- 
talization and medical treatment while on authorized leave or liberty. 

The said decision of March 16, 1945, specifically was directed to a 
determination of the rights of enlisted men of the Coast Guard, during 
the war, to necessary civilian hospitalization and medical treatment 
while on leave, as now authorized for enlisted personnel of the Navy 
(23 Comp. Gen. 980), and no particular discussion was contained 
therein respecting the particular appropriation chargeable with such 
expenses. However, it appears from the enclosures with your letter 
that the conclusion reached in the decision that, at least during the 
period the Coast Guard operates as part of the Navy in time of war 
and personnel thereof are subject to the laws prescribed for the gov- 
ernment of the Navy, enlisted men of the Coast Guard are entitled to 
civilian hospitalization and medical treatment on a parity with enlisted 
men of the Navy, has been viewed as possibly indicating that appropri- 
ations for the Navy are available for the payment of such expenses. 
The decision was not so intended. On the contrary, the decision spe- 
cifically referred to claims administratively approved for payment 
under Public Health Service appropriations and the Federal Security 
Administrator was advised that such claims would be allowed by this 
office. 

With respect to the funds properly chargeable for the expenses 


incurred in connection with the furnishing of hospitalization and med- 


ical and dental treatment to personnel of the Coast Guard, it may be 
stated, generally, that the annual appropriations for the Coast Guard 
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contain no provision for the furnishing of such services to personnel 
of that service, nor is there a medical corps, as such, established within 
the Coast Guard; but, since the enactment of the act of January 28, 
1915, 38 Stat. 800, creating the Coast Guard by consolidation of the 
then existing Revenue-Cutter Service and the Life-Saving Service, 
the responsibility for furnishing medical care and treatment to Coast 
Guard personnel has been placed with the Public Health Service. 
See, generally, the act of April 9, 1930, 46 Stat. 150; the act of July 
30, 1937, 50 Stat. 547; and Public Law 410, approved July 1, 1944, 
58 Stat. 682. Section 326 of the act of July 1, 1944, 58 Stat. 697, 698, 
an act to consolidate and revise the laws relating to the Public Health 
Service, specifically provides: 


Sec. 326. (a) Subject to regulations of the President— 

(1) commissioned officers, chief warrant officers, warrant officers, cadets, and 
enlisted personnel of the Regular Coast Guard, including those on shore duty 
and those on detached duty, whether on active duty or retired; and Regular 
and temporary members of the United States Coast Guard Reserve when on 
active duty or when retired for disability ; 

(2) commissioned officers, ships’ officers, and members of the crews of vessels 
of the United States Coast and Geodetic Survey, including those on shore duty 
and those on detached duty, whether on active duty or retired; and 

(3) commissioned officers of the Regular Corps of the Public Health Service, 
whether on active duty or retired, and commissioned officers of the Reserve Corps 
when on active duty or when retired for disability ; 
shall be entitled to medical, surgical, and dental treatment and hospitalization 
by the Service. The Surgeon General may detail commissioned officers for duty 
aboard vessels of the Coast Guard or the Coast and Geodetic Survey. 

7 * ” . * - * 

(c) The Service shall provide all services referred to in subsection (a) required 
by the Coast Guard and shall perform all duties prescribed by statute in connec- 
tion with the examinations to determine physical or mental condition for purposes 
of appointment, enlistment, and reenlistment, promotion and retirement, and 
officers of the Service assigned to duty on Coast Guard vessels may extend aid 
to the crews of American vessels engaged in deep-sea fishing. 


Title II of the Labor-Federal Security Appropriation Act, 1946, 
Public Law 124, approved July 3, 1945, 59 Stat. 368, 369, under the 
heading “Public Health Service,” provides, in pertinent part, as 
follows: 

For necessary expenses in carrying out the functions of the Public Health 


Service in accordance with the Act of July 1, 1944 (Public Law 410) (hereinafter 
referred to as the Act) * * * as follows: 


7 . = s o e + 

Hospitals and medical care: For carrying out the purposes of * * * sec- 
tions * * * 326 * * * of the Act * * * $15,501,300. 

In view of the quoted statutory provisions, it is clear that the 
furnishing of “medical, surgical, and dental treatment and hospitali- 
zation” to personnel of the Coast Guard is a duty imposed by law on 
the Public Health Service and that funds have been appropriated 
specifically to the Public Health Service for such purposes. The au- 
thority to provide such services has been regarded as including 
authority for the Public Health Service to utilize civilian medical and 
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hospital facilities for persons entitled to such services when Govern- 
ment facilities are not available. Consequently, while the fact that 
the Coast Guard operates as a part of the Navy in time of war and its 
personnel are subject to the laws for the government of the Navy is 
important to a determination of the basic rights of Coast Guard per- 
sonnel to hospitalization, medical treatment, etc., while serving with 
the Navy, that fact properly may not be viewed as authorizing the use 
of Navy appropriations to pay the expenses of providing such services 
for Coast Guard personnel or as affecting the availability of Public 
Health Service appropriations specifically provided for the purpose 
of furnishing such services. It follows that since otherwise proper 
expenses of civilian hospitalization, medical treatment, etc., furnished 
enlisted personnel of the Coast Guard are expressly provided for under 
the said Public Health Service appropriation, such expenses are not 
chargeable to Navy appropriations. 

Accordingly, question (1) is answered in the negative, making un- 
necessary any answer to question (2). 

The correspondence forwarded with your letter is returned herewith, 
as requested. 


(B-50868) 


MILEAGE; TRANSPORTATION OF DEPENDENTS; SHIPMENT OF 
HOUSEHOLD EFFECTS—RETIRED OFFICERS RECALLED TO ACTIVE 
DUTY 


The rule in 24 Comp. Gen. 291, that mileage and transportation of dependents of 
retired officers recalled to active duty are restricted, upon release from active 
duty, to the home of record—as distinguished from a home of selection— 
is for application to such officers who have been furnished such benefits 
to a home of their selection upon retirement, and does not deprive retired 
officers recalled to active duty of the rights to mileage, transportation of de- 
pendents, and shipment of household effects to the home selected by them, 
where, by reason of their recall to active duty, travel thereto had not been 
performed within the specified time limit (25 Comp. Gen. 6). 


Assistant Comptroller General Yates to the Secretary of War, January 5, 1946: 
There has been considered your letter of July 3, 1945, as follows: 


It has been brought to my attention that the holding in your decision of 10 
October 1944, 24 Comp. Gen. 291, may possibly be viewed in such a manner as 
to deprive a large number of retired officers of the Army of rights to which they 
are equitably entitled under existing law. 

In reply to the first question submitted by the Navy Department quoted in 
that decision, it was stated that in view of the provisions of the Pay Readjust- 
ment Act of 1942, 56 Stat. 366, a retired officer recalled to active duty during the 
present emergency is entitled to mileage and transportation of dependents upon 
relief from active duty to his home of record at the time of being called to active 
duty, and not to a home which may be selected by him at the time of reverting 
to a retired status. The views of the War Department are in accord with that 
ruling in so far as it pertains to retired officers recalled to active duty and later 
reverting to a retired status, when such officers within one year from the date 
of their first entrance into a retired status, have traveled to a home selected by 
them. However, the broad language of your decision in question is susceptible 
of the possible view that it also covers the situation where upon retirement 
officers are immediately recalled to active duty without interruption of active 
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service, thus having no opportunity of traveling or transporting their dependents 
and household goods to a selected home, or where such officers are recalled to 
active duty within one year from the date of retirement without having exercised 
their right to travel or transportation of their dependents and household goods 
to a selected home. 

Under decisions of your office it is well established that an officer retired under 
competent orders is entitled to mileage for travel and to transportation of his 
dependents and household effects to a home selected by him provided such travel 
is performed within one year from date of retirement. See 8 Comp. Gen. 327. 
Obviously, the suggested literal interpretation of your decision in 24 Comp. Gen. 
291, supra, would deny a retired officer under the circumstances above discussed 
the right of allowances for travel for himself and the transportation of his de- 
pendents and household goods to a home selected by him upon reverting to the 
retired list. While such a conclusion is not believed required, or to have been 
intended by you, the War Department is reluctant to promulgate definite regu- 
lations in the premises without a further expression of the view of your office as 
to the scope of the decision as applied to the situation of retired officers herein 
described. As understood by the War Department, the requirement that travel 
be performed within one year from the date of retirement under rulings of your 
office is based upon the principle that a military order must be obeyed within a 
reasonable time, and that one year is a reasonable time within which orders for 
such travel must be complied with. In those instances where retired oflicers are 
immediately recalled to active duty after retirement, travel to a home selected 
by them cannot be performed, and the reason for the application of the ‘“‘one year 
rule” would not appear to exist. Likewise, where retired officers are recalled to 
active duty after having been on the retired list, but before they have exercised 
the election within one year of traveling to a home of their selection, it would 
appear that the application of the rule of allowing travel of themselves and 
dependents, and the shipment of household effects only to a home of record when 
they entered the seryice, would work an injustice not in harmony with the under- 
lying principle of decisions of your office dealing with the general question at 
issue. 

In view of the foregoing, it is requested that your decision in 24 Comp. Gen. 
291, supra, be clarified in so far as it pertains to the rights of retired officers in 
connection with mileage for themselves and transportation of dependents and 
household effects to home selected by them in the case of (1) retired officers who 
after retirement are immediately recalled to active duty without interruption of 
active service, thus having no opportunity to select a home, and (2) retired offi- 
cers who are recalled to active duty within one year after retirement who have 
not exercised the right to select a home after retirement. 


It is settled that payment of mileage, the furnishing of transporta- 
tion of dependents, and shipment of household goods are authorized to 
the home selected by officers upon their retirement from the service 
provided the travel to such home is performed within one year after 
the date of retirement. See 8 Comp. Gen. 327, and cases cited therein. 
While, as pointed out in your letter, the language used in the decision 
of October 10, 1944, 24 Comp. Gen. 291, is susceptible of the view that 
such benefits are restricted to the “home of record” of all retired offi- 
cers subsequently recalled to active duty, regardless of the circum- 
stances surrounding their recall to active duty, such was not the con- 
templated effect of the decision. Rather, the statements contained 
therein were in consonance with the established rule respecting the 
rights of retired officers who, having been furnished mileage, trans- 
portation of dependents, etc., to a home of their selection upon retire- 
ment, subsequently are recalled to active duty. In such cases, it long 
has been held that the benefits mentioned are limited to the home or 
address of record at the time of recall to active duty, and it was 
instances of that character to which the statements were directed. 
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Manifestly, the application of the rule stated in the said decision of 
October 10, 1944, to all retired officers recalled to active duty would 
result in inequities respecting the rights of officers retired and imme- 
diately recalled to active duty and those retired officers recalled to 
active duty prior to the expiration of one year from the date of their 
retirement and before they had selected their home to which they 
desired to travel upon retirement since, in the first class of cases, the 
officers, by administrative action, would have been denied the oppor- 
tunity of selecting a home and, in the latter cases, the period within 
which retired officers are.entitled to select their homes would have 
been terminated prematurely. No such change in the settled rights 
of retired officers was contemplated and you are advised that nothing 
contained in the said decision of October 10, 1944, is to be viewed 
as disturbing in any way the right of retired officers recalled to active 
duty to mileage, transportation of dependents, and shipment of house- 
hold goods to the home selected by them, where, by reason of their 
recall to active duty, travel thereto had not been performed within 
the specified time limit. 

With respect to the period during which the travel must be per- 
formed in order to entitle a retired officer to the benefits above men- 
tioned, your attention is invited to decision of July 2, 1945, B-50296, 
25 Comp. Gen. 6, in which it was held that, in view of the existing 
transportation, housing, etc., conditions, and provided Army Regu- 
lations are appropriately amended, otherwise proper payments for 
mileage, transportation of dependents, and shipment of household 
goods are authorized for officers of the Army retired or relieved from 
active duty if travel be performed within one year after the termina- 
tion of the present war or within one year after the date of retirement 
or relief from active duty, whichever is later. 


(B-54166) 


COMPENSATION—WITHIN-GRADE PROMOTION AFTER MILITARY 
DUTY—ELIGIBILITY AS AFFECTED BY PROMOTION TO FORMER 
GRADE AFTER REEMPLOYMENT AT MAXIMUM OF LOWER GRADE 


Where, after military duty, an employee was reemployed under a temporary 
appointment at the maximum salary rate of a grade lower than that of the 
position he held upon entering the armed forces—such former position having 
been abolished—and was subsequently promoted to a position in his former 
or like grade with a resultant “equivalent increase in compensation” within, 
the meaning of the within-grade salary-advancement provisions of. section, 
402 of the Federal Employees Pay Act of 1945, the employee may not count 
his active military service toward within-grade salary, advancement in the 
latter position. 


Comptroller General Warren to the Secretary of Commerce, January 5, 1946: 


Consideration has: been given your letter of November 23, 1945, as. 
follows:. 
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On October 24, 1948, one of our employees left other than a temporary position, 
within the meaning of the Selective Training and Service Act, as amended, to 
perform active military service. The position he left was allocated in grade 
P-6 at $5,600 per annum. Subsequently, the organizational segment in which 
he was employed was liquidated. Now, having been honorably discharged, he 
had made application for restoration to duty. Inasmuch as his position has 
been abolished, we are endeavoring to find a position of like seniority, status 
and pay for him. 

Desirous of cooperating as fully as possible in assisting us to restore him to 
duty within the prescribed period of time, the returning veteran has expressed 
his willingness to accept temporarily a position in grade CAF-12 at the rate of 
$6,020 per annum, until he can be placed in a position equivalent to that which 
he left upon entering the armed forces. 

Prior to performing military service, his last promotion was from P-5, $4,600 
annually, to P-6, $5,600 annually, on June 24, 1942. If he were restored im- 
mediately to an equivalent position in grade P-6 he would be entitled to one 
automatic promotion. However, if he is restored temporarily at the maximum 
rate of grade CAF-12, it is evident that he cannot receive the automatic pro- 
motion to which he is entitled at this time. 

Therefore, your decision is requested as to the legality of granting him the 
automatic promotion to which by law he would otherwise have been entitled 
at the time of his return to duty from military service upon his promotion from 
CAF-12, $6,020 annually, to CAF-13 or P-6, minimum rate of which now is 
$6,230 annually, and which action ordinarily would be an equivalent increase. 


The Selective Training and Service Act of 1940, as amended, 50 
U.S. C. 308, provides in pertinent part as follows: 


(b) In the case of any such person who, in order to perform such training and 
service, has left or leaves a position, other than a temporary position, in the 
employ of any employer and who (1) receives such certificate, (2) is still quali- 
fied to perform the duties of such position, and (3) makes application for reem- 
ployment within forty days after he is relieved from such training and service— 

(A) if such position was in the employ of the United States Government, its 
Territories or possessions, or the District of Columbia, such person shall be 
restored to such position or to a position of like seniority, status, and pay ; 


Section 5 of the regulations governing within-grade salary advance- 
ment (Executive Order 888% dated September 6, 1941) provides as 
follows: 


Any employee of the Federal Government who in accordance with the provisions 
of the Selective Training and Service Act of 1940 (Public No. 783, 76th Congress), 
or of Public Resolution No. 96 approved August 27, 1940, relating to the mobili- 
zation of auxiliary military personnel, is restored to the same position or a 
position of like seniority, status, and pay, without loss of seniority, shall be 
entitled to receive a salary at a rate of not less than the employee’s latest rate 
prior to his entrance into active military or naval duty plus-any within-grade 
salary advancement or advancements to which he would have been eligible under 
the paeresiene of the said section 7 (b) of the Classification Act of 1928, as 
amended. 


Section 402 of the Federal Employees Pay Act of 1945, approved June 
30, 1945, 59 Stat. 299, provides: 


Subsection (b) of section 7 of the Classification Act of 1923, as amended, is 
amended to read as follows: 

“(b) All employees compensated on a per annum basis, and occupying perma- 
nent positions within the scope of the compensation schedules fixed by this Act, 
who have not attained the maximum rate of compensation for the grade in which 
their positions are respectively allocated, shall be advanced in compensation 
successively to the next higher rate within the grade at the beginning of the 
next pay period following the completion of (1) each twelve months of service if 
such employees are in grades in which the compensation increments are less than 
$200, or (2) each eighteen months of service if such employees are in grades in 
ae compensation increments are $200 or more, subject to the following 
conditions : 
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“(1) That no equivalent increase in compensation from any cause was received 
during such period, except increase made pursuant to subsection (f) of this 


section ; 

“(2) That an employee shall not be advanced unless his current efficiency is 
‘good’ or better than ‘good’ ; 

“(3) That the service and conduct of such employee are certified by the head 
of the department or agency or such official as he may designate as being other- 
wise satisfactory ; and _ 

“(4) That any employee, (A) who, while serving under permanent, war service, 
temporary, or any other type of appointment, has left his position to enter the 
armed forces or the merchant marine, or to comply with a war transfer as 
defined by the Civil Service Commission, (B) who has been separated under hon- 
orable conditions from active duty in the armed forces, or has received a certificate 
of satisfactory service in the merchant marine, or has a satisfactory record on 
war transfer, and (C) who, under regulations of the Civil Service Commission 
or the provisions of any law providing for restoration or reemployment, or under 
other administrative procedure with respect to employees not subject to civil 
service rules and regulations, is restored, reemployed, or reinstated in any position 
subject to this section, shall upon his return to duty be entitled to within-grade 
salary advancements without regard to paragraphs (2) and (3) of this subsection, 
and to credit such service in the armed forces, in the merchant marine, and on 
war transfer, toward such within-grade salary advancements. As used in this 
paragraph the term ‘service in the merchant marine’ shall have the same meaning 
as when used in the Act entitled ‘An Act to provide reemployment rights for 
persons who leave their positions to serve in the merchant marine, and other 
purposes,’ approved June 23, 1943 (U. S. C., 1940 edition, Supp. IV, title 50 App.. 
sec. 1471 to 1475, inc.).” 


As it is indicated in your letter that the employee involved has 
complied with all the terms and conditions provided for in the 
Selective Training and Service Act of 1940, supra, he is entitled to be 
restored to the position he held prior to his entrance in the armed 
forces or to a position of like seniority, status, and pay. Moreover, 
upon restoration to such position, he would be entitled to within-grade 
salary advancements as provided for in the Federal Employees Pay 
Act of 1945, supra. In the event such employee be reemployed 
in a position of lower seniority, status, or pay, as proposed in your 
letter, he also would be entitled to all within-grade salary advance- 
ments which accrued to his benefit by reason of his service in the armed 
forces. However, in the instant case, it is proposed to reemploy the 
returned veteran in a position of a lower grade than that formerly 
held by him but at the maximum salary rate provided for in that grade. 
In that event, it correctly is stated in your letter that he cannot receive 
the automatic promotion in view of the specific provision of the Fed- 
eral Employees Pay Act of 1945, supra, which excludes from its pur- 
view employees who have “attained the maximum rate of compen- 
sation for the grade.” 

It follows, therefore, that although the employee here involved 
appears to be entitled under express provisions of law to reemploy- 
ment in his former position or one of like seniority, status, and pay, 
yet if he actually is reemployed, as proposed by you, at the maximum 
rate in a lower grade (CAF-12 $6,020 per annum), he may not be 
granted the within-grade salary advancements to which he otherwise 
would be entitled. Furthermore, your proposal to effect a temporary 
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appointment of this employee at the maximum rate of CAF-12 with 
the view to reinstating him to his former grade at a later date also 
would operate to defeat his right to an automatic promotion upon 
such reinstatement for the reason that such reinstatement to his former 
grade would constitute a promotion with a resultant “equivalent in- 
crease in compensation” within the meaning of those words as used 
in the Federal Employees Pay Act of 1945, supra. See 21 Comp. Gen. 
285, id. 369. 

Specifically, therefore, you are advised that there is no authority 
of law whereby the employee referred to in your letter may be granted 
an automatic promotion should he be reemployed at the maximum 
rate of grade CAF-12 ($6,020 per annum) and subsequently pro- 
moted to CAF-13 or P-6 ($6,230 per annum) until the beginning of 
the next pay period following the expiration of 18 months from the 
date of such promotion. See, generally, decision of May 23, 1945, 
B-49671. 


(B-49865) 


TRANSPORTATION; PER DIEM IN LIEU OF SUBSISTENCE— 
TEMPORARY MEMBERS OF COAST GUARD RESERVE 


Temporary members of the Coast Guard Reserve (other than temporary members 

-who are civilian employees of the Government) enrolled pursuant to section 

207 of the act of February 19, 1941, as amended, who travel on active duty in 

their capacity as members of said Reserve are entitled to the actual cost 

of transportation and per diem in lieu of subsistence on the same basis as is 

authorized by section 12 of the Pay Readjustment Act of 1942, as amended, 

for regular members of the Coast Guard and the Coast Guard Reserve in a 

travel status, whether such temporary members serve on active duty with 
pay or without pay. 


Assistant Comptroller General Yates to the Secretary of the Navy, January 7, 
1946: 

Reference is made to your letter of May 16, 1945 (file 
JAG: II: WJG: z/L20-3), referring to the claim of Boatswain (T) 
Leslie J. Burke, USCGR, and requesting decision as to whether tem- 
porary members of the United States Coast Guard Reserve while 
serving on active duty without pay are entitled to the actual cost of 
transportation and per diem in lieu of subsistence for travel performed 
under competent orders in connection with their assigned duties as 
temporary members of the Reserve. 

The question as to the legality of such payments appears to have 
arisen as a result of the disallowance by the Claims Division of this 
office of the claim of the said Leslie J. Burke, temporary member of 
the Coast Guard Reserve, who was enrolled for full time special service 
duty “without pay” under the provisions of section 207 of the Coast 
Guard Auxiliary and Reserve Act of 1941, as amended. The claim 
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was for the cost of transportation and $7 per diem in lieu of subsistence 
during the period May 11 to 15,1944, for travel performed under orders 
dated May 10, 1944, directing him to ferry a Coast Guard vessel from 
Boston, Massachusetts, to Brooklyn, New York, and return to Boston 
via rail, The claim was disallowed by settlement dated February 21, 
1945, for the reason stated, in effect, that while the said section 207, 
as amended, authorizes temporary members of the Reserve serving on 
active duty “with pay” to be paid the pay and allowances provided for 
members of the regular Coast Guard Reserve, no express provision is 
made for the traveling expenses of temporary reservists serving on 
active duty “without pay”, it being noted, also, that Mr. Burke was 
enrolled to serve without pay or “allowances.” With respect to the 
latter phase of the matter, the Commandant of the Coast Guard states 
in his memorandum of April 6, 1945, enclosed with your letter, that: 

The fact that in the case before the Claims Division of the General Accounting 
Office Boatswain (T) Burke was enrolled to serve without pay and allowances 
should not have resulted in a denial of his claim. In using the words “no allow- 
ances” in the enrollment form, the Coast Guard intended to exclude rental and the 
70 cents per day subsistence allowances only; there was no intention to prohibit 
the payment of necessary transportation expenses and per diem in the event 
travel became necessary in the performance by Boatswain (T) Burke of his 
duties. The primary meaning of the word “allowances” has always been con- 
strued by the military services to be rental and subsistence and in using that 
word in the enrollment form the Coast Guard intended that meaning only. 

The Coast Guard Reserve, as now constituted, was created by the 
Coast Guard Auxiliary and Reserve Act of 1941, approved February 19, 
1941, 55 Stat. 9, as amended (14 U. S. Code 262-271), as a military 
organization to be a component part of the United States Coast Guard, 
the regular members of which are subject to be ordered to active duty 
in time of war or national emergency and, when on active duty, are 
subject to the laws, regulations and orders for the government of the 
Coast Guard and are entitled to receive the same pay and allowances 
as are received by personnel of the regular Coast Guard of the same 
rank, grade, rating and length of service. In addition to regular 
members of the Coast Guard Reserve, the enrollment therein of tem- 
porary members for full time, part time or intermittent duty is au- 
thorized under section 207 of the said act, which, as amended by the 
acts of June 6, 1942, 56 Stat. 329, October 26, 1942, 56 Stat. 990, and 
November 23, 1942, 56 Stat. 1021, reads as follows: 

The Commandant, with the approval of the Secretary of the Treasury or of 
the Secretary of the Navy, while the Coast Guard is operating as a part of the 
Navy, is hereby authorized to enroll as temporary members of the Reserve, for 
duty under such conditions as he may prescribe, including but not limited to 
part-time and intermittent active duty with or without pay, and without regard 
to age, members of the Auxiliary, such officers and members of the crew of any 
motorboat or yacht placed at the disposal of the Coast Guard, and such persons 
(including Government employees without pay other than the compensation of 
their civilian positions) who by reason of their special training and experience 


are deemed by the Commandant to be qualified for such duty, as are citizens of 
the United States or of its Territories or possessions, including the Philippine 
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Islands, to define their powers and duties, and to confer upon them, appropriate 
to their qualifications and experience, the same ranks, grades, and ratings as 
are provided for the personnel of the regular Coast Guard Reserve. When per- 
forming active duty with pay, as herein authorized, temporary members of the 
Reserve shall be entitled to receive the pay and allowances of their respective 
ranks, grades, or ratings, as may be authorized for members of the regular 
Coast Guard Reserve. 


Such section authorizes the Commandant, with the approval of the 
Secretary of the Navy, to enroll persons as temporary members of the 
Coast Guard Reserve “under such conditions as he may prescribe, 
including * * * active duty with or without pay” and, while it 
fixes the pay and allowances of temporary members of the Reserve on 
active duty “with pay,” no express provision is rhade therein for the 
traveling expenses of temporary members of the Reserve serving 
“without pay” in time of war or national emergency. However, in 
view of the broad authority vested in the Commandant to enroll tem- 
porary members of the Coast Guard Reserve for active duty without 
pay “under such conditions as he may prescribe,” and in the absence 
of any statutory provision indicating a contrary intent, I believe: it 
reasonably may be concluded that such authority is broad enough to 
permit the Commandant to prescribe payment of proper travel ex- 
penses for temporary reservists enrolled for active duty without pay 
who are ordered to perform official travel in connection with the per- 
formance of their official duties as temporary members of the Reserve. 
Cf. 25 Comp. Gen. 194, 200, answer to question (f). In this connec- 
tion it is noted that current administrative instructions specifically 
provide for the payment of the traveling expenses of temporary mem- 
bers of the Coast Guard Reserve enrolled for duty without pay, thus 
indicating that it likewise is the administrative view that the Com- 
mandant, having been authorized to enroll persons as temporary re- 
servists “under such conditions as he may prescribe,” is authorized to 
prescribe the traveling expenses payable to such reservists serving 
without pay when performing official travel. 

The traveling expenses prescribed for temporary members of the 
Reserve serving without pay are set forth in Coast Guard Finance 
and Supply Circular 190-43, dated August 12, 1943, in pertinent part, 
as follows: 

2. Temporary officer members of the Coast Guard Reserve enrolled for duty 
without pay, other than those specified in paragraph 7 below, when traveling on 
official business under orders of competent authority and away from their desig- 
nated posts of duty, may be allowed a per diem, in lieu of subsistence, as pre- 
scribed in Circular No. 42, Pay and Supply Instructions." Such temporary mem- 
bers of the Coast Guard Reserve, when performing travel under competent orders 
and temporary duty in connection therewith, shall be entitled, in addition to the 
per diem rates prescribed in Circular No. 42, Pay and Supply Instructions, to 
transportation at Government expense, including sleeping car or staturoom accom- 


modations. Mileage will not be allowed. 
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4. Temporary enlisted members of the Coast Guard Reserve enrolled for duty 
without pay, when required by orders of competent authority to perform travel, 
will be furnished transportation at Government expense and will be allowed travel 
status subsistence and quarters allowances in amounts not to exceed those pre- 
scribed in Article 219 (3), Pay and Supply Instructions, for personnel of the 
regular Coast Guard. Reimbursement for the travel status allowances will be 
made on Standard Form 1012. 


. * * * * * * 


7. Temporary members of the Coast Guard Reserve, who are likewise Govern- 
ment Civil Service employees and are receiving compensation from the Govern- 
ment in their civil status, when performing travel under orders of competent 
authority, will be entitled to the allowances prescribed in the Standardized Gov- 
ernment Traved Regulations for other civil employees of the Government while 
traveling on official business. Orders to such personnel will be addressed in 
their civilian capacity and should bear no reference to their status as temporary 
members of the Coast Guard Reserve. 


Circular No. 42 and article 219 (3), Coast Guard Pay and Supply 
Instructions, referred to in said circular, pertain to the allowances 
authorized under section 12 of the Pay Readjustment Act of 1942, 
56 Stat. 364, as amended, for officers and enlisted men of the Coast 
Guard in a travel status. 

Since persons enrolled as temporary members of the Reserve who 
are not issued travel orders in the capacity of civilian employees of 
the United States travel on active duty in their capacity as temporary 
members of the Coast Guard Reserve, there appears to be no legal 
objection to reimbursing their actual expenses of travel or to prescrib- 
ing a per diem for such travel on the same basis as is authorized for 
regular members of the Coast Guard and the Coast Guard Reserve 
in a travel status, whether such temporary members serve on active 
duty with pay or without pay. The question-submitted is answered 
accordingly. 

It may be noted with respect to the claim of Mr. Burke, that his 
orders required him to ferry a Coast Guard vessel from Boston, Massa- 
chusetts, to Brooklyn, New York, and the claim submitted shows that 
he left Boston 6:45 a. m. May 11, arrived at Brooklyn 8 p. m. May 
14, left Brooklyn 10:30 a. m. May 15 and arrived in Boston 11 p. m. 
May 16, 1944. The 7th paragraph of section 12 of the Pay Readjust- 
ment Act of 1942, provides as follows: 

Personnel of any of the services mentioned in the title of this Act performing 
travel on Government-owned vessels for which no transportation fare is charged 


shall be entitled only to reimbursement of actual and necessary expenses in- 
curred. 


Mr. Burke having performed the travel involved from Boston to 
Brooklyn on a Government-owned vessel, he would not be entitled, on 
the basis stated, to a per diem for that portion of the journey, but 
to reimbursement of his actual and necessary subsistence expenses not 
to exceed $7 per day, as provided in the said section 12. See 24 Comp. 
Gen. 362. You may be advised that further consideration will be given 
Mr. Burke’s claim if submitted on that basis. 
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(B-54574) 


FEDERAL EMPLOYEES PAY ACT OF 1945—SALARY RATES ADMINIS- 
TRATIVELY FIXED IN ACCORDANCE WITH CLASSIFICATION ACT; 
WITHIN-GRADE PROMOTIONS AFTER MILITARY DUTY 


Where the Federal Home Loan Bank Administration, pursuant to the provisions 
of section 19 of the act of July 22, 1932, as amended, has adopted the Classifi- 
cation Act for the purpose of fixing the grades and salaries of its employees, 
such employees are “subject to” the Classification Act as amended by the 
Federal Employees Pay Act of 1945, and, therefore, the fixing of within- 
grade salary steps of employees upon restoration after military duty is not 
subject to administrative discretion, but, rather, is to be accomplished only 
in accortiance with the provisions of the 1945 act. 

The salary rate of an employee who, upon discharge from the military service, 
was restored to his former civilian position or to one of like seniority, status, 
and pay, pursuant to the Selective Training and Service Act of 1940, as 
amended, must be determined as of the effective date of such restoration 
without regard to personnel actions taken while the employee was on mili- 
tary furlough purporting to grant within-grade salary advancements or pur- 
porting to convert the status of the employee—as distinguished from his 
position—from classification under an Executive order grade to a Classifi- 
cation Act grade. 

Where affirmative administrative action was taken while an employee was on 
military furlough to convert his position under a salary schedule prescribed 
by Executive Order No. 6746 to a grade at a higher rate under the Classifi- 
cation Act with a resultant “equivalent increase in compensation” within the 
meaning of the within-grade salary-advancement provisions of section 402 
of the Federal Employees Pay Act of 1945, the employee is entitled, upon 
reemployment after military service, to credit toward within-grade salary 
advancements in the classified position from the date of such conversion. 

Where affirmative administrative action was taken at the time of an employee’s 
reemployment after military service to convert the employee's positidn under 
a salary schedule prescribed by Executive Order No. 6746 to a grade at a 
higher rate under the Classification Act with a resultant “equivalent in- 
crease in compensation” within the meaning of the within-grade salary- 
advancement provisions of section 402 of the Federal Employees Pay Act 
of 1945, the employee may not be credited with any time spent in the military 
service toward a within-grade salary advancement in the classified position, 
irrespective of “personnel actions” taken while the employee was on military 
furlough changing his status to a classified grade. 

The initial salary rate in a Classification Act grade to which an employee's 

position under a salary schedule prescribed by Executive Order No. 6746 

was converted upon his reemployment after military service may be ad- 

ministratively fixed so as to cause no loss in compensation which had 
accrued under the Executive order grade (including within-grade advance- 
ments) at the time of his reemployment. 


Comptroller General Warren to the National Housing Administrator, January 
7, 1946: 


There has been considered your letter of December 12, 1945, as 
follows: 


In connection with the restoration of veterans who have reemployment rights 
under the Selective Training and Service Act of 1940, as amended, or other 
similar statutes or other War Service Regulations, several questions have arisen 
in the Federal Home Loan Bank Administration concerning the proper step 
within grade to be fixed as the initial salary rate. Positions in that agency in 
the past were classified in accordance with the provisions of Executive Order 6746. 
Subsequently, the agency administratively determined to classify its positions in 
accordance with the grades fixed by the Classification Act of 1923, as amended, 
and this has been accomplished over a period of time as administratively feasible 
for all active positions. The positions in the Federal Home Loan Bank Adminis- 
tration are not legally governed by the Classification Act of 1923, as amended, 
nor are all the procedures thereunder followed, although the grades and salaries 
contained therein are administratively utilized. 
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In practically all cases, the returning veterans have been carried in a military 
furlough status and it has been the practice in most cases to process, during the 
employees’ absence, personnel actions for within-grade promotions as the same 
would have been called for had the employees remained on duty. Also, in some 
instances, so-called record personnel actions were processed converting from 
Executive Order grades to Classification Act grades the positions of employees 
who were on military furlough. 

Where an employee’s position was brought within a grade under the Classifica- 
tion Act prior to his departure for military service, little question arises concern- 
ing the proper salary step upon restoration. However, when an employee en- 
tered military service from a position classified in an Executive Order grade 
and returns to the same position or a similar position, questions arise concerning 
the salary step within the appropriate Classification Act grade. A case which 
illustrates the problem is that of an employee who was employed as a Clerk, 
Executive Order Grade 6, $1,680, on April 1, 1941. He entered military service 
in October, 1941. October 1, 1942, a record action was processed purporting 
to give him a within-grade promotion to $1,740. On February 1, 1944, a record 
action was processed purporting to convert his position from E. O. Grade 6, 
$1,740, to Grade CAF-5, at a salary of $2,000, the minimum of that grade. On 
July 1, 1945, a record action was processed purporting to give him a basic salary 
increase of $320 (by administrative adoption of the formula in the Federal 
Employees Pay Act of 1945) and a periodic increase of $110, making his purported 
salary $2,430. 

If these record actions are controlling, it would appear that the employee 
would now be restored at $2,430, the second step within CAF-5. However, apply- 
ing to the case other and perhaps controlling principles as hereinafter discussed, 
it would appear that the employee should be restored at either $2,540, the third 
step within CAF-5, or $2,650, the fourth step in that grade. 

Under your decisions in 24 Comp. Gen. 573, 688, and 729, it would appear 
that the employee is to be regarded as having been terminated and, therefore, 
the record personnel actions effected during the employee’s military service may 
not be controlling. The position he occupied at the time of entry into military 
service was as Clerk, E. O. Grade 6, $1,680, and the particular position is appro- 
priately converted to Classification Act Grade CAF-5, which has a salary range 
from $2,320 to $2,980. Wholly independent of the fact that sufficient time elapsed 
during military service for three within-grade promotions, the employee would 
now be entitled to the minimum of the grade, $2,320. Adding the three within- 
grade promotions would bring the salary to $2,650, the fourth step in CAF-5, and 
this might be justified by the fact that all of such within-grade promotions were 
earned by him prior to the restoration date. On the other hand, it might be 
argued that the increase necessary to bring the employee to the minimum of the 
grade is an “equivalent” increase and that the employee therefore should receive 
but two within-grade promotions at restoration, which would make his salary 
$2,540, the third step in CAF-5. No basis is perceived for regarding this increase 
as the “equivalent” of more than one of the within-grade promotions, 

While, according to the record personnel actions processed during the em- 
ployee’s absence, his restoration salary is $2,430, it might be noted that had 
the record personnel action converting his position to CAF-5, $2,000, been proc- 
essed on or just before October 1, 1942, there would have been a record action 
on April 1, 1944, recording a within-grade increase to $2,100 and on July 1, 
1945, a record action of the base pay increase and an additional within-grade 
increase, making the salary $2,540. 

While in the facts of the above case the application of the principles last 
discussed suggest a higher step within grade than is fixed by the record actions, 
there are cases where their application suggests one step lower than the record 
action. To illustrate this, it may be assumed that an employee upon entry 
into military service in July 1942 was in E. O. Grade 6, $1,740, and a record 
conversion in December 1942 changed his position to Classification Act Grade 
CAF 44, $1,800, the minimum of the grade. Thereafter there would be record 
within-grade increases on July 1, 1944, to $1,860 and on July 1, 1945, a record 
increase to $1,920, together with the base pay increase to $2,232. Thus, if the 
record actions are followed in this case, the restoration salary would be $2,232. 
However, following the principles heretofore discussed (and considering that 
the employee was in effect terminated and the record actions do not control) his 
salary of $1,740 upon entry into military service would upon restoration become 
$2,100, the minimum of Grade CAF-4 and there would be added to this one 
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within-grade promotion (assuming that the increase to $2,100 should be re- 
garded as the equivalent of one of the two within-grade promotions accruing 
during military service) for a total salary of $2,166. 

As to employees for whom record personnel actions were processed during 
military furlough, it is possible to argue that such record actions reflect what 
would have occurred with respect to the employees’ within-grade promotions 
and conversion from Executive Order grade to Classification Act grade had the 
employees remained on active duty. If, as to such employees, restoration to 
duty is to be effected at the salary fixed by the record actions, those employees 
whose positions were not converted during military service would need to be 
restored on the basis of some formula as herein discussed which might result 
in slightly different treatment for the two classes of employees. 

Your decision in these cases would be appreciated as to the appropriate salary 
step within grade to apply when the employees left positions which were classi- 
fied under the provisions of Executive Order 6746 and return after military 
service to the same positions which have been, or simultaneously with restora- 
tion are, classified administratively in a Classification Act grade. Is there 
administrative discretion in the Federal Home Loan Bank Administration con- 
cerning the salary step within grade upon restoration and, if so, can it be sep- 
arately utilized for each case of restoration? In this connection, your atten- 
tion is invited to the authority of the agencies within the Federal Home Loan 
Bank Administration to fix employees’ compensation as contained in their or- 
ganic statutes. Section 19 of the Federal Home Loan Bank Act, as amended, 
provides that “the board [under Executive Order 9070, the Federal Home Loan 
Bank Administration] shall have power to select, employ, and fix the com- 
pensation of such officers, employees, attorneys, and agents as shall be neces- 
sary for the performance of its duties under this Act without regard to the 
provisions of other laws applicable to the employment or compensation of offi- 
cers, employees, attorneys, and agents of the United States.” Said section also 
provides with respect to employees that their “employment, compensation, leave, 
and expenses shall be governed solely by the provisions of this Act, specific 
amendments thereof, and rules and regulations of the Board not inconsistent 
therewith.” With respect to employees of Home Owners’ Loan Corporation, 
Section 4 (j) of the Home Owners’ Loan Act of 1933, as amended, provides 
that the Corporation “shall have power to select, employ, and fix the compensa- 
tion of such officers, employees, attorneys, or agents as shall be necessary for 
the performance of its duties under this Act, without regard to the provisions 
of other laws applicable to the employment or compensation of officers, em- 
ployees, attorneys, or agents of the United States.” With respect to employees 
of the Federal Savings and Loan Insurance Corporation, Section 402 (c) of the 
National Housing Act, as amended, provides that Corporation shall have power 
to fix the compensation “of such officers, employees, attorneys, or agents, as 
shall be necessary for the performance of its duties under this title, without 
regard to the provisions of any other laws relating to the employment or com- 
pensation of officers or employees of the United States.” 

In general, in determining salary rates to be paid employees upon restoration 
to duty after military service, mray the rule be followed that an employee's salary 
within grade is to be fixed initially at such rate (or as nearly as the same can 
be administratively fixed by giving effect to record actions or otherwise) as he 
would have been receiving on the date of restoration had he remained on active 
duty? With one exception, all active positions in the Federal Home Loan Bank 
Administration, Home Owners’ Loan Corporation and Federal Savings and Loan 
Insurance Corporation which had not theretofore been converted from Executive 
Order grade to Classification Act grade were so converted immediately prior 
to July 1, 1945; this one exception, which was a position in the Federal Savings 
and Loan Insurance Corporation, was converted on July 16, 1945. However, such 
conversion was not accomplished for all inactive positions, i. e., those of em- 
ployees who were in military service, but only for some of those inactive positions. 
Upon restoration in such cases, may it be considered that had they remained 
on active duty their positions would have been converted to Classification Act 
grades immediately prior to July 1, 1945 (as in all probability would have been 
the case), and the initial salary rates fixed accordingly? If the effective dates 
of the record actions are not controlling as to changes in pay, when does the 
waiting period begin for the next within-grade promotion in the case first illus- 
trated herein? 











DECISIONS OF THE COMPTROLLER GENERAL 505 


Your decision B-53153 of November 26, 1945, addressed to the Secretary of 
Agriculture, has been noted but it is not clear to what extent that decision is 
applicable to the questions herein presented. Your decisions on these questions 
would be appreciated. 


Section 19 of the Federal Home Loan Bank Act, as amended (47 
Stat. 725, 737), provides in pertinent part as follows: 

Sec. 19. The Board shall have power to select, employ, and fix the compensa- 
tion of such officers, employees, attorneys, and agents as shall be necessary for 
the performance of its duties under this Act without regard to the provisions 


of other laws applicable to the employment or compensation of officers, employees, 
attorneys, and agents of the United States. * * * 


While under the express provisions of the quoted act, positions in the 
Federal Home Loan Bank Board—now the Federal Home Loan Bank 
Administration, pursuant to Executive Order 9070—are not subject 
to existing laws applicable to the émployment or compensation of 
officers or employees of the United States, you state it is now the policy 
of that agency to classify its positions in accordance with the grades 
fixed by the Classification Act of 1923, as amended. It is for noting 
that prior to conversion to the said Classification Act, positions in the 
agency were classified in accordance with the provisions of Executive 
Order 6746, dated June 21, 1934, and that such conversion has been 
accomplished over a period of time as administratively feasible for 
all active positions. In decision of this office dated July 14, 1945, 25 
Comp. Gen. 58, it was held, quoting from the first paragraph of the 
syllabus: 

Where an agency has elected under statutory authority to fix the salary rates 
of its employees in accordance with the Classification Act and has adopted all 
the procedures thereunder including the jurisdiction of the Civil Service Commis- 
sion respecting allocations and reallocations, the employees of such agency are 
to be regarded as “subject to” the Classification Act as that term is used in the 


several provisions of the Federal Employees Pay Act of 1945, the same as employ- 


ees whose salary rates are required by statute to be fixed in accordance with the 
Classification Act. 


In that connection, see, also, 14 Comp. Gen. 867. 

As the Federal Home Loan Bank Administration appears to have 
adopted the Classification Act of 1923 for the purpose of fixing the 
grades and salaries of its employees, the said employees properly may 
be regarded as subject to the said act as amended by the Federal Em- 
ployees Pay Act of 1945, 59 Stat. 299, and the fixing of within-grade 
salary steps of returned veterans upon restoration to their positions 
properly may be accomplished in accordance with the provisions 
thereof. Accordingly, the question presented in the 9th paragraph 
of your letter, relative to administrative discretion in this respect is 
answered, generally, in the negative. See 15 Comp. Gen. 102; 16 id. 
1005 ; 17 id. 563. 

The Selective Training and Service Act of 1940, as amended, 50 
U. S. C. 308, provides in pertinent part as follows: 
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(b) In the case of any such person who, in order to perform such training 
and service, has left or leaves a position, other than a temporary position, in 
the employ of an employer and who (1) receives such certificate, (2) is still 
qualified to perform the duties of such position, and (3) makes application for 
reemployment within forty days after he is relieved from such training and 
service— 

(A) if such service was in the employ of the United States Government, its 
Territories or possessions, or the District of Columbia, such person shall be re- 
stored to such position or to a position of like seniority, status, and pay ; 


Section 5 of the regulations governing within-grade salary ad- 
vancement (Executive Order 8882, dated September 6, 1941) provides 
as follows: 


Any employee of the Federal Government who in accordance with the pro- 
visions of the Selective Training and Service Act of 1940 (Public No. 783, 76th 
Congress), or of Public Resolution No. 96 approved August 27, 1940, relating to 
the mobilization of auxiliary military personnel, is restored to the same posi- 
tion or a position of like seniority, status, and pay, without loss of seniority, 
shall be entitled to receive a salary at a rate of not less than the employee's 
latest rate prior to his entrance into active military or naval duty plus any 
within-grade salary advancement or advancements to which he would have 
been eligible under the provisions of the said section 7 (b) of the Classification 
Act of 1923, as amended. 


Section 402 of the Federal Employees Pay Act of 1945, approved 
June 30, 1945, 59 Stat. 299, provides: 


Subsection (b) of section 7 of the Classification Act of 1923, as amended, is 
amended to read as follows: 

“(b) All employees compensated on a per annum basis, and occupying per- 
manent positions within the scope of the compensation schedules fixed by this 
Act, who have not attained the maximum rate of compensation for the grade 
in which their positions are respectively allocated, shall be advanced in com- 
pensation successively to the next higher rate within the grade at the begin- 
ning of the next pay period following the completion of (1) each twelve months 
of service if such employees are in grades in which the compensation incre- 
ments are less than $200, or (2) each eighteen months of service if such em- 
ployees are in grades in which the compensation increments are $200 or more, 
subject to the following conditions: 

“(1) That no equivalent increase in compensation from any cause was re- 
ceived during such period, except increase made pursuant to subsection (f) of 
this section ; 

“(2) That an employee shall not be advanced unless his current efficiency is 
‘good’ or better than ‘good’; 

“(3) That the service and conduct of such employee are certified by the head 
of the department or agency or such official as he may designate as being other- 
wise satisfactory; and 

“(4) That any employee, (A) who, while serving under permanent, war 
service, temporary, or any other type of appointment, has left his position to 
enter the armed forces or the merchant marine, or to comply with a war trans- 
fer as defined by the Civil Service Commission, (B) who has been separated 
under honorable conditions from active duty in the armed forces, or has re- 
ceived a certificate of satisfactory service in the merchant marine, or has a 
satisfactory record on war transfer, and (C) who, under regulations of the 
Civil Service Commission or the provisions of any law providing for restoration 
or reemployment, or under any other administrative procedure with respect to 
employees not subject to civil service rules and regulations, is restored, re- 
employed, or reinstated in any position subject to this section, shall upon his 
return to duty be entitled to within-grade salary advancements without regard 
to paragraphs (2) and (8) of this subsection, and to credit such service in the 
armed forces, in the merchant marine, and on war transfer, toward such within- 
grade salary advancements. As used in this paragraph the term ‘service in the 
merchant marine’ shall have the same meaning as when used in the Act entitled 








eS ee ee dn ee ee ee 


mam 


DECISIONS OF THE COMPTROLLER GENERAL 507 


‘An Act to provide reemployment rights for persons who leave their positions 
to serve in the merchant marine, and for other purposes,’ approved June 23, 
1943 (U.S.C., 1940 edition, Supp. IV, title 50 App., secs. 1471 to 1475, inc.).” 


It is understood from your letter that employees of the Federal 
Home Loan Bank Administration serving in the armed forces were 
carried in a military furlough status, and during their absence, in most 
cases, personnel actions were processed granting within-grade pro- 
motions in the same manner as if the employees had remained on duty. 
In that connection, you state “in some instances, so-called record per- 
sonnel actions were processed converting from Executive Order grades 
to Classification Act grades, the positions of employees who were on 
military furlough.” In 24 Comp. Gen. 688, at page 690, it was held: 

Referring to questions 4 and 5, this office does not require any change in existing 
administrative procedure regarding the granting of military furlough to war 
service appointees. But, in any event, the placing of such employees upon military 


furlough can have no legal force and effect to preserve a civilian status after the 
effective date of the military furlough granted to any civilian employee. 


Also, see 24 Comp. Gen. 729, and B-53760, December 4, 1945. 

In line with the holdings in the said decisions, “so-called personnel 
actions” purporting to grant within-grade salary advancements and 
purporting to make changes in classifications from Executive order 
grades to Classification Act grades were legally non-effective, and 
the salary rate of the veteran who is restored to the position held by 
him prior to his entrance into the armed forces or to one of like 
seniority, status, and pay, pursuant to the Selective Training and 
Service Act of 1940, supra, must be determined as of the effective date 
of such restoration. Accordingly, if as is understood, the involved 
Executive order positions actually were not converted to Classification 
Act grades in absentia, the first question presented in paragraph 10 of 
your letter is answered in the negative. See decisions B-54297 of 
January 3, 1946, 25 Comp. Gen. 477, and B-53153 of November 26, 
1945, 25 Comp. Gen. 419 (particularly the answer to the last paragraph 
of the submission). 

In decision of November 26, 1945, B-53153, to the Secretary of 
Agriculture, it was held that the conversion of positions allocated 
to grades within the salary schedule prescribed by Executive Order 
6746, dated June 21, 1934, to grades in accordance with the Classifi- 
cation Act of 1923 “are matters governed entirely by administrative 
considerations in each particular case and the fact that certain po- 
sitions administratively were converted to Classification Act grades 
in nowise would effect a conversion of similar positions in the absence 
of affirmative administrative action relative thereto.” It is not under- 
stood from your letter that affirmative administrative action was taken 
to convert inactive positions in the Federal Home Loan Bank Adminis- 
tration from Executive order classification to grades under the Classi- 
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fication Act. Hence, in answer to the last question presented in para- 
graph 10 of your letter, I have to advise that the effective dates of 
the record personnel actions are not controlling for the purpose of 
within-grade salary advancements, and the waiting period for subse- 
quent promotions must be recorded from the date the reemployed 
veteran is restored to duty. 

In the light of the foregoing, if the Executive order position of the 
employee first illustrated in paragraph 3 of your letter actually was 
converted to the Classification Act grade on February 1, 1944, by 
affirmative administrative action, he is entitled to be reemployed at 
grade CAF-5 ($2,320) plus any within-grade salary advancements 
accruing to his benefit since that date. Thus, allowing credit for one 
within-grade promotion (effective July 1, 1945), his salary rate upon 
restoration to his position properly may be fixed at $2,430 per annum, 
the second step in grade CAF-5. On the other hand, if the “record 
action” processed on February 1, 1944, merely purported to change the 
status of the individual employee, and if affirmative action adminis- 
tratively to convert the position is not taken until the date the employee 
is reinstated, his salary would be for fixing at the minimum rate pro- 
vided for in grade CAF-5 ($2,320). In that event, no credit for 
within-grade promotions would be allowable since the increase in 
compensation resulting from the conversion from Executive order 
grade 6 ($1,680) to CAF-5 ($2,320), exceeds one salary step in the 
former grade and must be considered an “equivalent increase” as that 
term is used in section 402 of the Federal Employees Pay Act of 1945, 
supra. 21 Comp. Gen. 369. 

Applying the principles hereinbefore set forth to the case illustrated 
in paragraph 7 of your letter and assuming that affirmative adminis- 
trative action was taken in December, 1942, to convert the employee’s 
position from Executive order grade 6 ($1,740) to CAF grade 4 
($1,800), reemployment properly may be effected at the second salary 
step in the latter grade ($2,232). However, if the “record action” 
processed in December, 1942, was merely personal to the employee and 
did not constitute affirmative administrative action on the position, 
reinstatement may be only at the minimum rate in grade CAF-4 
($2,100). In that connection, it should be kept in mind that if the 
salary rate of the Executive order grade held by the employee when he 
entered the armed forces (including within-grade salary advancements 
to which he would be entitled upon reemployment) , exceeds the mini- 
mum step of the CAF grade to which his position was converted, the 
salary step could be fixed administratively to correspond to the salary 
which had accrued to him in his Executive order position at the time of 
his reemployment. See decision of December 4, 1945, B-53760 (Case 
No.1). 
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(B-54716) 


UNAUTHORIZED SEPARATION OF VETERANS—REAPPOINTMENT AND 
OATH OF OFFICE REQUIREMENTS; COMPENSATION DURING SEP- 
ARATION 


The fact that the Civil Service Commission determined that the separation of an 
employee because of reduction in force by a qualified officer of the particular 
administrative agency was not in accordance with the employee’s rights as a 
veteran under the Veterans’ Preference Act of 1944 has no effect to void the 
separation, and, therefore, the employee may be restored to his former posi- 
tion only by a formal appointment and compliance with all statutory require- 
ments incident to such appointment. 

An employee who was separated from the service because of reduction in force by 
a qualified official contrary to the employee’s rights as a veteran under the 
Veterans’ Preference Act of 1944 is not entitled to be paid salary, upon 
restoration, without taking the oath of office required by section 1757, 
Revised Statutes. 

An employee who was separated from the service because of reduction in force 
by a qualified official contrary to the employee’s rights as a veteran under the 
Veterans’ Preference Act of 1944 is not entitled, upon restoration to duty, to 
compensation for the period between the date of separation and the date of 
restoration during which he rendered no service to the Government. 


Comptroller General Warren to the Civilian Production Administrator, January 
7, 1946: 
I have your letter of December 21, 1945, received here December 26, 


as follows: 


The following statement of facts is presented for your consideration, and your 
decision is respectfully requested on the questions herein raised with respect 
thereto: 

1. As of the close of business September 30, 1945, Mr. Harvey A. Edge, an 
employee of the War Production Board, was separated by that agency because of 
reduction in force. The action was taken under the provisions of Departmental 
Circular No. 510 of the Civil Service Commission, was approved by the Director 
of Personnel to whom the appointing and removal authority had been duly dele- 
gated for the agency, and the appropriate advice of personnel action was prepared 
on October 22, 1945. For the purpose of the questions raised herein, Section 9 
of Departmental Circular No. 510 provides that actions taken thereunder “may 
be made effective without the prior approval of the Civil Service Commission.” 

2. Subsequent to receipt on August 29, 1945, of his written notice of separation 
by reduction in force, Mr. Edge appealed the action to the Civil Service Commis- 
sion. After a series of correspondence and a hearing on the part of the Civilian 
Production Administration (which succeeded the War Production Board on 
November 8, 1945) before the Civil Service Commission, the Chairman of the 
Commission addressed a letter to the Administrator of the Civilian Production 
Administration under date of November 28, 1945. This letter quoted from a 
previous letter of the Commission to the Chairman of the War Production Board 
advising that, under the provisions of Section 14 of the Veterans’ Preference Act 
of 1944, Mr. Edge was entitled to consideration for retention in a position then 
occupied by a non-veteran employee and that the Commission found Mr. Edge 
qualified to fill this position. The Commission’s letter of November 28, concluded 
with the finding that “Mr. Edge, a veteran, is entitled to restoration to duty, and 
the Civilian Production Administration, as the successor agency to the particular 
function of the War Production Board in which the position in question existed, 
is therefore obligated to effect the restoration without delay.” In a letter dated 
November 1, 1945 (prior to the hearing accorded the Civilian Production Admin- 
istration before the Civil Service Commission), the Chairman of the Commission 
had requested of the Chairman of the War Production Board advice as to the 
intentions of the Board “in the matter of restoring Mr. Edge to duty in the posi- 
tion from which he was improperly separated.” 

3. On November 30, 1945, pursuant to the Commission’s letter of November 28, 
above referred to, Mr. Edge presented himself at the office of the Director of 
Personnel of the Civilian Production Administration for restoration to duty. 
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He was advised that the agency was ready to restore him to duty but that, before 
such action could be taken, it was necessary that he take the Oath of Office. This 
action was considered to be necessary, under the decisions of the Comptroller 
General, inasmuch as the duly constituted appointing authority of the War Pro- 
duction Board had acted to separate him from the rolls of that agency as of the 
close of business on September 30, 1945. Mr. Edge, however, refused to take 
the Oath of Office and has continued to refuse to take it since that date. His 
contention is that the decision of the Civil Service Commission caused his sep- 
aration from the War Production Board to be illegal and that he continued to 
be an employee of that agency and of the Civilian Production Administration 
subsequent to September 30, 1945. 

On the basis of the facts above stated, the following questions are presented : 

1. May the Civilian Production Administration restore Mr. Edge to active duty 
and pay his salary for the performance of such duty without requiring that he 
take an Oath of Office? 

2. If your answer to the above question is in the affirmative, is Mr. Edge 
entitled to payment of his salary, without charge to annual or sick leave credits, 
for any day subsequent to September 30, 1945, and before the day on which he 
actually begins to perform active duty for the Civilian Production Administration 
upon his restoration to duty? 


Sections 12, 13, 14, and 15 of the act of June 27, 1944, 58 Stat. 390 
and 391, provide— 


Sec, 12. In any reduction in personnel in any civilian service of any Federal 
agency, competing employees shall be released in accordance with Civil Service 
Commission regulations which shall give due effect to tenure of employment, 
military preference, length of service, and efficiency ratings: Provided, That the 
length of time spent in active service in the armed forces of the United States 
of each stich employee shall be credited in computing length of total service: 
Provided further. That preference employees whose efficiency ratings are “good” 
or better shall be retained in preference to all other competing employees and 
that preference employees whose efficiency ratings are below “good” shall be re- 
tained in preference to competing nonpreference employees who have equal or 
lower efficiency ratings: And provided further, That when any or all of the func- 
tions of any agency are transferred to, or when any agency is replaced by, some 
other agency, or agencies, all preference employees in the function or functions 
transferred or in the agency which is replaced by some other agency shall first 
be transferred to the replacing agency, or agencies, for employment in positions 
for which they are qualified, before such agency, or agencies, shall appoint 
additional employees from any other source for such positions. 

Sec. 13. Any preference eligible who has resigned or who has been dismissed 
or furloughed may, at the request of any appointing officer, be certified for, and 
appointed to, any position for which he may be eligible in the civil service, Fed- 
eral, or District of Columbia or in any establishment, agency, bureau, adminis- 
tration, project, or department, temporary or permanent. 

Sec. 14. No permanent or indefinite preference eligible, who has completed a 
probationary or trial period employed in the civil service, or in any establishment, 
agency, bureau, administration, project, or department, hereinbefore referred 
to shall be discharged, suspended for more than thirty days, furloughed without 
pay, reduced in rank or compensation, or debarred for future appointment except 
for such cause as will promote the efficiency of the service and for reasons given 
in writing, and the person whose discharge, suspension for more than thirty 
days, furlough without pay, or reduction in rank or compensation is sought shall 
have at least thirty days’ advance written notice (except where there is reason- 
able cause to believe the employee to be guilty of a crime for which a sentence 
of imprisonment can be imposed), stating any and all reasons, specifically and 
in detail, for any such proposed action; such preference eligible shall be allowed 
a reasonable time for answering the same personally and in writing, and for 
furnishing affidavits in support of such answer, and shall have the right to appeal 
to the Civil Service Commission from an adverse decision of the administrative 
officer so acting, such appeal to be made in writing within a reasonable length 
of time after the date of receipt of notice of such adverse decision: Provided, That 
such preference eligible shall have the right to make a personal appearance, or 
an appearance through a designated representative, in accordance with such 
reasonable rules and regulations as may be issued by the Civil Service Commis- 
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sion; after investigation and consideration of the evidence submitted, the Civil 
Service Commission shall submit its findings and recommendations to the proper 
administrative officer and shall send copies of same to the appellant or to his 
designated representative: Provided further, That the Civil Service Commission 
may declare any such preference eligible who may have been dismissed or fur- 
loughed without pay to be eligible for the provisions of section 15 hereof. 

Sec. 15. Any preference eligible, who has been furloughed, or separated without 
delinquency or misconduct, upon request, shall have his name placed on all 
appropriate civil-service registers and/or on all employment lists, for every 
position for which his qualifications have been established, as maintained by the 
Civil Service Commission, or as shall be maintained by any agency or project 
of the Federal Government, or of the District of Columbia, in the order as 
provided in section 7 hereof, and shall then be eligible for recertification and 
reappointment in the order and according to the procedure as provided for in 
sections 7 and 8 hereof. No appointment shall be made from an examination 
register of eligibles, except of ten-point preference eligibles, when there are 
three or more names of preference eligibles on any appropriate reemployment 
list for the position to be filled. 


It will be noted that while the foregoing statute defines the prefer- 
ence rights of veterans, it prescribes no remedies where such pref- 
erence rights are not observed other than as indicated in sections 13 
and 15 of the statute. In 3 Comp. Gen. 333, it was held by this office 
quoting from the syllabus— 


The discharge of an ex-soldier from a per diem position under a civil-service 
appointment, contrary to the preference rights accorded ex-soldiers by the acts of 
August 15, 1876, 19 Stat., 169, and August 23, 1912, 37 Stat., 413, does not give 
him any right to per diem compensation for any period after discharge when 
he rendered no service to the Government. 


Also, see 7 Comp. Gen. 563. In a subsequent decision, 10 Comp. 
Gen. 478, it was stated, at page 479: 


Aside from the question whether full compliance was made by the adminis- 
trative office with the terms of the act of August 24, 1912, it must be concluded 
that the dismissal of claimant by order of the Secretary of the Treasury, the 
appointing power, completely separated the claimant from the service. Even 
though the dismissal may not have been justified on the evidence deduced, and 
a full compliance may not have been made with the terms of the act of August 
24, 1912, claim for compensation may not be allowed by this office covering any 
period subsequent to date of dismissal, during which no service has been rendered 
and claimant was not in a status of leave of absence with pay. O’Neil v. United 
States, 56 Ct. Cls. 89; Wilmeth v. United States, 64 Ct. Cls. 368. The case of the 
United States v. Wickersham, 201 U. S. 390, to which claimant refers in support 
of his claim, is to be distinguished because the facts there disclosed that the 
suspension of the employee from the service was by a subordinate officer, which 
action was finally disapproved by the appointing power. This case was urged 
before the Court of Claims by the plaintiff in the case of O’Neil v. United States, 
supra, but the court properly held (quoting from the syllabus) : 

“Where the head of an executive department removes from office an employee 
in the classified civil service without stating in writing the cause of removal and 
filing the same as directed by law and the rules of the Civil Service Commission, 
the removal is nevertheless valid. 

“Where an employee has been illegally removed from office the court has no 
jurisdiction of a claim for salary unless his right to the office has been established 
by a court of competent jurisdiction.” 


As Mr. Edge was separated from the service by a qualified officer 
of the War Production Board, the fact that it was determined subse- 
quently by the United States Civil Service Commission that the separa-. 
tion was not in accordance with the Veterans’ Preference Right statute 
did not void the separation, and the employee could be restored to 
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his former position with the Civilian Production Administration, suc- 
cessor to the War Production Board, only by a formal appointment and 
compliance with all statutory requirements incident to such 
appointment. 

Section 1757, Revised Statutes, requires an oath of office to be exe- 
cuted by “any person elected or appointed to any office of honor or 
profit.” 14 Comp. Gen. 279. An employee whose services are termi- 
nated by a qualified official and who refuses to take the oath necessary 
to appointment to another position, or reappointment to his former 
position, is not entitled to compensation for any period of time when 
no services are rendered or prior to taking such oath. 14 Comp. 
Gen. 927. 

Accordingly, both questions presented are answered in the negative. 


(B-51049) 


LUMP-SUM PAYMENTS TO AIR CORPS RESERVE OFFICERS—INCLU- 
SION OF TIME UNDER ERRONEOUS COMMISSION IN THE ARMY OF 
THE UNITED STATES 


The provision of section 3 of the Army Aviation Cadet Act of June 3, 1941, that 
each aviation cadet, upon successful completion of his training, “shall be 
commissioned as a second lieutenant, Air Corps Reserve,” does not in and 
of itself constitute such cadets Air Corps Reserve officers from the date 
they were entitled to be so appointed, and, therefore, an aviation cadet 
erroneously commissioned in the Army of the United States and thereafter 
commissioned in the Air Corps Reserve may not count service in the Army 
of the United States in computing the lump sum authorized by section 6 of 
the act, upon release from active duty, as service as an Air Corps Reserve 
officer. 


Assistant Comptroller General Yates to the Secretary of War, January 9, 1946: 
There has been considered your letter of July 11, 1945, as follows: 


Because of the saving clause in the first sentence of Section 2 of the Act of 8 
July 1942 (Public Law 658—77th Congress) instructions were issued by the War 
Department that men who had enlisted or had been appointed as aviation cadets 
prior to 8 July 1942 would, upon qualifying, be appointed Second Lieutenant, 
Air Corps Reserve. That was done to enable them to qualify for the additional 
payment provided for by Section 6 of the Act of 3 June 1941 (Public Law 97— 
77th Congress). 

Captain Kenneth Paul Kidd, 0873278, was appointed as an aviation cadet 3 
July 1942 and upon successful completion of training should have been appointed 
Second Lieutenant, Air Corps Reserve. Instead he was erroneously appointed 
a temporary Second Lieutenant, Army of the United States on 10 May 1943, and 
was placed on active duty in that status on 10 May 1943. In order to correct 
this he was appointed Second Lieutenant, Air Corps Reserve on 31 October 1944 
and was informed that such appointment did not affect his current temporary 
Army of the United States status. He accepted appointment as Second Lieutenant, 
Air Corps Reserve, 1 December 1844. Orders have been issued confirming as- 
signment to active duty as Second Lieutenant, Air Corps Reserve, effective 
1 December 1944. 

A decision is requested as to whether or not this officer’s appointment as 
Second Lieutenant, Air Corps Reserve, his acceptance thereof, and his assign- 
‘ment to duty as Second Lieutenant, Air Corps Reserve, are sufficient to enable 
him to qualify, upon relief from active duty, for the additional payment pro- 
vided for in the Act of 3 June 1941. 
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Sections 3 and 6 of the Army Aviation Cadet Act, approved June 3, 
1941, 55 Stat. 239, 240, provide as follows: 


Sec. 3. Under such reguiations as the Secretary of War-may prescribe, male 
citizens of the United States may enlist as aviation cadets, and enlisted men 
in the Regular Army may be appointed by the Secretary of War as aviation 
eadets. Each aviation cadet shall, at the time of his enlistment or appointment 
as such, be required to sign an agreement that upon his successful completion of 
the prescribed course of training and instruction as an aviation cadet he will 
accept a commission as second lieutenant, Air Corps Reserve, and will serve as 
such for a continuous period of three years on active duty, unless sooner released : 
Provided, That in the case of a minor, such agreement shall be signed with the 
consent of his parents or guardian. Upon the successful completion of such pre- 
scribed course of training and instruction, each aviation cadet shall be commis- 
sioned as a second lieutenant, Air Corps Reserve, and upon the completion of 
such period of three years on active duty each such second lieutenant shall be pro- 
moted to the grade of first lieutenant, Air Corps Reserve. The Secretary of War 
may at any time discharge any aviation cadet or release from active duty any 
such officer in the Air Corps Reserve. 

s * ” ” + . * 

Sec. 6. Section 2 of the Act of June 16, 19386 (49 Stat. 1524), as amended, is 
hereby amended to read as follows: 

“Sec, 2. Whenever any Air Corps Reserve officer who has not been selected for 
commission in the Regular Army is released from active duty that has been con- 
tinuous for one or more years, he shall be paid a lump sum of $500 for each 
complete year of active service as such officer, and if released from active duty 
otherwise than upon his own request, or as a result of inefficient or unsatisfactory 
service as determined by the Secretary of War, such lump-sum payment shall be 
prorated for fractional parts of each year of such active service. The lump-sum 
payments herein authorized shall be in addition to any pay, allowances, compen- 
sation, or benefits which such officers may otherwise be entitled to receive.” 


Section 2 of the Flight Officer Act, approved July 8, 1942, 56 Stat. 
649, temporarily suspending the provisions of the said section 3 of 
the act of June 3, 1941, reads, in pertinent part, as follows: 


Sec. 2. The provisions of section 3 of the Army Aviation Cadet Act of June 8, 
1941, are hereby suspended for the duration of the present war and for six months 
thereafter except as to any person who has enlisted or who has been appointed 
as an aviation cadet prior to the date of enactment of this Act. During such 
period and under such regulations as the Secretary of War may prescribe, male 
citizens of the United States may enlist as aviation cadets and men having an 
enlisted status in the Army of the United States may be appointed by the Secre- 
tary of War as aviation cadets. All enlistments shall be for the period of the 
duration of the present war and for six months thereafter unless sooner termi- 
nated by the President. Upon successful completion of the prescribed course of 
training and instruction and under such regulations with respect to selection as 
the Secretary of War may prescribe, each such cadet shall be commissioned as a 
second lieutenant in the Army of the United States under the provisions of the Act 
of September 22, 1941 (Public Law 252, Seventy-seventh Congress), or appointed 
as a flight officer in the Army of the United States. * * * 


Thus, under section 3 of the said act of June 3, 1941, each aviation 
cadet at the time of his enlistment was required to sign an agreement 
that upon the successful completion of the prescribed course of training 
and instruction he would accept a commission as second lieutenant, Air 
Corps Reserve, and would serve as an Air Corps Reserve officer for 
a continuous period of three years on active duty, unless sooner 
released; and it was provided that upon the successful completion of 
such prescribed course of training and instruction, each aviation cadet 
“shall be commissioned as a second lieutenant, Air Corps Reserve.” 
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While section 2 of the said Flight Officer Act of July 8, 1942, tem- 
porarily suspended such provisions of section 3 of. the act of June 3, 
1941, and provided, in lieu thereof, that during the present war and six 
months thereafter aviation cadets, upon successful completion of the 
prescribed course of training, shall be commissioned as second lieu- 
tenants in the Army of the United States under the provisions of the 
act of September 22, 1941, or appointed flight officers in the Army of 
the United States, the section expressly excepted from such suspension 
provision any person who had enlisted or had been appointed an avia- 
tion cadet prior to the date of the enactment thereof, that is, prior to 
July 8, 1942. In the present case it appears that Captain Kidd was 
appointed an aviation cadet on July 3, 1942, and, therefore, he was 
eligible for appointment as a second lieutenant in the Air Corps 
Reserve upon successful completion of the course of training and 
instruction as an aviation cadet. It appears from your letter, how- 
ever, that, upon completion of such training course, he was erroneously 
appointed directly in the Army of the United States on May 10, 1943— 
presumably under the provisions of the act of September 22, 1941, 55 
Stat. 728—and that he actually was not appointed in the Air Corps 
Reserve until October 31, 1944. Hence, the question arises as to 
whether he will be eligible, upon release from active duty, for the 
lump-sum payment authorized under section 6 of the Army Aviation 
Cadet Act of June 3, 1941, for Air Corps Reserve officers of $500 for 
each complete year of active service as “such officer.” 

Inasmuch as section 6 of the said act of June 3, 1941, requires active 
service as an Air Corps Reserve officer to become eligible for the lump- 
sum payment authorized therein (24 Comp. Gen. 423), and since it 
appears that Captain Kidd was not appointed an Air Corps Reserve 
officer until October 31, 1944, and neither accepted the commission 
nor was assigned to active duty as an Air Corps Reserve officer until 
December 1, 1944, his service prior to December 1, 1944, may not be 
regarded as active service as an Air Corps Reserve officer, unless it may 
be considered that the provision in the statute that “Upon the success- 
ful completion of such prescribed course of training and instruction, 
each aviation cadet shall be commissioned as a second lieutenant, Air 
Corps Reserve,” had the effect of constituting him an officer in the Air 
Corps Reserve from the date he was entitled to be so appointed. A 
somewhat similar proposition has been considered in cases involving 
the statutory right of officers to promotion upon the happening of 
some specified contingency. Thus, in an opinion dated April 19, 1906 
(25 Op. Atty. Gen. 591), Attorney General Moody considered the 
principle with respect to a statute that required certain vacancies in 
the Inspector General’s Department of the Army to be filled by promo- 
tion according to seniority of officers in that department. The opinion 
is, in part, as follows: 
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* * * Major Chamberlain, being the senior officer of that grade, was there- 
fore of right entitled to be promoted to the vacancy occurring in the next highest 
grade on March 1, 1901. But I think the right cannot be held to have vested and 
become complete until his actual appointment on March 11, 1901. The law did 
not operate of itself to make him a lieutenant-colonel on the day he became 
entitled to the advancement; it was necessary that there should be an exercise 
of the appointing power to confer the office upon him, and until his commission 
was signed by the President the office did not vest. A similar view has always 
been taken by my predecessors. In 13 Opin., 13, the Attorney-General held, 
respecting certain acts and army regulations requiring vacancies in established 
regiments and corps to the rank of colonel to be filled by promotion according 
to seniority, that these laws and regulations prescribed only the mode in which 
vacancies should be filled; ‘they do not confer upon the officer next in the order 
of succession any right to the vacant place. This he can acquire only by virtue 
of a new commission.” And in 13 Opin., 44, it was held that the right to an office 
in the army is not a vested one until the commission is signed by the President. 
(See, also, 4 Opin., 217; 6 id., 87; 9 id., 297; Marbury v. Madison, 1 Cr., 137, 157.) 


And, in an opinion dated September 22, 1911, 29 Op. Atty. Gen. 254, 
256, in reply to a contention that the then existing statutory provisions 
respecting promotions in the Army bestowed upon the senior officer 
next in line for promotion a vested right to promotion at the moment 
a vacancy occurs, irrespective of whether the appointment to that 
grade is made by the President or confirmed by the Senate, it was 
stated that— 


* * * Promotion in the Army is, in the last analysis, merely an appointment 
to a higher office therein; and this fact is illustrated and confirmed by the long 
established practice of sudmitting nominations for promotion in the Army to the 
Senate for confirmation and of thereafter issuing a commission for the higher 
office. Promotion, therefore, having regard to its real nature, is as much or 
as little within the President’s constitutional power of appointment as an origi- 
nal appointment, and is subject, in so far as that matter is concerned, to the same 
considerations. Now appointment in the Army as in any other department of 
the Government is an executive, not legislative, act (Story on Const. Vol. II, 
sec. 1526; Federalist No. 76; Wyman on Administrative Law, sec. 48), and the 
provisions of the Constitution are satisfied by giving Congress the power to 
make the general rules prescribing the organization and government of the Army, 
leaving to the President, with the advice and consent of the Senate, the desig- 
ones of the particular individuals who are to fill the office created by Congress 
therein. 

Congress may point out the general class of individuals from which an appoint- 
ment must be made, if made at all, but it can not control the President’s discretion 
to the extent of compelling him to commission a designated individual. (Presi- 
dent Harrison’s veto, Feb. 26, 1891, Messages of Presidents, vol. 9, p. 188 ; Attorney 
General Brewster's opinion in Fitz John Porter’s case, 18 Op. 18.) Mandamus 
would not lie against the President in such a case. The matter is really con- 
cluded, in so far as this department is concerned, by Attorney General Moody’s 
opinion in Col. Chamberlin’s case (25 Op. 591, relying on 13 Op. 13). It follows, 
therefore, that, while promotion is a “right” inhering in the officer next in the 
line of promotion and practically almost certain to vest in him, it is yet inchoate 
in its nature and its legal vesting is —e to the fundamental condition of an 
appointment by the President * * 


In view of the conclusions ‘adie in those opinions respecting 
the legal effect of statutes directing the appointment or promotion of 
officers upon the happening of specific contingencies, that is, that 
the happening of the contingency does not in and of itself operate to 
vest in the officer the benefits of the statute until such time as there 
has been an appointment to the office by the President, I am constrained 
to hold that the provisions of the Army Aviation Cadet Act of 1941 
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legally may not be viewed as having had the effect of making the 
officer here involved, upon completion of the course of instruction and 
training as an aviation cadet, a commissioned officer in the Air Corps 
Reserve, although he was entitled, under the statute, to be so appointed. 
Since section 6 of the said act authorizes payment of the lump sum 
therein provided for Air Corps Reserve officers, only, and specifically 
restricts such lump-sum payment to periods of active service “as such 
officer,” and as Captain Kidd did not accept his appointment in the 
Air Corps Reserve and begin active duty thereunder until December 
1, 1944, it must be concluded that service performed by him prior to 
that date as an officer of the Army of the United States, under the 
circumstances here involved, may not be counted in the computation 
of such lump-sum payment. But, of course, service as an Air Corps 
Reserve officer subsequent to the date of such acceptance may be counted 
in computing the lump-sum payment otherwise due him when released 
from active duty. 


(B-49350) 


LEAVES OF ABSENCE—MILITAR Y—WARRANT OFFICERS TEMPORARILY 
COMMISSIONED IN ARMY OF UNITED STATES 


Warrant officers of the Army who are temporarily commissioned in the Army 
of the United States, pursuant to the act of September 22, 1941, as amended, 
with no break in service, continue to serve on duty as “officers” of the 
Army within the meaning of the Army leave acts (section 1265, Revised 
Statutes, and the act of July 29, 1876), and, therefore, such officers are 
entitled to carry forward their accumulated leave into their commissioned 
officer status, irrespective of whether they served as warrant officers in the 
Regular Army or the Army of the United States. 3 Comp. Gen. 313; 24 id. 
291, distinguished. 


Assistant Comptroller General Yates to the Secretary of War, January 11, 1946: 
There has been considered your letter of April 24, 1945, as follows: 


William C. Robison was appointed warrant officer (junior grade), Regular 
Army, on 18 September 1941, pursuant to Section 2, act of 21 August 1941 (55 
Stat. 652; 10 U. S. C., Sup. ITI, 591). On 17 September 1942, pursuant to sec- 
tion 3 of the mentioned act, he was appointed to the temporary grade of chief 
warrant officer (junior grade) in the Regular Army. Thereafter, on 21 Sep- 
tember 1942, he was discharged from his warrant officer status in order to 
accept temporary appointment as a captain, Army of the United States, under 
the provisions of the act of 22 September 1941 (55 Stat. 728), as amended by 
the act of 7 July 1943 (57 Stat. 380; 10 U. S. C., Sup. III, 484, note). Captain 
Robison had a credit of twenty-five days’ accrued leave not availed of by him 
as a warrant officer on the date upon which he entered upon duty in his tem- 
porary grade of Captain, Army of the United States. There was no interruption 
in the continuity of his service. 

Although subparagraph 3b (6) (a), Army Regulations 605-115, 17 June 
1944, at least by analogy, seems to indicate that Captain Robison is entitled to 
carry over such accrued leave credits into his status as a commissioned officer, 
there exists some doubt within this Department with respect to the matter 
in the light of two decisions by your office (B~44030, Oct. 10; 1944; 3 Comp. 
Gen. 313). Because of the general importance thereof, your advance decision 
on this question is, therefore, respectively requested. The question is also re- 
spectfully presented whether your answer to the foregoing problem would be 
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different if Captain Robison had originally been appointed a temporary warrant 
officer, Army of the United States, and his entire service had been in the Army 
of the United States without component. 


In the decision of October 10, 1944 (B-44030), 24 Comp. Gen. 291, 
to which you refer and which was reconsidered and affirmed in decision 
of February 22, 1945 (B-44030), it was held in answer to question 2 
that an officer of the Navy who was placed on the retired list due to 
physical disability and immediately recalled to active duty as a retired 
officer may not be granted leave which had accumulated to his credit 
as an officer on the active list prior to retirement. It was said in that 
decision : 

The retirement of an officer effects a complete severance from active service, 
and assignment to active duty thereafter must be by competent orders assigning 
him to active duty as a retired officer. His rights, benefits and privileges as an 
officer on the active list terminate upon the effective date of his retirement, and 
when thereafter assigned to active duty his rights are governed by the laws 
applicable to retired officers. As indicated by the decision quoted in part above, 
the statutes have been viewed as contemplating that the leave accruing to an 
officer on the active list may be granted and taken only while the officer remains 


in such status, and may not be granted or taken after the effective date of his 
retirement. * * * 


In the decision of November 19, 1923, 3 Comp. Gen. 313, also referred 
to in your letter, it was held that an officer of the Naval Reserve Force 
who was given an appointment in the Regular Navy pursuant to the 
provisions of section 3 of the act of June 4, 1920, 41 Stat. 834, might 
not be granted leave as an officer of the Regular Navy on the basis of 
leave credits which theretofore had accrued to him in his status as a 
naval reservist. In that decision it was said that the appointment in 
the Regular Navy was an original entry into such service and that, 
the Naval Reserve Force and the Regular Navy being distinct services, 
the rights and privileges which accrued under the former service might 
be carried to the latter service only when so provided by statute. 

In the present case, it is stated that William C. Robison was 
appointed a warrant officer, junior grade, in the Regular Army, 
pursuant to the provision of section 2 of the act of August 21, 1941, 55 
Stat. 652, and thereafter was appointed to the “temporary grade of 
chief warrant officer (junior grade) in the Regular Army” (presum- 
ably temporary grade of chief warrant officer, Army of the United 
States) pursuant to the provisions of section 3 of the said act, which 
provides as follows: 


Sec. 3. In time of war or during the period of any national emergency de- 
clared by Congress or proclaimed by the President, the Secretary of War is 
authorized, under such regulations as he shall prescribe, to make temporary ap- 
pointments in the grades of chief warrant officer and warrant officer (junior 
grade). Such temporary appointments shall be in the Army of the United 
States, shall not exceed a number equal to one-half of 1 per centum of the en- 
listed strength of the Army of the United States in active military service, and 
shall remain in effect at the pleasure of the Secretary of War, but in no case 
shall they continue beyond six months after the termination of the war or 
period of national emergency. Persons appointed in the Army of the United 
States as temporary chief warrant officers or as temporary warrant officers 
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(junior grade), while in active Federal service, shall, while so serving, be en- 
titled to the rank, pay, and allowances of the grades to which they are tem- 
porarily appointed, and shall be entitled to count such service as warrant or 
enlisted service for all purposes: Provided, That the Secretary of War is hereby 
authorized to designate by name a number of permanent or temporary chief war- 
rant officers (not exceeding 1 per centum of the maximum authorized number 
of permanent and temporary warrant officers) to receive the base pay and al- 
lowances provided by existing law for officers in the fourth pay period, and to 
designate by name an additional number of permanent or temporary chief war- 
rant officers (not exceeding 2 per centum of the maximum authorized number 
of temporary and permanent warrant officers) to receive the base pay and al- 
lowances provided by existing law for officers in the third pay period, but no chief 
warrant officer so designated shall receive such base pay and allowances except 
during the period prescribed by the Secretary of War. Such temporary ap- 
pointees shall be entitled to the benefits of all existing laws and regulations 
governing retirement, pensions, and disability as are applicable to members otf 
the Army of the United States when called or ordered into the active military 
service by the Federal Government under existing statutory authorizations. 
All persons temporarily appointed as chief warrant officers or as warrant 
officers (junior grade) in the Army of the United States under the authority 
of this section, shall, as long they continue to hold such appointments, be 
available for assignment to active duty with any unit of the Army of the United 
States. Persons temporarily appointed as chief warrant officers or as warrant 
officers (junior grade), in the Army of the United States under the authority of 
this section who, at the time of their respective temporary appointments have 
a military status in the Army of the United States or any component thereof 
may accept such temporary appointments without prejudice to the military 
status which they so held and upon termination of such temporary appointments 
such persons may revert to the grades which they held at the time of their tem- 
porary appointments. 


Thereafter, on September 21, 1942, Mr. Robison was discharged as a 
warrant officer for the purpose of accepting a temporary appointment 
as captain, Army of the United States, pursuant to the act of Septem- 
ber 22, 1941, 55 Stat. 728, which, as subsequently amended by the act 
of July 7, 1943, 57 Stat. 380, to incorporate therein the third proviso 
(10 U.S. C., Supp. IV, 484), reads as follows: 


That during the present emergency, temporary appointments as officers in the 
Army of the United States may be made, under such regulations as the President 
may prescribe, from among qualified persons without appointing such persons 
as officers in any particular component of the Army of the Ugited States. All 
persons so appointed as officers shall be commissioned in the Army of the United 
States and may be ordered into the active military service of the United States 
to serve therein for such periods of time as the President may prescribe. Such 
appointments in grades below that of brigadier general shall be made by the 
President alone, and general officers by and with the advice and consent of the 
Senate: Provided, That any appointment made under the provisions of this Act 
may be vacated at any time by the President and, if not sooner vacated, shall 
continue during the present emergency and six months thereafter; Provided 
further, That any person appointed as an officer in the Army of the United States 
under the provisions of this Act shall receive the same pay and allowances and 
be entitled to the same rights, privileges, and benefits as members of the Officers’ 
Reserve Corps of the same grade and length of active service: Provided further, 
That no warrant officer temporarily appointed as a commissioned officer under 
the authority of this Act shall suffer any reduction in pay and allowances to 
which he was entitled at the time of such temporary appointment: And provided 
further, That nothing contained in this Act shall be construed to prohibit the 
appointment of officers in the various components of the Army of the United States 
in accordance with existing laws. 


Section 1265, Revised Statutes, 10 U. S. C. 841, provides that 
“officers” of the Army when absent with leave shall receive full pay 
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during such absence not exceeding in the aggregate thirty days in one 
year, and the act of July 29, 1876, 19 Stat. 102 (10 U. S. C, 842), 
provides as follows: 


All officers on duty shall be allowed in the discretion of the Secretary of War, 
sixty days’ leave of absence without deduction of pay or allowance: Provided, 
That the same be taken once in two years: And provided further, That the leave 
of absence may be extended to three months, if taken once only in three years, or 
four months if taken only once in four years. 


While a warrant officer of the Army is neither an enlisted man nor 
a commissioned officer he has been considered an “officer” of the Army 
within the meaning of certain laws applicable to officers, including 
the said Army leave laws. See 18 Comp. Dec. 564; 27 id. 516; id. 
883; 6 Comp. Gen. 433; id. 550; 16 id. 232; 21 id. 708. Cf. Walton v. 
United States, 89 C. Cls. 28. Also, see the provision in the act of 
August 29, 1916, 39 Stat. 578, providing that warrant officers of the 
Navy shall be allowed such leave of absence, with full pay, as is now 
or hereafter may be allowed other officers of the Navy. 

The Army leave laws specifically permit “All officers on duty” to 
accumulate leave from year to year, in the discretion of the Secre- 
tary of War, within the limitations therein specified, and no distinc- 
tion is made between warrant officers and commissioned officers nor 
between officers assigned to a particular component of the Army of 
the United States—such as the Regular Army—and those not so as- 
signed. The fact that a commissioned officer of the Regular Army 
may be temporarily appointed to a higher grade in the Army of 
the United States under the act of September 22, 1941, as amended, 
supra, does not effect a forfeiture of the accumulated leave which was 
to his credit at the time of such temporary appointment. This office 
perceives no reason for a different rule in the case of a warrant officer— 
either of the Regular Army or the Army of the United States—who 
may be temporarily appointed to a higher warrant grade or to a 
commissioned grade in the Army of the United States, since in such 
cases there is no such essential change in status as, was involved in the 
two cited decisions, but the individual continues to serve on duty as 
an “officer” of the Army within the meaning of, and subject to, the 
same statutory leave provisions as theretofore, whether he previously 
served as a warrant officer, a chief warrant officer or a commissioned 
officer, and irrespective of whether the appointments were in the Regu- 
lar Army or in the Army of the United States. 

Accordingly, you are advised that this office will not be required 
to object to payments, otherwise proper, made to Captain Robison 
and other officers on the basis that they were entitled to carry for- 
ward their accrued leave credits when appointed as commissioned 
officers from a warrant officer status, with no break in service, whether 
they served as warrant officers in the Regular Army or the Army of 
the United States. 
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(B-52455) 


PAY—ADDITIONAL—DIVING DUTY—INCLUSION OF TIME SPENT IN 
DECOMPRESSION CHAMBER 


The provisions of the act of April 9, 1928, as amended, authorizing $5 per hour 
additional pay to Navy personnel assigned to diving duty when employed 
“in actual salvage or repair operations in depths of over ninety feet” or 
where extraordinary hazards exist—which provisions have reference only 
to the time of each dive—may not be regarded as authorizing the continuance 
of such additional pay for the time required to be spent in a decompression 
chamber after completion of dives in order to prevent or to relieve attacks 
of caisson disease (“bends”) resulting from that duty. 


Assistant Comptroller General Yates to the Secretary of the Navy, Jan- 
uary 11, 1946: 


There has been considered your letter of September 11, 1945, as 
follows: 


The Navy Department has under consideration the question as to the right 
of an enlisted man to receive additional pay at the rate of $5 per hour or fraction 
thereof for time spent in a decompression chamber as a result of diving. 

In the case at hand the enlisted man contracted caisson disease, or so-called 
“bends”, while employed as a diver in actual salvage operations at a depth of 
ninety-eight feet for a period of one hour and fifty-eight minutes. Following 
this dive he was treated in a decompression chamber for a period of four hours 
and thirty-five minutes. A recurrence of the “bends” having occurred after he 
had been in the decompression chamber for four hours and thirty-five minutes, 
immediate further treatment in the decompression chamber was necessary for 
a period of eighteen hours and forty-eight minutes. 

The man has received additional pay covering the period of one hour and 
fifty-eight minutes and now requests additional pay for diving covering the 
ere hours and twenty-three minutes spent by him in the decompression 
chamber. 

The Act approved 9 April 1928 (45 Stat. 412), as amended and codified in 34 
U. S. Code 886, Supp. IV, provides, in pertinent part, as follows: 

“* * * and an enlisted man of the Navy assigned to the duty of diving 
shall receive additional pay, under such regulations as may be prescribed by the 
Secretary of the Navy, at the rate of not less than $5 per month and not exceeding 
$30 per month, in addition to the pay and allowances of his rating and service: 
Provided, That officers and enlisted men employed as divers in actual salvage 
or repair operations in depths of over ninety feet, or in depths of less than ninety 
feet when the officer in charge of the salvage or repair operation shall find in ac- 
cordance with instructions prescribed by the Secretary of the Navy that extraor- 
dinary hazardous conditions exist, shall, in addition to the foregoing, receive 
the sum of $5 per hour for each hour or fraction thereof so employed.” 

Payment of additional compensation to personnel employed as divers in actual 
salvage operations is intended to compensate such personnel for the hazardous 
duty performed. In the present case the dive was performed in connection with 
the salvage of lost torpedoes. The fact that the enlisted man concerned was 
required to spend twenty-three hours and twenty-three minutes time in a decom- 
pression chamber, following a dive lasting one hour and fifty-eight minutes, in 
order to restore him to a physical condition that approximated his normal physi- 
cal condition prior to performance of the dive, raises the question as to whether 
or not during such period he may be considered as having been employed “in 
actual salvage * * * operations in depths of over ninety feet” within the 
meaning of the above quoted law so as to entitle him to payment of additional 
compensation at the rate of $5 per hour or fraction thereof for time spent in the 
decompression chamber. 

Your decision in this matter is requested. 


It will be noted that the act of April 9, 1928, 45 Stat. 412, as 


amended, 34 U. S. Code 886, the pertinent part of which is quoted in 
your letter, expressly provides that enlisted men “employed as divers 
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in actual salvage or repair operations in depths of over ninety feet” 
shall receive the additional sum of $5 per hour for each hour or frac- 
tion thereof “so employed,” that is, the additional amount authorized 
therein is payable only for periods during which the enlisted men are 
employed as divers “in actual salvage or repair operations in depths 
of over ninety feet” or where extraordinary hazards exist. While 
divers may be required to spend varying periods of time in a decom- 
pression chamber after completion of their dives to prevent or to re- 
lieve attacks of caisson disease or “bends” resulting from that duty, 
there appears to be no substantial basis for a conclusion that during 
such periods they are “employed as divers in actual salvage or repair 
operations” within the meaning of the statute so as to entitle them to 
a continuation of the additional pay of $5 per hour authorized on 
account of the extraordinary hazards involved in actual operations 
under the specified conditions. On the contrary, the provisions of 
the statute in that respect have been regarded and applied since enact- 
ment as having reference to the time of each dive. See 7 Comp. Gen. 
729, example at bottom of page 730. Compare 24 Comp. Gen. 899. 

Accordingly, the specific question presented in your letter is an- 
swered in the negative. 


(B-53119) 


APPLICABILITY OF FEDERAL DUAL COMPENSATION AND EMPLOY- 
MENT STATUTES TO MEMBERS OF FLEET RESERVE, RETIRED EN- 
LISTED MEN, AND WARRANT OFFICERS 


In view of the provisions of section 4 of the Naval Reserve Act of 1938, permitting 
enlisted men transferred to the Fleet Reserve to receive the compensation 
attached to civilian employment in addition to any pay and allowances ac- 
cruing under said act, the dual compensation provisions of section 212 of the 
act of June 30, 1932, have no application to prevent such reservists from 
being paid the retainer pay authorized by said 1988 act in addition to civilian 
compensation, regardless of the civilian salary rate or whether retainer pay 
be regarded as “retired pay” under said section 212 or whether commis- 
sioned service was included in computing retainer pay or in determining 
eligibility for transfer to the Reserve. 

A retired enlisted man of the Navy receiving retired pay on the basis of his en- 
listed grade is not to be considered as receiving retired pay “for or on account 
of services as a commissioned officer” within the meaning of the dual com- 
pensation provisions of section 212 of the act of June 30, 1932, solely because 
service as a commissioned officer or commissioned warrant officer is included 
in the computation of his length of service for longevity pay and retirement 
purposes as an enlisted man, irrespective of whether such commissioned 
service was before or after retirement. 12 Comp. Gen. 37; 21 id. 72, 
distinguished. 

Since retired enlisted men are expressly exempt from the restrictions of the dual 
compensation and employment statutes (act of May 10, 1916, as amended; act 
of July 31, 1894, as amended; and section 212 of the act of June 30, 1932— 
latter section being applicable only to retired pay “for or on account of 
services as a commissioned officer”), retired enlisted men of the Navy who 
are in receipt of the retired pay of their enlisted grades may receive the 
compensation attached to civilian employment and continue to receive their 
retired pay. 

Since a retired warrant officer may not be regarded as receiving retired pay 
“for or on account of services as a commissioned officer” within the meaning 
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of the dual compensation provisions of section 212 of the act of June 30, 1932, 
such an officer may be employed in a civilian position and accept the com- 
pensation attached thereto while in receipt of his retired pay, provided the 
retired pay and such compensation each is less than the $2,500 per annum 
maximum contained in the dual employment statute of July 31, 1894, 
as amended. 


Assistant Comptroller General Yates to the Secretary of the Navy, January 
11, 1946: 


There has been considered your letter of October 8, 1945, as follows: 


There is forwarded herewith a letter from the Bureau of Supplies and Accounts, 
Navy Department, dated October 1, 1945, relative to the question of the ap- 
plicability of section 212 of the Act of June 30, 1932 (47 Stat. 382), as amended 
by section 3 of the Act of July 15, 1940 (54 Stat. 761; 5 U. S. C. 59 (a)), in the 
cases of certain members of the Fleet Reserve and retired enlisted men. 

In the Comptroller General’s decision of July 14, 1932 (12 Comp. Gen. 37), 
which considered certain questions arising under the so-called Economy Act of 
June 30, 1982, supra, it was held, in part, as follows (quoting from the syllabi) : 

“In application of section 212 of the act of June 30, 1932, 47 Stat. 406, limiting 
the combined rate of compensation in the civilian position and retired pay for 
or on account of commissioned service to $3,000 per annum, retired pay of en- 
listed men on account of commissioned service under the terms of the act of 
June 6, 1924, 43 Stat. 472, should not be reduced below that which they would 
have received had they only enlisted service.” 

In a later decision of the Comptroller General, dated July 24, 1941 (21 Comp. 
Gen. 72), concerning the application to retired enlisted men of the Army of the 
dual compensation limitations under the Acts of July 31, 1894, as amended 
(5 U. S. C. 62), May 10, 1916, as amended (5 U. S. C. 58-59), and June 30, 1982, 
supra, it was held (syllabi) : 

“Retired Army enlisted men are not subject to the dual compensation limita- 
tions of the acts of July 31, 1894, May, 10, 1916, and June 30, 1932, except that 
under the latter act an Army enlisted man retired on account of service as a 
commissioned officer during the World War who accepts a civilian position must 
have his retired pay reduced to a rate not in excess of the rate he would have 
received if he had retired on enlisted service, only, if the combined rate of the 
salary of the civilian position and the retired pay computed on account of 
commissioned service would exceed $3,000 per annum, 

“A retired Army enlisted man whose retired pay is so reduced as to exclude the 
benefit he acquired under the act of June 6, 1924, to be retired as a warrant 
officer on account of having served as a commissioned officer during the World 
War, may be employed as a military instructor in the District of Columbia 
public schools even though the salary rate of the civilian position and his reduced 
retired pay exceeds the $3,000 per annum limitation of section 212 of the act of 
June 30, 1932.” 

In connection with the foregoing, your decision is requested on the specific 
questions presented by the Bureau of Supplies and Accounts in the enclosure, 
as follows: 

(1) Whether the ruling in 21 Comp. Gen. 72, as quoted above, applies to all 
members of the Fleet Reserve receiving retainer pay, and all retired enlisted 
men who are drawing retired pay prescribed by law for their respective enlisted 
ratings, even though service as a commissioned officer or commissioned warrant 
officer is included in determining the longevity increase to which such men are 
entitled and was included in determining eligibility for transfer to the Fleet 
Reserve or Retired List? 

(2) A number of retired enlisted men of the Navy and transferred members 
of the Fleet Reserve, who have held temporary appointments as officers under 
the Act of July 24, 1941 (55 Stat. 603), as amended (34 U. S. C. 350, et seq., Supp. 
IV), have been released from active duty and have accepted civil employment 
under the United States Government. Are these men exempt from the provi- 
sions of section 212 of the Economy Act of June 30, 1932, supra, under the ruling 
contained in 12 Comp. Gen. 37? 

(3) In paragraph 5 of the enclosure, the Bureau of Supplies and Accounts 
sets forth three specific cases as examples of those referred to in query (b) [2] 
above. It is requested that your decision specifically indicate whether or not 
the men referred to in each of these three cases are exempt from the provisions 
of section 212 of the Act of June 30, 1932: 
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The three cases or examples referred to in question (3) are set forth 
in an enclosure dated October 1, 1945, from the Chief of the Bureau 
of Supplies and Accounts, as follows: 


(a) A Chief Petty Officer, after completion of 20 years of service, was trans- 
ferred to the Fleet Reserve on 10 January 1930, and to the Retired List on 
12 December 1939. At time of transfer to the Fleet Reserve and to the Retired 
List he had completed 19 years, 2 months and 11 days active enlisted service 
now creditable for pay purposes under the Pay Readjustment Act of 1942. This 
man was called to active duty on 16 February 1942, was successively temporarily 
appointed Chief Ship’s Clerk, Chief Pay Clerk, and Lieutenant (jg), SC USN, 
under the authority contained in the act of July 24, 1941. He was released 
from active duty on 28 February 1945, and on 1 March 1945, reverted to per- 
manent status of Chief Yeoman. Under Section 15 of the Pay Readjustment 
Act of 1942, he is entitled, in the computation of retired pay, to credit for active 
service performed as an enlisted man from 16 February to 5 December 1942, 
and as a commissioned officer from 6 December 1942 to 28 February 1945, in- 
clusive, in addition to the active enlisted service to his credit at time of transfer 
to the Fleet Naval Reserve. This enlisted man, upon release from active duty, 
resumed his former civilian position of Chief Clerk of the Supply Department, 
Naval Air Station, Seattle, Washington, and his present salary is.$3,7#. His 
retired pay is $129.03 per month. 

(b) A Chief Petty Officer was transferred to the Retired List on 30 June 
1945 under the authority contained in 34 U. S. Code 431, at which time he had 
completed 30 years of service creditable for pay purposes under the Pay Re- 
adjustment Act of 1942, including service as a commissioned warrant officer from 
1 January 1942 to 30 June 1945. Temporary appointment as a commissioned 
warrant officer was terminated on 30 June 1945, date of release from active 
duty and transfer to the Retired List in permanent status of Chief Petty Officer. 
This man is now employed by the United States Government at a salary of 
$2,980, and is entitled to retired pay at the rate of $155.25 per month. 

(c) A warrant officer was retired for physical disability on 30 April 1939, 
at which time he had prior warrant and enlisted service totaling 13 years, 5 
months and 21 days which is now creditable for pay purposes under the Pay 
Readjustment Act of 1942. This officer reported for active duty on 16 October 
1940, was promoted on 1 July 1942 to commissioned warrant officer under the 
provisions of the act of July 24, 1941, and served in that capacity until 31 August 
1945, when he was released from active duty and reverted to permanent war- 
rant rank on the retired list. This officer is also entitled, in the computation 
of his retired pay, to credit for warrant and commissioned warrant service per- 
formed subsequent to retirement from 16 October 1940 to 31 August 1945. He 
is entitled to retired pay at the rate of $147.25 per month and is now employed 
by the United States Government at a salary of $2,320 per annum. 


The views and comments of the Chief of the Bureau of Supplies 
and Accounts in the matter are set forth in his enclosure of October 
1, 1945, as follows: 


Ref: (a) Economy Act of June 30, 1932 (47 Stat. 382). 

(b) Decision of Comptroller General A-13204 dated July 14, 1982 (12 
Comp. Gen. 37). 

(c) Decision of Comptroller General A-44086 dated August 25, 1932. 

(d) Decision of Comptroller General A-48082 dated Apri? 12, 1933 (12 
Comp. Gen. 587). 

(e) Decision of Comptroller General A-47972 dated May 23, 1933. 

(f) Decision of Comptroller General A-77207 dated September 12, 1936. 

(g) Decision of Comptroller General A-87457 dated August 6, 1987. 

(h) Act of July 24, 1941 (55 Stat. 603). 

(i) Decision of Comptroller General B-18638 dated July 24, 1941 (21 Comp. 
Gen. 72). 


1. The act of July 31, 1894, as amended, is more than a dual compensation 
statute, as the prohibition therein is against the appointment of a person, who 
holds an office the salary attached to which amounts to $2,500 per annum, to 
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another office to which compensation is attached. The act of May 10, 1916, as 
amended, prohibits the use of appropriated moneys for payment to any yerson, 
other than those excepted therein or as otherwise specially authorized by law, 
of more than one salary when the combined amount of the plural salaries exceeds 
$2,000 per annum. When each of the cited statutes was originally enacted, and 
when subsequently amended, there was no provision of law authorizing the retire- 
ment of members of the Navy Nurse Corps for age or disability. Yet the Comp- 
troller General, in 15 Comp. Gen. 74, in answer to the question as to whether 
Section 212(a) of the act of June 30, 1932, was applicable to the case of a 
retired Navy nurse, a person who was not receiving retired pay for or on account 
of service as a commissioned officer, held that such nurse came within the inhibi- 
tion of Section 6 of the act of May 10, 1916, as amended, since a nurse was not 
specifically excepted therefrom and, therefore, was not eligible for employment 
in a civilian capacity by the United States Government. Section 212(a) of ref- 
erence (a), unlike the 1894 and 1916 acts, permits dual employment of officers 
of the Navy retired for age or non-selection, but places a limitation on the com- 
bined total of salaries attached to the offices (military and civilian) which may 
be paid to such officer. 

2. The act of June 6, 1924 (10 U. S. Code 981) (34 U. S. Code 999), discussed 
in references (b) and (i), provides that retired enlisted men of the Army, Navy, 
and Marine Corps, who served honorably as commissioned officers, regular, tem- 
porary, or reserve, in the military or naval service at some time between 6 
April 1917 and 11 November 1918 shall be entitled to receive the pay prescribed 
by law, at time of retirement, for warrant officers of the Army, Navy, and Marine 
Corps of equivalent length of service. The savings clause in the cited act is to 
the effect that nothing contained therein shall operate to prevent any person 
from receiving the pay and allowances of his grade, rank or rating on the retired 
list when such pay and allowances exceed the pay of.a [constructive] warrant 
officer to which he would be entitled under such act by virtue of his commissioned 
service. In this connection it is pointed out that under the provisions of Section 
10 of the act of June 10, 1922, as amended by the act of May 31, 1924 (37 U. S. 
Code 18) enlisted men of the Army, Navy, and Marine Corps were, at the time 
of the enactment of the act of June 6, 1924, entitled to count for pay purposes 
warrant and commissioned service in the Army, Navy, Marine Corps, Coast Guard, 
Coast and Geodetic Survey, Public Health Service, and adjunct forces thereof, 
from 6 April 1917 to 31 December 1921, and that warrant officers, under the 
provisions of the act of June 10, 1922, were entitled to count all warrant and 
commissioned service irrespective of the dates during which such service was 
rendered, The act of June 6, 1924, did not authorize the retirement of these 
enlisted men as warrant officers, but provided that enlisted men who had served 
honorably as commissioned officers at any time between 6 April 1917 and 11 
November 1918 shall be entitled to receive the retired pay prescribed by law 
at time of retirement for a warrant officer with equivalent length of service 
[enlisted, warrant, or commissioned, irrespective of when rendered], or be paid 
retired pay and allowances prescribed by law for enlisted rating at time of retire- 
ment, based on prior enlisted service, and warrant and commissioned service 
from 6 April 1917 to 31 December 1921. At that time the maximum service 
creditable for longevity pay purposes in the case of enlisted men and warrant 
officers was 16 and 12 years, respectively. Therefore, cases arose where an 
enlisted man or warrant officer, who included commissioned service for retirement 
purposes, could still receive, prior to 1 June 1942, the maximum retired pay of 
his rank or rating even if he excluded service as a commissioned officer creditable 
for pay purposes. It would not appear that the cited savings clause authorized 
an, enlisted man, entitled to draw the pay of a [constructive] warrant officer 
based on the fhelusion of commissioned service, to relinquish such pay in order 
to remove himself from the provisions of Section 212 of the Economy Act while 
employed by the United States Government, and during such period of dual em- 
ployment elect to draw the pay of his enlisted status based on inclusion of the 
commissioned service for which he was entitled to receive credit in the computa- 
tion of pay as a [constructive] warrant officer: 

8. Section 104 (a) (8) of reference (a) excepted enlisted personnel from the 
definition of the term “officer” and “employee”; Section 104 (b) of reference 
(a) excepted the retired pay of enlisted personnel from the terms “compensa- 
tion”, and Section 106 of reference (a) exempted the retired pay of enlisted 
men of certain services from the percentage reductions imposed by such act. 
However, under the provisions of Sections 1 (a) and (b) of Title II of the act 
of March 20, 1933 (46 Stat. 12), enlisted personnel were not thereafter excepted 








DECISIONS OF THE COMPTROLLER GENERAL 525 


from the definition of the terms “officer” and “employee” and, thereafter, their 
retired pay was subject to the same percentage reduction as warrant or com- 
missioned officers. 

4. Section 212 of reference (a) provides that: 

“(a) After the date of the enactment of this Act, no person holding a civilian 
office or position, appointive or elective under the United States Government or 
the municipal government of the District of Columbia or under any corporation, 
the majority of the stock of which is owned by the United States, shall be 
entitled, during the period of such incumbency, to retired pay from the United 
States for or on account of services as a commissioned officer in any of the 
services mentioned in the Pay Adjustment Act of 1922 (U.S. C., title 37), at 
a rate in excess of an amount which when combined with the annual rate of 
compensation from such civilian office or position, makes the total rate from 
both sources more than $3,000; and when the retired pay amounts to or exceeds 
the rate of $3,000 per annum such person shall be entitled to the pay of the 
civilian office or position or the retired pay, whichever he may elect. As used 
in this section, the term ‘retired pay’ shall be construed to include credits for 
all service that lawfully may enter into the computation thereof.” 

The above-quoted provision of law is not a prohibition against dual employ- 
ment or the payment of dual compensation, but merely places a limitation on 
the total amount of combined rate of compensation (civilian pay plus retired 
pay) which may be paid to a “person” drawing retired pay for or on account 
of service as a commissioned officer while holding a civilian office or position, 
appointive or elective, with the proviso that such person, whose retired pay 
equals or exceeds $3,000 per annum may elect whether he will receive the 
pay of the civilian office or the retired pay. Section 212 (a) of reference (a) 
was originally an economy measure to conserve moneys appropriated for re- 
tired pay; it was not a prohibition against dual employment in the same sense 
as is the 189 statute. Since Section 212 (a) of the Economy Act of June 
30, 1982, states that the term “retired pay” as used therein shall include credit 
for all service that may lawfully enter into the computation thereof and refers 
to any person entitled to retired pay for or on account of commissioned service, 
it is deemed advisable to secure a decision from the Comptroller General as to 
whether the ruling in reference (i) applies to all members of the Fleet Reserve 
receiving retainer pay, and all retired enlisted men who are drawing retired 
pay prescribed by law for their respective enlisted ratings, albeit service as a 
commissioned or commissioned warrant officer is included in determining the 
longevity increase to which such men are entitled, and was included in deter- 
mining eligibility for transfer to the Fleet Reserve or Retired List. 

5. Enlisted men of the Regular Navy transferred to the Retired List under 
the provisions of 34 U. S. Code 431, 432, after completion of 30 years of serv- 
ice, are entitled to retired pay computed as 75 per centum of the active duty 
pay to which entitled at time of retirement. In computing the necessary 30 
years of service for retirement, all service in the Army, Navy, Marine Corps, 
and all creditable service in the Coast Guard and former Revenue Cutter Service, 
is included. Section 206 of the Naval Reserve Act of 1938, approved June 25, 
1938, sets forth the service which enlisted men transferred to the Fleet Reserve 
with pay, in accordance with the provisions in Sections 1, 203 and 204 of that 
act, may count for retirement purposes. Also, under the provisions of Section 
9 of the Pay Readjustment Act of 1942, enlisted men are entitled to count for 
pay purposes all service as a warrant or commissioned officer. A number of 
retired enlisted men of the Navy and transferred members of the Fleet Re 
serve, who have held temporary appointments as officers under the act of 
July 24, 1941, have been released from active duty and have accepted civil 
employment under the United States Government. It is deemed advisable to 
obtain a decision of the Comptroller General as to whether such men are exempt 
from the provisions of Section 212 of the Economy Act of 1932 under the ruling 


in reference (b). * * * 

In addition to section 212 (a) of the Economy Act approved June 
30, 1932, 47 Stat. 406, quoted in the enclosure, subsection (b) of the 
said act, as amended by section 3 of the act of July 15, 1940, 54 Stat. 
761 (5 U.S. C. 59a), provides as follows: 


(b) This section shall not apply to any person whose retired pay, plus civilian 
pay, amounts to less than $3,000: Provided, That this section shall not apply to 
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regular or emergency commissioned officers retired for disability incurred in com- 
bat with an enemy of the United States or for disabilities resulting from an 
explosion of an instrumentality of war in line of duty during an enlistment or 
employment as provided in Veterans maguate Numbered 1 (a), part I, para- 


graph I. 
The act of July 31, 1894, 28 Stat. 205, as amended by the act of 


May 31, 1924, 43 Stat. 245, and subsequent acts (5 U.S. C. 62), provides 
as follows: 

No person who holds an office the salary or annual compensation attached to 
which amounts to the sum of two thousand five hundred dollars shall be appointed 
to or hold any other office to which compensation is attached unless specially 
authorized thereto by law; but this shall not apply to retired officers of the 
Army, Navy, Marine Corps, or Coast Guard whenever they may be elected to public 
office or whenever the President shall appoint them to office by and with the 
advice and consent of the Senate. Retired enlisted men of the Army, Navy, 
Marine Corps, or Coast Guard retired for any cause, and retired officers of the 
Army, Navy, Marine Corps, or Coast Guard who have been retired for injuries 
received in battle or for injuries or incapacity incurred in line of duty shall not, 


within the meaning of this section, be construed to hold or to have held an 
office during such retirement. 


The Dual Compensation Act of May 10, 1916, 39 Stat. 120, as 
amended by the act of August 29, 1916, 39 Stat. 582 (5 U.S. C. 58 and 
59), reads as follows: 

That unless otherwise specially authorized by law, no money appropriated 
by this or any other Act shall be available for payment to any person receiving 
more than one salary when the combined amount of said salaries exceeds the sum 
of $2,000 per annum, but this shall not apply to retired officers or enlisted men 
of the Army, Navy, Marine Corps, or Coast Guard, or to officers and enlisted 


men of the Organized Militia and Nav al Militia in the several States, Territories, 
and the District of Columbia * * *. 


The statutory provisions under which transferred members of the 
Fleet Reserve are entitled to retainer pay are contained in the Naval 
Reserve Act of 1938, approved June 25, 1938, 52 Stat. 1175, section 1 
of which established, as a component part of the United States Navy, 
a Naval Reserve to consist of the Fleet Reserve, Organized Reserve, 
ete. ; section 201, 52 Stat. 1178, provides that the Fleet Reserve shall be 
composed of officers or enlisted men transferred or assigned thereto in 
accordance with such. act; section 203, 52 Stat. 1178, provides that en- 
listed men who enlisted in the Regular Navy prior to July 1, 1925, may 
be transferred to the Fleet Reserve after completion of 16 and less than 
20 years’ naval service with pay at the rate of one-half of the base 
pay they were receiving at the time of transfer, plus all permanent 
additions thereto; and section 204, 52 Stat. 1179, provides that men 
serving in the Regular Navy who enlisted after July 1, 1925, may, 
upon their own request, be transferred to the Fleet Reserve upon com- 
pletion of at least 20 years’ naval service, provided they are physically 
and otherwise qualified to perform duty in time of war, with pay at 
the rate of one-half of the base pay they are receiving at the time of 
transfer. Section 4 of the act, 52 Stat. 1176, provides in pertinent 
part as follows: 


* That no existing law shall be construed to prevent any member of 
the Naval Reserve from accepting employment in any civil branch of the public 
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service nor from receiving the pay and allowances incident to such employment 
in addition to any pay and allowances to which he may be entitled under the 
provisions of this Act, nor as prohibiting him from practicing his civilian pro- 
fession or occupation before or in connection with any department of the Federal 
Government. 


In view of the express provisions of the said section 4, authorizing 
“any member of the Naval Reserve”—which includes transferred 
members of the Fleet Reserve—to be employed in the civil branch of 
the public service and receive the compensation attaching to such em- 
ployment, in addition to any pay and allowances he may be entitled 
to receive under the act, there would be no legal objection to the pay- 
ment of retainer pay authorized therein to such members of the Fleet 
Reserve, in addition to the pay of their civilian Government positions, 
irrespective of the rate of compensation attaching to the civilian 
position and irrespective of whether such retainer pay is to be viewed 
as “retired pay” within the meaning of section 212 of the Economy Act 
or whether a period of service as a temporary commissioned officer 
or commissioned warrant officer may have been included in the compu- 
tation of length of service for longevity pay purposes on which such 
retainer pay is based or in determining eligibility for transfer to the 
Fleet Reserve. Questions (1) and (2) insofar as they relate to the 
applicability of section 212 of the Economy Act to retainer pay of 
transferred members of the Fleet Reserve, are answered accordingly. 

In addition to the laws cited in the enclosure governing the retire- 
ment and retired pay of enlisted men of the Regular Navy retired 
for age or physical disability, section 204 of the Naval Reserve Act of 
1938, 52 Stat. 1179, provides that enlisted men transferred to the Fleet 
Reserve under that act shall, upon completion of 30 years’ service, be 
transferred to the retired list of the Regular Navy with the pay they 
were then legally entitled to receive plus all permanent additions 
thereto. Also, section 15 of the Pay Readjustment Act of 1942, 56 Stat. 
367, provides, inter alia, that retired enlisted men and members of 
the Fleet Reserve shall have their retired pay or retainer pay com- 
puted as now authorized by law on the basis of the pay provided in 
such act, including increases for all active duty performed since retire- 
ment or transfer to the Fleet Reserve in the computation of their 
longevity pay. 

In decision of July 14, 1932, 12 Comp. Gen. 37, referred to in your 
letter, there were considered several questions respecting the applica- 
bility of the Economy Act of June 30, 1932, 47 Stat. 382, to certain 


military and naval personnel. Question and answer No. 13 read as 
follows: 


“13. .Section 212 places certain limitations on the amounts of retired pay 
Payable on account of services as a commissioned officer in any of the services 
mentioned in the pay readjustment act of 1922, who hold certain offices, ap- 
pointive or elective, under the United States Government or the municipal gov- 
ernment of the District of Columbia, or under any corporation, the majority 
of the stock of which is owned by the United States. There are on the retired 
list of the various services several thousand enlisted men who, under the pro- 
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visions of the act of June 6, 1924 (43 Stat. 472; U. S. C. 10: 981 and 34: 999), 
receive the retired pay of retired warrant officers of equal length of service, and 
who, under the act of May 7, 1932 (Public No. 123) are now entitled to be ad- 
vanced in rank on the retired list of the highest commissioned grades held by 
them during the World War or the Spanish-American War. Within the meaning 
of section 212, are such retired enlisted men to be regarded as persons receiving 
retired pay “on account of services as a commissioned officer”? If so, will the 
reduction reduce their retired pay below that which they would have received 
had they only enlisted service?” 


13. Section 104 (a) (8) excepts enlisted personnel of certain-named services 
from the definition of the terms “officer” and “employee.” Section 104 (b) excepts 
retired pay of enlisted personnel from the term “compensation.” Section 106 
exempts retired pay of enlisted men of certain services from percentage re- 
ductions. Section 212 prescribes a limitation applicable to compensation for 
civilian service and retired pay “for or on account of services as a commissioned 
officer.” These sections of the statute show an intention that retired pay for 
the named enlisted services shall not be affected by the operation of the act. The 
act of June 6, 1924, 43 Stat. 472, pursuant to which the enlisted men, mentioned 
in paragraph 13 of your letter, are granted retired pay on account of commis- 
sioned service, contains the following saving clause: 

“* * * Provided further, Nothing in this act shall operate to prevent any 
person from receiving the pay and allowances of his grade, rank, or rating on 
the retired list when such pay and allowances exceed the pay to which he would 
be entitled under this act by virtue of his commissioned service.” 

Considering this saving clause in connection with the exemptions in the 
economy act in favor of retired pay of enlisted men, it reasonably may be con- 
cluded that in the application of section 212 of the latter statute the retired pay 
of the enlisted men mentioned in paragraph 13 of your letter should not be re- 
duced below that which they would have received had they only enlisted service. 
Also, see 12 Comp. Gen. 97, 100, question and answer No. 5, reaching a 
similar conclusion in the case of an Army enlisted man receiving the 
retired pay of a warrant officer under section 127 (a) of the National 
Defense Act, as amended; also, 12 Comp. Gen. 587, 592, questions 18 
and 19 and the answers thereto, to the effect that the failure to exempt 
the retired pay of enlisted men under the act of March 20, 1933, 48 Stat. 
12, does not change the ruling in 12 Comp. Gen. 37, respecting the ap- 
plication of section 212 of the Economy Act of June 30, 1932. 

It will be noted that section 8 of the said act of June 6, 1924, 43 Stat. 
472, under which the enlisted men involved in the decision of July 14, 
1932, were receiving retired pay, provides that retired enlisted men of 
the Army theretofore or thereafter retired who served honorably as 
commissioned officers of the Army of the United States at sometime be- 
tween April 6, 1917, and November 11, 1918, are entitled to receive the 
pay of retired warrant officers of the Army. Also, the said section 8 
provides similar retired pay benefits for enlisted men of the Regular 
Navy or Marine Corps theretofore or thereafter retired who served 
honorably as commissioned officers, regular, temporary, or reserve, in 
the naval service at sometime between the said dates and who at the 
time of their retirement are members of the Regular Navy or Marine 
Corps. The said decision of July 14, 1932, in applying the restriction 
of section 212 (a) of the Economy Act to the case of enlisted men en- 
titled to the pay of a retired warrant officer under the act of June 6, 
1924, concluded, in effect, that as enlisted men receiving the increased 


pay of retired warrant officers under the said act of June 6, 1924, did 
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so only by virtue of having served as commissioned officers during 
the First World War, they were receiving “retired pay * * * for 
or on account of services as a commissioned officer”, within the mean- 
ing of the said section 212 (a), and, hence, that their retired pay and 
civilian compensation were subject to the $3,000 per annum limitation 
prescribed by section 212 (a), but that the pay of such retired enlisted 
men should not be reduced below that which they would have received 
if they had had only enlisted service. In decision of July 24, 1941, 21 
Comp. Gen. 72, also referred to in your letter, there was considered the 
question of whether a retired enlisted man receiving the pay of a 
retired warrant officer under the said section 8 of the act of June 6, 
1924, legally could be appointed a military instructor in the public 
schools of the District of Columbia at a salary of $1,800 per annum 
and continue in receipt of the reduced retired pay of $133.87 per month 
of his enlisted grade under the circumstances there involved, In 
that decision, it was stated, in pertinent part, as follows: 

The view expressed by the Finance Department, United States Army, to the 
effect that retired enlisted men of the Army are not subject to any of the dual 
compensation statutes—except that under the provisions of section 212 of the 
act of June 30, 1982, 47 Stat. 406, an enlisted man of the Army retired on ac- 
count of service as a commissioned officer during the World War who accepts 
a civilian position must have his retired pay reduced to a rate not in excess of 
the rate he would have received if he had been retired upon the basis of enlisted 
services, only, if the combined rate of the salary of the civilian position and 


the retired pay computed on account of commissioned service would exceed 
$3,000 per annum—appears to be correct. 12 Comp. Gen. 37. 


* * * * * * * 


Referring to the penultimate paragraph of the letter, supra, it is understood 
that the amount of $133.87 per month is the rate of retired pay to which Captain 
Reynolds would be entitled as a retired enlisted man excluding the benefit he 
acquired under the act of June 6, 1924, 43 Stat. 472, to be retired as a warrant 
officer on account of having served as a commissioned officer during the World 
War. If that be the fact, there would be no legal objection to his employment 
as military instructor in the public schools of the District of Columbia even 
though the salary rate of the civilian position and his reduced retired pay 
exceed $3,000 per annum. 


It will be noted that neither of those decisions considered or de- 
cided the question here involved of whether retired enlisted men 
receiving retired pay as of their enlisted grades are to be regarded 
as in receipt of “retired pay * * * for or on account of services 
as a commissioned officer” within the meaning of the said section 212 
(a) merely because a period of service as a temporary commissioned 
or commissioned warrant officer either before or after retirement, may 
be included for longevity pay in the computation of the active duty 
enlisted pay on which their retired pay is directly or indirectly based 
or because such period was included in determining their eligibility 
for retirement as enlisted men. However, in decision of August 25, 
1982, A-44086, there were considered, inter alia, two questions in- 
volving the application of the said section 212 (a), insofar as con- 
cerned the counting of commissioned service in the computation of 
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the retired pay of certain warrant officers of the Army retired under 
the provisions of section 4 (a) of the act of June 4, 1920, 41 Stat. 761, 
the two questions being as follows: 

Warrant Officer Charles C. Dawson was retired from active service under the 
provisions of Section 4a of the Act of June 4, 1920, and Section 1251, Revised 
Statutes. The date of retirement is shown as August 9, 1922. Statement of 
service from The Adjutant General, copy of which is attached hereto, shows that 
he had completed at date of retirement 20 years, 3 months and 29 days for longev- 
ity pay purposes and in computing the service there was included 1 year, 7 months 
and 8 days commissioned service. Is this warrant officer considered as receiving 
retired pay on account of service as a commissioned officer for the purpose of 
applying the limitations as imposed by Section 212 of the Act of June 30, 1932? 

Warrant Officer Frank Mitchell was retired from active service effective July 
$1, 1930, under the provisions of Section 4a of the Act of June 4, 1920, and Section 
1248, Revised Statutes. The statement of his service, furnished by The Adjutant 
General, which is attached hereto, shows that at the time of retirement he had 
completed 31 years, 9 months and 7 days service for longevity pay purposes. In 
computing the first 20 years for which longevity pay is allowed, it is necessary 
that there be included service as a commissioned officer; however, he has com- 
pleted more than 20 years service without counting this service. Is he consid- 
ered As receiving retired pay on account of commissioned service for the purpose 
of applying the limitations on retired pay imposed by Section 212 of the Act 
of June 30, 1932? 


In reply to those questions it was stated that— 


While Warrant Officers Dawson ang Mitchell may have received credit in 
computing their service for retirement for some commissioned service, they 
were retired, according to your statement, as warrant officers, and their retired 
pay is not, therefore, to be considered as “retired pay * * * for or on account 
of service as a commissioned officer” within the provision of section 212 of the 
Economy Act. 

That view of section 212 (a) of the Economy Act has been followed 
by this office in similar cases where enlisted men temporarily served 
as commissioned or commissioned warrant officers and were retired as 
enlisted men with the retired pay of their enlisted grades. See 
A-81868, December 4, 1936; cf. 14 Comp. Gen. 842; A-44778, April 3, 
1933. The fact that a retired enlisted man may have had a period of 
service as a temporary commissioned or commissioned warrant officer 
either before or after retirement and such service may be included 
in the computation of longevity pay as an enlisted man or in the length 
of service for purposes of retirement as an enlisted man does not 
necessarily mean he is to be considered as receiving retired pay .“for 
or on account of services as a commissioned officer.” On the contrary, 
it would appear that, insofar as the said section 212 (a) is concerned, 
an enlisted man who is retired as an enlisted man with the retired pay 
of his enlisted grade reasonably is not to be viewed as receiving retired 
pay for or on account of commissioned service, although such service 
is authorized to be counted for longevity pay as an enlisted man and 
toward retirement as an enlisted man, when it is considered that the 
service could be counted for such purposes irrespective of whether 
it was commissioned or enlisted service. 

Accordingly, I have to advise that a retired enlisted man of the 
Navy receiving retired pay on the basis of his enlisted grade is not 
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to be considered as receiving “retired pay * * * for or on account 
of ser'vices as a commissioned officer,” within the meaning of section 
212 (a) of the act of June 30, 1932, solely by reason of the fact that 
service as a commissioned or commissioned warrant officer may be 
included in the computation of his length of service for longevity 
pay and retirement purposes as an enlisted man, irrespective of 
whether such commissioned service was before or after retirement. 
Questions (1) and (2), insofar as they relate to retired pay of enlisted 
men are answered accordingly. 

The act of July 31, 1894, as amended, supra, specifically provides 
that retired enlisted men of the Army, Navy, Marine Corps and Coast 
Guard “retired for any cause” shall not be construed to hold office 
during such retirement within the meaning of the statute. And the 
Dual Compensation Act of May 10, 1916, as amended, supra, specifi- 
cally excepts retired officers and enlisted men of the Army, Navy, 
Marine Corps and Coast Guard from the limitations therein prescribed. 
Hence, since retired enlisted men are expressly exempt from the re- 
strictions of such statutes and as the limitation in section 212 (a) on 
the total retired pay and civilian compensation which a person may 
receive is only applicable to retired pay “for or on account of services 
as a commissioned officer,” you are advised that the retired enlisted 
men referred to in examples (a) and (b) of the enclosure from the 
Chief of the Bureau of Supplies and Accounts, who are in receipt of 
retired pay of their enlisted grades, may receive the compensation ap- 
plicable to their civilian employment in the United States Government 
and continue in receipt of such retired pay. See 13 Comp. Gen. 60. 

It appears from the enclosure that the retired warrant officer re- 
ferred to in example (c), was retired for “physical disability” with 
retired pay of $147.25 per month, and now is employed by the United 
States Government at a salary of $2,300 per annum. It is well settled 
that the phrase “for or on account of services as a commissioned officer” 
appearing in the said section 212 (a) does not include service as a 
warrant officer, and, hence, such an officer is not subject to the limita- 
tions of the said section. 16 Comp. Gen. 232: However, under the 
act of July 31, 1894, as amended, warrant officers are regarded as com- 
ing within the exception relating to “officers” retired for injuries re- 
ceived in battle or for injuries or incapacity incurred in line of duty, 
rather than as “enlisted men” retired for any cause. See 21 Comp. 
Gen. 38 and 16 zd. 232, 234. Hence, while a retired warrant officer 
in receipt of retired pay of less than $2,500 per annum would be pre- 
cluded under the 1894 statute from accepting an office to which the 
salary amounts to $2,500 or more per annum, or vice versa, unless re- 
tired for injuries received in battle, etc., since it appears that neither 
the retired pay nor civilian compensation received by the warrant 
officer referred to in example (c) is at the rate of $2,500 or more per 
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annum the 1894 statute would not preclude employment in his present 
civilian position and receipt of the compensation presently attached 
thereto while in receipt of retired pay as a retired warrant officer. 
See 13 Comp. Gen. 60 and 28 id. 445. 


(B-54838) 


OFFICERS AND EMPLOYEES—REEMPLOYMENT DURING MILITARY 
TERMINAL LEAVE 


The provisions of the act of November 21, 1945, permitting persons to enter or 
reenter upon Government civilian employment while on military terminal 
leave have the effect of authorizing reemployment under section 8 of the 
Selective Training and Service Act of 1940, as amended, prior to the ex- 
piration of military terminal leave. 

Where, as permitted by the act of November 21, 1945, a former employee is to 
be reemployed under section 8 of the Selective Training and Service Act of 
1940, as amended, prior to the expiration of his military terminal leave, he 
should be required to furnish a statement from the military establishment 
concerned showing that he will be entitled, upon expiration of his leave, 
to the certificate of satisfactory completion of military service required 
by. said section 8; and such reemployment should be made contingent upon 
-y furnishing of the certificate immediately upon expiration of the period 
of leave. 

In the case of a former employee granted military terminal leave, the period 
of ninety days within which he must make application for reemployment 
pursuant to section 8 of the Selective Training and Service Act of 1940, 
as amended, begins to run from the date the leave period expires, that is, 
the time he officially is separated or released from active duty, notwith- 
standing the provisions of the act of November 21, 1945, permitting entry or 
reentry upon Government civilian employment prior to expiration of military 
terminal leave. 


Comptroller General Warren to the National Housing Administrator, January 
11, 1946: 


I have your letter of January 3, 1946, as follows: 


Your decision is respectfully requested on the following questions which have 
arisen in the operations of the Federal Home Loan Bank Administration. 

1. Does Section 2 (a) of the Act of August 1, 1941, 55 Stat. 616, as added by 
Public Law 226, 79th Congress, approved November 21, 1945, have the effect 
of permitting restoration under Section 8 of the Selective Training and Service 
Act of 1940, as amended, during terminal leave from the armed forces, of a 
person who left a position (other than a temporary position) in the employ of 
the United States Government? If so, how and to what extent are the require- 
ments of Section 8 of the latter Act modified, and when does the period of ninety 
days referred to in Section 8 (b) of the Selective Training and Service Act of 
1940, as amended, begin to run? , 

2. If your answer to question 1 is in the negative, in what manner and on 
what basis may such person be reemployed during his terminal leave? To what 
extent may anpnual leave and sick leave be restored to him? 

8. If your answer to question 1 is in the negative and if such person is re- 
employed under said Section 2 (a) during such terminal leave, may such person 
be restored under Section 8 of the Soldiers’ and Sailors’ Civil Relief [Selective 
Training and Service] Act of 1940, as amended, (a) at the expiration of his 
period of terminal leave, or (b) after the expiration of such terminal leave? 
Is it necessary that he resign in order to be restored under said Section 8, and 
if so, for what period must he so resign, i. e., may he resign and be restored on 
the same day or after the lapse of a nonwork day or is it necessary that one or 
more work days intervene between his resignation and such restoration? 

Your prompt decision in the matter will be greatly appreciated, as the Fed- 
eral Home Loan Bank Administration has a case of such a person whose 
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terminal leave from the armed‘forces will begin, it is expected, on January 8, 
1946. Since his services are urgently needed, he is to be returned to duty with 
the Federal Home Loan Bank Administration on January 8, 1946. 

Section 2 (a) and (b) of the act of August 1, 1941 (55 Stat. 616), as 
added by the act of November 21, 1945, Public Law 226, 59 Stat. 584, 
provides: 

(a) Any person, who, subsequent to May 1, 1940, shall have performed active 
service in the armed forces, may, while on terminal leave pending separation from 
or release from active duty in such service under honorable condition, enter or 
reenter employment of the Government of the United States, its Territories or 
possessions, or the District of Columbia (including any corporation created under 
authority of an Act of Congress which is either wholly controlled or wholly owned 
by the Government of the United States, or any department, agency, or establish- 
ment thereof, whether or not the employees thereof are paid from funds appropri- 
ated by Congress), and, in addition to compensation for such employment, shall 
be entitled to receive pay and allowances from the armed forces for the unexpired 
portion of such terminal leave at the same rates and to the same extent as if 
he had not entered or reentered such employment. 

(b) Any such person who, prior to the date of enactment of this section, entered 
or reentered such employment without having used all accumulated and current 
accrued leave to which he would have been entitled as a result of such service 
had he not entered or reentered such employment, shall, upon application therefor 
filed with the Secretary of War, the Secretary of the Navy, the Secretary of 
Commerce, or the Federal Security Administrator, as the case may be, be entitled 
to be paid a lump sum equal in amount to the pay and allowances to which he 
would have been entitled while on terminal leave for the unused portion of such 
accumulated and current accrued leave had he not entered or reentered such 
employment. 

Said statute authorizes the concurrent receipt of civilian and mili- 
tary pay during the period of military terminal leave. Prior to the 
passage of said act there was no statute which authorized dual com- 
pensation during such period of leave—the general rule being that 
a civilian status and a military status during the same period of time 
are incompatible—and, as a result, persons were required to forfeit 
such leave if they entered or reentered the employment of the Gov- 
ernment prior to the expiration of the period of their terminal leave. 
Included among the persons so affected are those entitled to reem- 
ployment benefits under section 8 of the Selective Training and Serv- 
ice Act of 1940, 54 Stat. 890, as amended. The right of reemployment 
under said statute could be and was, in many instances, accelerated 
by the employees themselves by the expedient (however costly) of 
forfeiting their military leave. Public Law 226, supra, has the 
effect of authorizing such acceleration without loss of military termi- 
nal leave. 

One of the conditions which must be met by an employee in order 
to quality for reemployment under the Selective Training and Service 
Act is that he furnish a certificate showing that he has satisfactorily 
completed his period of training and service in the armed forces. If 
reemployment of an employee under said statute is effected during 
his military terminal leave, he should be required to obtain a state- 
ment from the military establishment concerned showing that ‘he 


will be entitled to such a certificate upon the expiration of his leave. 
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Such reemployment should—upon meeting the requirements other- 
wise—be made contingent upon the employee’s furnishing said cer- 
tificate immediately upon the expiration of the period of leave. 

The Selective Training and Service Act further provides that ap- 
plication for reemployment is required to be made within “ninety 
days after he is relieved from such training and service.” Since an 
employee is not so “relieved” until he officially has been separated or 
released from active duty, the period of ninety days must be regarded 
as beginning to run from the date his period of leave expires not- 
withstanding that Public Law 226, supra, permits entry or reentry 
into civilian employment with the Government prior to the expiration 
of the period of military terminal leave. 

The above answer to question 1 renders unnecessary any answers 
to questions 2 and 3. 


(B-53070) 


PAY—AVIATION DUTY—FLIGHT DEFICIENCIES DURING FRACTION OF 
CALENDAR MONTH—THREE-MONTH MAKE-UP PERIOD TERMINA- 
TION 


The fraction of a calendar month occurring at the beginning of a flight status 
is to be considered as the first month of the three consecutive “calendar” 
months’ period prescribed by paragraph 10 (c) of Executive Order No. 9195 
for making up flight deficiencies in order to be entitled to aviation pay under 
section 18 of the Pay Readjustment Act of 1942, and, therefore, flights per- 
formed subsequent to the termination of the three months’ grace period—the 
last day of the second full calendar month next following such fraction of a 
month—may not be used to make up the flight deficiencies of such period, 
onsa though performed within three months from the date the flight status 

egan. 


Assistant Comptroller General Yates to the Secretary of the Navy, January 15, 
1946: 

There has been considered your letter of October 9, 1945, with enclo- 
sures, requesting a decision as to the right of Ensign Eugene S. Peer 
(A1), USNR, to payment of flight pay for the period October 25, 1944, 
to December 31, 1944. 

It appears that the officer, upon the completion of active duty under- 
going training as an aviation cadet, was commissioned an ensign, 
A-V(N), United States Naval Reserve, on October 25, 1944; that upon 
being commissioned, his existing detail to flying duty was continued 
in effect; that he performed no flights subsequent to being commis- 
sioned until January 8, 1945; and that, during the period January 8 
to 28, 1945, he performed eight flights aggregating 26.8 hours in 
duration. 

Section 18 of the act of June 16, 1942, 56 Stat. 368, provides in part: 


Officers, warrant officers, nurses, and enlisted men of any of the services men- 
tioned in the title of this Act and members of the Reserve forces of such services, 
and the National Guard shall receive an increase of 50 per centum of their pay 
when by orders of competent authority they are required to participate regularly 
and frequently in aerial flights, and when in‘consequence of such orders they do 
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participate in regular and frequent flights as defined by such Executive orders as 
have heretofore been, or may hereafter be, promulgated by the President * * *. 


Paragraph 10 of Executive Order 9195, July 7, 1942, issued pursuant 
to the said section provides in part: 

For personnel of the Army, Navy, Marine Corps, Coast Guard, or National 
Guard (when in the active military service of the United States and when par- 


ticipating in exercises or performing duties provided for by sections 94, 97, and 
99 of the National Defense Act, as amended), who are required by competent 


authority to participate regularly and frequently in aerial flights, the following 


requirements -_ prescribed * 
a © 
(a) During one calendar month. 


(b) During two consecutive calendar 
months, when the requirements of sub- 
paragraph (a) above have not been met. 

(c) During three consecutive calen- 
dar months when the requirements of 
subparagraph (b) above have not been 


10 or more flights totaling at least 
three hours, or in lieu thereof to be in 
the air a total of at least four hours. 

20 or more flights totaling at least 
six hours, or in lieu thereof to be in the 
air a total of at least eight hours. 

30 or more flights totaling at least 
nine hours, or in lieu thereof to be in 
the air a total of at least twelve hours. 


met. 


(d) For fractions of a calendar month the number of aerial flights and the time 
in the air required shall bear the same ratio to the number of flights and the time 
in the air required for a full calendar month as the period in question bears 
to a full calendar month. 


(e) For fractions of two consecutive calendar months the period in question 
shall be considered as a unit and the number of aerial flights and time in the air 
required shall bear the same ratio to the number of aerial flights and time in 


the air required for a full calendar month as the period in question bears to a 
full calendar month. 


The Executive order thus prescribes the calendar month as the unit 
for determining qualification for flying pay. Where the officer or 
man is in a flying status for only a fraction of a particular month, 
pro rata requirements for such fraction must be met. The only pro- 
visions for making up flight deficiencies are those provided in sub- 
paragraphs (b) and (c), requiring such deficiencies to be made up in 
periods of two consecutive “calendar” months or of three consecutive 

“calendar” months—including the calendar month in which the de- 
ficiency first occurred. Since the matter is put on the basis of calendar 
months, a fraction of a calendar month occurring at the beginning of 
a flight status must be considered as the first of the two or three “con- 
secutive calendar months” measuring the period during which flight 
deficiencies may be made up, and it follows that where flight deficien- 
cies first arise during a fraction of a month at the beginning of a 
flight status, the maximum grace period during which such deficiencies 
may be made up terminates on the last day of the second full calendar 
month next following such fraction of a month. Cf. Case 6,S. and A. 
Memo. No. 518, November, 1945, in re Article 2140-2, Bureau of Sup- 
plies and Accounts Manual; paragraph 86 f, War Department Techni- 
cal Manual 14-501, December 1, 1943. 

Ensign Peer was placed in a flight status October 25, 1944. There- 
fore, the grace period during which flight deficiencies occurring in the 
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three calendar month period beginning with October 1944 could be 
made up terminated December 31, 1944. Since the flight deficiencies 
were not made up prior to that date and since the flight requirements 
for none of the three months were met, the officer failed to qualify 
under the Executive order for flying pay for the period October 25 to 
December 31, 1944, it being settled that flights thereafter performed 
cannot make up deficiencies for any part of an expired period. 4 
Comp. Gen. 975. 

Accordingly, you are advised that Ensign Peer is not en- 
titled to flying pay for any part of the period October 25, 1944, to 
December 31, 1944. 


(B-49028) 
BIDS—MISTAKES 


Where the invitation for bids was clear and unambiguous as to the material 
desired, the alleged error of the successful bidder in bidding the price of a 
less expensive grade of material than that specified in the invitation must 
be regarded as unilateral—not mutual—due solely to the bidder’s negligence 
or oversight, and as affording no basis for payment of any amount in addition 
to the bid price, the bid having been accepted in good faith without actual 
or constructive notice of the error. . 

There being nothing to prevent the sale of a commodity below the maximum 
price established by the Office of Price Administration, the fact that a bid 
price was lower than the maximum price for the involved commodity would 
not necessarily place a contracting officer on notice of the probability of 
error in the bid, even though he were aware of such difference between 
the bid price and the maximum price. 

Where, after alleging error in its bid, a bidder executed a formal contract for 

delivery of the material covered by the bid—the right being reserved to 

appeal to the Comptroller General because of the error—and the contract 
was performed, no amount in addition to the contract price may be paid 
on account of the error. 






























Comptroller General Warren to the Lone Star Cement Corporation, January 
22, 1946: 
Reference is made to your letter of September 14, 1945, requesting 
review of settlement dated September 10, 1945, which disallowed your 
claim for $585, the amount stated to be due by reason of an error 
alleged to have been made in your bids on which were based contracts 
No. DA-Tps-79536, and DA-Tps-79537. 

Under date of February 1, 1945, the Treasury Department, Procure- 
ment Division, invited bids for furnishing under each of Requisitions 
No. FR-2086 and No. FR-2087, 585 barrels of high early strength 
cement packed in a certain specified type of bag. In response to that 
invitation, you offered, in a letter dated February 6, 1945, to furnish 


“Incor” high early strength cement packed in bags as follows at the 
prices indicated: 


Ce en IEEE eee $2. 16 
Spetint expare Gilee He a ed By ee hg 2.21 
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By letters dated February 8, 1945, the Procurement Division advised 
you of the acceptance of each of your bids for furnishing 585 barrels 
of high early strength cement at a total price in each case of $1,292.85. 
Said price covered cement packed in the special export bag at $2.21 
per barrel. 

In a letter dated February 12, 1945, you advised the Procurement 
Division that an error had been made in your bids in that the prices 
quoted therein were for ordinary Portland cement instead of for high 
early strength cement on which bids were requested, and that the cor- 
rect prices for the latter were as follows: 


Ondinery. Gabe DODGE. WOR as ance ee oink cnet $2. 66 

NR RT WRG cetcd bs ee ia edged ere eee ein ts 2.71 

Navy BE bags : 2. 75 
The Procurement Division advised you by letter dated February 13, 
1945, in effect, that since your bid had been accepted on February 8, 
1945, your request for a price revision could not be considered by 
that office; that the formal contracts mailed to you on February 10, 
1945, should be signed and returned promptly; and that if further 
consideration was contemplated with respect to the error claimed to 
have been made, the matter could be taken up with the General Ac- 
counting Office. In your letters dated February 20, 1945, you ad- 
vised the Procurement Division that you were returning therewith 
the executed contracts and stated that you had indicated on each 
contract that they had been executed subject to an appeal to the 
Comptroller General of the United States by reason of the error in 
the bids. The cement was delivered, payment was made therefor at 
the contract price, and your claim for an amount in addition to the 
contract price was disallowed by the settlement of September 10, 1945. 
In your letter requesting review, you refer to the statement in 
the settlement that the acceptance of your bid was in good faith 
without notice of error since there was no other bid with which a 
comparison might have been indicative of possible mistake, and you 
state that you believe an investigation will reveal that other bids 
were received ; and that if the validity of your claim depends whether 
other bids were received with which comparison with your bid could 
have been made, you consider that your claim should be allowed. 
Also, you state, in effect, that the contracting officer could not have 
been ignorant of the error in your bid since the Office of Price Ad- 
ministration prescribed in M. P, R.—244, as amended, a differential 
in the price of ordinary Portland cement and high early strength 
cement; and that this differential has been 50 cents per barrel for 
years and must be familiar to all experienced in the purchase of 
Portland cement. In conclusion you state that you issued a corrected 
bid before the acceptance was received in your office; and that you 
had been informed that you could have declined to enter into the 
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contracts but you bélieved that the best interest of the Government 
could be served by entering into the contracts and reserving therein 
the right to appeal to this office for relief. 

The invitation issued on February 1, 1945, by the Treasury De- 
partment, Procurement Division, was clear and unambiguous and 
left no room for doubt that bids were desired on “High Early Strength 
cement.” The responsibility for the preparation of the bid sub- 
mitted in response thereto was upon you. See in that connection, the 
case of Frazier-Davis Construction Company v. United States, 100 
C. Cls. 120, 163, wherein the court said— 

* * * The parties are dealing at arms length and bidders are presumed 

to be qualified to estimate the price at which they can perform the work speci- 
fied at a reasonable profit. If they fail to do so, as plaintiff did in this case, 
the Government cannot for that reason be held for the resulting loss. 
If, as stated in your letter of February 12, 1945, you bid on ordinary 
Portland cement instead of the type specified in the invitations, it is 
clear that such error as was made in your bid was due solely to your 
own negligence or oversight and was in no way induced or contributed 
to by the Government. See Grymes v. Sanders et al., 93 U.S. 55, 61, 
wherein the Supreme Court of the United States said— 

Mistake, to be available in equity, must not have arisen from negligence 

where the means of knowledge were easily accessible. The party complaining 
must have exercised at least the degree of diligence “which may be fairly ex- 
pected from a reasonable person.” 
Such error as was made in your bid was unilateral—not mutual—and 
therefore does not entitle you to relief. See Saligman et al. v. United 
States, 56 F. Supp. 505, 507; and Ogden & Dougherty v. United 
States, 102 C. Cls. 249. 

The statement in the settlement to the effect that no other bids were 
received with which a comparison might have been indicative of a 
possible mistake in your bid—reference to which was made in your 
letter requesting review—apparently had reference to the fact that 
none of the other bids specified special export bags for the cement. 
The difference between your bid and the other bids, varying from 
$2.66 to $2.75 per barrel, did not place the contracting officer on no- 
tice of the probability of error in your bid, and you did not allege 
error in your bid until after it had been accepted. Also, there is 
nothing in the record to show that the contracting officer was aware 
that the Office of Price Administration authorized a higher price for 
high early strength cement than for ordinary Portland cement, but 
even though the contracting officer actually were aware of such a 
difference in the price of said two grades of cement, such circumstance 
would not necessarily place him on notice of the probability of error 
in your bid since there is nothing to prevent the sale of an article 


below the maximum price fixed therefor by the Office of Price Admin- 
istration. 
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After alleging error in your bids you executed the two contracts 
agreeing to furnish high early strength cement for $2.21 per barrel 
and stated therein that the contract in each case was being executed 
subject to appeal to this office because of the errors in your bids on 
which the contracts were based, and you performed the contracts and 
were paid the agreed price. 

The facts in the present case are similar to those in the case of 
Board of Trustees of National Training School for Boys v. O. D. 
Wilson Company, Inc., 183 F. 2d 399, wherein the appellee alleged 
error in its bid and requested permission to withdraw its bid. Upon 
being advised that its bid bond would be forfeited if it refused to 
perform, the appellee executed a written contract in accordance with 
its bid and notified appellant that it was doing so under protest, “re- 
serving” all rights arising from the error in its bid. Subsequently, 
the company instituted a suit for an amount in addition to the con- 
tract price which had been paid. In denying recovery for the addi- 
tional amount, the court, upon appeal, said that in entering into the 
contract the appellee did so “under no mistake, for it then knew all 
the facts including its former mistake” and that the appellee “could 
not on any theory contract, perform, collect the full contract price, 
and then repudiate the contract and recover as if there had been none. 
It could not acquire such a right by purporting to ‘reserve’ it. This 
is what it has attempted to do.” Also, see Zhe Massman Construction 
Company v. United States, 102 C. Cls. 699, certiorari denied May 28, 
1945, 89 L. Ed. 1227; and 23 Comp. Gen. 596. 

The Government has received in the present cases only that which 
the contracts provide it should receive and having paid the agreed 
price therefor there is no legal basis for the allowance of an amount 
in addition thereto. 

Accordingly, the settlement which disallowed your claim is sus- 
tained. 













(B-53611) 


PROPERTY—PRIVATE—LOANED EQUIPMENT—GOVERNMENT-BAILEE 
LIABILITY 





In the absence of a special undertaking enlarging the contractual or legal respon- 
sibility of the Government as bailee for negligence in the use and care of 
private property entrusted to it, the Government does not become an insurer 
of the property and is not responsible for damage or loss resulting from an 
unavoidable accident or under circumstances which might not reasonably have 
been foreseen and provided against. 

Where private equipment is loaned to the Government free of charge, a gratuitous 
bailment is created, under which the Government undertakes to exercise great 
care and to become liable for slight negligence in the use of the equipment, 
and, in such cases, compensation is allowable for damage or loss if the evi- 
dence clearly shows that such damage or loss was proximately caused by 
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negligence on the part of the Government in failing to exercise the high degree 
of care required. 

The provisions of a contract for the gratuitous loan of private equipment, under 
which the Government assumed responsibility “for the safe-keeping of said 
equipment” and its return “in the same condition in which it was loaned 
excepting reasonable wear and tear,” may not be regarded, in the absence 
of a contrary intent, as a special covenant to insure the equipment from 
damages or loss due to causes beyond the control of the Government, and, 
therefore, where a safe loaned under such a contract was damaged through 
burglary without negligence on the part of the Government, the Government 
is not liable therefor. 

Where private equipment is loaned gratuitously to the Government pursuant to 
a written contract having no provision as to the condition in which the equip- 
ment is to be returned, the liability of the Government as gratuitous bailee 
is predicated by law upon an implied covenant to exercise great care in the 
possession and use of the equipment and to return it in as good condition 
as when received, ordinary wear and tear excepted, and the Government is 
not liable for loss or damage unless it is the result of negligence in failing 
to exercise such care. 

Where private equipment is loaned gratuitously to the Government under a verbal 
agreement merely to return it in as good condition as when received, the 
Government, upon damage or loss of the equipment, is required to bear the 
expense of restoration to its original condition only when it is clear that the 
agreement is one of insurance providing for a return of the equipment in 
good condition in all events, or when the damage or loss is the result of 
negligence on the part of the Government in failing to exercise great care. 

Where private equipment is loaned gratuitously to the Government under condi- 
tions such as would contemplate its redelivery to the owner, there is no 
objection to payment of the necessary expenses to return the equipment in 
accordance with prevailing local usage—such as to the site from which 
borrowed—in the absence of any agreement relative to the manner of the 
return; however, where there is no understanding or intention that the 
Government assume the expense of redelivery, it is sufficient to notify the 
owner of the intention to terminate the bailment after the allowance of 
a reasonable period of time for the owner to call for the equipment. 

It is proper that claims for loss or damage to private property loaned to the Gov- 
ernment in which there is a doubt as to the liability of the Government as 
bailee be forwarded to this office for direct settlement, together with the essen- 
tial papers, a complete report of the facts surrounding the bailments, admin- 
istrative recommendations, and citations to the appropriations chargeable in 
the event of allowance of the claims. 


Comptroller General Warren to the Price Administrator, Office of Price Ad- 
ministration, January 22, 1946: 


Reference is made to your letter of November 1, 1945, as follows: 


When the Office of Price Administration was created and its program of 
local board operations established, it was necessary to obtain the cooperation 
and support of local citizens in furnishing immediately, space and equipment. 
This cooperation and support was readily obtained and in many instances space 
and equipment were loaned to OPA free of charge. 

Now that the Office of Price Administration is curtailing its program and 
liquidating several thousand boards, we are confronted with several problems 
concerning the return of such borrowed equipment to the rightful owners. 

1. In some instances the loan of equipment was covered by a written agreement 
containing a provision that the equipment would be returned to the owner in 
as good condition as when received, ordinary wear and tear excepted. We now 
have before us a specific case whereby a safe was loaned to a local war price and 
rationing board and such loan was covered by an agreement containing the 
following clause: “The Government agrees to become responsible for the safe- 
keeping of said equipment and agrees to return same to the lender at the end 
of the loan period in the same condition in which it was loaned excepting rea- 
sonable wear and tear arising from the careful use of equipment.” The local 
board was burglarized and the safe was broken into by use of explosives, thereby 
causing considerable damage. Can the Office of Price Administration pay for 
the necessary repairs or pay any compromise it may reach with the owner of 
the safe? 
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2. Another question which has arisen is whether or not the Office of Price 
Administration can pay for damage or total loss of equipment which was loaned 
to OPA and covered by a written loan agreement which does not contain any 
provision on the condition of the equipment upon its return to its owner. 

8. Certain loans of equipment were not covered by any written agreement. 
However, in some instances there was a verbal understanding to the effect that 
the equipment would be returned in as good a condition as received. Can the 
Office of Price Administration pay for the damage or total loss of equipment 
under these conditions? 


4. The loan of equipment also gives rise to the problem of physically returning 
the loaned equipment to the owner. May the OPA pay the necessary expenses 
incident to the return of equipment to its owner when such equipment was loaned 
to OPA free of charge? 

As I have indicated above, the problems discussed herein are in need of an 
immediate answer, and I hope you will give this matter your prompt attention. 

Answers to the questions submitted involve a consideration of 
applicable principles of the law of bailments. Ordinarily, the Gov- 
ernment as bailee becomes responsible for negligence in the use and care 
of the property entrusted to it. This responsibility usually is fixed 
by the express terms of the agreement, but, if there be none, it is im- 
posed by law. In this connection, however, it is well settled that, in 
the absence of a special undertaking enlarging such responsibility, the 
bailee does not become an insurer of the property and is not responsible 
for damage or loss resulting from an unavoidable accident or under 
circumstances which might not reasonably have been foreseen and 
provided against. See, generally, 8 C. J. S. Bailments § 22 and 26. 

The standard of care obligatory upon the bailee, and the attendant 
liability for damage or loss, depends upon the nature of the bailment. 
When equipment is loaned to the Government free of charge, a gratui- 
tous bailment relationship is created under which the Government 
undertakes to exercise great care and to become liable for slight negli- 
gence.in the use of the equipment. In such cases, compensation usually 
is allowable for damage or loss if the evidence clearly shows that such 
damage or loss was proximately caused by negligence in failing to 
exercise the high degree of care required. See, generally, 8 C. J. S. 
Bailments § 29. 

In the situation outlined with reference to your first question, the 
liability of the Government to bear the cost of repairs necessary to 
restore the safe which was damaged by burglars is for determination 
in the light of the intention of the parties, which, in the absence of 
other clear evidence, is to be gathered from the express written agree- 
ment “to become responsible for the safe-keeping of said equipment” 
and “to return same to the lender at the end of the loan period in the 
same condition in which it was loaned excepting reasonable wear and 
tear arising from the careful use of equipment.” In the absence of 
other evidence of intent, the responsibility undertaken thereby would 
appear to have been that of the usual bailee without enlargement. The 
Government did not in so many words assume liability for loss from 
every cause whatsoever or guarantee to return the safe in good con- 
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dition in all events; and, hence, the agreement may .not be regarded 
as constituting a special covenant to insure the safe from damages or 
loss due to causes beyond its control. See Cary-Davis Tug & Barge 
Co. v. Fox, 22 F. 2a 64. Consequently, if the burglary occurred with- 
out negligence on the part of the Office of Price Administration—that 
is, despite an exercise by it of the requisite high degree of care—the 
Government is not under any legal duty to make the necessary repairs. 
However, there is a considerable conflict in the decided cases as to the 
responsibility of a bailee under a bailment contract containing pro- 
visions similar to those contained in the case under consideration. 
For that reason, a contrary conclusion might be required, in a par- 
ticular case, upon the presentation of clear evidence of an intention 
on the part of the Government to be liable for damage under such 
circumstances. 

The second situation involves a written agreement which does not 
contain any provision as to the condition in which the equipment 
loaned free of charge is to be returned. Here the liability of the Gov- 
ernment is that imposed by law—predicated upon an implied covenant 
to exercise great care in the possession and use of the equipment and 
to return it in as good condition as when received, ordinary wear and 
tear excepted. Unless damage or loss resulted from negligence in 
failing to exercise such care, the Government is not liable therefor. 

Where, as in the situation covered by your third question, the loaned 
equipment is received under a verbal agreement merely to return it 
in as good condition as when received, the liability of the Government 
is for determination in the same manner. Unless it is clear from all 
of the facts and circumstances that the agreement is one of insurance 
providing for a return of the equipment in good condition in all events, 
or unless the damage or loss has resulted from negligence, the Govern- 
ment is not required to bear any expense of restoration to original 
condition. 

With respect to your fourth question, relating to the authority of 
the Office of Price Administration to pay expenses incident to a return 
of loaned equipment to its owners, there is perceived no objection 
to the payment of such expenses as may be necessary when the condi- 
tions of the loans contemplate such a return. In the event that there 
is no express agreement in this respect, the law implies a duty to return 
the property in accordance with prevailing local usage, such as to the 
site from which borrowed. But in instances where the property was 
delivered to the Government without any understanding or intention 
that the Government assume the burden and expense of redelivery, it 
would appear sufficient to furnish the owners appropriate notification 
of intention to terminate the bailment after the allowance of a reason- 
able period of time for them to call for it. See, generally, 8 C. J. S. 
Bailments § 37 and 41. 
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Of course, slight differences in the facts and circumstances in any 
case may affect the liability of the Government. Consequently, in the 
absence of a detailed report covering all pertinent facts in each case, 
it is not possible, in response to your general inquiries, to do more than 
discuss briefly some of the more important principles of liability re- 
garded as generally applicable to the problems outlined. For that 
reason it is suggested that all claims in which there may be the slightest 
doubt as to the liability of the Government be forwarded to the Claims 
Division of the General Accounting Office for direct settlement, ac- 
companied by the essential papers, a complete report of the facts sur- 
rounding the bailments, administrative recommendations, and cita- 
tions to the appropriations chargeable in the event of allowance of the 
claims involved. 


(B-54632) 


ENLISTMENT ALLOWANCE COMPUTATION PURSUANT TO ARMED 
FORCES VOLUNTARY RECRUITMENT ACT OF 1945 


Under the provisions of section 8 of the Armed Forces Voluntary Recruitment 
Act of 1945, the enlistment allowance of persons who have been paid a 
previous enlistment allowance and who enlist or reenlist in the Regular 
Navy on or after February 1, 1945, is for computation on the basis of all 
continuous active Federal service performed since payment of the last pre- 
vious enlistment allowance otherwise was due and payable—not the date 
payment actually was effected ; and the enlistment allowance of such persons 
who have not been paid a previous enlistment allowance is for computation 
on the basis of all such service performed immediately preceding such enlist- 
ment or reenlistment. . 

No part of the 90-day grace period granted by section 8 of the Armed Forces 
Voluntary Recruitment Act of 1945, during which an enlisted man may re- 
enlist and be paid the authorized enlistment allowance, is authorized to be 
counted as a period of “continuous active Federal service” in computing 
the enlistment allowance, notwithstanding that such period is not to be 
regarded as breaking the continuity of service so as to cut off credit for 
prior actual service. 

While the payment of enlistment allowances was suspended by various appro- 
priation acts during the period July 1, 1933, to June 30, 1939, in computing 
the enlistment allowance, pursuant to section 8 of the Armed Forces Volun- 
tary Recruitment Act of 1945, of an enlisted man who reenlisted in the 
Regular Navy subsequent to February 1, 1945, there may be included “all 
continuous active Federal service” from the time his last enlistment allow- 
ance was payable (March 30, 1931) to the date of such reenlistment, that is, 
service during said suspension period and service during an arbitrary exten- 
sion of his enlistment pursuant to the act of December 13, 1941, when the 
man was in a missing or prisoner of war status. 

A fractional part of a year’s service may not be included in the computation of 
enlistment allowance pursuant to section 8 of the Armed Forces Voluntary 
Recruitment Act of 1945. 

In computing the enlistment allowance, pursuant to section 8 of the Armed 
Forces Voluntary Recruitment Aict of 1945, of an enlisted man upon his 
enlistment in the Regular Navy following a period of enlistment and one 
extension thereof in the Naval Reserve, there may be included all continuous 
active service in the Naval Reserve. 

Under section 8 of the Armed Forces Voluntary Recruitment Act of 1945 
authorizing “all continuous active Federal service in * * * the Navy, 
Marine Corps, or Coast Guard, or any reserve component thereof” to be 
credited as active enlisted service for enlistment allowance purposes upon 
enlistment or reenlistment in the Regular Navy on or after February 1, 
1945, a man who enlisted in the Regular Navy upon discharge from the 
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Coast Guard prior to said act when no enlistment allowance was payable 
upon such enlistment on the basis of Coast Guard service and who reenlisted 
in the Regular Navy subsequent to said date is entitled to an enlistment 
allowance computed on his Coast Guard and Regular Navy service. 

Even though an enlistment allowance was not paid an enlisted man of the 
Regular Navy for a reenlistment on March 1, 1935, or for an extension 
thereof on March 1, 1939, due to suspension of such payments during the 
fiscal years 1983 through 1939, or for a reenlistment in 1942 while holding 
a temporary commission under the act of July 24, 1941, as amended, all 
such continuous active service, including temporary commissioned service, 
may be counted in computing enlistment allowance, pursuant to section 
8 of the Armed Forces Voluntary Recruitment Act of 1945, upon his re- 
enlistment in the Regular Navy on or after February 1, 1945. 

Under section 8 of the Armed Forces Voluntary Recruitment Act of 1945, it is 
immaterial whether the prior “continuous active Federal service” for en- 
listment allowance purposes consists of active service in the Regular Navy, 
a reserve component, or a combination thereof, so long as there have been 
no interruptions of more than 90 days between periods of such service, and, 
therefore, the fact that an enlisted man’s reenlistment in the Regular Navy 
on or after February 1, 1945, was not accomplished until after 3 months 
from the date of his transfer to the Fleet Reserve would not affect his 
right to the enlistment allowance. 

The provisions of section 8 of the Armed Forces Voluntary Recruitment Act 
of 1945, approved October 6, 1945, having been made retroactive in effect 
with respect to all enlistments or reenlistments in the Regular Navy on or 
after February 1, 1945, the fact that an enlistment allowance for an enlist- 
ment entered into on or after that date may have been paid prior to the 
enactment of the act would not affect the enlisted man’s right to the increased 
benefits provided under said act. 

Active service as an appointed Naval aviation cadet may be regarded as “active 
Federal service” in the Navy for the purpose of computing an enlistment 
allowance, pursuant to section 8 of the Armed Forces Voluntary Recruit- 
ment Act of 1945, upon enlistment in the Regular Navy subsequent to Feb- 
ruary 1, 1945, irrespective of whether such service be considered as having 
more the attributes of commissioned or enlisted service. 


Assistant Comptroller General Yates to the Secretary of the Navy, January 
23, 1946: 


Consideration has been given your letter of December 18, 1945 (file 
JAG:I1:WJG:z L164/MM), requesting decision on seven ques- 
tions relative to the enlistment allowance properly payable under sec- 
tion 8 of the act of October 6, 1945, Public Law 190, 59 Stat. 541, to 
naval personnel under the conditions set forth in an enclosure dated 
December 13, 1945, from the Chief of the Bureau of Supplies and 
Accounts, in part as follows: 


Ref: (a) Act of August 22, 1912 (37 Stat. 331) (34 U. S. Code 184). 
(b) Section 18 of the Treasury-Post Office Appropriation Act for the fiscal 
year 1933 (47 Stat. 1519). 
(c) Decision of Comptroller General B-5467, dated August 18, 1939 (19 
Comp. Gen. 229). 
(d) Act of July 24, 1941 (55 Stat. 608) (34 U. S. Code 350a). 
(e) Act of December 13, 1941 (55 Stat. 799) (34 U. S. Code 201b). 
(f) manera Comptroller General B-24219, dated May 7, 1942 (21 Comp. 
n. ; 
(g) Decision of Comptroller General B-24219, dated December 19, 1942 
(22 Comp. Gen. 548). 
(bh) AlNav 290 dated December 31, 1942. 
(i) amen of Comptroller General B-33721, dated July 20, 1948 (23 Comp. 
n. . 
(j) oa Comptroller General B-40140, dated June 8, 1944 (23 Comp. 
n. a 


(k) Paragraph 4, Section 10, of the Pay Readjustment Act of 1942. 
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(1) Section 8 of Public Law 421, 78th Congress, approved September 7, 1944. 
(m) Section 8 of Public Law 190, 79th Congress, approved October 6, 1945. 


1. Section 1 of reference (a), authorizing extensions of enlistments in the 
Navy, provides, inter alia, that: 

“* * * such enlisted men as extend the term of enlistment as authorized in 
this section shall be entitled to and shall receive the same pay and allowances 
in all respects as though regularly discharged and reenlisted immediately upon 
expiration of their term of enlistment, and such extension shall not operate to 
deprive them upon discharge at the termination thereof of any right, privilege, 
or benefit to which they would be entitled at the expiration of the former term 
of enlistment.” 

By reason of the provisions of law quoted above, the Comptroller General has 
consistently recognized since 1922 that an extension of enlistment for an ag- 
gregate of two or more years is the equivalent of a discharge and immediate 
reenlistment for the purpose of determining entitlement to otherwise proper 
payment of travel allowance and reenlistment allowance. However, a contrary 
ruling has governed in certain other instances which involved the question 
whether an extension of an enlistment constituted d discharge and immediate 
reenlistment insofar as such voluntary acts on the part of the man affected re- 
payment of savings deposits, or automatic remission of unliquidated portion of 
a sentence of court-martial imposing loss of pay. In 6 Comp. Gen. 221 it was 
stated that an agreement to extend a then existing term of enlistment is not a 
contract for a new enlistment but a prolongation of the current contract of en- 
listment, and constitutes a part thereof. See also 19 Comp. Dec. 384. 

2. The following shows the evolution of the statutory authorization govern- 
ing the payment of enlistment allowance since June 1, 1942. Paragraph 4 of 
section 10 of the Pay Readjustment Act of 1942, which reenacted, in substan- 
tially the same form, a similar authorization in the act of June 10, 1922 for pay- 
ment of such allowance, provides for payment of enlistment allowance to hon- 
orably discharged men reenlisting within three months of last discharge, the 
amount payable to be computed on the basis of a specified rate, contingent upon 
pay grade at time of discharge, multiplied by the number of years served in 
the enlistment period from which he had been last discharged. Paragraph 4 
of section 10 of the Pay Readjustment Act of 1942 was first amended by section 
8 of the act of September 7, 1944, for the purpose of authorizing, under the con- 
ditions set forth therein, payment of enlistment allowance to members of the 
Naval Reserve who, on and after October 1, 1944, enlisted in the Regular Navy 
within three months of discharge from the Naval Reserve. Payment of this 
allowance had been denied such men by decisions of the Comptroller General 
[See Comp. Gen. A-22278, dated June 7, 1928; Comp. Gen. B-10512, dated June 
17, 1940]. The following paragraph, added to section 10 of the Pay Readjust- 
ment Act of 1942 by section 8 of the act of October 6, 1945, governs the computa- 
tion of enlistment allowance payable to persons enlisted or reenlisted in the 
Regular Navy on and after February 1, 1945: 

“The amount of the enlistment allowance payable to persons enlisted or re- 
enlisted * * * in the Regular Naval Establishment on or after Februafy 1, 
1945, shall be computed at the rate prescribed for enlisted men of the first three 
pay grades. For the purpose of determining the eligibility of any person enlisted 
or reenlisted * * * jin the Regular Naval Establishment on or after Febru- 
ary 1, 1945, to receive the enlistment allowance and in computing the amount 
thereof, all continuous active Federal service * * * in the Navy, Marine 
Corps, or Coast Guard or any reserve component thereof (if enlisted or reenlisted 
in the Regular Naval Establishment), whether in enlisted grades or in commis- 
sioned, commissioned warrant, or warrant grades, shall, if honorably performed 
subsequent to the payment of the last previous enlistment allowance be credited 
as a period of active enlisted service. In determining whether active Federal 
service is continuous, any interruptions, if not more than ninety days each, be- 
tween periods of such service shall be disregarded.” [Italics supplied.] 

3. It will be noted that the quoted paragraph states that for the purpose of 
determining eligibility for enlistment allowance and for computing amount of 
enlistment allowance payable as the result of such eligibility, all continuous 
active Federal service in the Navy, Marine Corps, or Coast Guard, or any reserve 
component thoreof, honorably performed subsequent to payment of last previous 
enlistment allowance shall be credited, with the proviso that a break of 90 days 
or less shall be disregarded in determining the continuity of such service. The 
90-day proviso in the added paragraph, insofar as it relates to continuity of 
service, is consonant with the three months’ provision in paragraph 4 of section 10 
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of the Pay Readjustment Act of 1942. However, the period of service creditable 
under the added paragraph for the purpose of computing enlistment allowance 
payable retrojects to date of last payment of previous enlistment allowance 
rather than date of discharge from last enlistment period. In view of the 
italicized wording, certain questions as set forth below with pertinent com- 
ments, have arisen on which a decision of the Comptroller General is deemed 
necessary : 

Payment of enlistment allowance authorized by section 9 of the act of June 10, 
1922, was first suspended by reference (b), effective July 1, 1932, as an economy 
provision ; such suspension was continued each succeeding fiscal year until July 1, 
1939. In reference (c) the Comptroller General stated that the revival of the 
provisions of the enlistment allowance law did not give an enlisted man a right 
to enlistment allowance for an enlistment extended [equivalent to a discharge 
for the purpose of payment of reenlistment allowance] when the law providing 
for payment of an enlistment allowance was suspended. Consequently, it was 
held that all extensions made prior to July 1, 1939, with discharge therefrom 
after July 1, 1939 and reenlistment within three months of discharge, must be 
treated as the “enlisted period from which he [the enlisted man] was last dis- 
charged,” within the meaning of that term as used in the then existing law au- 
thorizing payment of enlistment allowance, and that no part of the original 
enlistment which was extended prior to July 1, 1939 was proper for adding 
thereto. 

Prior to October 1, 1944, there was no authorization for the payment of en- 
listment allowance to men who enlisted in the Regular Navy within three months 
after discharge from a Naval Reserve enlistment in which a continuous period 
of active duty in excess of one year or more had been performed. Prior to 
February 1, 1945, there was no authority to pay enlistment allowance to enlisted 
men of the Navy, Marine Corps and Coast Guard unless they reenlisted in the 
same branch of the Regular Establishment within three months of last discharge 
from the same branch [Comp. Gen. A-6549, dated January 20, 1925]. These 
facts, coupled with the suspension of payment of enlistment allowance during 
the fiscal years 1933-1939, affect the payment of enlistment allowance under 
section 8 of the act of October 6, 1945 in the following cases: 


For the purpose of convenience the questions will be considered in 
the order presented. Questions (a) and (b) are as follows: 


(a) Man enlisted in the Regular Navy for 4 years on May 5, 1935; extended 
enlistment for 3 years effective May 5, 1939; was in a missing or prisoner of war 
status from January 13, 1942 to September 15, 1945, date of return to naval juris- 
diction. Such extension of enlistment on normal date of expiration was arbi- 
trarily extended by reference (e). Man was discharged on October 31, 1945 and 
reenlisted for 4 years on November 1, 1945. “Last payment” of enlistment al- 
lowance was made on March 30, 1981, date on which he reenlisted under a contract 
of enlistment which was terminated on January 29, 1931. Is this man entitled, 
under the provisions of reference (m), to reenlistment allowance computed 
on the basis of net time served from (1) March 30, 1931 to March 29, 1985 and 
May 5, 1935 to October 31, 1945, inclusive, or (2) May 5, 1939 to October 31, 1945, 
inclusive? 

(b) Man enlisted as Apprentice Seaman USNR on October 6, 1934, entered on 
active duty as Stationkeeper at Naval Reserve Aviation Base, Minneapolis, 
Minnesota, on September 17, 1935 and has been on continuous active duty since 
that date. Man extended enlistment for 4 years effective October 6, 1938, was 
discharged from such extended enlistment period on November 1, 1945 and en- 
listed on November 2, 1945 in the Regular Navy. Is this man entitled, under the 
provisions of reference (m), to enlistment allowance based on continuous active 
service from (1) September 17, 1935 to November 1, 1945, inclusive, or (2) 
October 6, 1988 to November 1, 1945, inclusive? 


Section 1 of the act of August 18, 1941, 55 Stat. 629, 34 U. S. C. 181, 
provides in pertinent part as follows: 


That hereafter enlistments in the Navy and Marine Corps may be for minority 
or terms of two, three, four, or six years, and all laws now applicable to four-year 
enlistments shall apply, under such regulations as may be prescribed by the Secre- 
tary of the Navy, to enlistments for a shorter or longer period with proportionate 
benefits upon discharge and reenlistment. * * 
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Section 1 of the act of December 13, 1941, 55 Stat. 799, 34 U. S. C. 
186, reads as follows: 


That in time of war all enlistments in the Regular Navy, Marine Corps, and 
Coast Guard, and in the Reserve components thereof as applicable, may be 
extended by the Secretary of the Navy for such additional time as he may deem 
necessary in the interest of national defense: Provided, That all men whose terms 
of enlistment are extended in accordance with the provisions of this Act shall 
continue during such extensions to be subject in all respects to the laws and 
regulations for the government of the Navy :Provided further, That men detained 
in service in accordance with this Act shall, unless they voluntarily extend their 
enlistments, be discharged not later than six months after the termination of the 
condition which originally authorized their detention. 


The fourth paragraph of section 10 of the Pay Readjustment Act of 
1942, 56 Stat. 363, 364, as originally enacted provides as follows: 


An enlistment allowance equal to $50, multiplied by the number of years served 
in the enlistment period from which he has last been discharged, shall be paid to 
every honorably discharged enlisted man of the first three grades who reenlists 
within a period of three months from the date of his discharge, and an enlistment 
allowance of $25, multiplied by the number of years served in the enlistment period 
from which he has last been discharged, shall be paid to every honorably dis- 
charged enlisted man of the other grades who reenlists within a period of three 
months from the date of his discharge: Provided, That the provisions of this 
paragraph shall not affect the provisions of the Act approved August 18, 1941 
(Public Law 215, Seventy-seventh Congress) : Provided further, That during the 
present war and for six months thereafter the provisions of section 2 of the Act of 
August 18, 1941 (Public Law 215, Seventy-seventh Congress) are hereby suspended. 


The said paragraph was amended, effective October 1, 1944, by sec- 
tion 8 of the act of September 7, 1944, 5&8 Stat. 730, by adding thereto a 
proviso as follows: 


Provided further, That an enlistment in a branch of the regular service within 
three months from the date of discharge from any component of such branch, other 
than its Regular Establishment, after not less than one year’s continuous active 
service in such component or components immediately preceding the date of dis- 
charge therefrom, shall be considered a reenlistment for the purpose of payment of 
the enlistment allowance provided by this section; and the enlistment allowance 
shall be computed on the basis of the number of full years’ continuous active 
service immediately preceding the discharge from such component. 


The said paragraph was further amended by section 8 of the Armed 
Forces Voluntary Recruitment Act of 1945, approved October 6, 1945, 
59 Stat. 541, by inserting after the paragraph last above quoted a new 
paragraph reading as follows: 


The amount of the enlistment allowance payable to persons enlisted or reenlisted 
in the Regular Military Establishment on or after June 1, 1945, or in the Regular 
Naval Establishment on or after February 1, 1945, shall be computed at the rate 
prescribed for enlisted men of the first three grades. For the purpose of deter- 
mining the eligibility of any person enlisted or reenlisted in the Regular Military 
Establishment on or after June 1, 1945, or in the Regular Naval Establishment on 
or after February 1, 1945, to receive the enlistment allowance, and in computing 
the amount thereof, all continuous active Federal service in the Army of the 
United States, or any component thereof (if enlisted or reenlisted in the Regular 
Military Establishment), or in the Navy, Marine Corps, or Coast Guard, or any 
reserve component thereof (if enlisted or reenlisted in the Regular Naval Estab- 
lishment), whether in enlisted grades or in commissioned, commissioned warrant, 
or warrant officer grades, shall, if honorably performed subsequent to the payment 
of the last previous enlistment allowance, be credited as a period of active enlisted 
service. In determining whether active Federal service is continuous, any inter- 
ruptions, of not more than ninety days each, between periods of such service shall 
be disregarded. 
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It will be noted, as pointed out in the enclosure from the Chief of 
the Bureau of Supplies and Accounts, that the fourth paragraph of 
the Pay Readjustment Act, as originally enacted, authorized com- 
putation of enlistment allowance on the basis of the “number of years 
served in the enlistment period from which he has last been dis- 
charged”—which is the identical provision contained in section 10 of 
the prior act of June 10, 1922, 42 Stat. 630—and that section 8 of the 
amendatory act of September 7, 1944, supra, respecting the enlistment 
allowance payable to members of the reserve components enlisting 
in the regular service, authorizes computation of such allowance on 
the basis of “the number of full years’ continuous active service imme- 
diately preceding the discharge from such component.” However, 
section 8 of the act of October 6, 1945, supra, expressly amended sec- 
tion 10 of the Pay Readjustment Act of 1942, as amended, by adding 
a new paragraph thereto respecting the basis of computing the en- 
listment allowance payable, inter alia, to persons enlisting or reen- 
listing in the Regular Naval Establishment on or after February 1, 
1945. The said paragraph provides that such persons shall be en- 
titled, in computing the enlistment allowance payable, to credit for 
all continuous active Federal service, whether in enlisted, warrant, 
commissioned warrant or commissioned grades, in the Navy, Marine 
Corps, or Coast Guard or any reserve component thereof (if enlisted 
or reenlisted in the Regular Naval Establishment), as a period of avtive 
enlisted service, if honorably performed subsequent to the payment 
of the last previous enlistment allowance. However, many members 
of the Regular Navy will not have received payment of a previous 
enlistment allowance at the time of their reenlistment in the Regular 
Navy on or after February 1, 1945. Also, a majority of the members 
of the reserve components enlisting in the Regular Navy on or after 
such date will not have been paid a previous enlistment allowance 
at the time of their enlistment in the Regular Navy. 

An examination of Report No. 589, Committee on Military Affairs, 
U.S. Senate, to accompany H. R. 3951, which became the act of Octo- 
ber 6, 1945, explains the purpose of the said section 8 in that respect 
in pertinent part as follows: 

* * * This section further provides that in determining the eligibility of any 
person enlisted or reenlisted in the Regular Army on or after June 1, 1945, 
or in the Regular Navy on or after February 1, 1945, to receive the enlistment 
allowance, and in computing the amount thereof, credit shall be given for all 
prior continuous active Federal service (whether commissioned, warrant, or 
enlisted) for which no enlistment allowance has previously been paid. Where 


interruptions in active Federal service do not exceed 3 months, the service 
performed is deemed to be continuous. 


It seems reasonably clear that the said section 8 contemplates that 
the enlistment allowance of persons who have been paid a previous 
enlistment allowance and who enlist or reenlist in the Regular Naval 
Establishment on or after February 1, 1945, would be computed on the 
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basis of all continuous active Federal service honorably performed 
subsequent to payment of the last previous enlistment allowance, that 
is, on the basis of all continuous active Federal service performed 
since payment of the last previous enlistment allowance otherwise 
was due and payable—not the date payment actually was effected; 
and, that the enlistment allowance of persons enlisting or reenlisting 
in the Regular Navy on or after such date, who have not been paid a 
previous enlistment allowance, would be computed on the basis of all 
continuous active Federal service honorably performed immediately 
preceding such enlistment or reenlistment. 

The service authorized to be credited “as a period of active en- 
listed service” in computing the amount of the enlistment allowance 
under the said section 8, in the case of enlistments or reenlistments 
in the Regular Navy, is “all continuous active Federal service” in 
the Navy, Marine Corps or Coast Guard, or any reserve component 
thereof. The last sentence of the said section 8 provides that “In 
determining whether active Federal service is continuous, any inter- 
ruptions, of not more than ninety days each, between periods of such 
service shall be disregarded.” It will be noted that the said section 
8 does not provide that any interruptions of not more than 90 days 
each between periods of active Federal service are to be credited 
“as a period of active enlisted service.” On the contrary, apparently 
the said last sentence—dissociated to that extent from the preceding 
provision respecting computation—merely contemplates that such 
interruptions in service are not to be regarded as affecting the con- 
tinuity of a person’s active Federal service so as to toll the right to 
count actual service preceding such interruptions. The allowance 
of such 90 day grace periods between actual periods of active service 
is in consonance with the basic provision in the statute authorizing 
payment of the allowance only in those cases where the man reenlists 
within 3 months. Clearly, no part of such 3 months’ period inter- 
vening between discharge and reenlistment is authorized to be counted 
as a period of active service in computing the enlistment allowance 
and there appears no convincing reason to attribute to the Congress 
an intent to authorize crediting prior intervening periods of non- 
service as “active enlisted service” in computing the allowance, not- 
withstanding that such periods are not to be regarded as breaking 
the continuity of service so as to cut off credit for prior actual service. 

While the payment of enlistment allowances was suspended by 
various appropriation acts during the period July 1, 1933, to June 
30, 1939 (United States v. Dickerson, 310 U. S. 554), time served 
during such period under an enlistment entered into during that 
period which expired subsequent to June 30, 1939, was authorized 
to be counted in determining the enlistment allowance payable upon 
reenlistment following such enlistment. Also, where an enlistment 
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was extended prior to July 1, 1939, with expiration subsequent to that 
date, the time served under the extension—not the original enlist- 
ment—could be counted in computing the enlistment allowance pay- 
able upon reenlistment within 3 months of discharge. 19 Comp. Gen. 
229. However that may be, the current statutory provision applicable 
to persons enlisting or reenlisting in the Regular Naval Establish- 
ment on or after February 1, 1945, expressly provides that “all con- 
tinuous active Federal service”, as therein defined, in any of the 
mentioned services, if honorably performed subsequent to payment 
of the last previous enlistment allowance, shall be credited as a period 
of active enlisted service in determining eligibility of any person to 
receive the enlistment allowance and in computing the amount thereof. 
The said statutory provision contains no limitation with respect to 
the maximum number of years’ service that may be so credited, or 
the maximum payment that may be paid in any particular case 
otherwise within the terms and conditions specified therein. 

In view of the foregoing, it is concluded that as the enlisted man 
referred to in question (a) was last paid an enlistment allowance for 
the enlistment which terminated January 29, 1931, and as his service 
subsequent to such date constitutes “continuous active Federal service” 
within the definition in the said section 8, he is entitled to payment 
of enlistment allowance for all active service from March 30, 1931, 
date of reenlistment, to March 29, 1935, date of expiration of such 
reenlistment, and from May 5, 1935, to October 31, 1945, date on which 
he reenlisted. See 23 Comp. Gen. 37. However, no payment would 
be authorized for a fractional part of a year. 2 Comp. Gen. 162, 166. 
With respect to the enlisted man referred to in question (b), it appears 
that he enlisted in the U. S. Naval Reserve on October 6, 1934; en- 
tered on active duty September 17, 1935; and continued on active 
duty as a member of the Naval Reserve until his enlistment in the 
Regular Navy on November 2, 1945. Hence, in computing the enlist- 
ment allowance payable upon his enlistment in the Regular Navy he 
is entitled to be credited with all continuous active service in the 
Naval Reserve from September 17, 1935, to November 1, 1945. 

Question (c) reads as follows: 

(c) Man enlisted in the Coast Guard on August 15, 1937, was discharged as 
Machinist’s Mate 3c on August 14, 1941, no time lost; enlisted in the Regular 
Navy on November 1, 1941, discharged as Machinist’s Mate 1e on October 31, 
1945, no time lost, and reenlisted in the Regular Navy on November 1, 1945. 
Payment of enlistment allowance on enlistment in the Regular Navy on Novem- 
ber 1, 1941 was not made by reason of the ruling in decision of the Comptroller 
General A-6549, dated January 20, 1925. Man has been in continuous active 
Federal service [without an interruption of 90 days or more] in either the Coast 
Guard or Navy since August 15, 1937 and no payment of enlistment allowance 
has heretofore been made under any provision of law. Is the man entitled, under 
the provisions of reference (m), by reason of reenlistment on November 1, 1945, 
to enlistment allowance based on active Federal service in the Coast Guard 
and Regular Navy from (1) August 15, 1937 to August 14, 1941 and November 


1, 1941 to October 31, 1945, inclusive, or (2) November 1, 1941 to October 31, 
1945, inclusive? 
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In view of the provision of section 8 of the said act of October 6, 
1945, expressly authorizing “all continuous active Federal service in 
the * * * Navy, Marine Corps, or Coast Guard, or any reserve 
component thereof (if enlisted or reenlisted in the Regular Naval Es- 
tablishment)” to be credited as a period of active enlisted service in 
computing the amount of the enlistment allowance, it clearly appears 
to have been intended that such prior service in the Coast Guard 
would be included as a period of active service in determining the 
enlistment allowance payable upon enlistment or reenlistment in the 
Regular Navy on or after February 1, 1945, the other conditions being 
met. Accordingly, the enlisted man referred to in question (c) is 
entitled to payment of enlistment allowance based upon continuous 
active service in the Coast Guard and Navy from August 15, 1937, 
to August 14, 1941, and from November 1, 1941, to October 31, 1945. 

The letter from the Chief of the Bureau of Supplies and Accounts 
continues as follows: 


Another situation which is interposed affects computation of enlistment allow- 
ance due certain persons who were discharged and reenlisted, in accordance with 
administrative regulations, while holding temporary appointments as warrant or 
commissioned officers under the act of July 24,1941. The following case illustrates 
this situation: 

(d) Man reenlisted in the Regular Navy on March 1, 1935, extended enlistment 
for 3 years effective March 1, 1989, but no payment of reenlistment allowance was 
made on either date by reason of the suspension of such payment during the fiscal 
years 1985 and 1939. Under the provisions of reference (d) the man was ap- 
pointed temporary officer on January 4, 1942 and, while holding such temporary 
appointment, was discharged on February 28, 1942 and reenlisted on March 1, 
1942 in accordance with instructions in paragraph 5 of Bureau of Naval Personnel 
Circular Letter 26-1942. By reason of the ruling in reference (f) the amount 
credited as enlistment allowance based on service from March 1, 1989 to February 
28, 1942 was checked, and a claim for refund was subsequently disallowed by the 
General Accounting Office. Such action nullified the payment made on March 1, 
1942. The man reverted to enlisted status on October 15, 1945. AlNav 396-1945, 
dated November 23, 1945, lifted the administrative suspension placed on early 
discharges for the duration of the war and six months thereafter (Footnote art. 
D-9104 (4), Bureau of Naval Personnel Manual). Enlisted men of the Regular 
Navy may thereafter be discharged within three months of normal date of expira- 
tion of enlistment for the purpose of immediate reenlistment in the Regular Navy. 
When a man is discharged from the Regular Navy within three months of the 
date of expiration of his enlistment, the period between date of early discharge 
and the date discharge would otherwise have occurred is considered as time 
served for the purpose of computing enlistment allowance. The man was dis- 
charged on December 3, 1945 and reenlisted on December 4, 1945. Is he entitled, 
under the provisions of reference (m), to reenlistment allowance based on time 
served either in officer or enlisted status from (1) March 1, 1985 to December 3, 
1945, inclusive; (2) March 1, 1939 to December 3, 1945, inclusive, or (3) March 1, 
1942 to December 3, 1945, inclusive? 

Another situation involves the case where a member of the Fleet Reserve was 
discharged while on active duty and reenlisted in the Regular Navy more than 
three months after transfer to the Fleet Reserve. The following is an example of 
a case involving this point: 

(e) Man reenlisted in the Regular Navy for 4 years on February 10, 1935 
and extended his enlistment for 1 year effective February 10, 1939 [prior enlist- 
ment January 8, 19381 to January 7, 1935, no time lost]. After completion of 
16 years active service, the man was transferred to the Fleet Reserve on expira- 
tion of enlistment on February 9, 1940 and retained on active duty. Payment 
of reenlistment allowance on reenlistment of February 10, 1939 was not made 
for the reason that enlistment allowance was not payable for a single one year 
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extension. Man was discharged from the Fleet Reserve on February 28, 1945 
and reenlisted in the Regular Navy on March 1, 1945. Payment of enlistment 
allowance, based on prior service in the Regular Navy was not authorized in 
that the man did not reenlist in the Regular Navy within three months after 
transfer to the Fleet Reserve, such transfer being tantamount to a discharge 
for certain purposes. [See decision of the Comptroller General A-16100, dated 
November 9, 1926]. The Fleet Reserve is a part of the Naval Reserve created 
by the act of June 28, 1938 and, therefore, in accordance with reference (1) the 
man was credited with enlistment allowance on the basis of net time served 
on continuous active duty in the Naval Reserve (Fleet Reserve) from February 
10, 1940 to February 28, 1945. Since he enlisted in the Regular Navy after 
February 1, 1945, is he entitled, under the provisions of reference (m), to addi- 
tional credit of enlistment allowance [less credit previously made] computed 
on the basis of continuous active Federal service in the Regular Navy from (1) 
January 8, 1931 to January 7, 1935; February 10, 1935 to February 9, 1940 and 
February 10, 1940 to February 28, 1945, inclusive, or (2) February 10, 1939 to 
February 9, 1940 and February 10, 1940 to February 28, 1945, inclusive? 

If the man whose case is set forth above was released from active duty on 

February 9, 1940 and was recalled to active duty and reported therefor on May 
1, 1940, the period from February 10 to April 30, 1940 would have been excluded 
as time not served for the purpose of computation of amount of enlistment 
allowance payable under reference (1) and he would have been credited with 
enlistment allowance based on net time served from May 1, 1940 to February 
28, 1945. However, such interruption of active Federal service, being less than 
90 days, would not affect his right, under reference (m), to enlistment allow- 
ance based on active Federal service honorably performed in the Regular Navy 
and Naval Reserve (Fleet Reserve) since date of last payment. It would also 
appear that since the amendment in question is retroactive in application to 
men who enlisted or reenlisted in the Regular Navy on and after February 1, 
1945, the “payment” of enlistment allowance on March 1, 1945, as authorized in 
reference (1), did not serve to deprive the man of the additional benefits of the 
later retroactive amendment. Decision of the Comptroller General is requested 
on this phase of the matter insofar as it would affect the answer to questions 
(d) and (e) above. 


In decision of May 7, 1942 (B-24219), 21 Comp. Gen. 991, referred 
to in question (d), it was held in pertinent part as follows (quoting 
first paragraph of syllabus) : 


Navy enlisted men temporarily holding warrant or commissioned grades under 
authority of the act of July 24, 1941, while retaining their permanent status may 
not be discharged and reenlisted in their permanent grades for the purpose of 
creating a right to enlistment and travel allowances; nor are they entitled to any 
allowances as for extension of enlistments. 


In decision of December 19, 1942 (B-24219), 22 Comp. Gen. 548, 
552, which reconsidered the said decision of May 7, 1942, it was stated 
in pertinent part as follows: 


* * * regardless of whether the Navy Department considers it necessary 
or desirable to discharge and reenlist such persons in their permanent enlisted 
status while serving as temporary officers, such administrative action may not be 
recognized as legally authorizing payment of enlistment allowance or travel 
allowance. Accordingly, you are advised that there appears no basis on which 
to modify the conclusion in the decision of May 7, 1942, in that respect. However, 
in view of the color of authority for such payments in the first part of section 
7 (a)—when read in conjunction with the language of the second proviso (saving 
clause) as it stood before the amendment of November 30, 1942—and the adminis- 
trative interpretation of the statute in that regard, credit will be allowed in the 
accounts of the disbursing officers concerned for such payments, otherwise correct, 
made prior to the decision of May 7, 1942. 


The enlisted man referred to in question (d) appears to have been 
appointed a temporary officer under the provisions of the act of July 
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24, 1941, 55 Stat. 603, as amended, and while serving as such a tempo- 
rary officer was discharged from his enlisted status on February 28, 
1942, and immediately reenlisted and was paid the enlistment allow- 
ance prescribed under section 10 of the Pay Readjustment Act of 1942. 
It is stated, however, that the amount of such payment was checked 
against the man’s pay account—presumably prior to receipt of the 
said decision of December 19, 1942. On such basis, the enlisted man 
referred to in question (d) is not to be considered as having received 
payment of an enlistment allowance upon reenlistment following the 
said enlistment expiring on February 28, 1942. Accordingly, in the 
computation of enlistment allowance, such enlisted man may be cred- 
ited with all continuous active service, including service as a tempo- 
rary commissioned officer, from March 1, 1935, to December 3, 1945. 

It appears that the enlisted man referred to in question (e) enlisted 
in the Regular Navy on January 8, 1931; discharged January 7, 1935; 
reenlisted February 10, 1935, and upon expiration of such enlistment 
on February 9, 1939, extended his enlistment for one year. Upon 
expiration of such one year extension, the man was transferred to 
the Fleet Reserve and retained on active duty. Having transferred 
to the Fleet Reserve on February 10, 1940, upon expiration of the one- 
year extension of his enlistment he was not entitled to payment of 
an enlistment allowance. Cf. 19 Comp. Gen. 229, answer to question 
(a). However, under the circumstances here involved, the fact that 
he did not reenlist in the Regular Navy within 3 months after transfer 
to the Fleet Reserve would not affect his right to payment of an enlist- 
ment allowance upon reenlisting in the Regular Navy on or after 
February 1, 1945. Under the said section 8, it is immaterial whether 
the prior service consists of active service in the Regular Navy or a 
reserve component thereof, or a combination of reserve and regular 
service, so long as there have been no interruptions of more than 90 
days between periods of such service—the statute in that respect requir- 
ing only that the servics be “continuous active Federal service” in the 
organizations specified. Accordingly, the enlisted man referred to 
in question (e) is entitled, in the computation of enlistment allowance, 
to credit for all continuous active service from January 8, 1931, to 
January 7, 1935, and from February 10, 1935, to February 28, 1945. 
The provisions of the said section 8 of the act of October 6, 1945, hav- 
ing been made retroactive in effect with respect to all enlistments or 
reenlistments in the Regular Navy on or after February 1, 1945, the 
fact that an enlistment allowance for an enlistment entered into on 
or after that date may have been paid prior to the enactment of the 
said act would not affect the enlisted man’s right to the increased 
benefits provided under that act. Questions (d) and (e) are answered 
accordingly. 
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The next question is as follows: 


4. Another case which involves the retroactive effect of reference (m) is that 
of a man who was inducted into the naval service on June 1, 1943 and enlisted 
in the Naval Reserve (SV) on the same date. He was discharged on May 31, 
1945 while holding the rating of Yeoman 3c, reenlisted on the following day and, 
under the authority contained in references (k) and (1), was credited with 
reenlistment allowance of $50 (two multiples of $25 each). It is requested that 
a decision of the Comptroller General be obtained as to whether, under the ret- 
roactive provisions of reference (m), this man is now entitled to additional 
credit of $50, inasmuch as men who enlisted on and after February 1, 1945 are 
entitled to $50 rather than $25 increments. 


Inasmuch as the enlisted man referred to was on continuous active 
duty as an inductee and member of the Naval Reserve from June 1, 
1943, to May 81, 1945, or 2 complete years, and enlisted in the Regular 
Navy on June 1, 1945, he is entitled under the retroactive provisions of 
said section 8 of the act of October 6, 1945 to an enlistment allowance 
of $100—less the amount previously credited. See answer to ques- 
tions (d) and (e). 

The concluding question is as follows: 

5. Service as an appointed aviation cadet is not warrant or commissioned 
service, although such service, in accordance with certain provisions of law, is 
considered as commissioned service for pay purposes. Service in the enlisted 
grade of aviation cadet, created by the act of August 4, 1942, is considered as 
enlisted service for all purposes. A man enlisted in the Naval Reserve as Ap- 
prentice Seaman V-5 on August 1, 1940; reported for active duty (pre-flight 
training) in that rating on October 1, 1940; following completion of pre-flight 
training he was discharged on November 2, 1940, accepted appointment as avia- 
tion cadet on the following day and immediately reported for active duty as an 
aviation cadet undergoing training. Appointment as aviation cadet was termi- 
nated on April 15, 1941, the man enlisted in the Naval Reserve on June 1, 1941 
and was immediately placed on active duty and remained on active duty until 
October 25, 1945, when he was discharged and enlisted in the Regular Navy 
the following day. Is the man entitled, under the provisions of reference (m), 
to reenlistment allowance based on continuous active Federal service [uninter- 
rupted for 90 days or more] as an enlisted man and appointed aviation cadet 
from October 1, 1940 to April 15, 1941 and June 1, 1941 to October 25, 1945, inclu- 
sive, or (2) June 1, 1941 to October 25, 1945, inclusive? 

Inasmuch as the language in section 8 of the said act of October 
6, 1945, “whether in enlisted grades or in commissioned, commissioned 
warrant, or warrant officer grades” does not appear to have been in- 
tended restrictively but as broadly descriptive of “all continuous active 
Federal service” to make certain that all such service regardless of 
rank or grade would be included, active service as an appointed avia- 
tion cadet properly is to be regarded as “active Federal service” in the 
Navy, within the meaning of the act, whether such service be consid- 
ered as having more the attributes of commissioned or enlisted service. 
Accordingly, under the circumstances appearing in the above question, 
the man is entitled to payment of enlistment allowance computed 
on the basis of “all continuous active Federal service” from October 
1, 1940—the date he entered on active duty—to April 15, 1941, and 
from June 1, 1941, to October 25, 1945. 
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(B-54962) 


VETERANS’ ADMINISTRATION—DEPARTMENT OF MEDICINE AND 
SURGERY—APPOINTMENT AND COMPENSATION OF HOSPITAL 
ATTENDANTS 


Hospital attendants appointed to the Department of Medicine and Surgery, 
Veterans’ Administration, under authority of section 11 of the act of 
January 3, 1946, are civil service employees and subject to the provisions of 
laws and regulations relating thereto. 

The compensation of hospital attendants appointed to the Department of Medicine 
and Surgery, Veterans’ Administration, under authority of section 11 of the 
act of January 3, 1946, is required to be fixed in accordance with the Classi- 
fication Act. 

Hospital attendants presently employed in the medical service of the Veterans’ 
Administration as constituted prior to the establishment of a Department of 
Medicine and Surgery by the act of January 8, 1946, may be appointed to such 
Department pursuant to section 11 of said act at their present grade and 
rate of compensation as established by the Classification Act, rather than at 
a lower salary rate within the salary range ($1,572 to $1,902 per annum) 
specified in the last proviso of said section 11, which proviso is to be regarded 
as establishing a new minimum entrance grade and salary range for newly 
appointed attendants, only. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, January 
23, 1946: 

I have your letter of January 8, 1946, submitting for decision certain 
questions relative to the application of section 11 of the act of January 
3, 1946, Public Law 293, 79th Congress—which act authorizes and es- 
tablishes a Department of Medicine and Surgery in the Veterans’ 
Administration—as presented in the submitted copy of an opinion of 
your solicitor dated January 5, 1946. The questions will be stated and 
answered in the order therein set forth. 

(1) Are appointments of hospital attendants under the said section 
11, subject to the civil service laws i. e., are these employees civil service 
employees? 

Section 11 of the act of January 3, 1946, Public Law 293, 59 Stat. 
678, provides as follows: 


Sec. 11, There shall be appointed by the Administrator under civil-service laws, 
rules and regulations, such additional employees, other than those provided in 
section 8, subsection (a) of section 4, and those specified in section 14 of this Act 
as may be necessary to carry out the provisions of this Act: Provided, That em- 
ployees of the Medical Service as at present constituted, other than those provided 
in section 3 subsection (a) of section 4, and section 14 of this Act, shall receive 
original appointments to the Department of Medicine and Surgery in their present 
civil-service status upon certification of satisfactory service by the manager of 
the hospital, home, or center where such person is presently employed: And pro- 
vided further, That the per annum salary range for hospital attendants shall be 
$1,572 minimum to $1,902 maximum. 


By the express language of the above-quoted section of the act, 
appointment of employees provided for therein shall be made “under 
civil-service laws, rules and regulations.” The intent of the Congress 
that all employees of the Department of Medicine and Surgery, except 
those specifically excluded by section 6, 59 Stat. 676, and those enum- 
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erated in sections 3 and 14 of the act, 59 Stat. 675, 679, should be sub- 
ject to Civil Service Rules and Regulations is further evidenced by the 
provision in section 11 that “employees of the Medical Service as at 
present constituted * * * shall receive original appointments to the 
Department of Medicine and Surgery in their present civil-service 
status.” [Italics supplied.] That view is further strengthened by 
House Report No. 1238 of the Committee on World War Veterans’ 
Legislation, accompanying H. R. 4717 (79th Congress), wherein it 
was stated that “Your committee has determined on all of the facts 
that such legislation should * * * (5) retain classified civil service 
for positions not specifically exempted therefrom by the bill.” Since 
no provision of the act specifically excludes hospital attendants from 
the operation of civil service laws it must be concluded that they are 
civil service employees and subject to the provision of laws and regu- 
lations relating thereto. Question No. 1 is answered accordingly. 

(2) Are hospital attendants appointed under section 11 subject 
to the Classification Act of 1923 and amendments thereto? 

Although the act of January 3, 1946, swpra, does not expressly pro- 
vide that the compensation of hospital attendants shall be fixed in 
accordance with the Classification Act of 1923, 42 Stat. 1488, as 
amended, it is for noting that section 14 of the said act of January 3, 
1946, provides that in addition to those described in section 3, subsec- 
tion (a) of section 4, 59 Stat. 675, and section 11 of the act, employees 
authorized by the said section 14 may be employed “without regard 
to the Classification Act of 1923.” Accordingly, by specifically enu- 
merating the employees to be excluded from the provisions of the 
Classification Act, it appears clear the Congress intended that the 
compensation of hospital attendants be fixed pursuant to the said 
act, as amended. 

In that connection, it was held in 19 Comp. Gen. 20, quoting para- 
graph 1 of the syllabus: 

Where a statute authorizing the employment of personal services does not 
expressly provide that salary rates may be fixed without regard to the Classifi- 
cation Act, the terms of the Classification Act require its application. 
Accordingly, question No. 2 is answered in the affirmative. 

(3) What is the effect of the last proviso of section 11, reading 
“* * * that the per annum salary range for hospital attendants shall 
be $1,572 minimum of $1,902 maximum” ? 

The natural and appropriate office of a proviso is to limit or modify 
that part of the statute which immediately precedes it unless it clearly 
appears to be applicable to some other matter and, generally, should 
be construed with reference to the preceding clause or provision. 
With reference to the act of January 3, 1946, supra, the clause imme- 
diately preceding the proviso in question is as follows: 
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* *.* Provided, That employees of the Medical Service as at present con- 
stituted, other than those provided in section 3, subsection (a) of section 4, 
and section 14 of this Act, shall receive original appointments to the Depart- 
ment of Medicine and Surgery in their present civil-service status upon certifi- 
cation of satisfactory service by the manager of the hospital, home or center 
where such person is presently employed. * * * [Italics supplied.] 

A reading of the above-quoted provision in connection with the pro- 
viso “that the per annum salary range for hospital attendants shall 
be $1,572 minimum to $1,902 maximum” reveals that the two provi- 
sions are inconsistent. That is to say, having in mind that hospital 
attendants in the medical service as presently constituted are under- 
stood to be compensated under the Classification Act for grades rang- 
ing from SP-2 ($1,572 to $1,968) to SP-8 ($2,980 to; $3,640), such 
employees, upon certification of satisfactory service, could not be given 
new appointments in the Department of Medicine and Surgery “in 
their present civil-service status” and at the same time be limited to 
the per annum salary range ($1,572 minimum to $1,902 maximum) 
as specified in the succeeding proviso. Therefore, with a view to ascer- 
taining whether the inconsistencies may be reconciled, it is necessary 
to resort to extrinsic aid; that is, where an inconsistency, as in the 
present case, is found in the literal meaning of the language used, 
proceedings of the Congress in reference to the passage of the act 
may be taken into consideration in ascertaining the true intent. 
In view thereof, and in the light of the foregoing answers to ques- 
tions Nos. 1 and 2, wherein it is concluded that hospital attendants 
employed pursuant to the act of January 3, 1946, supra, are subject 
to Civil Service Rules and Regulations and the Classification Act of 
1923, an examination of the Congressional Committee hearings and 
reports on H. R. 4717, which became the said act of January 3, 1946, 
Public Law 293, has been made, which examination discloses that 
the Congress did not intend hospital attendants then employed in 
the medical service to be appointed in the new Department of Medicine 
and Surgery at a reduced salary. On the contrary, it is obvious 
that the Congress recognized the difficulty in procuring and retaining 
qualified attendants at the low entrance salary theretofore in effect 
and intended to remedy the undesirable condition by providing a 
floor, that is, a minimum grade for such attendants with a specified 
annual salary range. It appears reasonable to conclude that the mini- 
mum ($1,572) and maximum ($1,902) salary rates provided for in 
section 11 were intended to establish such minimum grade. In that 
connection, it has been informally ascertained that the minimum grade 
for hospital attendants recently has been established as SP-2, which 
has a salary range of $1,572 to $1,968. However, for reasons not appar- 
ent from the record, the salary range specified in the act, supra, does 
not fully coincide with the rates now in effect for Grade 2 in the 
sub-professional service as established by the Classification Act— 
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particularly in that the top salary step in that grade is $1,968. . While 
it may have been intended that sub-professional Grade 2 ($1,572 to 
$1,968) be established as the minimum compensation range for all 
hospital attendants, the language of the proviso in fixing minimum 
and maximum salary limits is clear and unambiguous and the amounts 
specified therein lawfully cannot be changed by construction. 

In view of the foregoing, and in order to effectuate the evident in- 
tent and purpose of the act so far as the specific language thereof 
will permit, it may be concluded that hospital attendants presently 
employed in the medical service as constituted prior to the enactment 
of the legislation in question may—upon the requisite certification— 
be appointed to the Department of Medicine and Surgery at their 
present grade and rate of compensation as established by the Classi- 
fication Act and, for the reasons hereinbefore set forth, the last pro- 
viso of section 11 may be limited in its application to newly appointed 
hospital attendants and may be considered as establishing a new 
minimum entrance grade for such attendants within the per annum 
salary range specified. Question No. 3 is answered accordingly. 


(B-54299) 


SUBROGATED DAMAGE CLAIMS ARISING FROM EMPLOYEES’ 
NEGLIGENCE—STATUTORY PERIOD OF LIMITATIONS 


Where the subrogated claim of an insurance company under the act of December 
28, 1922, arising out of damage to private property caused by the negligence 
of Government employees was filed separately and independently of the 
claim of the insured—which latter claim had been finally adjudicated and 
determined pursuant to the act—but was not filed within the one-year 
limitation period fixed by said act, such limitation period operates as a bar 
to consideration of the insurance company’s claim as subrogee. 


Comptroller General Warren to the Postmaster General, January 24, 1946: 


Consideration has been given to your letter of December 3, 1945, 
as follows: 


The legislation under which the Department adjudicates claims for damage to 
private property (31 U. S. C. 215) contains the following proviso: 

“Provided that no claim shall be considered by a department or other in- 
dependent establishment unless presented to it within one year from the date 
of accrual of said claim.” 

Congress has given recognition to the right of an insurance company to file 
claim as subrogee when it has been required to bear either the whole or a 
portion of the loss in such a case. The Department has been certifying to your 
office for payment subrogation claims of this character where the insurance 
— has taken the matter up with a view of filing claim within the statutory 
period. 

I now have before me a case where a citizen sustaining property damage in a 
mail truck accident on September 14, 1944, filed claim for the entire amount of 
such damage, viz., $59.44, a few months after the accident happened. In filing 
such claim he stated that the damage was covered in part by insurance, In ad- 
judicating this claim, the Department allowed $25—the uninsured portion of 
the claimant’s loss. No action was taken with reference to the insurance com- 
pany pending the receipt of a claim from such company. However, on October 30, 
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1945, a letter dated October 26, 1945, was received from the insurance company 
making inquiry with regard to the status of the original claim. It is evident 
from that letter that the insurance company expects to be compensated for that 
portion of the loss which it bore. 

Your decision is requested whether the filing of claim by the owner of the 
damaged vehicle within the statutory period inures to the benefit of his insurer 
so that if a claim should be filed by the latter subsequent to the expiration of 
the statutory period, it might nevertheless be taken up for consideration at 
that time. 

It is a well-established rule that, upon payment of a loss, an insurer 
is entitled to be subrogated pro tanto to any right of action which the 
insured may have against a third person whose negligence or wrong- 
ful act caused the loss. Standard Marine Ins. Co. v. Scottish Metro- 
politan Assurance Co., 283 U. S. 284; Hartford F. Ins. Co. v. Chicago, 
M. & St. P. R. Co., 175 U. 8. 91. The insurer’s right of subrogation 
against third persons causing the loss paid by the insurer to the 
insured does not rest upon any relation of contract or privity between 
the insurer and such third person, but arises out of the contract of 
insurance and is derived from the insured alone; consequently, the 
insurer can take nothing by subrogation but the rights of the insured, 
aud is subrogated only to such rights as the insured possessed. Hart- 
ford F. Ins. Co. v. Chicago, M. & St. P. R. Co., supra; Wager v. 
Providence Ins. Co., 150 U. S. 99. Hence, it follows that the consid- 
eration of a claim of a subrogee filed under the act of December 28, 
1922, 42 Stat. 1066, 31 U. S. C. 215, is subject to the provision therein 
establishing the period of one year within which claims must be 
presented. 

It appears from your letter that the original claim filed with your 
Department by the individual whose property was damaged was on 
his own behalf and that the insurance company was not a party 
claimant at the time. It appears further that said claim was finally 
adjudicated and determined by your Department before any claim 
was received by the insurance company as subrogee. As the claim 
of the person whose property was damaged was not pending before 
your Department at the time a claim was asserted by the insurance 
company, the latter’s claim necessarily is separate and independent 
from that originally filed by the insured and, as the company’s claim 
was not asserted within the one-year period prescribed by the statute, 
the consideration thereof by your Department would not appear to 
be contemplated by the terms of the statute. 

Support for such view is found in court decisions involving the 
somewhat analogous question as to whether subrogees or beneficiaries 
have the right to file suits after the statutory period of limitations 
has expired but where a separate suit was filed by other subrogees 
or beneficiaries and was finally adjudicated. In such connection, no 
decision has come to attention in which it was held that one whose 
claim is derived from another who has timely filed a suit and had 
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it finally determined could institute a separate and independent action 
after the statutory period has expired. There is judicial precedent 
to the contrary. In the case of Gunnell’s Adm’rs. v. Diwon’s Adm’r., 
43 S. E. 340, the plaintiff urged that the statute of limitations in- 
volved had been suspended as to his cause of action by reason of the 
timely filing of a general creditor’s suit in which there had been a 
final adjudication, but to which the plaintiff was not a party. This 
contention was rejected, the court stating as follows: 

* * * Even if it were a general crediters’ suit, it may well be doubted 

whether, under the provisions of section 3573 of the Code, the doctrine invoked, 
which is not founded upon legislative enactment, but is a mere rule of courts 
of equity, for the more convenient administration of the debtor’s estate, and 
to avoid a multiplicity of suits (Callaway’s Adm’r v. Saunders, 99 Va. 350, 
352, 38 S. E. 182), could suspend the running of the statute of limitations, or 
prevent its being relied on as a defense, when it is sought to enforce the judg- 
ments in any proceeding other than the general creditor’s suit in which the 
judgments had been asserted; the general rule being that the pendency of a 
suit operates to suspend the statute as to parties thereto so far as the subject 
matter of that suit is concerned. But the suspension only exists as to that 
particular suit, and not as to the cause of action imvolved therein. Dabney v. 
Shelton, 82 Va. 349 351, 4 S. E. 605; Straus v. Bodeker’s Ez’r, 86 Va. 548, 547, 
10 S. E. 570. [Italics supplied.] 
And, in the case of Marsh v. United States, 97 F. 2d 327, involving 
the question as to whether the filing of suit within the period of 
limitations by one beneficiary under a policy of war risk insurance 
saves the running of the statute in respect to other beneficiaries 
subsequently joining in the pending suit, the court stated: 


* * * where suit is properly instituted by the person whose claim is denied, 


or by one who has succeeded to the rights of such person, it inures to the benefit 
of all who claim under the policy and are properly made parties to such suit 
under the statute. This does not mean, of course, that an independent suit 
may be instituted by a beneficiary who has filed no claim or that the filing of 
suit by one beneficiary would prevent the bar of the statute in an independent 
suit filed by another. It means merely that the statute is tolled by the insti- 
tution of the suit as to all who are made parties to that suit for the purpose of 
sharing in the recovery under the policy. * * * [Italics supplied.] 
Applying to the present matter the rationale of the aforesaid deci- 
sions and having regard for the fact that the insurer’s claim was not 
filed until after final adjudication of the claim of the insured, the con- 
clusion is warranted that the limitation period fixed by the statute in 
question operates as a bar to consideration of the company’s claim at 
this time. To view the statute otherwise would be to recognize that, 
under such circumstances, the prescribed limitation period is sus- 
pended indefinitely and thus would permit the consideration of sub- 
rogated claims presented five, ten or fifty years subsequent to the final 
adjudication of the original claim by your Department. Such a re- 
sult would appear to be contrary to the law and to sound reason. 
Accordingly, the question presented in the ultimate paragraph of 


your letter is answered in the negative on the basis of the specific facts 
related. 
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(B-55259) 


FEDERAL EMPLOYEES PAY ACT OF 1945—AGGREGATE COMPENSA- 
TION GUARANTEE AS AFFECTING INITIAL SALARY RATE UPON 
TRANSFER 


An employee whose compensation in grade CAF-3 is in excess of the minimum 
of that grade as increased by section 405 of the Federal Employees Pay Act 
of 1945 but less than the next salary step in such grade by reason of the 
aggregate compensation guarantee provisions of section 603 (a) of said 
act is not entitled to such guarantee benefits beyond the date of his transfer 
to a position in such grade with similar or different duties in the same or 
different agency, and, therefore, such transfer must be at the minimum 
salary rate of grade CAF-3 and not at the next salary step of the grade, 
even though a reduction in compensation results therefrom. 


Comptroller General Warren to the Chairman, Board of Directors, Smaller War 
Plants Corporation, January 25, 1946: 


I have a letter dated January 11, 1946, from the Director and 
Assistant General Manager, as follows: 


A number of cases have arisen in the Smaller War Plants Corporation which 
require an interpretation of the Federal Employees Pay Act of 1945. Section 
603 (a) [59 Stat. 302] provides as follows: 

“The aggregate per annum rate of compensation with respect to any pay period, 
in the case of any full-time employee in the service on July 1, 1945, (1) who 
was a full-time employee on June 30, 1945, (2) whose per annum basic rate of 
compensation on June 30, 1945, did not exceed a rate of $1,800 per annum, and 
(3) whose compensation is fixed in accordance with the provisions of the Classi- 
fication Act of 1923, as amended, or the Act entitled ‘An Act to adjust the com- 
pensation of certain employees in the Customs Service,’ approved May 29, 1928, 
as amended, shall not, under the rate of compensation established by this Act, 
so long as he continues to occupy the position he occupied on June 30, 1945, 
be less than his per annum basic rate of compensation on such date, plus the 
rate of $300 per annum or 25 per centum of such per annum basic rate of com- 
pensation, whichever is the smaller amount.” 

One of the specified conditions necessary for the retention of benefits received 
under Section 603 (a) is that the employee remain in the same position occupied 
on June 30, 1945. Several decisions, particularly B-50927, July 18, 1945; 
B-51099, July 28, 1945; B-51389, August 14, 1945 and B-51696, August 21, 1945, 
clearly define conditions essential to “continue to occupy the position” within 
the meaning of the Act. The problem which confronts this office is what to do 
in cases where there is a definite change in position with similar or different 
duties in the same or a different agency. The following cases illustrate the 
questions at issue: 


Case 1. 


A. Employee “A,” a Clerk-Stenographer, CAF-3, was given the $300 minimum 
increase by the War Department as specified: in Section 603 (a). 

B. Employee “A” was appointed by transfer from Clerk-Stenographer, CAF-3, 
$1,920 per annum in the War Department to Clerk-Stenographer, CAF-3, with 
the Smaller War Plants Corporation without a break in service. 


Question i 


Should employee “A” be appointed by transfer from another agency at the 
basic salary of $1,902, or is it permissible to appoint this individual at the next 
higher within-grade step of $1,968? 

Case 2. 


A. The salary of employee “B” CAF-3, was increased to $1,920 per annum 
by the application of Section 603 (a), Federal Employees Pay Act of 1945. 

B. Employee “B” was transferred to another division in the agency, to a 
position of the same grade involving different duties. 
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Question 2. 

Must employee “B” be reduced from $1,920 to $1,902 or is it permissible to 
transfer this individual at the next higher within-grade step of $1,968? 

It is the policy of this Corporation to protect the salaries of its employees 
whenever possible and consistent with good administration. If, in the cases 
cited, it is necessary to reduce the salary of the employees, with no correspond- 
ing decrease in duties or responsibilities, an obvious injustice results. Moreover, 
one of the expressed purposes of Public Law 106, 79th Congress, is to improve 
salary and wage administration in the Federal Service. To arbitrarily take from 
an employee some of the benefits the Act specifically provides is to contravene, 
in part, the intent of the Act. It is the considered opinion of this office that, in 
the cases referred to, if otherwise warranted by facts and circumstances, there 
should be no restriction against effecting transfers at an increase in salary. 
But, since your office in an informal opinion has stated that it cannot be done, 
and, inasmuch as informal opinions are not considered binding on your office, 
a formal opinion is respectfully requested. 

As the illustrations given represent actual cases which have arisen in the 
Corporation, your early consideration will be appreciated. 

In answer to question 1, as employee “A” would not be holding the 
same position in the same Government agency after his transfer from 
the War Department to the Smaller War Plants Corporation, the 
guarantee of $300 does not extend beyond the date of his transfer 
and, accordingly, he should be appointed in your Corporation at the 
minimum salary rate of CAF-3 as increased by section 405 of the 
Federal Employees Pay Act of 1945, 59 Stat. 300, or $1,902. The 
employee lawfully could not be paid at the next higher rate within 
the grade until he has served twelve months from the last equivalent 
increase and attained an efficiency rating of good or better in accord- 
ance with section 402 of the Federal Employees Pay Act of 1945, 
59 Stat. 299. See 25 Comp. Gen. 62 (particularly at pp. 68, 69—answer 
to question 3) ; and compare 7d. 210. 

In answer to question 2, as employee “B” would not be holding the 
same position after being transferred to a position involving entirely 
different duties, he must upon such transfer—in line with the holding 
supra—be reduced to $1,902. Likewise, this employee could not be 
given a within-grade advancement until he has satisfied the conditions 
required, as stated in answer to question 1. 





(B-49855) 


PAY—CHECKAGES AND COURT-MARTIAL FORFEITURES—ARMY 
ENLISTED MEN . 


Under the act of May 22, 1928, as amended, exempting one-third of an Army 
enlisted man’s pay from deduction for debts “administratively ascertained” 
to be due the United States, and Executive Order No. 8727, making a similar 
exemption applicable to court-martial forfeitures, neither “administratively 
ascertained” debts nor court-martial forfeitures may be applied against an 
enlisted man’s monthly pay either separately or in combination so as to 
deprive him of more than two-thirds of his pay for that month. 

While the act of May 22, 1928, as amended, does not prohibit the application 
of more than two-thirds of an Army enlisted man’s monthly pay for court- 
martial forfeitures or for amounts “otherwise legally authorized to be with- 
held,” or for both, Executive Order No. 8727 authorizes the application of 
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such forfeitures “so as not to deprive the accused of more than two-thirds 
of his pay for any month,” and, therefore, where the computation of an 
enlisted man’s pay for a particular month involves amounts of both types, 
application of the forfeiture is authorized only to the extent of the balance 
of two-thirds of the monthly pay remaining after deduction for amounts 
“otherwise legally authorized to be withheld.” 

Where the monthly pay of an Army enlisted man is insufficient to cover both 
the deduction required by section 106 (a) of the Servicemen’s Dependents 
Allowance Act of 1942, as amended, for family allowance payments and the 
amount of a court-martial forfeiture, the unexecuted portion of which was 
remitted during the month, the total monthly pay—as distinguished from 
pay accrued up to the date of such remission—first should be reduced by the 
amount required by said section 106 (a) and the remaining balance of pay 
otherwise available for forfeiture, pursuant to Executive Order No. 8727, 
should be applied in satisfaction of the forfeiture prorated to the date of 
remission. 

- The family allowance deduction required by section 106 (a) of the Servicemen’s 
Dependents Allowance Act of 1942, as amended, which is past due from an 
Army enlisted man for prior months takes precedence over application of a 
court-martial forfeiture upon the remission of the unexecuted portion in 
a subsequent month, and, therefore, where such accumulated charges equal 
or exceed the monthly pay accrued prior to the date of such remission, there 
is no pay available for the forfeiture ; however, if such accumulated charges 
are less than such accrued pay, the balance, after accumulated charges are 
deducted, is available for application of the forfeiture pursuant to Executive 
Order No. 8727. 

Where an Army enlisted man’s pay has not been settled for several months, all 
items of indebtedness incurred during that period prior to remission of the 
unexecuted portion of a court-martial forfeiture should be considered as 
prior indebtedness (see paragraph 10 (d), Army Regulations 35-2460) to be 
satisfied from the pay due at the time of such remission before determining, 
pursuant to the restrictions of Executive Order No. 8727, the amount of 
court-martial forfeiture to be regarded as executed’ prior to the date of 
remission. 


Assistant Comptroller General Yates to the Secretary of War, January 29, 1946: 


There has been considered your letter of May 14, 1945, with enclo- 
sures, as follows: 


In connection with the question of remission, of court-martial forfeitures 
(Aw 50 (Act 4 June 1920: 41 Stat. 797; 10 USC 1521) ), a question has arisen as 
to what constitutes “prior indebtedness” within the meaning of paragraph 10 d, 
AR 35-2460, 21 May 1942, in the computation of the court-martial forfeiture col- 
lectible at the date of remission of the unexecuted portion of a court-martial 
sentence, particularly with reference to Class F allowance deductions. 

Paragraph 10 d, AR-35-2460, which is based on decision of the Comptroller of 
the Treasury, 14 Comp. Dec. 490, provides that, “Where an enlisted man is sen- 
tenced to a forfeiture of pay, any authorized indebtedness to the United States 
contracted prior to the date of the sentence must be deducted prior to the forfei- 
ture and until sufficient pay shall have accrued to satisfy such prior indebtedness 
there would be nothing for the forfeiture to run against. The remission of all 
or a part of the forfeiture would therefore be effective in accordance with the 
terms of the remission upon any pay which had not accrued for forfeiture at 
the date of remission.” 

In this connection, there is inclosed herewith a copy of opinion of The Judge 
Advocate General, SPJGA 1945/2407, dated 5 April 1945, and, in accordance there- 
with, your decision is requested on the following specific questions: 

a. Is the Class F allowance deduction due for the month in which the remission 
takes effect to be considered as “prior indebtedness” within the meaning of 
paragraph 10 d, AR 35-2460, and deducted from the pay due for the period that 
the forfeiture runs, in computing the amount of forfeiture collectible at date of 
remission? 

b. If Class F allowance deductions are due for one or more months prior to 
the month in which the remission takes effect, is the total amount due for Class 
F allowance to be considered as “prior indebtedness,” or only the deductions for 
the months prior to the month in which remission takes effect? 
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c. If the enlisted man’s pay has not been settled for several months, are all 
items of indebtedness incurred within the period for which pay is due to be con- 
sidered as “prior indebtedness,” or only the items incurred in the month in which 
the remission takes effect? 


The conclusions of the Judge Advocate General respecting the above 
matters are set forth in his memorandum dated April 5, 1945, to the 
Fiscal Director, as follows: 


1. It is my opinion that class F deductions, whether for the current month, or 
accumulated from prior months because of a lack of sufficient accrued pay to 
discharge them, or so accumulated through inadvertence, are debts owed to the 
United States. However, as the right to withhold the amount of the class F 
deduction from the pay of the soldier concerned is conferred by subsection 106 (a) 
of the Servicemen’s Dependents Allowance Act of 1942 (act 23 Jan. 1942, 56 Stat. 
381, as amended by act 26 Oct. 1943, 57 Stat. 578; 37 U. S. C., Sup. III, 206), and 
as the amount required to be withheld is fixed by that act, the class F deduction 
is not, under any of the above circumstances, an administratively ascertained 
indebtedness within the meaning of the act of 22 May 1928 (45 Stat. 698, as 
amended by act 26 June 1934, 48 Stat. 1222; 10 U. S. C. 875a), but is, on the other 
hand, an amount “otherwise legally authorized to be withheld” within the mean- 
ing of that term as used in the second proviso of the act of 22 May 1928, supra. 

2. The question of what is a “prior indebtedness” within the meaning of sub- 
paragraph 10d, Army Regulations 35-2460, 21 May 1942, is, in my opinion, to be 
answered by reference to the order of priority of stoppages established by the War 
Department. By paragraph 67, Technical Manual 14-502, 1 December 194% (Pay 
and Allowances of Enlisted Personnel), which expressly includes class F deduc- 
tions as a subhead under “Allotments of pay when allottee has been paid by the 
United States,” accummlated class F deductions for prior months (assuming the 
dependent’s allowance has been paid) are given priority of stoppage over court- 
martial forfeitures. Paragraph 67 of the mentioned technical manual does not 
establish a priority of stoppages in the case of the class F deduction for the month 
in which a remission of a court-martial forfeiture is accomplished, because the 
family allowance is not paid until the end of the month. However, in such case, 
as the liability of the soldier to the Government for the class F deduction for a 
particular month is fixed upon the first day of that month, the class F deduction 
for the month in which remission occurs properly may be considered a “prior 
indebtedness” within the meaning of subparagraph 10d, Army Regulations 
35-2460, supra, and collectible as a “Reimbursement to United States” under 
subparagraph 10a, Army Regulations 35-2440, 20 May 1942. 

3. The questions propounded in paragraph 4 of the first indorsement are prop- 
erly answered, seriatim, as follows: 

a. Yes. 

b. The total amount due for class F deductions, whether for the current month 
or for months prior to the one in which remission takes effect, is to be considered 
as a “prior indebtedness.” 

e. As court-martial forfeitures are considered as collected from day to day 
as the pay accrues (subpar. 10a, AR 35-2460, 21 May 1942), it is necessary, where 
the enlisted man’s pay has not been settled for several months, during which 
period he has become indebted to the Government, to determine the date on 
which each item of indebtedness was incurred and the date on which each such 
item was satisfied by the stoppage of pay, in order to determine whether any 
pay has accrued against which the court-martial forfeiture has operated. 
Subject to this observation, I am of the opinion that all items of indebtedness 
incurred during the period for which pay has not been settled should be consid- 


ered “prior indebtedness.” 

The act of May 22, 1928, 45 Stat. 698, as amended by the act of June 
26, 1934, 48 Stat. 1222, 10 U.S.C. 875 (a), referred to in the memoran- 
dum of the Judge Advocate General, provides: 

Under such regulations as the Secretary of War shall prescribe, when it has 
been administratively ascertained that an enlisted man of the Army is indebted 


to the United States or any of its instrumentalities, the amount of such indebt- 
edness may be collected in monthly installments by deduction from his pay on 
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current pay rolls: Provided, That the aggregate sum of such deductions for any 
month shall not exceed two-thirds of the soldier’s rate of pay for that month: 
And provided further, That whenever any part of the pay of a soldier for a cer- 
tain month shall have been legally forfeited by sentence of court-martial, or 
otherwise legally authorized to be withheld, then no deduction under this section 
shall be so applied as to reduce the actual pay received by the soldier for that 
month below one-third of his authorized rate of pay therefor: And provided fur- 
ther, That the Secretary of War may cause to be remitted and canceled any part 
of such indebtedness remaining unpaid either on honorable discharge of the 
enlisted man from the service or prior thereto when in his opinion the interests 
of the Government are best served by such action: And provided further, That 
nothing in this section shall be construed to prevent collections of such indebt- 
edness on final statements from pay, in the proportions hereinbefore indicated, 
or from clothing allowance savings. 

The act does not prohibit taking more than two-thirds of an enlisted 
man’s monthly pay for court-martial fines or for amounts “otherwise 
legally authorized to be withheld,” or for both, but does prohibit 
deductions in conjunction therewith of further amounts on account 
of debts “administratively ascertained” to be due where the effect 
would be to reduce the actual pay received below one-third. How- 
ever, with respect to deduction from the monthly pay of an enlisted 
man for forfeitures of pay under sentences of courts martial, it was 
further provided by Executive Order No. 8727, April 1, 1941, as fol- 


lows: . 


1. Paragraph 104b of the Manual for Courts-Martial, United States Army 
(1928), is hereby amended by adding thereto the following sub-paragraph: 

“In the execution of a single sentence not including dishonorable discharge, 
and in the execution of two or more concurrent sentences against the same 
accused, none of which includes dishonorable discharge, any forfeiture or for- 
feitures of pay included in the sentence or sentences shall be applied, together 
with other authorized stoppages or deductions, if any, excepting such as are 
made at the request of the accused, so as not to deprive the accused of more than 
two-thirds of his pay for any month.” 

The necessary effect of the quoted Executive order is to place the 
collection of court-martial fines on the same basis as the collection of 
“administratively ascertained” debts under the provisions of the said 
act of May 22, 1928,as amended. That is, while more than two-thirds 
of the pay may be withheld for amounts “otherwise legally authorized 
to be withheld,” neither “administratively ascertained” debts nor 
court-martial forfeitures may be applied against the monthly pay 
either separately or in combination or in addition to “amounts other- 
wise legally authorized to be withheld” so as to deprive an enlisted 
man of more than two-thirds of his pay for any month. Consequently, 
in cases where the computation of pay for a particular month involves 
consideration of amounts “otherwise legally authorized to be with- 
held” as well as an amount forfeited by sentence of court-martial, and 
assuming there are no “administratively ascertained” debts for con- 
sideration, the collection of the forfeiture is authorized only to the 
extent of the balance of two-thirds of the monthly pay remaining 
after collection of amounts “otherwise legally authorized to be 


withheld.” 
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Section 106 (a) of the Servicemen’s Dependents Allowance Act of 
June 23, 1942, 56 Stat. 382, as amended by the act of October 26, 1943, 
57 Stat. 578, provides that for any month for which the family allow- 
ance is paid to the dependent or dependents of an enlisted man, the 
monthly pay of such enlisted man shall be reduced by, or charged with, 
the amount of $22, and shall be reduced by, or charged with, an addi- 
tional amount of $5 if the dependents to whom such allowance is pay- 
able include more than one class of dependents. The amount to be 
withheld from an enlisted man’s pay on account of payment of the 
family allowance to his dependent thus having been expressly fixed by 
statute, it is clear that such amount is an amount “otherwise legally 
authorized to be withheld” within the meaning of the said act of May 
22, 1928, as amended. 

While, as above stated, the statutory deduction required on account 
of family allowance payments is an amount “otherwise legally author- 
ized to be withheld,” it does not necessarily follow that, in cireum- 
stances such as outlined in question “a” of the present submission, 
where a court-martial forfeiture is remitted on an intermediate day 
of the month, the family allowance deduction for that particular 
month must be made from pay accruing for the period’during which 
the forfeiture runs to the extent that such pay is sufficient to cover 
the said deduction. The said section 106 (a) of the Servicemen’s De- 
pendents Allowance Act, as amended, specifically provides that “the 
monthly pay” of the enlisted man shall be reduced by the amounts 
therein prescribed and there is no indication of a legislative intent that 
such deduction shall be charged against the first accrual of sufficient 
pay in the enlisted man’s account for the particular month. On the 
contrary, in view of the express provision in the said section that 
“the monthly pay” shall be reduced, it reasonably appears that the 
requirements of the statute have been met so long as the total pay 
accruing for a particular month is reduced by the prescribed amount. 


Paragraph 16 of the said Army Regulations 35-2460 provides as 
follows: 


Each monthly forfeiture will be charged against the monthly pay of the enlisted 
man beginning with the first day of the month in which the sentence is promul- 
gated, and will become and remain a fixed indebtedness to the United States 


until satisfied. 

In accordance with the quoted paragraph of the said Army Regula- 
tions, the beginning date of the forfeiture is the first day of the month 
in which the sentence is promulgated. Hence, if it be considered that 
the deduction for the family allowance for the current month is to 
be made before any pay accrues to the enlisted man against which 
the court-martial forfeiture operates, it will be seen that, in cases 
where a court-martial forfeiture is remitted at any time during the 
month prior to the accrual of sufficient pay to cover the entire family 
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allowance deduction for that month, there would be no pay which 
might be considered as forfeited. It does not appear to have been the 
legislative intent in requiring deduction of the amounts specified from 
the monthly pay of an enlisted man on account of payment of the 
family allowance to his dependents that in instances of the character 
described such deduction should operate to relieve the man of a for- 
feiture imposed by court martial to the extent of such deduction. 
The more reasonable view would appear to be that it is only in those 
cases where, after making the prescribed family allowance deduction, 
the balance of pay available for court-martial forfeiture under the 
restrictions of Executive Order No. 8727 is insufficient to cover the 
court-martial forfeiture applicable to the date of remission that the 
family allowance deduction should be considered as partially reducing 
the amount of the court-martial forfeiture otherwise to be regarded 
as having been executed prior to the date of remission. Therefore, 
in such cases, the total pay due for the month first should be reduced 
by the amount required by said section 106 (a) and the remaining 
balance of pay otherwise available for forfeiture should be applied 
in satisfaction of the forfeiture prorated to the date of remission. 
Accordingly, the submitted question “a” is answered in the negative. 
While, as above stated, the family allowance deduction for the 
current month is not necessarily for deduction, in whole or in part, 
from the pay which accrues during the partial monthly period the 
court-martial forfeiture runs before remission, the same is not true 
with respect to accumulated family allowance charges for prior 
months. Since such amounts were not deducted from the monthly 
pay of the enlisted man for the months to which they pertained, the 
deduction required by the said statute is past due and properly takes 
precedence over collection of a court-martial forfeiture remitted in a 
subsequent month. Where such accumulated family allowance charges 
for prior months equal or exceed the pay accrued prior to the date of 
remission, there is no pay to be viewed as having been available for 
the execution of the forfeiture prior to remission. However, if such 
deductions past due are less than the pay accrued during the period 
for forfeiture prior to remission of the unexecuted part of the sentence, 
such pay is chargeable first with the amount of the accumulated deduc- 
tions and the balance is for application to the forfeiture, if otherwise 
available therefor in accordance with the terms of the said Executive 
Order 8727. Of course, should the pay for the period from the date 
of remission of the forfeiture to the end of the month be insufficient 
to cover the family allowance deduction for that month, the amount 
otherwise subject to forfeiture would be reduced by an amount suffi- 
cient to cover such deficit. Using the example given in the enclosure 
dated November 17, 1944, with your letter, that is, a private, no years’ 
service; pay for the month of August, 1944; Class F deduction $22; 
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sentenced on August 10, 1944, to forfeit $30 of his pay per month for 
three months; unexecuted portion of sentence remitted August 19, 
1944; and assuming that the Class F deduction was not deducted from 
pay for July, 1944, the computation of pay would be as follows: 











I a ROS RR aa an stk ch cncinerene umes $30. 00 
Less: Class F deduction for July 1944.-...-_-.------__--__-______L 22. 00 
Amount otherwise available for forfeiture_________-____-________ 8. 00 
pees S ay; Meee a0 Ge Sl, ONE 20. 00 
Total pay available for “legally authorized” deductions___________ 28. 00 
Less: 
Close. © @etuction. Amputt T0646. hn a een $22. 00 
I <n ere 10 
22.10 
II REE peat nonce sence nemeinineenw ering 5. 90 


No amount available for forfeiture, since balance is less than one-third of pay 

for that month saved to enlisted man under Executive Order 8727. 

Question b is answered accordingly. 

The purport of question c is not clearly understood. However, there 
appears no reason to disagree with the stated observations and con- 
clusions of the Judge Advocate General, supra, respecting that ques- 
tion, if such conclusion be understood as meaning that all items of 
indebtedness incurred prior to remission during the period for which 
pay has not been settled should be considered as “prior indebtedness,” 
in determining the amount of a court-martial forfeiture to be regarded 
as executed prior to the date of remission. See paragraph 10), Army 
Regulations 35-2460. 


(B-54930) 


APPROPRIATIONS—POST OFFICE DEPARTMENT—AVAILABILITY FOR 
EMPLOYMENT OF PERSON AT FOURTH-CLASS OFFICE TO ACT IN 
LIEU OF POSTMASTER ON LEAVE OF ABSENCE 


The expense of employing a person to act in lieu of the postmaster at a fourth- 

class post office while he is absent either on leave with pay pursuant to 

the leave provisions of section 6 of the Postal Service pay statute of July 6, 

1945, or on leave without pay, not having been specifically provided for in 

the current Post Office Department appropriations, may not be charged 

to either of the appropriation items “Compensation to postmasters” or 

“ “Unusual conditions,” which items are specifically available for purposes 
other than for the payment of such expense. 


Comptroller General Warren to the Postmaster General, January 30, 1946: 
I have your letter of January 4, 1946, reference 15, with enclosure, 
as follows: 


Section 6 of Public Law 134 approved July 6, 1945, reads in part as follows: 

“* * * Postmasters and employees shall be granted fifteen days’ leave of 
absence with pay, exclusive of Saturdays, Sundays, and holidays, each fiscal year 
and sick leave with pay at the rate of ten days a year, exclusive of Saturdays, 
Sundays, and holidays, to be cumulative. Sick leave shall be granted only upon 
satisfactory evidence of illness in accordance with regulations to be prescribed 
by the Postmaster General * * 
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Under this section of the Act it is mandatory that postmasters at all classes 
of offices be granted earned leave of absence. In offices of the first-, second- and 
third-classes there is ample authority under existing statutes to provide the 
clerical assistance necessary to operate these offices including that which may 
be necessary incidental to the absence of the postmaster on leave. ; 

Postmasters at offices of the fourth class receive no allowance for clerical serv- 
ice except where an unusual condition prevails, at which time they may be 
granted an allowance from the appropriation “Unusual Conditions at Post Offices.” 
In the event of a vacancy at an office of the fourth class the person acting as 
postmaster may be paid the regular compensation that would be payable to the 
postmaster pending the designation of an acting postmaster, such payments 
to be made from the appropriation “Compensation to Postmasters.” 

In view of the mandatory provisions of this Act is either the appropriation 
“Compensation to Postmasters” or ‘Unusual Conditions at Post Offices” available 
for the payment of the person acting in lieu of the postmaster at a fourth-class 
office while such postmaster is on leave with or without pay at rates not to exceed 
that payable to the postmaster? 

For your information there is enclosed a letter dated December 7, 1945, from 
the National Secretary of the National League of District Postmasters setting 
forth the views of that organization with respect to this matter. 


The act of May 15, 1939, 53 Stat. 745, amending paragraph 1 of 
section 11 of the act of February 28, 1925, 43 Stat. 1064, provides 
in pertinent part: 


Employees in the Postal Service shall be granted fifteen days’ leave of absence 
with pay, exclusive of Saturdays, Sundays, and holidays, each fiscal year, and 
sick leave with pay at the rate of ten days a year, exclusive of Saturdays, 
Sundays, and holidays, to be cumulative, but no sick leave with pay in excess 
of six months shall be granted during any one fiscal year. Sick leave shall be 
granted only upon satisfactory evidence of illness in accordance with the regula- 
tions to be prescribed by the Postmaster General * * * 


Paragraphs (a) and (b) of section 445, subsection 5, of the Postal 
Laws and Regulations of 1940, as amended February 28, 1944, and 
February 13, 1943, respectively, provide— 


5. Postmasters of all classes shall be granted leave of absence as follows, and 
the provisions of this section apply in all respects to acting postmasters: 

(a) Annual leave.—15 days annual leave with pay during each fiscal year, the 
unused portion of which is cumulative—Sundays and holidays are excluded in 
counting annual leave. 

(b) Sick leave.—10 days’ sick leave with pay during each fiscal year, exclusive 
of Sundays and holidays, to be cumulative without regard to time limit, but no 
sick leave with pay in excess of six months shall be granted in any one fiscal 
year * E 


H. R. 2071—79th Congress—later superseded by H. R. 3035, which 
became Public Law 134—contained a provision, in pertinent part 
identical with that of the act of May 15, 1939, set out above, and 
in the hearings thereon before the Committee on the Post Office and 
Post Roads of the House of Representatives, the President of the 
National Association of Postmasters of the United States said (p. 37) : 


This bill makes no provision for annual and sick leave for postmasters, and, 
unless specifically set forth herein, such annual and sick leave will become a 
matter of regulation rather than law, and we prefer to have it made part 
of the law. 

We further suggest that provisions be set forth herein that will definitely pro- 
vide an appropriation whereby additional clerical assistance may be provided 
at offices of the third class during the period of annual and sick leaves of the 
postmasters. 

The present law grants annual and sick leaves to these postmasters but does 
not provide an appropriation out of which additional clerical assistance. may 
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be paid during the period of such leaves, with the result that the postmasters 
have paid for such additional clerical assistance out of their personal funds. 


While third-class post offices are specifically mentioned in the above 
quote, what was there Said would seem to be equally applicable to 
fourth-class offices. 

The Committee on the Post Office and Post Roads of the House of 
Representatives, to simplify procedure, introduced and reported out 
H. R. 3035 (which became Public Law 134) instead of H. R. 2071 with 
extensive amendments. The provisions of section 6 of the act of July 
6, 1945, Public Law 134, 59 Stat. 436, quoted in your letter are sub- 
stantially identical with those of the act of May 15, 1939, supra, with 
the exception that postmasters are specifically mentioned in the leave 
provisions. 

Section 27 of Public Law 134, 59 Stat. 461, provides: 


The sums appropriated for salaries and compensation of postmasters, officers, 

and employees of the Postal Service in the act making appropriations for the 
fiscal year ending June 30, 1946, shall be available for the payment of salaries 
and compensation of postmasters, officers and employees of the Postal Service at 
the rates of compensation herein provided; and such additional sums as may be 
necessary are hereby authorized to be appropriated to carry out the provisions of 
this Act. {Italics supplied.] 
Thus, though the lack of available appropriations for payment of leave 
of the class here involved was brought to the attention of the Com- 
mittee no action was taken to make these current appropriations avail- 
able. The statute just quoted merely authorizes the appropriation of 
additional sums to carry out the provisions of the act, which provisions 
would appear to encompass the instant matter. 

There remains the question whether the current appropriations, 
although not specifically made available by the act of July 6, 1945, 
supra, may be considered available for payment of annual leave to 
fourth-class postmasters. Under the heading, “Office of the First As- 
sistant Postmaster General,” in the Treasury and Post Office Depart- 
ments Appropriation Act, 1946, approved April 24, 1945, 59 Stat. 70, 
it is provided as follows: 

Compensation to postmasters: For compensation to postmasters, including 
compensation as postmasters to persons who, pending the designation of an acting 


postmaster, assume and properly perform the duties of postmaster in the event 


of a vacancy in the office of postmaster of the third or fourth class * * 
[Italics supplied. ] 


In the instant case the expenditures would not be for compensation 
to postmasters because the person acting is not a postmaster, nor would 
there be a vacancy in the office of postmaster while the incumbent was 
on leave with or without pay. 

Under the same heading of the above-quoted appropriation act, 
there is the following provision: “Unusual conditions: For unusual 
conditions at post offices.” At page 89 of the hearings upon the bill 
(which became this appropriation act) before the Subcommittee of 
the Committee on Appropriations, House of Representatives, a de- 
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tailed statement of estimates and expenditures of this item was given 
showing that it was intended for use for additional personal service 
necessitated by unusual increases in business due to harvest seasons, 
public works construction, Christmas mails, military mails, and other 
similar conditions. It cannot be said that absences due to the grant 
of leave with or without pay, which practice was of long standing, 
though previously controlled by regulations, properly could be. con- 
sidered an unusual condition within the meaning of this appropriation. 

In the light of the foregoing it must be concluded that current 
appropriations, “Compensation to postmasters,” or, “Unusual Condi- 
tions at Post Offices,” are not available for payment to a person acting 
in lieu of the postmaster at a fourth-class office while such postmaster 
is on leave with or without pay. 


(B-54714) 


TRANSPORTATION OF DEPENDENTS AND HOUSEHOLD EFFECTS UPON 
ENLISTMENT OR REENLISTMENT IN REGULAR MARINE CORPS 


Enlisted Marine Corps personnel of the grades for which transportation of de- 
pendents and household effects is otherwise authorized may not be regarded 
as entitled, upon enlistment or reenlistment in the regular Marine Corps 
pursuant to the provisions of the Armed Forces Voluntary Recruitment Act 
of 1945 after discharge from either the regular Marine Corps or the Marine 
Corps Reserve, to transportation of dependents and household effects at 
Government expense to their first permanent station after enlistment or 
reenlistment, on the basis of the cost of transportation to such a first per- 
manent station from the last permanent station prior to discharge. 


Assistant,Comptroller General Yates to the Secretary of the Navy, February 
1, 1946: 

Reference is made to your letter of December 19, 1945 (file 
JAG: Il: WJG:zL204/MM) with enclosure from the Commandant 
of the Marine Corps requesting an expression of my views as to the 
legality of a proposed regulation which would permit the transporta- 
tion of dependents and household effects of enlisted personnel of 
grades entitled under existing regulations to transportation of de- 
pendents and household effects, on the basis of the cost of transporta- 
tion via the direct route from the old permanent station to the new 
permanent station when such personnel are discharged and enlist or 
reenlist in the Regular Marine Corps within 90 days under the pro- 
visions of Public Law 190—79th Congress, approved October 6, 1945, 
59 Stat. 538, 

The enclosure from the Commandant of the Marine Corps is, in 
pertinent part, as follows: 

1. In anticipation of problems that will arise concerning transportation of 


dependents and shipment of household effects incidental to enlistments. or re- 
enlistments under the provisions of reference (a), it has been noted that reference 
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(ec) provides “When a man reenlists under continuous service or at the place 
at which discharged, he is entitled to transportation for dependents on subsequent 
transfer to a new station on the basis of travel from the old permanent duty 
station to the new permanent duty station,” whereas reference (d), apparently 
promulgated pursuant to the decision listed by reference (e), states “When a man 
reenlists under broken service, or at a place other than the one from which dis- 
charged, he is not entitled to transportation for dependents to his first permanent 
duty station after reenlistment.” It is felt that the invocation of reference 
(d) in considering the rights of enlisted personnel who enlist or reenlist in 
accordance with reference (a) will result in undue discrimination against per- 
sonnel who are discharged overseas or at separation centers. It is not felt that 
such personnel should be denied transportation for their dependents or shipment 
of their household effects at Government expense merely because they did not 
enlist or reenlist at the same station from which discharged. It appears that 
the decision listed by reference (e€) was based largely on the premise that the 
enlisted man’s new assignment resulted from his own actions and was not “in 
due course for the public interest.” Reference (a), however, is entitled “An 
Act to stimulate enlistments in the regular military and Naval establishments 
of the United States” and it is accordingly the opinion of this office that even 
though enlistment or reenlistment in the regular Marine Corps is not made at 
the station from which discharged such action when considered in conjunction 
with the purpose of reference (a) would reasonably appear to have been taken 
“in due course for the public interest.” 

2. Section 8 of reference (a), while apparently applicable only in consideration 
of payment of reenlistment allowance, does provide that in determining whether 
active Federal Service is continuous, any interruptions of not more than 90 days 
each should be disregarded. It accordingly appears that the spirit or intent of 
reference (a) while precluding payment of active duty pay to any man unless 
he is actually on active duty, was to consider such man as under continuous 
service when he enlists or reenlists within 90 days for all purposes other than 
pay. In further accord with this trend of thought, attention is invited to the 
fact that original enlistment contracts were “For the duration of the War” and 
Section 12 (d) of reference (a) provides “For the purposes of this title, the present 
war shall not be considered as terminating, in the case of any individual, before 
the termination of such individual's first period of enlistment or reenlistment 
contracted within one year after the date of the enactment of the Armed Forces 
Voluntary Recruitment Act of 1945.” 

8. Accordingly, issuance. of the following regulation is contemplated by the 
Marine Corps: 

When enlisted personnel of grades entitled under existing regulations to trans- 
portation of dependents and household effects are discharged and enlist or re- 
enlist in the regular Marine Corps within a period of 90 days, under the pro- 
visions of Public Law 190, transportation of dependents and household effects is 
authorized on the basis of transportation via the direct route from the old per- 
manent duty station to the new permanent duty station. 

4. In the event transportation of dependents or shipment of household effects 
is effected at Government expense on discharge from the Marine Corps Reserve 
to the home of record of personnel, it is, of course, understood that before consid- 
eration will be given to the granting of allowance as outlined by the regulation 
ee will be required in accordance with the provisions of refer- 
ence (b). 

5. It is requested that the Comptroller General be asked to render an advance 
decision expressing his views as to the legality of the proposed regulation. 


Apparently it is the intention of the proposed regulation to transport 
the dependents and household effects of enlisted personnel of the 
grades above mentioned to the first permanent station following en- 
listment or reenlistment in the regular Marine Corps within 90 days 
from date of discharge from either the regular Marine Corps or 
Marine Corps Reserve, such transportation to be furnished from the 
location of the dependents and household effects at that time, regard- 
less of whether any transportation had been furnished incident to the 
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man’s discharge or separation from active service, except that the 
combined cost of any transportation so furnished and of transportation 
to the new permanent station at the time of enlistment or reenlistment 
would be limited to not to exceed the cost of transportation from the 
last permanent duty station prior to discharge to the new permanent 
station. 

Article 16-164 (1) of the Marine Corps Manual is, in part, as follows: 

The words “permanent change of station” shall include the change from 
home to first permanent station and from last station to home when ordered to 
active duty other than training duty, of any officer, warrant officer, or enlisted 
man, including retired personnel and members of the Reserve, in a grade for 
which the transportation of dependents is authorized at Government expense, 
and the change from last station to home in connection with retirement, relief 
from active duty, or transfer to the Reserve * * *. 

With respect to transportation of household effects, article 16- 
272 (4) of said manual is as follows: 

Retired personnel of the Regular Marine Corps and personnel of the Marine 
Corps Reserve, when ordered to active duty or temporary active duty other than 
training, are entitled to transportation of their household effects as for a 
permanent or temporary change of station, as the case may be, as provided in 
article 16-266 (1), from their homes to place of duty. Upon termination of 
active duty or temporary active duty the permanent or temporary change-of- 
station allowances, as the case may be, are authorized between any points in 
the United States but limited in cost to shipment of the same weight within al- 
lowance from place of duty to place to which mileage has been or will be ob- 
tained, or, if no mileage is involved, to the official residence of record at time of 
call to active duty. (Asst. Comp. Gen. Dec.—B-47498, 3-8—45. ) 

Thus, it will be seen that existing Marine Corps regulations permit 
reservists to transport dependents and household effects to first. per- 
manent station upon being ordered to active duty, and from last sta- 
tion to home following relief from active duty, but that such benefits 
do not extend to members of the regular Marine Corps. Transporta- 
tion at Government expense of dependents of Naval reservists when 
ordered to active duty or upon release therefrom was first provided 
in title 11 of the Fourth Supplemental National Defense Appropria- 
tion Act, 1941, approved March 17, 1941, 55 Stat. 34, 35. The Pay 
Readjustment Act of 1942, 56 Stat. 359, made no change in existing 
laws or regulations governing transportation of household effects, 
the fifth paragraph of section 12 of the act, 56 Stat. 364, merely con- 
tinuing in effect benefits previously authorized. Similarly, it has 
been held that the words “permanent change of station” as contained 
in said paragraph did not extend benefits under paragraph six of said 
section to persons other than those entitled to transportation for de- 
pendents under prior laws. 22 Comp. Gen. 645; id. 885; and 23 id. 
73. Also, there appears nothing in the wartime acts of October 14, 
1942, 56 Stat. 786, and November 28, 1943, 57 Stat. 593, which would 
permit members of the regular Marine Corps to transport their de- 
pendents and household effects from home to first station or from 
last station to home upon discharge from the service. 
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Article 2505, paragraphs 18 (a) and 18 (b), Navy Travel Instruc- 
tions, referred to in the Commandant’s letter, provides as follows: 


(a) When a man reenlists under continuous service at the place at which 
discharged, he is entitled to transportation for dependents on subsequent trans- 
fer to a new station on the basis of travel from the old permanent duty station 
to the new permanent duty station. 

(b) When a man reenlists under broken service, or at a place other than 
the one from which diseharged, he is not entitled to transportation for depend- 
ents to his first permanent duty station after reenlistment. 


The quoted instructions are in consonance with 8 Comp. Gen. 76, 
and decisions A-22960 of August 9, 1928; and A-24252 of September 
18, 1928. Thus, the legality of the proposed regulation appears to 
depend entirely on whether there is authority under the Armed Forces 
Voluntary Recruitment Act of 1945, Public Law 190—79th Congress, 
approved October 6, 1945, for the transportation of dependents and 
household effects of enlisted Marine Corps personnel, of the grades 
specified, from last permanent station to new permanent station upon 
enlistment or reenlistment in the regular Marine Corps within 90 days 
from date of discharge. The Commandant of the Marine Corps has 
suggested that sections 8 and 12 (d) [11 (b)] of the said act, 59 Stat. 
541, 542, may be viewed as authority for the proposed regulation. 
These sections provide as follows: 


Sec. 8. Section 10 of the Pay Readjustment Act of 1942, as amended, is amended 
by inserting before the last paragraph thereof a new paragraph reading as 
follows: 

“The amount of enlistment allowance payable to persons enlisted or reenlisted 
in the Regular Military Establishment on or after June 1, 1945, or in the Regular 
Naval Establishment on or after February 1, 1945, shall be computed at the 
rate prescribed for enlisted men of the first three grades. For the purpose of 
determining the eligibility of any person enlisted or reenlisted in the Regular 
Military Establishment on or after June 1, 1945, or in the Regular Naval Estab- 
lishment on or after February 1, 1945, to receive the enlistment allowance, and 
in computing the amount thereof all continuous active Federal service in the 
Army of the United States, or any component thereof (if enlisted or reenlisted in 
the Regular Military Establishment), or in the Navy, Marine Corps, or Coast 
Guard, or any reserve component thereof (if enlisted or reenlisted in the Regu- 
lar Naval Establishment) whether in enlisted grades or in commissioned, com- 
missioned warrant, or warrant officer grades, shall, if honorably performed subse- 
quent to the payment ef the last previous enlistment allowances be credited as 
a period of active enlisted service. In determining whether active Federal 
service is continuous, any interruption, of not more than ninety days each, 
between periods of such service shall be disregarded.” 

Sec. 11 (b). Section’ 500 of the Servicemen’s Readjustment Act of 1944 is 
amended. by inserting at the end thereof a new subsection reading as follows: 

“(d) For the purpose of this title, the present war shall not be considered as 
terminating, in the case of any individual, before the termination of such indi- 
vidual’s first period of enlistment or reenlistment contracted within one year after 
the date of the enactment of the Armed Forces Voluntary Recruitment Act of 


It will be noted that the continuous service referred to in section 8 
relates only to the right to receive an enlistment allowance under the 
Pay Readjustment Act of 1942, following an enlistment or reenlistment 
in the regular Military Establishment or regular Navy Establishment, 
and that section 11 (b) operates only to extend the time during which 
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discharged military personnel may apply for a loan under section 500 
of the Servicemen’s Readjustment Act of 1944, 58 Stat. 284, 291. 
Thus, there appears no reasonable basis for concluding that either 
of the quoted sections of the act may be considered as establishing a 
right to the transportation of dependents and household effects of 
enlisted Marine Corps personnel from the old permanent station to 
the new permanent station upon enlistment or reenlistment in the 
regular Marine Corps within 90 days from date of discharge. Fur- 
thermore, while the stated purpose of Public Law 190 was to stimulate 
voluntary enlistments, and while the hearings which preceded the 
passage of the bill disclose that numerous inducements were discussed 
by members of both the House and Senate Committees, no mention 
was made of liberalizing existing laws providing for the transporta- 
tion of dependents and household effects of enlisted personnel. There- 
fore, it must be concluded that the Congress did not intend to provide 
any new or additional rights to such transportation. 

Accordingly, since the proposed regulation would establish a right 
to transportation of dependents and household effects not covered by 
existing laws, and since the right to such transportation at public 
expense must be founded upon legislation, and cannot be created by 
administrative regulation, I have to advise that I find no legal basis 
therefor. 


(B-55295) 


COMPENSATION—THIRTY-FIRST DAY OF MONTH—TEMPORARY RURAL 
CARRIERS 





Temporary rural carriers serving for less than a full pay period during the absence 
of a regular carrier on leave without pay who are compensated for such 
6 services pursuant to section 17 (f) of the Postal Service pay statute of July 6, 
1945, “at the same rate paid the regular carrier” are entitled to compensation 
for services rendered on the 31st day of a month, notwithstanding the provi- 
sions of section 7 of said act excluding the 31st day of a month from the com- 
putation of compensation payable to regularly employed Postal Service 
personnel. 20 Comp. Dec. 165, and 11 Comp. Gen. 105, distinguished. 


Comptroller General Warren to the Postmaster General, February 4, 1946: 
I have your letter of January 17, 1946, reference 50, as follows: 


Under the provisions of Sec. 7 of Public Law 134, any person entering the postal 
service during a 31-day month and serving until the end thereof shall be entitled 
to pay for that month from the date of entry to the thirtieth day of said month. 
In computing time for services rendered during a fractional part of a month, each 
and every month is held to consist of thirty days and the thirty-first day of any 
calendar month is excluded from the computation. 

Section 17, paragraph (f), of Public Law 134 specifies that a temporary rural 
carrier serving a route in place of a regular carrier absent without pay shall be 
paid at the same rate paid the regular carrier, Sundays and holidays included 
except at the beginning or end of the period of employment. 

The statutes under which rural routes are established and operated require that 
service be rendered three days each week on tri-weekly routes and six days each 
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week on all other routes. When the circumstances are such that the regular 
carrier is not available and is not on leave with pay under conditions which would 
warrant the employment of the substitute, it is necessary that a temporary carrier 
be employed to perform service. 

It has been necessary to allow postmasters a limited degree of discretion in the 
employment of persons to render service during the temporary absence of rural 
carriers on leave without pay, particularly in those cases in which the absence is 
unavoidable or unexpected. It is evident that numerous cases will arise, as they 
have in the past, in which rural carriers will be absent on leave without pay on the 
thirty-first day of a calendar month under circumstances which will not justify 
deductions from salary because of unauthorized absence; such as instances in 
which carriers without accrued leave are unable to serve their routes because of 
illness. Similar instances will occur in which periods of leave without pay will 
be begun or terminated on the thirty-first day of a calendar month, and one such 
instance has occurred in which the absence of the regular carrier consisted of the 
thirty-first day of the month only. 

Temporary rural carriers are not formally appointed unless the period of 
employment is for 90 days or more or the appointee is to serve a route for which 
there is no regular carrier. Under any other circumstance, the local postmaster 
merely employs a temporary carrier to serve in the absence of the regular carrier 
on leave without pay. 

Consideration of practical administrative procedures indicates that temporary 
rural carriers should be paid for service on the thirty-first day of a calendar month 
when the period of continuous employment is less than a full pay period. There- 
fore, your decision is requested as to whether a temporary rural carrier, serving in 
the absence of a regular carrier on leave without pay, may be paid salary and 
allowances for services rendered on the thirty-first day of any calendar month 
occurring at the beginning, end or within a period of continuous employment con- 
stituting less than a full pay period of 15 days. 


Section 7 of the Postal Employees Pay Act, approved July 6, 1945 
Public Law 134, 59 Stat. 436, provides: 


Sec. 7. Where the compensation of any postmaster, other officer, or employee is 
on an annual basis, the following rules for division of time and computation of 
pay for services rendered are established : 

Annual compensation shall be divided into twelve equal installments, one of 
which shall be the pay for each calendar month and one-half of each such install- 
ment shall be paid on the sixteenth day of the month and the first day of the 
following month, or as soon thereafter as practicable. For the purpose of com- 
puting such compensation and for computing time for services rendered during a 
fractional part of a month, in connection with annual compensation, each and 
every month shall be held to consist of thirty days, without regard to the actual 
number of days in any calendar month, thus excluding the thirty-first day of any 
calendar month from the computation and treating February as if it actually had 
thirty days. Any person entering the Postal Service during a thirty-one-day 
month and serving until the end thereof shall be entitled to pay for that month 
from the date of entry to the thirtieth day of said month, both days inclusive; and 
any person entering said Service during the month of February and serving until 
the end thereof shall be entitled to one month’s pay, less as many thirtieths thereof 
as there were days elapsed prior to date of entry. For each day’s unauthorized 
—- on the thirty-first day of any calendar month one day’s pay shall be 
forfeited. 


Section 17a of the same act, 59 Stat. 455, provides that the salaries 
of carriers in the rural delivery service shall be “based in part on 
specified rates per mile per annum and in part on fixed compensation 
per annum” which would require the compensation of regular rural 
carriers to be computed in accordance with section 7 of the act, supra. 
Section 17f of that act, 59 Stat. 456, provides: 


A substitute rural carrier who performs service for a regular carrier absent 
with pay shall be paid at the same rate paid the regular carrier for each day’s 
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service, exclusive of Sundays and authorized holidays. A temporary rural car- 
rier serving a route in place of a regular carrier absent without pay shall be 
paid at the same rate paid the regular carrier, Sundays and holidays included 
except at the beginning or end of the period of employment. A temporary rural 
carrier serving a route for which there is no regular carrier shall be paid at the 
rate of salary provided for a carrier of grade 1 for the route on which service 
is performed, including Sundays and authorized holidays except at the begin- 
ning and end of the period of employment. (Italics supplied.) 

It will bé noted that the above-quoted provisions of section 17f do 
not require that temporary rural carriers be paid the same amount 
which would have been paid the absent carrier but that they are to 
be paid “at the same rate paid the regular carrier.” 

Section 7, supra, is to all intents and purposes a reenactment, with 
respect to the Postal Service, of section 6 of the act of June 30, 1906, 
34 Stat. 763, formerly applicable to the computation of compensation 
of employees in the executive departments and establishments, and 
accordingly, the decisions establishing rules under the 1906 statute 
are for application in situations similar to those covered by the respec- 
tive decisions. For instance, in 20 Comp. Dec. 165, it was held that 
an employee entering the service on the 31st day of any month was 
not entitled to pay for services rendered on that day; also, in 11 Comp. 
Gen. 105, it was held that part-time employees whose compensation 
is fixed on an annual basis were not entitled to be paid for services 
rendered on the 31st day of the month. 

But said decisions have special application to regularly employed 


persons, either full time or part time. The employees here involved 
are not understood to fall within that class but rather within the class 
covered in 11 Comp. Gen. 362, wherein it was held at page 363: 


However, if the employees are temporary, seasonal, or emergency field em- 
ployees, working only part time for short periods as distinguished from employees 
who are regularly employed part time, that is, a part of each working day, 
throughout the year, or for substantial periods, the second computation in the 
quoted submission would be proper and the employee would be entitled to pay 
for only the time actually worked, including time on the 31st day of the month. 
See, particularly, 11 Comp. Gen. 217. 

In a companion situation it was held in 23 Comp. Gen. 13 (quoting 
from the syllabus) : 

Intermittent employees who are appointed on a “when actually employed” 
basis to positions allocated to services and grades pursuant to the Classification 
Act, and who are paid on the basis of hourly rates derived from per annum 
rates are entitled to be paid for services rendered on Sundays, holidays, and the 
3ist day of a month. 

Temporary rural carriers of the class here involved—working for 
less than a full pay period—may be likened to intermittent, tem- 
porary, seasonal, or emergency field employees referred to in the two 
immediately preceding decisions. Accordingly, in line with said deci- 
sions, the question submitted in the closing paragraph of your sub- 
mission is answered in the affirmative. 

702905"—46—vol. 25-39 
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RETIREMENT—ANNUITANT SERVING ON PER DIEM “WHEN ACTUALLY 
EMPLOYED” BASIS 



















Where a retired employee, in receipt of an annuity under section 1 (a) of the 
Civil Service Retirement Act of 1930, as amended, performed service under 
contract at an induction station as a temporary civilian medical examiner 
on a per diem “when actually employed” basis, the compensation attached 
thereto, having been fixed upon a time basis, must be regarded as salary— 
as distinguished from fees—received by such person as an employee of the 
United States, so that the suspension of annuity payments pursuant to 
section 2 (b) of said act during the period of such employment was proper. 


Comptroller General Warren to the President, United States Civil Service 
Commission, February 4, 1946: 


I have your letter of January 15, 1946, as follows: 


There has been presented to the Commission the question of concurrent 
payment of annuity and compensation for service rendered under contract on 
a per diem w. a. e. basis. 

Dr. Orange Edwards, having reached the age of 70 years, retired from the 
Veterans’ Administration under Section 1 (a) of the Civil Service Retirement 
Act [as amended, 56 Stat. 13] with 21 years 1 month and 27 days of service and 
was awarded an annuity of $954.60 commencing September 1, 1940 (Cert. No. 
CSA-107-864). 

On February 18, 1944 Dr, Edwards was employed at Headquarters Washington 
Recruiting and Induction District, AUS, Seattle, Washington as a temporary 
civilian medical examiner at $15 per diem when actually employed. He worked 
on various days as required and was separated from this employment on May 
$1, 1944. This reemployment was not effected in accordance with Section 2 (b) 
of the Civil Service Retirement Act [as amended, 56 Stat. 15] and consequently 
said service was held to have been de facto only. Section 2 (b) provides as 
follows: “No person separated from the service who is receiving an annuity 
under the provisions of section 1 of this Act shall be eligible again to appointment 
to any appointive office, position, or employment under the United States or of 
the government of the District of Columbia unless the appointing authority 
determines that he is possessed of special qualifications, in which event payment 
of his annuity shall be terminated during the period of his appointment. Any 
such person whose annuity is terminated shall, upon the termination of his 
appointment, have his subsequent annuity rights determined under the provisions 
of law in effect at the time of such termination.” Accordingly Dr. Edwards’ 
annuity was suspended for the period of his de facto service and then resumed 
at the original rate. (22 Comp. Gen. 300; 23 id. 664) 

The War Department has intervened on behalf of Dr. Edwards contending 
that he was employed on a fee basis and hence was not to be considered an 
employee of the Federal Government and that therefore no suspension of his 
annuity should have been effected. 

This Commission considers that there exists a distinction between a per 
diem w. a. e, appointment such as Dr. Edwards received and a contract for 
services on a fee basis. Persons rendering services under contract strictly on 
a fee basis are not considered as employees of the Federal Government and if 
such a person is an annuitant no suspension of annuity payments to him would 
be effected under this circumstance. In making this distinction consideration 
has been given to your decision of January 4, 1945 (24 Comp. Gen. 495) in 
which appears the following (construing section 3 (a) and (c) of the War 
Overtime Pay Act of 1945): 

“Apparently, the voucher has been computed in accordance with section 3 (c) 
of the statute above quoted upon the basis that compensation of $40 per diem 
is a fee or that Dr. Fisk is a part-time employee. However, compensation on 
the basis of a time period—$40 per diem—is not a fee, and, furthermore, Dr. 
Fisk is not to be regarded as a part-time employee within the meaning of section 
8 (c) of the statute, but he is an intermittent or irregular employee within the 
meaning of section 3 (a) of the statute. * * *” 

Your decision on this question is requested. 
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It has been consistently held by the accounting officers of the 
Government that compensation computed upon a time basis is salary 
and not fees, regardless of whether the measure of time be the year, 
month, day, or hour. See 18 Comp. Gen. 768, particularly the distinc- 
tion made between salary and fees at pages 773, 774. In line with 
such holding, the compensation paid to Dr. Edwards as a temporary 
civilian medical examiner at $15 per diem having been fixed upon a 
time basis was salary and not fees, and he was an employee of the 
United States while so being paid. 


(B-55253) 


DISTRICT OF COLUMBIA—ADVANCE OF FUNDS UNDER WAR 
MOBILIZATION AND RECONVERSION ACT OF 1944 


Funds advanced to the District of Columbia under section 501 of the War Mobili- 
zation and Reconversion Act of 1944 to aid in financing the cost of the prep- 
aration of plans, etc., preliminary to the construction of public works—there 
being nothing in the statute indicating the manner in which such work should 
be accomplished—are required to be expended in accordance with the laws 
applicable to expenditures by the District of Columbia. 

Funds advanced—as distinguished from funds directly appropriated—to the 
District of Columbia, with provision for repayment, in the same manner and 
for the same general purpose (the planning of public works preparatory to 
construction) as advances to the various States, pursuant to section 501 
of the War Mobilization and Reconversion Act of 1944, are available for 
the procurement of engineering, etc., services by outside contract in lieu 
of having such services performed by District of Columbia personnel. 

Engineering services proposed to be furnished by a partnership to the District 
of Columbia in connection with the planning, with funds advanced under 
authority of the War Mobilization and Reconversion Act of 1944, of public 
works preparatory to construction may not be regarded as personal services 
within the meaning of the exception to the advertising for bids requirements 
of section 3709, Revised Statutes ; however, advertising would not be required 
as a condition to execution of a contract with the particular engineers of 
the partnership who actually would perform the services. 


Comptroller General Warren to the President, Board of Commissioners of the 
District of Columbia, February 5, 1946: 


I have your letter of January 17, 1946, as follows: 


There has been advanced to the District of Columbia by the Federal Works 
Agency, Bureau of Community Facilities, under the terms of Title V, Public 
Works, of the War Mobilization and Reconversion Act of 1944 approved October 3, 
1944 (58 Stat. 791) the sum of $24,000 for plans and specifications for the exten- 
sion of existing facilities and changes at the District of Columbia Sewage Treat- 
ment Plant. 

The District is in receipt of a proposed agreement between the District of 
Columbia and the firm of Metcalf and Eddy (a partnership) for performing 
engineering services, including plans and specifications, in connection with the 
extension of existing facilities and changes in the District of Columbia Sewage 
Treatment Plant at an estimated cost of $22,000. Competition was not requested 
for these services. 

The appropriation for carrying out the provisions of title V of the above Act 
is contained in the Independent Offices Appropriation Act, 1946, approved May 3, 
1945, which provides: 

“Public works advance planning: For carrying out provisions of title V of 
the War Mobilization and Reconversion Act of 1944, $17,500,000, to be immedi- 
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ately available, of which not to exceed 3 pér centum shall be available for admin- 
istrative expenses necessary therefor, to be immediately available and to remain 
available until June 30, 1946, including salary for not to exceed one position 
at $10,000 per annum; personal services and rent in the District of Columbia; 
printing and binding; purchase and exchange of lawbooks and books of refer- 
ence; purchase (not exceeding five) and repair, maintenance and operation 
of passenger automobiles; and travel expenses (not to exceed $20,000.)” 

In a letter of December 20, 1945 to the Director, War Public Works for the 
District of Columbia, the Division Engineer of Division 2 of the Bureau of Com- 
munity Facilities has advised the District of Columbia that: 

“There is nothing either in the Act or in the Regulations prohibiting the employ- 
ment of such specialists as the District might need and there is nothing therein 
prohibiting the selection of them by the District without competitive bidding, 
either before or after public advertisement for bids.” 


However, there is some doubt in the mind of the Auditor, D. C. whether these 
advances are available for the employment of the firm of Metcalf and Eddy 


without reference to Section 3709 of the Revised Statutes and the Classification 
Act as amended. 


Please advise the Commissioners if the funds advanced. to the District of 
Columbia under the above appropriation in accordance with Title V of the Act of 
October 3, 1944 are available for the employment of the firm of Metcalf and Eddy 


without reference to section 3709 of the Revised Statutes, and the Classification 
Act as amended. 


Section 501 (a) of the War Mobilization and Reconversion Act of 
1944, 58 Stat. 791, authorizes the Federal Works Administrator to 
make loans or advances to States and their agencies and political sub- 
divisions to aid in financing the cost of architectural, engineering and 
economic investigations and studies, surveys, plans, and other action 
preliminary to the construction of public works; subsection (d) of the 
said section authorizes the Federal Works Administrator to prescribe 
rules and regulations to carry out the purposes of said section; and 
subsection (e) defines the term “State” as used in said section to 
include the District of Columbia. And, as indicated in your letter, 
funds for the performance of the work authorized by said section 
501 (a) were provided in the Independent Offices Appropriation Act, 
1946, approved May 3, 1945, 59 Stat. 112. 

It appears that under date of May 1, 1945, the Federal Works Admin- 
istrator issued regulations in connection with the operations authorized 
by the provisions of said section 501, 10 F. R. 5526. In section 210.10 
of said regulations, entitled “Plan preparation,” it is provided that the 
public agency to which funds are advanced shall be responsible for the 
character, adequacy, and method of plan preparation in accordance 
with acceptable professional practices; that if the plan preparation is 
performed “on a contractual basis,” such State or local regulations as 
affect employment within the professions involved shall be observed ; 
and that if the public agency performs the work with “their own 
forces,” only costs arising directly from such work shall be paid from 
the funds advanced. This section of the said regulations is the only 
one that appears to have any bearing on the question here in issue. 
Consequently, the Division Engineer of Division 2 of the Bureau of 
Community Facilities is correct in his statement, quoted in your letter, 
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to the effect that there is no provision either in the War Mobilization 
and Reconversion Act of 1944 or in the regulations issued pursuant 
thereto prohibiting the District of Columbia from entering into a 
contract of the nature proposed, either before or after public advertise- 
ment for bids. 

However, it cannot be conceded that the only provisions of law con- 
trolling performance of the involved work are to be found in the said 
act and regulations. On the contrary, it must be assumed that in 
authorizing advances of funds to the various States for the described 
work, without indicating the precise manner in which such work should 
be accomplished, the Congress intended that it should be carried on in 
conformance with the particular State laws applicable to activities of 
that nature. And, by the same token, funds advanced to the District 
of Columbia under the authority of the said act are required to be 
expended in accordance with the laws applicable to expenditures by the 
District. See 14 Comp. Gen. 273; 15 id. 43. 

Considering the proposed contract on this premise, the first. phase 
of the matter is whether the District of Columbia may procure engi- 
neering services on a contractual basis—quite aside, for the moment, 
from the question of whether prior competition is necessary. It is a 
well established rule, insofar as the departments and establishments 
of the Federal Government are concerned, that purely personal services 
must be performed by regular employees of the Government who are 
responsible to the Government and subject to Government supervision. 
6 Comp. Gen. 140; 11 id. 252; 12 td. 516; 16 id. 1055; 17 id. 52; 22 zd. 
700; B-31670, January 25, 1943. And while a distinction has been 
drawn in cases involving the purchase of a report, map, plan or other 
document, already prepared and in existence at the time the need there- 
for by the Government arose (4 Comp. Gen. 781; A-40766, February 
17, 1932; B-23640, February 16, 1942), such is not understood to be 
the situation here. See 3 Comp. Gen. 709; 6 td. 820; 11 id. 252. 

However, it long has been recognized both by the courts and by 
the accounting officers that, except as otherwise provided in particular 
statutes, the District of Columbia is a municipal corporation with its 
own powers and functions, its own funds, and its obligations and 
liabilities, separate and distinct from those of the Federal Government. 
Barnes v. District of Columbia, 91 U. S. 540; Metropolitan Railroad 
Company v. District of Columbia, 132 U. 8.1; District of Columbia v. 
Woodbury, 136 U. S. 450; Croson v. District of Columbia, 2 F. 2d 
924; 10 Comp, Dec. 117; 1 Comp. Gen. 451; 10 td. 524; 19 id. 16. The 
act of June 11, 1878, 20 Stat. 102, provides for a permanent form of 
government for the District of Columbia and directs that it “shall 
remain and continue” a municipal corporation. And, in District. of 
Columbia v. Woodbury, supra, the court said : 
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* * * That streets, avenues, pavements, sidewalks and sewers in Washing- 
ton are established, repaired and maintained, in part, by appropriations made by 
Congress, and, in part, by taxation upon private property, does not change the 
fact that, by an express declaration of Congress, the District is created a body 
corporate for municipal purposes. * * * The source from which the District 
obtains the means for maintaining public highways in the city is of no conse- 
quence, so long as Congress has made it, and permits it to remain, a mere munici- 
pal corporation, with such functions as pertain to municipal corporations 
proper, * * ® 






In line with the theory that the District is not a department or estab- 
lishment of the Federal Government, various statutes containing re- 
strictions or limitations on the expenditure of public funds have been 
held inapplicable to the District. In 1 Comp. Dec. 558 the requirement 
in section 87 of the act of January 12, 1895 (28 Stat. 622), that all 
printing for the executive and judicial departments of the Government 
be done at the Government Printing Office, was held not to apply to 
the District of Columbia, There also have been held inapplicable to 
the District the provisions of section 850, Revised Statutes, relating 
to witness fees for Government employees (18 Comp. Dec. 382) ; the 
provisions of section 4 of the act of March 4, 1913, 37 Stat. 790, limiting 
the compensation payable for personal services of Government em- 
ployees during a certain fiscal year (19 Comp. Dec. 624) ; the provi- 
sions of section 1757, Revised Statutes, 5 U. S. C. 16, prescribing a 
certain oath of office for persons elected or appointed in the civil, 
military or naval service (10 Comp. Gen. 524 and 17 id. 296) ; the 
provisions of the act of February 24, 1899, 30 Stat. 864, prohibiting 
the purchase and repair of recording clocks (A-75447, July 9, 1936) ; 
and the restriction.regarding the maintenance and repair of motor 
vehicles in the act of May 14, 1937, 50 Stat. 163 (A-95478, June 13, 
1938). 

On the other hand, there are at least as many decisions holding the 
District of Columbia to be within the scope of particular legislation, 
notwithstanding the fact that such legislation in terms applies to the 
“departments and establishments of the Government,” or the like. For 
example, in 2 Comp. Dec. 136 the provisions of section 3711, Revised 
Statutes, requiring prior weighing of fuel purchased for the public 
service, were held to apply to the District; in 6 Comp. Dec. 729—the 
prohibition in section 3 of the act of March 15, 1898 (30 Stat. 316), 
with respect to the purchase of lawbooks, books of reference, and 
periodicals; in 10 Comp. Dec. 117—the restriction in the act of June 
22, 1874, 18 Stat. 144, regarding the rental of buildings in the District 
of Columbia ; in £1 Comp. Dec. 671—the provisions of section 5 of the 
act of July 16, 1914, 38 Stat. 508, requiring specific authority for the 
purchase, etc., of motor vehicles; and in 21 Comp. Gen. 20—the Dual 
Compensation Act of May 10, 1916, as amended, 5 U. S. C. 58, 59. 

The conclusion to be drawn from this review of prior cases is that 
even though the District is a municipal corporation, having a separate 
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entity, the question of whether it is comprehended by legislation appli- 
cable to the Federal Government depends more on the terms of the 
particular legislation involved than upon the independent status of 
the District. However, the requirement that personal services be 
performed by Government personnel rather than under private con- 
tract is not based upon the terms of any one particular statute but is 
more in the nature of a rule of policy. See 24 Comp. Gen. 924. Never- 
theless, it well may be that the said rule should apply in cases involving 
funds appropriated by the Congress directly for the District of Colum- 
bia. See B-37995, November 25, 1943. But in the present case the 
funds were advanced to the District by the Federal Government, with 
provision for repayment, in the same manner and for the same general 
purpose as advances to the several States. Accordingly, this office is 
not disposed to object: to the proposal to have the involved plan 
preparation work done by outside contract rather than by personnel 
of the District Government. 

In connection with the necessity for competitive bids incident to 
the execution of such a contract, there is, of course, no question but 
that the provisions of section 3709, Revised Statutes, are applicable 
generally to purchases (in excess of $100) by the District of Columbia. 
See section 1 (c) of the act of October 10, 1940, 54 Stat. 1109, 1110. 
While advertising is required, also, by section 5 of the act of June 11, 
1878, 20 Stat. 105 (Organic Act of 1878), for any part of the work 
of constructing or repairing streets and sewers within the District of 
Columbia—where the amount involved exceeds $1,000—it would not 
appear that the “extension of existing facilities and changes at the 
District of Columbia Sewage Treatment Plant” need be regarded as 
within the purview of that section. Cf. 15 Comp. Gen. 43. Hence, 
the sole issue here is whether said section 3709 requires advertising 
for bids prior to the execution of the proposed contract with Metcalf 
and Eddy. 

Said section 3709, Revised Statutes, as contained in 41 U. S. C. 5, 
provides in part: 

All purchases and contracts for supplies or services, in any of the departments 
of the Government, eacept for personal services, shall be made by advertising a 
sufficient time previously for proposals respecting the same, when the public 
exigencies do not require the immediate delivery of the articles, or performance 
of the service. * * * (Italics supplied.) 

It has been held that the exception in said section 3709 with respect 
to personal services is identified with and attaches to a particular 
person or persons and that it contemplates a contract directly with 
and binding upon such person or persons. 9 Comp. Gen. 159; 14 id. 
909; 15 éd. 805; 19 td. 523. Thus in 19 Comp. Gen. 523, 526, it was 
stated : 
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* * * A contract for personal services has been defined as ‘one by which 
the individual contracted with renders his personal service to the Government 
through its agents, thus himself becoming the servant of the Government.” 15 
Op. Atty. Gen. 235, 243. And, again, speaking with reference to what constitutes 
personal services within the meaning of section 3709, Revised Statutes, it was 
said, by the then Attorney General in another opinion (15 Op. Atty. Gen. 546) 
that “Moreover, I understand the personal service mentioned in that section to be 
personal service of the party contracted with and not personal service which he 
shall employ.” The “personal services” referred to in the statute would seem to 
relate primarily to services that are performed personally by the contractor and 
not services performed by others employed by a contractor or even by such others 
and the contractor jointly. 


The firm of Metcalf and Eddy is described in your letter as a part- 
nership, and it is presumed that the proposed agreement would not 
require the personal service of any particular individual but merely 
that it represents a contractual obligation of the firm to supply certain 
engineering services. If so, such a contract would not fall within the 
personal service exception in section 3709 and competitive bids would 
be required. But a contract executed with the particular engineers in 
the firm who actually would perform the sérvice would not require 
advertising. 

Your submission is answered accordingly. 


(B-53383) 


COMPENSATION—EMPLOYEES SUBJECT TO WAGE BOARDS OR OTHER 
WAGE-FIXING AUTHORITIES—AUTHORITY OF WAGE BOARDS, ETC.; 
PREMIUM PAY FOR HOLIDAY WORK 


Wage boards or other. administrative wage-fixing authorities may, in the exercise 
of their normal function, authorize night differential payments or other 
elements of a wage program for Federal employees whose wages are so fixed, 
to conform with commercial practices generally, without obtaining prior 
legislative authority therefor, provided such wage elements are not in contra- 
vention of law or established rule applicable to Federal personnel. 

In view of the present legislative policy, as evidenced by sections 201 and 302 of 
the Federal Employees Pay Act of 1945, authorizing the payment of “over- 
time” and “holiday” compensation, respectively, of considering the term 
“overtime” as exclusive of work on holidays, “overtime” as used in the 
40-hour week statute of March 28, 1934, respecting services performed by 
employees subject thereto in excess of 40 hours per week, no longer need be 
regarded as including services performed on a holiday, and administrative 
regulations may be issued authorizing premium rates for work administra- 
tively required of such employees on holidays, regardless of whether such 
days fall within an employee’s regular tour of duty. 


Comptroller General Warren to the Secretary of War, February 7, 1946: 


There has been considered your letter of December 12, 1945—signed, 
also, by the Secretary of the Navy—as follows: 


Following receipt in the War Department of your decision dated November 
29, 1945 (B-53383) a conference was held between representatives of that 
Department and of your office concerning certain questions which the decision 
created. At that time it was suggested that the views of the Navy Department 
should be secured as to the effect of the decision in that agency. Since the two 
Departments are in full accord as to the serious problems involved and as to the 
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desirability of giving further consideration to one or two of the crucial points 
in your decision, this joint letter has been resorted to as a means of conserving 
time. 

The informal discussions with your office, referred to above, indicated that the 
original War Department submission did not emphasize sufficiently the distinc- 
tion between overtime pay and other types of premium or penalty rates generally 
recognized in both industrial and Federal practice. It appears that this failure 
was fundamentally responsible for the ultimate decision. Both of the Depart- 
ments subscribing to this letter are in full agreement that the matter warrants 
clarification and both are of the view that clear understanding and acceptance 
of our views on the point will lead to a different conclusion from that contained 
in the last paragraphs of the recent decision. 

It is our view that there is a general class or category of pay rates which is in 
excess of those usual and proper for a given ungraded position and payable when 
services are performed at specified times. Each of the items within this general 
“penalty” or “premium” pay category is co-equal with each of the others and 
none is dependent for its authority on simultaneous application of any of its co- 
equals. At the present time at least three of these premium rate items are recog- 
nized in industry and in the Federal service; namely, overtime rates (payable 
for hours worked in excess of a specified number of hours per week or day), night 
shift rates (payable for hours worked at inconvenient or undesirable portions of 
the day), and holiday rates (payable for hours worked on days which are de- 
clared to be public legal holidays and for which payment would have been re- 
ceived had work not been required). It appears that the separate and individual 
nature of each of these items was not made clear in the original request for de- 
cision. Consequently, in the decision a holiday premium rate is regarded as 
“overtime” and not payable to an employee subject to wage board jurisdiction 
“until he shall have completed his regular tour of duty.” 

This interdependence of overtime and holiday pay rates is undoubtedly due to 
the fact that they are very often fixed at the same amount (at time and one-half 
or double time). Actually, however, there is no more basis for making holiday 
pay dependent upon completion of the tour of duty than there would be for a 
similar requirement in connection with night shift rates. Night and holiday 
rates are regarded as co-equal with overtime. They are all “premium” rates. 
They are distinguishable in that (1) they are payable for work performed under 
different circumstances, and (2) the premium rates may vary. 

In actual fact, night shift and holiday rates are more nearly comparable to 
each other than is either of them to overtime pay. The first two are payable 
for inconvenient hours which the employee is required to work. Overtime is dis- 
tinguishable since it is a penalty for the length of time worked. Under present 
conditions (including industrial practice and the only pertinent statement of 
public policy, that in Section 302, Federal Employees Pay Act of 1945) and in the 
absence of statutory coverage, we feel that-a decision following the night shift 
differential parallel would be proper. 

Your recent decision places some weight on past practice and indicates that 
since neither graded nor ungraded employees were paid holiday rates prior to 
passage of the Federal Employees Pay Act of 1945 and since legislation was re- 
quired to cover the graded groups, then only through legislation can the present 
purpose be accomplished. In this connection, however, we would emphasize that 
no recent effort had been made to set holiday rates administratively for ungraded 
employees and that the concept of wage fixing authority recognized in the first 
portion of your decision had never been clearly stated. As to graded employees, 
of course, legislation was necessary to provide a rate for holidays higher than 
the normal base rate fixed by other law. Again the parallel of the night shift 
rate is pertinent since that practice has been applied to ungraded employees 
without legislation, but application to graded positions had to await statutory 
authority. We feel that the early portions of your decision are sound and that 
the concept therein established is wholly consistent with an affirmative reply to 
the second question presented in the War Department’s original submission. 

Informal discussions with representatives of your office has also raised some 
question as to the effect of the repeal of the Act of January 6, 1885 (23 Stat. 516) 
on this matter. A review of that statute indicates, however, that it was direc- 
tive in nature and that, like the forty hour statute of 1934, it established a 
minimum practice in one sector of the wage fixing field. Its repeal by the Act 
of June 29, 1988 (52 Stat. 1264), which is concerned only with payment for a 
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holiday when no work is performed, merely leaves the law silent on the subject— 
just as it is silent on the matter of night shift premiums which your office has 
recognized and approved in the absence of statutory minimum or maximum prac- 
tices. The decision in 18 Comp. Gen. 10 supports this view by interpreting the 
1988 holiday pay law as removing additional holiday pay as “a vested right of 
per diem employees”. It does not appear that proper construction of the repeal 
section of that statute requires. interpretation which is more restrictive than 
that statement. $ 

We wish to emphasize the fact that this matter is of critical importance at this 
time. Despite the termination of hostilities, both of the subscribing agencies 
are required to maintain in continuous operation certain demobilization, trans- 
port, medical and other facilities as well as to provide maintenance and protec- 
tive service in all installations. Inability to authorize a premium rate for 
holiday work has very seriously impaired the efficiency of those facilities. For 
the reasons hereinbefore stated we feel that existing law and administrative 
authority as recognized in the first portion of your decision of November 29, 
1945, are sufficient to warrant action by our respective wage coordination groups 
to establish premium rates for holiday. Your early and favorable consideration 
of the additional material discussed above is urged. 


In decision of November 29, 1945, B-53383, referred to in your letter, 
there was recognized the authority of wage boards or other wage-fixing 
authorities, in the exercise of their normal function, to authorize night 
differential payments or other elements of a wage program for Federal 
employees whose wages are so fixed, to conform with commercial prac- 
tices generally, without obtaining prior legislative authority there- 
for—provided such wage elements otherwise are not in contravention 
of law or established rule applicable to Federal personnel. However, 
it was held that, since the provisions of section 23 of the Independent 
Offices Appropriation Act, 1935, enacted March 28, 1934, 48 Stat. 522— 
generally referred to as the 40-hour week statute of 1934—in effect, 
preclude the payment of other than regular compensation for work 
performed on a holiday falling within an employee’s regular tour of 
duty, wage boards or other wage-fixing authorities, in the absence of 
specific statutory authority therefor, properly may not establish pre- 
mium rates of pay for work performed on such days, even though such 
be the practice in commercial industry. 

The conclusion reached in the said decision of November 29, 1945, 
involved no new construction of the provisions of the said 40-hour 
week statute. On the contrary, the holding therein merely reiterated 
the views consistently expressed by this office respecting the operation 
of that statute with regard to payment of other than regular compen- 
sation for work performed on holidays falling within the tour of duty 
of employees of the class mentioned—as amply appears from the deci- 
sions cited therein. 

It is not understood from your letter that a reversal of the prior hold- 
ings of this office in the above matter is sought. Rather, it appears 
from the views expressed in your letter, supra, that the request for re- 
consideration of the decision of November 29, 1945, is predicated upon 
the grounds that comparatively recent developments in wage-fixing 
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programs for employees of the Federal Government along the lines 
followed for employees in commercial industry possibly now might 
justify a view of the operation of the said 1934 statute different from 
that heretofore expressed. Accordingly, in the light of the represen- 
tations made in your letter, it is deemed appropriate to review briefly 
the controlling principles heretofore applied in construing the said 
1934 statute, which provides: 

Sec. 23. The weekly compensation, minus any general percentage reduction 
which may be prescribed by Act of Congress, for the several trades and occupa- 
tions, which is set by wage boards or other wage-fixing authorities, shall be re- 
established and maintained at rates not lower than necessary to restore the full 
weekly earnings of such employees in accordance with the full-time weekly earn- 
ings under the respective wage schedules in effect on June 1, 1932: Provided, 
That the regular hours of labor shall not be more than forty per week; and all 
overtime shall be compensated for at the rate of not less than time and one half. 

The quoted section contains no express provision respecting premium 
pay for holidays, as such, whether or not work is performed on such 
days. Hence, it is apparent the conclusion heretofore reached that 
the provisions thereof preclude payment of other than regular com- 
pensation for work on holidays falling within an employee’s regular 
tour of duty, necessarily resulted from a construction of the language 
contained in the said section—viewed in the light of the ordinary 
meaning ascribed thereto at the time of its enactment. It is assumed 
from your letter that no objection is raised against the settled con- 
struction of section 23 that the overtime compensation therein author- 
ized is payable only for services rendered after an employee has 
completed his regular tour of duty of 40 hours in his workweek. 
However, it appears that objection principally is directed to the propo- 
sition that the said statute precludes other than regular pay for holi- 
days falling within the tour of duty for the reason that premium pay 
for holiday work properly forms no part of “overtime” compensation 
mentioned in the statute. 

The generally accepted definition of the term “overtime” is service 
“beyond the regular fixed hours.” Ferguson v. Port Huron & Sarria 
Ferry Co., 13 F. 2d 489, 492. Also, see United States v. Myers, 320 
U. S. 561; Goodman v. Moss, 43 N. Y. S. 2d 381, 385, to the same effect. 
Hence, unless otherwise specifically restricted by statute, the term 
“overtime”, in its broadest sense, properly includes duty performed 
at any time “beyond the regular fixed hours,” regardless of the particu- 
lar hours or the particular day on which such duty is performed. 
Consequently, since holidays are non-work-days for Federal employees 
coming within the purview of the various holiday pay statutes enacted 
by the Congress, it follows that under the broad concept of the 
term “overtime”, work performed on such days—whether they fall 
within or without a regular tour of duty—represents time worked 
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“beyond the regular fixed hours,” and, therefore, in the absence of 
some statutory provision to the contrary, overtime rates, when author- 
ized, would be payable for work on such days. 

An examination of Federal statutes in pari materia, and which 
were enacted prior, as well as subsequent, to the said 1934 act, clearly 
discloses that it has been the practice of the Congress when legislating 
with respect to extra compensation for Federal employees, to employ 
the term “overtime” in the broad sense mentioned above. As illus- 
trative of the manner in which the Congress generally has used the 
term, “overtime”, or its variant, “overtime services”, and without at- 
tempting a detailed reference to all of the Federal statutes pertaining 
to the subject of extra compensation, it is sufficient to note that sec- 
tion 5 of the act of February 13, 1911, 36 Stat. 899, as amended by 
the act of February 7, 1920, 41 Stat. 402, authorizing extra pay to 
customs inspectors, etc., provides : 

Sec. 5. That the Secretary of the Treasury shall fix a reasonable rate of extra 
compensation for overtime services of inspecters, storekeepers, weighers, and 
other customs officers and employees who may be required to remain on duty 
between the hours of five o’clock postmeridian and eight o’clock antemeridian, 
or on Sundays or holidays, to perform services in connection with the lading or 
unlading of cargo * * *. (Italics supplied.) 

Also, section 1 of the act of March 2, 1931, 46 Stat. 1467, authorizing 
extra compensation for immigrant inspectors and other employees of 
the Immigration Service, provides: 

That the Secretary of Labor shall fix a reasonable rate of extra compensation 
for overtime services of inspectors and employees of the Immigration Service 
who may be required to’ remain on duty between the hours of five o’clock post- 
meridian and eight o’clock antemeridian, or on Sundays or holidays, to perform 
duties in connection with the examination and landing of passengers and crews 
of steamships, trains, airplanes, or other vehicles, arriving in the United States 
from a foreign port by water, land or air * * *. (Italics supplied.) 
Also, see Joint Resolution 170, approved December 22, 1942, 56 Stat. 
1068, and the War Overtime Pay Act of 1943, 57 Stat. 75. 

In the light of the foregoing statutory provisions, it appears that 
it has been the general policy of the Congress to employ the term 
“overtime” in its broadest concept, thus embracing within that term 
services on Sundays and holidays as well as services beyond the fixed 
hours of duty on regular workdays. Consequently, in the absence of 
any indication to the contrary, it is reasonable to attribute to the term 
“overtime” appearing in the 1934 statute, the same meaning contem- 
poraneously given that term in related statutes. Since, as above 
stated, the provisions of the 40-hour week statute consistently have 
been interpreted and applied as authorizing payment of “overtime” 
compensation only for hours of work in excess of 40 hours per week, 
it necessarily follows that, while under the broad concept of the term, 
“overtime”, compensation would be payable for work performed on a 
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holiday, where such holiday falls within the regular tour of duty— 
that is, before 40 hours of work had been performed—payment of 
extra compensation for such “overtime” would be prohibited under 
the statute. Accordingly, it will be seen that, contrary to the views 
expressed in your letter, supra, the holding in the said decision of 
November 29, 1945, did not result from a confusion of the terms “over- 
time” and “holiday pay” but was based upon the established relation- 
ship between those terms as they have been understood since the pas- 
sage of the 1934 statute. That is to say, so far as concerns Federal 
statutes, “overtime” has been considered a general term, encompassing 
services on Sundays and holidays as well as extra services on regular 
workdays, whereas “holiday pay”, that is, pay for work on a holiday, 
has been viewed merely as a species or type of overtime compensation. 

In arriving at the conclusion heretofore reached respecting the 
operation of the said 1934 statute, this office was not unmindful of the 
fact that a distinction between overtime pay and premium pay for 
holiday work has been maintained by commercial industry and that 
such classes or categories of pay are considered coequal with, and inde- 
pendent of, each other. But, the 1934 statute being directed to matters 
pertaining to the pay of Federal employees, its provisions necessarily 
must be viewed in the light of considerations controlling similar Fed- 
eral statutes rather than commercial practices. As above shown, it 
long has been the policy of the Congress, when authorizing payment of 
extra compensation for extra work, to prescribe “overtime” compensa- 
tion without distinction as to the particular days on which the extra 
services are rendered, and that established policy has governed the 
construction of the 1934 statute. However, a definite departure from 
that practice will be found in the provisions of the Federal Employees 
Pay Act of 1945, approved June 30, 1945, 59 Stat. 295, 296, 298, 
wherein it is provided in sections 201 and 302, as follows: 

Sec. 201. Officers and employees to whom this title applies shall, in addition 
to their basic compensation, be compensated for all hours of employment, officially 
ordered or approved, in excess of forty hours in any administrative workweek, 


at overtime rates * * *, 
7 ” . * * + + 


Sec. 302. Officers and employees to whom this title applies who are assigned 
to duty on a holiday designated by Federal statute or Executive order shall be 
compensated for such duty, excluding periods when they are in leave status, 
in lieu of their regular pay for that day, at the rate of one and one-half times 
the regular basic rate of compensation: Provided, That extra holiday compen- 
sation paid under this section shall not serve to reduce the amount of overtime 
compensation to which the employee may be entitled under this or any other 
Act during the administrative workweek in which the holiday occurs, but such 
extra holiday compensation shall not be considered to be a part of the basic 
compensation for the purpose of computing such overtime compensation. * * * 


Thus, it will be seen that the Congress now has authorized, by specific 
legislation affecting Federal employees generally, the payment of 
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“holiday pay” as well as “overtime compensation,” thereby adopting 
the more limited concept of the term “overtime” theretofore prevailing 
in industrial wage programs and applying that definition to the wage 
program for Federal employees in lieu of the broader view of that 
term. 

The restrictive scope thus given to “overtime” under the provisions 
of the said Federal Employees Pay Act of 1945, while not necessarily 
controlling as to the meaning to be given that term as used in the 1934 
statute, is indicative, at least, of a disposition on the part of the Con- 
gress to consider “overtime” as exclusive of premium pay for work on 
holidays—in consonance with commercial practices generally. In that 
connection it will be noted that on page 8, House Report No. 726, 
June 6, 1945, accompanying H. R. 3393—the essential provisions of 
which were incorporated in S. 807, subsequently enacted into law as 
the said Federal Employees Pay Act of 1945—it was stated: 

The United States Government, a single employer, now establishes pay policies 
and methods for its employees in a large number of individual statutes. Fre- 
quently inconsistencies and inequities are created by treating similar groups in 
different ways. Also, the Government establishes pay policies for industry 
that it does not always adopt for its own employees. Accordingly, apart from 
overtime pay and adjustments of basic pay levels, it is desirable, whenever 
occasion permits, in such matters as night-pay differentials, holiday pay, or 
merit increases within the employee’s established pay scale, to move toward 
equalization of policy, not only within the Government but between Government 
as an employer and Government as a regulator of private industry. 

There is nothing contained in the 1934 act expressly defining the 
term “overtime” as used therein and, in the light of the foregoing 
statements and the present legislative policy as evidenced by the 
provisions of the Federal Employees Pay Act of 1945, it reasonably 
appears that there now may be attributed to the term “overtime”, 
appearing in the 1934 act, the more narrow construction prevailing in 
industry. 

Accordingly, you are advised that this office will offer no objec- 
tion to otherwise proper administrative regulations authorizing 
penalty rates for work administratively required on holidays regard- 
less of the fact that such days fall within an employee’s regular tour 
of duty. 


The decision of November 29, 1945, B-53383, is modified accordingly. 


(B-54873) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE— 
TUNNEL TOLLS 


The current appropriation for the Federal Public Housing Authority providing 
for “reimbursement for the actual cost of * tunnel tolls” may be 
regarded as authorizing reimbursement of cubs tolls in addition to the 
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authorized mileage allowance for travel by privately owned automobile; 
however, mileage, being a commutation of all transportation expenses, may 
not be paid for the distance traveled through tunnels. 


Comptroller General Warren to J. L. Jenkins, National Housing Agency, 
February 12, 1946: 

Reference is made to your letter of December 29, 1945, F&A-JJK- 
CA-2, as follows: 

There is enclosed herewith Bureau Voucher No. 2R-1583, in favor of Lorimer 
C. Graef, which includes, as items of expense incurred in the performance of 
travel by privately owned automobile on a mileage allowance, Holland Tunnel 
toll charges of $1.00 and Queens, Mid-town Tunnel toll charges of $0.50. 

The Independent Offices Appropriation Act, 1946 [59 Stat. 124] provides that 
funds of the Federal Public Housing Authority shall be available for “reimburse- 
ment for the actual cost of ferry fares and bridge, road, and tunnel tolls.” 

It has been the rule that when travel is by privately owned automobile on a 
mileage basis, as permitted by paragraph 12 (a) of the Standardized Government 
Travel Regulations, reimbursement for toll charges in addition to mileage allow- 
ance is not authorized. 

In view of the above cited provision of the Independent Offices Appropriation 
Act, 1946, a decision is requested as to whether the traveler is entitled to be 
reimbursed for the expense of the toll charges in addition to the mileage allowance. 

As indicated in your letter, it is the settled rule that toll charges may 
not be reimbursed to an employee traveling on a mileage basis in a 
privately owned automobile in addition to the mileage allowance. 22 
Comp. Gen. 572; 15 id. 819; 11 td. 175. In the last cited decision it was 
held (quoting from the syllabus), as follows: 

The mileage allowance authorized by the act of February 14, 1931, 46 Stat. 1103, 
for the use of an employee’s own automobile is in lieu of all expenses of transpor- 
tation and precludes any allowance for ferry fares in addition to mileage. The 
mileage is to be computed over the distance actually traveled, including the 
distance traveled by ferries, even though such distance is not recorded upon the 
speedometer of the automobile. 

Of course, the holding in the above decision with respect to ferry fares 
is equally applicable to tunnel tolls. 

However, it long has been recognized that where an employee travels 
on an actual expense basis, such tolls properly are reimbursable as items 
of actual expense. Moreover, see section 12 of the Standardized Gov- 
ernment Travel Regulations, authorizing, among other things, reim- 
bursement of “bridge, ferry and other tolls.” In view thereof, there 
appears to be no necessity for statutory authority for reimbursement 
of the cost of tolls, such as that contained in the current appropriation 
for the Federal Public Housing Authority, so far as concerns travel 
on an actual expense basis; and, such being the case, it is reasonable to 
assume that said authority specifically was granted in order to over- 
come the rule of the decisions hereinabove cited. Since there is nothing 
otherwise in the terms of the said appropriation or its legislative his- 
tory to indicate that the reimbursement authorization in question was 
intended to be restricted to those who travel on an actual expense 
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basis, the conclusion is warranted that, by virtue of the statutory pro- 
vision in question, payment of the cost of the tolls specified therein 
properly may be made when travel is performed on a mileage basis by 
privately owned automobile in addition to the mileage allowance. But 
since, as heretofore indicated, it is fundamental that mileage repre- 
sents a commutation of all expenses of transportation, payment for 
any mileage allowance for the distance traveled through the tunnel 
would appear improper and inconsistent with the reimbursement for 
tolls. vf. 11 Comp. Gen. 175, supra. 

It is not known whether the mileage claimed on the voucher covers 
the distance traveled through the tunnels but if it does the voucher 
should not be certified for payment without appropriate deduction 
therefor conformably with the conditions just referred to. In other 
words, the voucher, if otherwise correct, may be certified for payment 
subject to the conditions just stated. 

The voucher is returned herewith. 


(B-55526) 


LEAVES OF ABSENCE—ANNUAL—QUARTERLY LEAVE CREDIT; LUMP- 
SUM LEAVE PAYMENTS; MAXIMUM LEAVE RECREDIT UPON RE- 
EMPLOYMENT 


The one-half day annual leave credit authorized under section 2.1 (a) of the 
Annual Leave Regulations for employees who have been continuously em- 
ployed for an entire quarter may not be credited to an employee who was 
separated from the service at the close of business on the 30th day of the 
31-day month ending a quarter, irrespective of whether any work was re- 
quired to be performed on such 31st day; instead, the employee is limited 
to credit for two days’ annual leave for that quarter. 23 Comp. Gen. 837 
and 25 id. 212, distinguished. 

An employee separated from service at or near the end of a calendar year and 

paid a lump sum under the act of December 21, 1944, for current accrued 

annual leave plus the maximum of 90 days’ accumulated leave permitted 
under the act of December 17, 1942, may not, upon reemployment in the next 
calendar year prior to expiration of the leave period for which paid, be 
recredited with more than 90 days of unexpired leave; and the refund cover- 
ing unexpired leave, as required by the 1944 act, should cover only the leave, 
not exceeding 90 days, recredited to the employee. 


Comptroller General Warren to the Administrator, Civilian Production Admin- 
istration, February 12, 1946: 


On January 30, 1946, there was received a copy of your letter of 
November 19, 1945, as follows: 


A number of employees will be separated from the service at the end of the 
year, due to a reduction in force. Although the designation of December 30, 1945 
as the date of separation, rather than December 31, 1945, would preclude the 
necessity of processing supplemental pay rolls covering the one day (December 
81), such action raises doubt as to the amount of annual leave that may be 
credited to the employees involved. 
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It has been held (23 Comp. Gen. 837) that an employee, receiving payment for 
the first 30 days of the final month of a quarter, is entitled to the full monthly 
and quarterly annual leave credit, if otherwise correct. Subsequent to the 
Federal Employees’ Pay Act of 1945 it was ruled (B-51571, dated August 22, 
1945) that an employee is entitled to the full monthly annual leave credit if 
he is on the roll, and works (or is otherwise in a pay status) all of his basic 
workweeks during the period of the schedule (30 day) used for crediting annual 
leave. 

In view of the above it is assumed that the crediting of annual leave, both 
monthly and quarterly, is still based on the calendar month of 30 days. How- 
ever, it was stated in 24 Comp. Gen. 549, involving employees who had resigned 
during the period December 21-29, 1944, that an employee was not entitled to 
the quarterly annual leave eredit if he was not in the service on December 31, 
1944. Also, since December 31, 1945 is a basic workday, it would appear to be 
within the intent and purpose of the leave regulations to require an employee 
to be in the service on that day, in order to receive the full monthly and quarterly 
annual leave credit. Your decision is requested as to the proper method of 
crediting annual leave under the cited circumstances. 

Another question concerns those employees whose services will be terminated 
at the end of the year, and at such time will have to their credit the maximum 
of 116 days of annual leave, for which they will receive a lump-sum payment. 
If such an employee were reemployed in the Federal service on January 16, 1946, 
under the same leave system, he would be required to make a refund pursuant 
to that portion of the act of December 21, 1944 (58 Stat. 845) which states: 

“* ©* * He shall refund to the employing agency an amount equal to the 
compensation covering the period between the date of reemployment and the 
expiration of such leave period, and the amount of leave represented by such 
refund shall be credited to him in the employing agency.” 

Such action would require the employing agency to credit him with 106 days 
of annual leave, unless it is determined that the leave is subject to the limitation 
of section 2.2 of the leave regulations which provides that: 

“Accumulated annual leave may be carried forward for use in succeeding years 
until it totals not exceeding 60 days: Provided further, that when accumulated 
leave equals or exceeds 60 days, further increase is [in] accumulated leave shall 
be limited to 15 days in any succeeding year.” 

It appears evident that any leave which is carried forward for use in succeed- 
ing years, takes on the character of accumulated leave, and as such cannot exceed 
the limitation contained in section 2.2, supra. However, it was stated in B-52829, 
dated October 10, 1945 [25 Comp. Gen. 341], that the plain language of the act 
of December 17, 1942, is that the leave unused during the emergency, not in other 
form commuted or compensated, shall be accumulated for succeeding years until 
it totals not exceeding 90 days. 

Therefore, since the employee will actually receive compensation for leave in 
excess of 90 days, and the act of December 21, 1944 plainly requires the crediting 
of an amount of leave represented by the refund, without limitation, there is 
ae to the contention that such leave should not be considered as accumulated 
eave. 

In view of the above your decision is requested as to whether the employee may 


be credited with 106 days, or only 90 days, of annual leave upon making the 
required refund. 


There is no record in this office of the receipt of the original of the 
above letter. 

At the time the decision in 23 Comp. Gen. 837 was rendered (May 2, 
1944) , the computation of salaries of civilian employees of the Govern- 
ment was subject to the provisions of the act of June 30, 1906, 34 Stat. 
763, pursuant to which no payment was made for, services rendered 
on the 31st day of any month. Under that statute, an employee who 
was separated from service on the 30th of a 31-day month was entitled 
to payment of a full month’s salary as there was not involved an 
702905"—46—vol. 25 —40 
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unauthorized absence on the 31st day. Said act of 1906, however, was 
repealed (with certain exceptions not here material) as to all employees 
coming within the purview of the Federal Employees Pay Act of 1945, 
by section 604 (c) of that act, 59 Stat. 303. 

The decision of August 22, 1945, B-51571, 25 Comp. Gen. 212, 
referred to by you—particularly question and answer 8—did not 
involve any question of the quarterly credit for annual leave but only 
the credit of 16 hours or two days for 30 days’ service. 

Section 2.1 of the Annual and Sick Leave Laws and Regulations, 
revised January 1, 1944, E. O. 9414, provides: 


Annual leave shall be credited to employees as follows: 

(a) Permanent employees shall be credited with leave at the rate of two days 
per calendar month plus an additional 44 day in March, June, September, and 
December to employees who were continuously employed for the entire quarter- 
year ending in such months * * *. 


In decision 24 Comp. Gen. 549, it was stated (at page 550) : 


* * * Hence, as the employees to whom you refer in the first paragraph 
of your letter were not in the service at the end of the quarter, December 31, 1944, 
and, therefore, were not “continuously employed for the entire quarter-year” 
(quoting from the cited leave regulation), they are not entitled to the quarterly 
leave credit of one-half day which would have been due them had they been in 
the service December 31, 1944. 


Accordingly, permanent employees were not entitled to the one-half 
day annual leave credit for the fourth quarter of 1945, under section 
2.1 of the leave regulations, unless they were in a pay status on Decem- 
ber 31, 1945, irrespective of whether any work was required to be per- 
formed on that day. If separated at the close of business December 
30, 1945, they would be limited to credit for two days or 16 hours’ 
annual leave for that quarter. 

Your first question is answered accordingly. 

In 24 Comp. Gen. 659, it was stated (at page 660) : 


Section 1 of the act of December 21, 1944, specifically provides that the lump- 
sum payment shall represent compensation “for all accumulated and current 
accrued * * * leave.” (Italics supplied.) Hence, while the date of an 
employee’s separation from the service, or last day of active civilian service 
immediately prior to entrance into the armed forces, is during the latter part 
of a calendar year, he may be paid for both the annual leave accumulated up to 
the end of the preceding year, not to exceed 90 days, plus the unused current 
year’s accrued leave to his credit at the date of separation or military furlough. 
The fact that the leave if granted pursuant to the procedure in effect prior to 
December 21, 1944, would have extended over into the next year, has no bearing 
upon the matter; that is to say, the total amount of leave need not be reduced 
to 90 days as of January 1 of the next year. Hence, an employee who is separated 
from the service on December 31, or whose last day of active civilian duty prior 
to entrance into the armed forces is December 31, could have to his credit a 
maximum of 116 days of annual leave—90 days accumulated up to the end of the 
preceding year and 26 days current accrued leave earned during the year on the 
last day of which his active service terminated—for which a lump-sum payment 
would be payable representing the compensation at the salary rate received as 
of December & computed over the period beginning January 1 of the next 
year. * * 
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In connection with that decision it should be borne in mind that ter- 
minal leave generally could not have been granted an employee imme- 
diately preceding December 31, the date of his separation after the 
passage of the act of December 21, 1944, 58 Stat. 845. 24 Comp. Gen. 
511. Cf. 25 Comp. Gen. 82. 

With respect to reemployment in the Federal service of an individ- 
ual who has received a lump-sum payment for annual leave—that is, 
reemployed during the period over which the lump-sum is computed— 
the act of December 21, 1944, 58 Stat. 845, provides, in pertinent part, 
as follows: 

* * * ‘That if such employee is reemployed in the Federal service or in 
or under the government of the District of Columbia under the same leave bys- 
tem prior to the expiration of the period covered by such leave payment, he 
shall refund to the employing agency an amount equal to the compensation cov- 
ering the period between the date of reemployment and the expiration of such 
leave period, and the amount of leave represented by such refund shall be 
credited to him in the employing agency. * * 

Standing alone, that provision well could be construed to authorize 
the recrediting in a proper case of more than 90 days’ annual leave. 
However, that provision is to be read in connection with section 1 of 
the act of March 14, 1936, 49 Stat. 1161, as amended by the act of 
December 17, 1942, 56 Stat. 1052, which provides, in pertinent part, 
as follows: 

That the first sentence in section 1 of the Act of March 14, 1936 (49 Stat. 1161), 
is hereby amended by adding the following proviso: “: Provided further, That 
during the national emergency declared by the President of the United States 
on September 8, 1939, the leave unused by the employees of the departments, 
independent establishments, and agencies, not in other form commuted or com- 
pensated, shall be accumulated for succeeding years until it totals not exceed- 
ing ninety days: And provided further, That when the unused leave accumu- 
lated equals or exceeds sixty days in the aggregate, not more than fifteen days 
of unused leave may be further accumulated in any one calendar year.” 

Employees who continue in the service after December 31 in a par- 
ticular year prior to the termination of the present emergency may not 
carry over to the next calendar year any credit for accumulated an- 
nual leave in excess of 90 days. Accordingly, upon restoration of 
an employee within the period covered by the lump-sum leave pay- 
ment, the recredit to him of accumulated annual leave required by 
the act of December 21, 1944, may not exceed 90 days, there being 
indicated in the lump-sum leave act no intention to grant more accu- 
mulated leave to employees who were separated from the service 
than in the case of employees who continued in the service. As the 
act of December 21, 1944, swpra, requires the refund of “an amount 
equal to the compensation covering the period between the date of 
reemployment and the expiration of such leave period” and requires 
the recrediting to the employee of the amount of “leave represented 
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by such refund,” it follows that the refund should cover only the leave 
recredited to the employee not exceeding 90 days. Your second ques- 
tion is answered accordingly. 





(B-54625) 


FEDERAL EMPLOYEES PAY ACT OF 1945—COMPENSATION FOR NIGHT 
WORK—INCLUSION OF DIFFERENTIAL FOR DUTY OUTSIDE U. S. 


A compensation differential paid to an employee stationed outside the conti- 
nental United States constitutes a part of his “basic rate of compensation” 
upon which the additional pay for night work at the rate of 10 percent 
provided by section 301 of the Federal Employees Pay Act of 1945 is to be 
computed. 


Comptroller General Warren to the Secretary of the Interior, February 14, 1946: 


There has been considered your letter of December 17, 1945, as 
follows: 


A question has arisen as to what rate should be used in computing the night 
differential of 10 per cent as provided in section 301 of the Federal Employees 
Pay Act of 1945 in Alaska where a regular 25 per cent differential is in effect; 
that is, whether it should be on the Classification Act rate only or on the Classi- 
fication Act rate plus the territorial differential. 

In 22 C. G. 769, it was held that the territorial differential of 25 per cent is 
a part of an employee’s base compensation upon which retirement deductions are 
required to be made and upon which the increase in compensation and the salary 
limitations of the overtime and additional compensation act of December 22, 1942. 
should be computed. It would appear logical that the territorial differential is 
a part of the base compensation upon which the night differertial would be paid, 
but since the decision referred to was made prior to the enactment of the Federal 
Employees Pay Act of 1945 your ruling is requested. 

A prompt reply will be appreciated. 


Section 301 of the Federal Employees Pay Act of 1945, approved 
June 30, 1945, 59 Stat. 298, provides: 

Any officer or employee to whom this title applies who is assigned to a regularly 
scheduled tour of duty, any part of which falls between the hours of 6 o’clock 
postmeridian and 6 o’clock antemeridian, shall, for duty between such hours, ex- 
cluding periods when he is in a leave status, be paid compensation at a rate 10 
per centum in excess of his basic rate of compensation for duty between other 
hours: Provided, That such differential for night duty shall not be included in 
computing any overtime compensation to which the officer or employee may be 
entitled: And provided further, That this section shall not operate to modify the 
provisions of the Act of July 1, 1944 (Public Law Numbered 394, Seventy-eighth 
Congress), or any other law authorizing additional compensation for night work. 

It consistently has been held that the compensation differential 
authorized for employees of the Government stationed outside the 
United States constitutes a part of the base pay of such employees. 
See 22 Comp. Gen. 769, and the decisions cited therein ; also, 25 id. 188. 
Consequently, since section 301 of the Federal Employees Pay Act of 
1945, swpra, expressly provides that an officer or employees coming 
within the purview of that section shall be paid compensation at a 
rate of 10 per centum in excess of his “basic rate of compensation” for 
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duty between the hours specified, it follows that such per centum 
increase is to be computed upon his compensation inclusive of the 
differential. 

The question presented in your letter is answered accordingly. 





(B-55093) 


TRANSPORTATION—HOUSEHOLD EFFECTS—SUBSEQUENT TO 
EMPLOYEE’S TRANSFER TO ANOTHER AGENCY 


Where an employee actually reported to his new duty station pursuant to change 
of station orders which specifically included an authorization for transporta- 
tion of household effects, such orders being bona fide and based upon an 
administrative determination that the transfer was in the Government’s 
interest, the fact that, prior to shipment of the household effects, the employee 
transferred to another agency need not be regarded as defeating his right 
under the authorization to shipment pursuant to Executive Order No. 8588, 
as amended. 


Comptroller General Warren to the President, Civil Service Commission, 
February 14, 1946: , 


Consideration has been given your letter of January 8, 1946, as 
follows: 


The question has been raised as to whether shipment of household goods at 
Government expense can be made in connection with the permanent change of 
official station when the employee concerned is separated by transfer prior to 
the completion of a contract to move his household goods. 

An employee of the Commission transferred from Springfield, Illinois to Chi- 
cago, Illinois on October 15, 1945. Proper authority was issued for the transfer 
including payment of the employee’s travel expenses, and the shipment of his 
household goods. However, on November 14, 1945, prior to the shipment of 
household goods from Springfield, Illinois to Chicago, Illinois the employee trans- 
ferred to the Reconstruction Finance Corporation. Due to the fact that the Com- 
mission was undergoing a reduction in force, no objection to the transfer was 
raised. At the time of his transfer from the Commission negotiations had not 
been made for the shipment of the employee’s household goods, and he has 
requested that they be shipped at Government expense under the Commission’s 
transfer authorization. 

It would appear that shipment could be so effected in view of your decision 
of October 23, 1944, 24 Comptroller General 319, concerning the shipment of 
the household goods of a deceased employee. Also in that decision it was stated 
that “where a Government bill of lading had been issued to cover the shipment 
of the household effects of a civilian employee (now deceased) to his new official 
station to which he previously had reported under change of station orders 
authorizing transportation of his household effects, but shipment was not accom- 
plished until after his death, the right under Executive regulations to reimburse- 
ment of the cost of shipment did not cease with the employee’s death, so that 
collection from his estate of the cost within allowable limits is not required.” 
However, the circumstances in the case presented above are considerably differ- 
ent from the ones considered in the above-mentioned decision and doubt arises 
as to the propriety of our interpretation. Accordingly, your decision with respect 
to the question would be appreciated. 


In the decision of October 23, 1944, B-45120 (24 Comp. Gen. 319), 


referred to in your letter, it is stated, among other things, that (quot- 
ing from page 320) : 
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* * * he purpose of the statutory provision for the payment of the costs 
involved in the shipment of household goods upon transfer is to reimburse the 
extra expenses to which an employee is put as an incident or result of the 
transfer of his headquarters for the Government’s purposes, and the Executive 
Order above cited conditions the right to the payment only upon the actual trans- 
fer of the employee and the authorization or approval of the proper administrative 
dal © * ® 

The fact that the employee effected a transfer to another Govern- 
ment agency within approximately 30 days after arrival at his new 
official station casts some doubt as to whether the change in official 
station was in the interest of the Government—as distinguished from 
personal convenience of the employee. 

However, having regard for the statement in your letter that 
“Proper authority was issued for the transfer including payment of 
the employee’s travel expenses, and the shipment of his household 
goods,” it is assumed for the purpose of this case that the transfer 
orders, including the authorization therein for the transportation of 
the employee’s household effects, were bona fide and based upon ad- 
ministrative determination that the transfer was in the interest of the 
Government. Accordingly, applying the rationale of the decision, 
supra, you are advised that if the employee involved actually was 
transferred to Chicago, Illinois, on or about October 15, 1945, as ap- 
pears from your letter, the authorization for the transportation of 
his household effects issued at that time would appear to meet sub- 
stantially the conditions imposed by Executive Order 8588, as 
amended; hence, he would be entitled to transportation of his house- 
hold effects at Government expense. 

Your submission is answered accordingly. 


(B-55476) 


TRANSPORTATION—HOUSEHOLD EFFECTS—EFFECT OF ENTRANCE 
UPON MILITARY SERVICE ON TIME LIMITATION FOR SHIPMENT 


The fact that an employee entered the military service prior to shipment of his 
household effects incident to a permanent change of station has no effect 
to stop the running of the six-month period prescribed by section 12 of Exec- 
utive Order No. 9122 within which shipment may be made without extension 
of time, so as to entitle the employee to shipment to the new station upon 
release from military service and return to duty after expiration of the six- 
month period. 

Where the six-month period granted by section 12 of Executive Order No. 9122 
within which shipment of an employee’s household effects incident to a change 
of station was required to begin was not extended as authorized by said 
Executive order upon the employee's entry into the military service during 
said period, and the period expired while the employee was in the military 
service—the running of the period not having been affected by the employee’s 

entrance upon military service—there is no authority for granting an exten- 

sion of time subsequent to the employee’s return to duty. 
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Comptroller General Warren to the Secretary of Agriculture, February 18,.1946: 
I have your letter of January 23, 1946, as follows: 


Reference is made to Executive Order No. 8588 which prescribes regulations 
governing the payment of expenses of transportation of household goods and 
personal effects of Government employees upon transfer of official station. 

Section 12 of the Order (as amended) provides that shipment of household 
goods and personal effects shall be made within one year from the effective date 
of the transfer unless an extension of time is specifically authorized, but that 
such extension shall be approved within the one-year period during which ship 
ment would otherwise begin and shall be for a period not exceeding two years 
from the effective date of the transfer. It further provides that for employees 
who enter upon active military, naval, or Coast Guard duty at any time prior 
to the expiration of the period within which transportation of their effects is 
authorized and who are furloughed for such military duty, the extension may be 
made effective until a date not more than six months following the date of termi- 
nation of the furlough. 

Question has arisen as to expiration of time limit under the regulation with 
respect to an employee inducted into military service between the date of his 
transfer to a new station and the expiration of the period within which he was 
authorized to ship his household goods, where no time extension was made. An 
employee of the Forest Service, transferred on December 26, 1942, under proper 
authorization, from Salinas, California, to Los Angeles, California; was inducted 
into military service on March 1, 1943, before shipment of his household goods; 
and returned to duty from military furlough on October 8, 1945. Little more 
than two months of the six-month period had elapsed at time of induction ; through 
oversight the period for shipment was not extended. Decision is requested as to 
whether he may ship under the original authorization (a) within a period of six 
months following date of return to duty minus the time that had elapsed at time 
of furlough or (b) within one year (the initial time limit now in effect) minus 
the elapsed time, in either case without further administrative action extending 
the time? 

If the time limit for shipment of household goods may not be automatically 
extended by the military furlough, further decision is desired as to whether fol- 
lowing return to duty an extension of time for an additional period may be granted, 
the original six-month period having expired while the employee was in military 


service. 

As indicated in your letter, Executive Order 9587 of July 6, 1945, 
which amended section 12 of Executive Order 8588, provides in effect 
that shipment of household goods and personal effects shall be made 
within one year from the effective date of the transfer of the employee 
involved unless an extension of time is authorized. However, it is 
specifically stated in the final paragraph thereof that “this order shall 
be effective as of July 1, 1945.” Hence, no retroactive effect beyond 
that date can be given thereto. 

Section 12 of Executive Order 9122 of April 6, 1942, which amended 
section 12 of Executive Order 8588, effective October 1, 1942 (see 
Executive Order 9223, dated August 15, 1942), reads as follows: 

Time Limit. All shipments allowable under these regulations shall begin within 
six months of the effective date of the transfer of the employee unless an exten- 
sion is specifically granted by the head of the department or establishment. Such 
an extension shall be approved by the head of the department or establishment 
within the six months’ period during which shipment would otherwise begin and 
shall in no case be for a period exceeding two years from the effective date of 
the transfer, except that, for employees who enter upon active military, naval, 


or Coast Guard duty at any time prior to the expiration of the period within 
which transportation of their effects is authorized and who are furloughed for 
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the duration of such duty, the extension may be made effective until a date not 
more than sixty days following the date of termination of the furlough. 

The above-quoted regulation is applicable only when an employee 
actually is transferred from one station to another for permanent 
duty, which situation, of course, contemplates that the employee 
report to his new official station. Cf. 23 Comp. Gen. 32. Accord- 
ingly, while it is not so stated in your letter, for the purpose of the 
decision, it will be assumed that the involved employee reported for 
duty at Los Angeles on or about December 26, 1942—a date prior to 
the date of his induction into military service, March 1, 1943. 

The question of when a shipment is required to begin within the 
meaning of Executive Order 8588 was considered in 20 Comp. Gen. 
568, wherein it was held (quoting from the syllabus) : 

Under section 12 of Executive Order No. 8588, dated November 7, 1940, ship- 
ment of an employee’s household effects must begin within 6 months of the 
effective date of his transfer, and the time the carrier receives the goods with 


an order to forward them may be considered the beginning of shipment within 
the meaning of this section. 


In the decision of September 27, 1943, B-36872, to the Secretary 
of the Navy, there was considered a case in which a bill of lading was 
issued within 6 months from the effective date of the employee’s trans- 
fer, but the household goods actually were not shipped until after the 
6-month period—no extension of time having been granted. It was 
held in that decision : 
. In the instant case it does not appear that any extension of time was granted 
by you as head of the department within the period prescribed by section 12 of 
the regulation referred to in your letter, that is, within the six months’ period 
from the effective date of transfer, August 9, 1942, or prior to February 9, 1943. 
It follows, in the light of the express terms of the referred-to regulation as con- 
strued in the decision, supra, that no right vests in the employee to have his 
household effects shipped at Government expense unless shipment of his effects 
began prior to the date of expiration of six months from the effective date of 
his transfer. 

So far as is shown by the record in the instant case, the shipment 
of household goods was not made, and no extension of time for the 
said shipment was granted within the 6 months’ period allowed by 
the regulation; rather, it is specifically stated that “through over- 
sight the period for shipment was not extended.” 

The President’s regulation (Executive Order 9122) was issued 
under authority of the act of October 10, 1940, 54 Stat. 1105, and, 
therefore, has the full force and effect of law. Consequently, neither 
the Department of Agriculture nor this office has any authority to 
waive its requirements. B-31573, January 15, 1948; B-40609, April 
13, 1944; B-47454, February 15, 1945; B-47966, March 12, 1945. 

Accordingly, since it is indicated by the record that the shipment 
did not begin within 6 months of the effective date of the transfer 
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of the involved employee, under the applicable law and regulation 
shipment of his household effects at Government expense is not now 
authorized ; hence, questions (a) and (b) are answered in the negative. 

With respect to question (c), since under the terms of Executive 
Order 9122, the entrance upon active military duty of the employee 
on March 1, 1943, had no effect to stop the running of the 6 months’ 
period within which the “extension * * * specifically granted 
by the head of the department * * * shall be approved” and the 
said 6 months’ period expired while the employee was in military serv- 
ice, there would be no authority of law for the granting subsequent 
to the date of the employee’s return to duty in the Department of 
Agriculture, October 8, 1945, of such an extension. 


(B-55272) 


COMPENSATION—FOREIGN SERVICE PERSONNEL—RETROACTIVE 
EFFECT OF ADMINISTRATIVE INCREASES 


Funds appropriated by the First Deficiency Appropriation Act of 1946 (approved 
December 28, 1945) to increase the basic compensation of certain Foreign 
Service employees who are not within the purview of the Federal Employees 
Pay Act of 1945 but whose compensation is fixed administratively pursuant 
to Executive Order No. 8396, issued under the act of February 23, 1931, are 
not available retroactively to July 1, 1945, for the payment of increased 
compensation; rather, the effective date of any such increases is the date on 
which administrative action is taken after funds were made available 
therefor. 


Comptroller General Warren to the Secretary of State, February 20, 1946: 


Consideration has been given your letter of January 18, 1946, as 
follows: 


When the Federal Employees Pay Act of 1945 became effective on July 1, 1945, 
the Department increased as of that date the basic compensation of (1) Foreign 
Service officers, and (2) administrative officers, administrative assistants, and 
senior clerks of the Foreign Service under Sections 405 (a) and 602 (b) of the 
pay Act. Adequate funds were not available for the purpose, but since the basic 
rates of compensation of these two groups of officers and employees are specifi- 
cally prescribed by statutes of Congress, the legislation was mandatory in their 
case and it was possible to incur a deficiency to cover the cost of the increase. 

At the same time, the Department decided that the basic compensation of 
American Foreign Service employees whose salaries are fixed administratively 
by the Secretary of State and to whom the pay Act does not apply, namely, (a) 
junior clerk (i. e. clerks whose compensation as fixed by the Secretary is less than 
$2300 per annum), (b) miscellaneous personnel, and (c) employees of the Auxil- 
iary Foreign Service should be increased in amounts corresponding to the 
increases they would have received if Sections 405 and 602 of the pay Act had 
been applicable to them. No funds were available to provide comparable salary 
increases for these three groups of employees, and since the pay Act was not 
applicable in their case the Department was confronted with the question whether 
a deficiency could be incurred. 

The question was appropriately brought to the attention of the Bureau of the 
Budget, and the Director of that Bureau wrote the Chairman of the House and 
Senate Appropriations Committees to learn whether in their opinion it would 
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violate the Anti-Deficiency Act for various agencies of the Government to incur 
deficiencies for the purposes under discussion. The Chairman of the House 
Appropriations Committee replied to the effect that in the circumstances there 
would perhaps be no violation of the spirit of the Anti-Deficiency Act, but the 
Chairman of the Senate Appropriations Committee took the position that before 
making any increases in the salaries of the employees to which the compensation 
provisions of the pay Act do not apply, the agency concerned should prepare 
appropriate estimates of appropriations, submit them to Congress, and come 
before the Committees on Appropriations and justify them. On the basis of 
this correspondence, the Director of the Bureau of the Budget issued Bulletin 
No, 1945-46: 2, dated July 13, 1945, addressed to the heads of executive depart- 
ments and establishments, in which he indicated that a deficiency could not be 
incurred to provide increases in the salaries of employees whose basic rates of 
compensation are fixed administratively. 

The Department accordingly prepared and submitted to the Bureau of the 
Budget estimates of appropriations necessary to provide comparable salary 
increases for junior Foreign Service clerks ($372,014), miscellaneous Foreign 
Service personnel ($65,898), and employees of the Auxiliary Foreign Service 
($821,887), effective as of July 1, 1945. The estimates were approved without 
change on that basis by both the Bureau of the Budget and the Congress, and the 
funds were appropriated in the First Deficiency Appropriation Act, 1946, approved 
December 28, 1945 (Public Law 269, 79th Congress). These funds are included 
in the amounts appropriated under the subheadings “Salaries of Clerks, Foreign 
Service”, ‘““Miscellaneous salaries and allowances, Foreign Service”, and “Foreign 
Service, auxiliary (emergency)’’, appearing on pages 23 and 24 of the slip copy 
of the Act. 

Unfortunately, the language of the appropriation Act was not drafted to state 
specifically that the appropriation would be available as of July 1, 1945, even 
though the funds were appropriated on a full fiscal year basis. This raises a 
question on which I should appreciate your opinion, namely, whether in the 
circumstances the Department may proceed to increase the salaries of the 
employees in reference as of July 1, 1945. 

It is obvious from the facts just recited that the Department could not adjust 
these salaries on July 1, 1945, notwithstanding its desire and efforts to do so. 
On the other hand, it is abundantly clear that the Congress intended that the 
funds appropriated for the purpose in the First Deficiency Appropriation Act 
could be expended as of that date, and I accordingly express the hope that you 
will find it possible to answer the question in the affirmative. 

On page 699 of the Hearings before the Subcommittee of the House Committee 
on Appropriations on the First Deficiency Appropriation Bill, 1946, you will find 
an explanation of the estimate by Mr. Harry Kurth, Director of the Department’s 
Office of Budget and Finance, and a direct statement by him (referring to junior 
Foreign Service clerks) that “We wish to pay them back to the first of the year”. 
On page 700 of these Hearings, Mr. Kurth again testified that the estimate was 
for the full year and Representative Rabaut specifically acknowledged that under- 
standing. On pages 701 and 703 of the same document there are tables showing 
the estimates in detail for junior Foreign Service clerks and miscellaneous For- 
eign Service employees. These tables show for each employee concerned the 
existing rate of compensation, the proposed new rate, and the amount of each 
proposed increase, all on a fiscal year basis, i. e. effective as of July 1, 1945. No 
detailed estimate for employees of the Auxiliary Foreign Service was included 
in the Hearings but such an estimate, computed on a fiscal year basis, was 
prepared and will be supplied to your office if desired. 

I may add that these employees whose salaries are fixed administratively by 
the Secretary of State, and whose basic compensation the Department desires to 
increase in an equitable manner, work side by side throughout the world with 
officers and employees whose salaries are fixed by statute and whose basic rates 
of compensation were increased as of July 1, 1945, under the pay Act. The 
Department’s inability to adjust their pay on a comparable basis has resulted in 
a lowering of morale throughout the service at a time when lowered morale can 
be least afforded. In an effort to prevent as much dissatisfaction as possible 
and to inform them of the contemplated action, the employees concerned were 
advised months ago that in reporting the pay bill the House Committee on the 
Civil Service expressed no intention of discriminating against them and that the 
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Department had requested funds to adjust their compensation on a comparable 
basis as of July 1, 1945. I am therefore confident in your concurrence that should 
the Department be required to inform them at this late date that the funds which 
Congress has now appropriated can not be used on a fiscal year basis, the result 
would be most detrimental to the Foreign Service. 

The matter is one of such urgency that I should be grateful if I might have 
your reply at a very early date. 

Executive Order No. 8396, April 18, 1940, issued pursuant to the 
act of February 23, 1931, 46 Stat. 1207 (amended by the act of May 3, 
1945, Public Law 48, 59 Stat. 102), provides in pertinent part as 
follows: 

I-6. Compensation of Officers and Employees of the Foreign Service.—The 
compensation of officers and employees of the Foreign Service shall be at the 
rates established by law or by regulation of the Secretary of State. 

It appears that compensation rates for the employees referred to in 
your letter, not being prescribed by law, were fixed administratively 
pursuant to the above-quoted Executive order, and since such em- 
ployees are not within the purview of the Federal Employees Pay Act 
of 1945, any increase in their rate of compensation must be effected by 
administrative action, contingent upon the availability of funds for 
that purpose. Funds necessary to increase the basic salary rates of 
Foreign Service employees who are not within the purview of the 
Federal Employees Pay Act of 1945, in the same amount that corre- 
sponding rates would be increased under the provisions of the said act, 
were provided by the First Deficiency Appropriation Act of 1946, 
Public Law 269, approved December 28, 1945, 59 Stat. 652, as follows: 

Salaries of clerks, Foreign Service: For an additional amount, fiscal year 
1946, for “Salaries of clerks, Foreign Service”, including the objects specified 
under this head in the Department of State Appropriation Act, 1946, $838,000. 

Miscellaneous salaries and allowances, Foreign Service: For an additional 
amount, fiscal year 1946, for “Miscellaneous salaries and allowances, Foreign 
Service”, including the objects specified under this head in the Department of 
State Appropriation Act, 1946, $258,000. 

By virtue of the provisions of the act of February 23, 1931, 
(amended by Public Law 48) and Executive Order No. 8396, supra, 
there is no question but that the funds appropriated by the above- 
quoted Deficiency Act are available for administrative salary increases 
of the involved employees from the date of the said Deficiency Act 
(December 28, 1945). However, the question is presented whether 
such funds are available for payment of the increased salary rates 
retroactively effective to July 1, 1945. 

It has been held in numerous decisions of this office that adminis- 
trative changes in salary rates may not be made retroactively effective 
in the absence of a statute specifically so providing, and that the effec- 
tive date of salary changes resulting from administrative action exclu- 
sively is the date on which the action is taken by the administrative 
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official vested with proper authority. See 10 Comp. Gen. 514, and the 
authorities cited therein. 

The appropriate office of a deficiency appropriation is to provide 
funds for the payment of an obligation legally created and for which 
sufficient funds are not available in the appropriation originally made 
for that purpose. 4 Comp. Dec. 61. In the absence of express lan- 
guage to the contrary, a deficiency appropriation is subject to the same 
restrictions as to the objects for which it can be used as attached to the 
original appropriation. Accordingly, even if the Department of State 
appropriation for the fiscal year 1946 had been sufficient to permit 
administrative increases in the salary rates of Foreign Service em- 
ployees, such increase could not have been made effective prior to the 
date on which the increase was authorized by competent administrative 
action. In the instant case, administrative action was not taken on 
July 1, 1945, to grant the salary increases in question, and furthermore, 
in the absence of sufficient funds in the current appropriation such 
action legally could not have been taken. (31 U.S. C. 665). Obvi- 
ously, then, no liability for the proposed retroactive payments was 
created on July 1, 1945, and could not have been created, legally, prior 
to the approval date of the First Deficiency Appropriation Act of 1946 
(December 28, 1945). Since no ambiguity appears in the language 
of the said Deficiency Act, resort to extrinsic aid may not be had 
under well known rules of statutory construction. Also, the rule is 
well established that a statute may not be enlarged by construction. 
To make the funds available for retroactive salary increases to July 1, 
1945, would be tantamount to putting words in the statute which are 
not there, for the purpose of changing its clear meaning. 

In view of the foregoing, I have to advise that funds provided by the 
First Deficiency Appropriation Act of 1946, swpra, are not available 
retroactively to July 1, 1945, for basic salary increases to employees 
of the Foreign Service whose rate of compensation is not prescribed by 
law, but on the contrary, is dependent upon administrative action. 


(B-55045) 


PAY—LONGEVITY—SERVICE CREDITS—INACTIVE SERVICE OF NAVY 
NURSES IN ARMY NURSE CORPS OR NAVY NURSE CORPS 


The provisions of section 1 (b) of the act of December 3, 1945, authorizing mem- 
bers of the Navy Nurse Corps to count as service “full time for all periods 
during which they held appointments as nurses or commissions in the Army 
Nurse Corps or the Navy Nurse Corps” may not be regarded as authorizing 
Navy nurses to count inactive service as members of such Corps in computing 
their length of service for pay purposes, so as to give Navy nurses a pay 
advantage over Army nurses, who may count “active service,” only, for such 
purposes under the provisions of séction 4 of the act of June 22, 1944. 
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Comptroller General Warren to the Secretary of the Navy, February 25, 1946: 


Consideration has been given your letter of January 10, 1946, in part 
as follows: 









There is forwarded herewith a letter from the Bureau of Supplies and Accounts, 
Navy Department, dated January 4, 1946, with enclosure of proposed AlNav con- 
taining instructions as to the service which may be counted for all pay purposes 
by Regular Navy and Naval Reserve nurses, based on the provisions of the Act 
Sprroved December 3, 1945 (Public Law 244, 79th Congress), effective as of July 
10, 1944 (except as therein otherwise specified) and until six months after the 
termination of the present war as declared by Presidential proclamation or by 
concurrent resolution of the Congress, whichever shall first occur. 

For reasons fully set forth in the enclosed letter from the Bureau of Supplies 
and Accounts, your approval is requested of the enclosed proposed AlNav to give 
effect to the cited act of December 3, 1945. 


The enclosure dated January 4, 1946, from the Chief of the Bureau 
of Supplies and Accounts is as follows: 


Ref: (a) Section 19 of the act of February 2, 1901 (31 Stat. 753). 

(b) Act of May 13, 1908 (34 U. S. Code 42). 

(c) Army Appropriations Act approved March 23, 1910 (36 Stat. 249). 

(d) Decision of Comptroller of the Treasury dated 31 October 1910 (17 
Comp. Dec. 306). 

(e) Section 1 of the act of July 9, 1918 (10 U. S. Code 161). 

(f) Section 4 of the act of July 9, 1918 (40 Stat. 879). 

(g) Section 13 of the act of June 10, 1922 (42 Stat. 681) (37 U. S. 
Code 22). 

(h) Decision of Comptroller General A-22755 dated 12 May 1928 (7 
Comp. Gen. 719). 

(i) First proviso clause of section 4, Title I, of the Naval Reserve Act 
of 1938 (34 U. S. Code 853b). 

(j) pine 7, Title I, of the Naval Reserve Act of 1938 (34 U. S. Code 

e). 

(k) Section 13 of the Pay Readjustment Act of 1942 (37 U. S. Code 113). 

(1) Section 3 of the act of December 22, 1942 (10 U. S. Code 164). 

(m) Act of February 26, 1944 (34 U. S. Code 262). 

(n) Section 4 of the act of June 22, 1944 (50 U. S. Code 1594). 

(0) House Report No. 1160 on H. R. 4411, enacted as reference (p). 

(p) Public Law 244, 79th Congress, approved December 3, 1945. 

Encl: (A) Proposed ALNAV. 

1. Prior to enactment of the act of June 22, 1944 members of the Navy Nurse 
Corps, by reason of the assimilation provisions contained in reference (b) or by 
joint provisions of law specifically applicable to members of both the Army and 
Navy Nurse Corps, were entitled to the same pay, allowances, emoluments and 
privileges provided by or in pursuance of law for the Nurse Corps of the Army. A 
departure from this long-standing legislative practice of maintaining parity 
between the Army and Navy Nurse Corps was occasioned by the enactment of the 
act of June 22, 1944. In this connection it is pointed out that the Comptroller 
General, in decision B-51002 dated 18 November 1945, stated that while the 1908 
act, in effect, assimilated the pay and allowances of members of the Navy Nurse 
Corps with those authorized for members of the Army Nurse Corps, the said act 
does not operate to continue such assimilation when the Congress has made 
specific provisions for the pay, allowances and other benefits of members of the 
Navy Nurse Corps. Therefore, on and after 10 July 1944 the pay rights of 
members of the Navy Nurse Corps are solely for determination under the provi- 
sions of reference (p). 

2. Under the provisions of reference (m) members of the Navy Nurse Corps hold 
commissioned rank, and the purpose of H. R. 4411, enacted as reference (p), was 
to vest in them the right (a) to receive, during the effective period specified 
therein, active duty pay and allowances at the rates prescribed for other commis- 
sioned officers (male and female) of the naval service of corresponding rank and 
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length of service for pay purposes, and (b) to confer upon them the same benefits 
and privileges with respect to higher retired pay, if retired for physical disability, 
as is now enjoyed by other commissioned officers (male and female) of the naval 
service who are retired for physical disability while serving in higher rank under 
a temporary appointment made pursuant to the authority contained in the act of 
July 24, 1941, The following résumé of legislative history with respect te the 
service which members of the Navy Nurse Corps have been entitled to count in 
determining their annual rate of base pay under permanent pay laws, or their 
base pay plus longevity increases under temporary pay legislation, is recited to 
show the basis for the language in reference (p) with respect to the periods of 
service which members of the Navy Nurse Corps are entitled to count in determit- 
ing period pay and longevity increases under the current pay law: 

(a) Reference (c) provided, inter alia, for payment to members of the 
Female Nurse Corps of the Army of certain increased pay for “service in said 
Corps”. Reference (c) was both prospective and retrospective with respect to 
the service which members of the Army Nurse Corps, and the Navy Nurse Corps 
by assimilation, were entitled to count in determining their rate of annual pay 
on and after 23 March 1910, and the accounting officers interpreted the cited 
reference as authorizing members of both the Army and Navy Nurse Corps to 
count for pay purposes active service as a Nurse (Regular or Reserve) in either 
the Army Nurse Corps or the Navy Nurse Corps from 2 February 1901 and 13 
May 1908, respectively. 

(b) Reference (f) which repealed reference (c), constituted the first authority 
for members of the Army Nurse Corps, and the Navy Nurse Corps by assimila- 
tion, to count service as a contract nurse prior to 2 February 1901. Reference 
(f) reiterated the authority for payment of certain increased pay for service 
in said Corps and, in addition, provided for “including in all cases time of 
service as a contract nurse”. 

(c) Reference (f) was repealed, effective 1 July 1922, by Section 22 of the act 
of June 10, 1922. Neither reference (g) nor reference (k) specifies the service 
which members of the Army and Navy Nurse Corps may count for purpose of 
determining their annual rate of base pay. Instead, an annual base pay is 
prescribed during the “first three years of service” and during each three-year 
period thereafter until the thirteenth year is reached. It was considered that 
“years of service” as used in references (g) and (k) was synonymous with 
the term “service in said Corps” as used in reference (c). Therefore, the rule 
in reference (d) was accepted as being in effect and, under the cited pay laws of 
1922 and 1942, members of the Navy Nurse Corps appointed on and after 1 July 
1922 have been authorized to count active service as a regular or reserve nurse 
in the Army or Navy Nurse Corps in determining their annual rate of base pay. 

(d) The provisions of section 8 of the act of May 13, 1926, as reenacted in 
reference (k), provides that for the purpose of computing eligibility for retire- 
ment and retired pay members of the Army and Navy Nurse Corps are entitled 
to count active service in the Army and Navy Nurse Corps, active service as a 
contract nurse prior to 2 February 1901 and service as a Reserve Nurse on active 
duty since 2 February 1901. Such provision, however, has no application in 
computing service creditable for determining rate of annual base pay on the 
active list. 

(e) Reference (1) was the first provision of law since reference (f) which 
specifically set forth by name and type the service which members of the Army 
and Navy Nurse Corps were entitled to count for longevity pay purposes. Such 
provision of law, which merely enumerated the service previously set forth in 
the act of May 13, 1926 as creditable for the purpose of determining eligibility 
for retirement and retired pay, actually did not serve to augment the service 
creditable for pay purposes since 1 July 1922 other than to authorize a member 
of the Army or Navy Nurse Corps [if such there was on active duty] appointed 
on and after 1 July 1922, to include civilian service as a contract nurse prior 
to 2 February 1901. 

(f) Under the provisions of reference (n) members of the Army Nurse Corps, 
on and after 10 July 1944, are entitled to count for all purposes active service 
as a regular or reserve nurse in the Army or Navy Nurse Corps, as well as 
service rendered pursuant to an appointment made under the act of June 22, 
se However, reference (n) has no application to members of the Navy Nurse 

rps. 
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8. Section 1 of the act of December 3, 1945, insofar as germane to the matter 
presented herein, provides that during the effective period of that act as estab- 
lished in Section 4 thereof, each member of the Navy Nurse Corps shall receive 
the same pay, money allowance for subsistence and rental of quarters as now or 
hereafter may be prescribed by law for officers of the Regular Navy of correspond- 
ing rank and corresponding length of service creditable for pay purposes. Since 
the rate of pay applicable as prescribed by law for officers of the Regular Navy 
is predicated upon rank and length of service it was necessary to set forth the 
service creditable for pay purposes in the case of nurses in order to establish a 
criterion for determining “corresponding length of service”. Section 1 (b) of 
the cited act states that in computing service for all pay purposes of members 
of the Navy Nurse Corps (whose prior military service, by reason of their 
professional qualifications and training normally would have been restricted to 
the Army or Navy Nurse Corps), such persons shall be credited with full time 
for all periods during which they have held appointments as nurses or commis- 
sions in the Army Nurse Corps or Navy Nurse Corps. Under the provisions of 
section 3 of the cited act Reserve members of the Navy Nurse Corps when em- 
ployed on active duty are entitled to the same pay and allowances as members 
of the Regular Navy Nurse Corps. This latter prevision is in keeping with 
other legislative enactments defining the pay status of members of the Naval 
Reserve when employed in active Federal service. 

4. With respect to the choice of this particular phraseology to describe the 
service creditable for all pay purposes, it is pointed out that retired members 
of the Navy Nurse Corps have not been called to active duty during the present 
war and members of the Navy Nurse Corps retired on and after 7 December 1941 
have been released from active duty coincident with retirement. Therefore, 
from a practical standpoint, there was no reason to include in current legisla- 
tion of a temporary nature authority for active members of the Navy Nurse 
Corps to count for all pay purposes service as a contract nurse prior to 2 February 
1901, as Navy nurses who might have had service in such organization, which 
was abolished approximately 45 years ago, have already been placed on the 
retired list. Furthermore, since the basic law (references (a), (b) and (e)) 
setting forth the composition of the Army and Navy Nurse Corps clearly states 
that such Corps will consist of a superintendent, as many chief nurses, nurses, 
and Reserve nurses as may be needed, there likewise existed no practical reason 
for including redundant language to provide that service under an appointment 
as a Reserve nurse in the Army Nurse Corps since 2 February 1901 and as a 
Reserve nurse in the Navy Nurse Corps since 138 May 1908 was creditable for 
pay purposes. 

5. The primary purpose of the language used in sections 1 (b) and 8 of the 
act of December 3, 1945 was to enable regular members of the Navy Nurse Corps, 
and Reserve members of the Navy Nurse Corps while employed on active duty, 
to count for all pay purposes active as well as inactive service as a Regular or 
Reserve nurse in the Army or Navy Nurse Corps under a valid appointment or 
commission. This conclusion is supported by the fact that since 1942 the general 
legislative trend has been to authorize the counting of inactive service in the 
Reserve components of the armed forces for pay purposes and also that the 
language in question is identical with the language used in sections 1, 8, 3A and 
9 of the Pay Readjustment Act of 1842 as amended, under which the several 
classes of personnel mentioned therein, including members of the Women’s 
Reserve of the Naval Reserve, are entitled to count for all pay purposes full time 
for all periods during which they have held commissions, appointments or were 
enlisted in the various services enumerated in the applicable sections. In 
accordance with existing decisions of the Comptroller General the persons on 
the active list who are paid under the cited sections are entitled to count all 
service, active and inactive, including time on the retired list, under a valid 
commission, appointment or enlistment contract. 

6. In view of the foregoing, it is recommended that the enclosure, which 
represents proposed instructions to be issued to give effect to the act of December 
8, 1945, be submitted to the Comptroller General for approval. It is recommended 
that the Comptroller General be requested to expedite action on this matter in 
order that such instructions may be promulgated for the guidance of the service 
in effecting appropriate adjustments in the pay accounts of members of the 
Navy Nurse Corps. 
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The proposed ALNAV reads as follows: 


PUBLIC LAW 244 APPROVED 8 DECEMBER 1945 PROVIDES EFFECTIVE 
10 JULY 1944 AND UNTIL SIX MONTHS AFTER WAR MEMBERS NAVY 
NURSE CORPS SHALL RECEIVE SAME PAY AND ALLOWANCES NOW OR 
HEREAFTER PRESCRIBED BY LAW FOR OFFICERS REGULAR NAVY X 
RATES OF PAY SHOWN TABLES I and II ART 2140-0 SANDA MEMO APPLI- 
CABLE MEMBERS OF NAVY NURSE CORPS X TABLD III HEREBY MOD- 
IFIED ACCORDINGLY X IN COMPUTING SERVICE FOR ALL PAY PUR- 
POSE NURSES SHALL BE CREDITED FULL TIMB FOR ALL PERIODS 
DURING WHICH THEY HELD APPOINTMENT AS REGULAR OR RESERVE 
NURSES OR COMMISSIONS IN ARMY OR NAVY NURSE CORPS X_ DIS- 
BURSING OFFICERS AUTHORIZED MAKE CREDIT ON PRESENT PAY 
RECORD HIGHER PAY PERIOD REASON OF LONGEVITY X 


Sections 1, 3, and 4 of Public Law 244, approved December 3, 1945, 
59 Stat. 594, 595, provide as follows: 


That during the effective period as defined in section 4 hereof, (a) each 
member of the Navy Nurse Corps shall receive the same pay, money allowances 
for subsistence and for rental of quarters, mileage and other travel allowances, 
that are now or may hereafter be prescribed by law for officers of the Regular 
Navy of corresponding rank and length of service, which shall include, on and 
after October 1, 1944, all allowances and benefits on account of dependents as 
provided in section 4 of the Pay Readjustment Act of 1942, as amended. 

(b) In computing the service for all pay purposes of members of the Navy 
Nurse Corps, such persons shall be credited with full time for all periods during 
which they held appointments as nurses or commissions in the Army Nurse 
Corps or the Navy Nurse Corps. . 

* ” om = a * = 

Sec. 3. The provisions of this Act shall apply equally to Naval Reserve 
members of the Navy Nurse Corps while employed on active duty. 

Sec. 4. The effective period as used herein shall mean the period beginning on 
July 10, 1944 (except as otherwise specified in section 2 and except that no 
allowances or benefits under any section of this Act on account of dependents 
for any period prior to October 1, 1944, shall accrue by reason of the enactment 
of this Act), and ending six months after the termination of the present war 
as declared by Presidential proclamation or by concurrent resolution of the 
Congress, whichever shall first occur. 


The primary purpose of section 1 of the said act is to permit mem- 
bers of the Navy Nurse Corps to be credited, during the temporary 
period stated in section 4, with the service therein prescribed for 
purposes of advancement to higher pay grades, as is now authorized 
under the act of June 22, 1944, 58 Stat. 324, for members of the Army 
Nurse Corps temporarily appointed commissioned officers in the Army 
of the United States. However, in view of the provision of section 
1 (b) of the act of December 3, 1945, authorizing members of the 
Navy Nurse Corps to count as service for all pay purposes “full time 
for all periods during which they held appointments as nurses or com- 
missions in the Army Nurse Corps or the Navy Nurse Corps,” and 
the express provision in section 4 of the act of June 22, 1944, restricting 
service that may be counted for pay purposes by Army nurses to 
“active service” in the Army Nurse Corps and the Navy Nurse Corps, 
and “active service” as a contract nurse prior to February 2, 1901, 
the question has arisen as to whether the said section 1 (b) properly 
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may be viewed as authorizing Navy nurses to count inactive service 
as a member of the Navy Nurse Corps or the Army Nurse Corps in 
computing length of service for pay purposes. 

While the language appearing in the said section 1 (b)—which was 
drafted by the Navy Department—might be viewed literally as au- 
thorizing members of the Navy Nurse Corps to count inactive service 
in the Army Nurse Corps and the Navy Nurse Corps, the legislative 
history of the said act so clearly shows a purpose to place Navy nurses 
only on a parity with Army nurses with respect to pay and allowances 
as to require the conclusion that the Congress had no intention of 
authorizing Navy nurses to count inactive service for pay purposes, 
thereby placing them in a more favorable position in that respect 
than that provided by law for Army nurses. In that connection, see 
the hearings on H. R. 4411, 79th Congress, which became the said act - 
of December 3, 1945, before the Committee on Naval Affairs, House 
of Representatives, October 24, 1945, wherein it was stated with re- 
spect to the purpose of the proposed legislation : 

The Chairman. Let the committee come to order. The committee has before 
it today for consideration a bill coming from the Bureau of Medicine and Surg- 
oy, 2.44. * F 


* - ” * * * * 

The Chairman. What you are seeking by this act is merely the equivalent of 
the Nurse Corps as provided for the Army by that act? [Act of June 22, 1944.] 

Admiral McIntire. The intent of this bill is to bring up the Navy Nurse Corps 

at last to the equivalent of the Army Nurse Corps. 
Neither such hearings nor the committee’s report on the bill, House 
Report No. 1160, October 29, 1945—apparently drafted by the Judge 
Advocate General of the Navy, see page 1675 of the said hearings— 
contains any indication of a purpose to place Navy nurses in a more 
favorable position than Army nurses by permitting Navy nurses to 
count inactive service in computing service for pay purposes. On the 
contrary, the said report shows that the purpose of the bill was to cor- 
rect existing inequalities between the pay and allowances and retire- 
ment benefits of Army nurses and Navy nurses, which arose by reason 
of the passage of the act of June 22, 1944, authorizing certain mone- 
tary benefits for Army nurses not authorized by law for Navy nurses, 
and to give Navy nurses an equal status with Army nurses with the 
same length of service. Moreover, the said report definitely illus- 
trates the point that the purpose was to place Navy nurses on a parity 
with Army nurses for pay and allowance purposes, as follows: 

A few examples will illustrate the existing inequalities: A Navy nurse of 
the rank of ensign with 6 years’ service receives monthly pay of $165 and rental 
allowance of $45 whereas an Army nurse or other commissioned officer of the 
same rank and length of service receives monthly pay of $183.33 and rental 


allowance of $60. Similarly, a Navy nurse of the rank of senior lieutenant with 
18 years’ service and a dependent receives monthly pay of $260, rental allowance 
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of $90 and subsistence allowance of $42, whereas an Army nurse or commissioned 
officer similarly situated receives $325, $105, and $63, respectively. * * * 
The proposed legislation seeks to correct these inequalities. The first section 
of the bill grants credit of service for purposes of advancement to higher pay 
grades and resultant increase in subsistence and rental allowance. The in- 
creased pay and allowances provided would be retroactive to July 10, 1944 (the 
date Army nurses received commissioned status and subject increases). * * * 


Also, to the same effect is the report of the Committee on Naval Af- 
fairs, United States Senate, Senate Report No. 695, November 6, 1945, 
which reads in part as follows: 


The Committee are of the opinion that members of the Navy Nurse Corps should 
be placed on a par with respect to pay, allowances, and retirement privileges, 
with the members of the Army Nurse Corps, and other women in the Reserve 
components of the Army and Navy, and therefore recommend enactment of the 
bill. 


Thus, to view the said section 1 (b) as authorizing Navy nurses to 
‘count their inactive service for pay purposes would only serve to 
create an inequality in their favor, instead of accomplishing the pur- 
pose of the act, that is, the correction of the existing inequalities 
between the pay and allowances of Army nurses and Navy nurses. 

Further support for the view that it was the legislative intent to 
place Army nurses and Navy nurses only on a parity with respect to 
pay and allowances is contained in the debate on the said bill on the 
floor of the House of Representatives (Congressional Record of No- 
vember 5, 1945, page 10534), as follows: 


Mr. SPARKMAN. Mr. Speaker, reserving the right to object, I wonder if the 
gentlewoman from Maine, the author of this bill, would explain to us just what 
it provides. 

Mrs. SmirH of Maine. Mr. Speaker, the bill merely proposes to rectify existing 
inequalities, and place the Navy nurses on the same basis as the Army nurses. 

Mr. SpaRKMAN. This does not in any way raise the Navy nurses above the pay 
level of the Army nurses, does it? 

Mrs. SmirH of Maine. No. It simply places them on an equal basis. As long 
as the Navy nurses are working, they get the same pay as the Army nurses, but 
as soon as they retire they go on 75 percent of their base pay. Perhaps the 
simplest illustration of the existing inequalities is the comparison of the retired 
pay of a Navy nurse with the rank of ensign to the retired pay of an Army nurse 
with the rank of second lieutenant—the Army equivalent of ensign. The retired 
ensign nurse gets only $67.50 monthly while the retired second lieutenant nurse 
gets $112.50 monthly. The difference is in the base pay of $90 as compared to 
$150. 

Mr. SparKMAN. Of course, the act under which the pay and allowances were 
set for the nurses was passed originally covering both branches. That is, both 
the Army Nurse Corps and the Navy Nurse Corps in the same legislation. Just 
how did this discrepancy creep into it? 

Mrs. SmirH of Maine. The gentleman will remember that when the law was 
amended affecting the Army nurses placed in this category, the Navy Department 
did not have proper information to submit on the floor, and the Committee on 
Naval Affairs decided to put it over until they could have a complete report 
from the Department, which has just now come in. 

Mr. Sparkman. And this is in pursuance of that intent? 

Mrs. Smrrxu of Maine. That is right. 

Mr. Sparkman. I withdraw my reservation of objection, Mr. Speaker. 

Mr. Brooxs. Reserving the right to object, Mr. Speaker, I should like to ask 
the gentlewoman a question. 
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I notice in paragraph 1 of the bill, which refers to the fact that the pay of the 
nurses in the Navy shall be the same amount as that of naval officers of the 
same rank. Will that in any way bring about a discrepancy between the Navy 
nurse pay and the Army nurse pay? 

Mrs. SmitH of Maine. No. It will bring the Navy nurse pay to the same place 
as the Army nurse pay. The Navy nurses were given the relative rank but not 
the relative pay as far as retirement is concerned. This bill will correct this 
and put them on the same basis as other commissioned officers, Army nurses, 
Waves, Wac’s, and so forth. 

Mr. Brooks. As long as naval officers of the same rank are getting the same 
pay as Army officers of similar rank, the same situation will prevail with refer- 
ence to nurses? 

Mrs. SmitH of Maine. It places everybody on the same basis. 

The SPEAKER pro tempore. Is there objection to the present consideration of 
the bill? 

There being no objection, the Clerk read the bill. * * * 

> * & *x * # * 


The bill was ordered to be engrossed and read a third time, was read the third 
time, and passed, and a motion to reconsider was laid on the table. 

In view of such clear and unmistakable evidence of a legislative 
intent to place Navy nurses only on a parity with Army nurses for 
pay purposes, and in the absence of any indication in the hearings, 
reports of the committees, or debate on the bill to the contrary, this 
office would not be warranted in concluding that the said section 1 (b) 
was intended to authorize Navy nurses to be credited with inactive 
service in computing their length of service for pay purposes thus 
giving them a pay advantage over Army nurses in that respect. If, 
in drafting the language of section 1 (b) of the bill, it was the pur- 
pose of the Navy Department to authorize counting inactive service 
and thereby to obtain a pay advantage over the Army Nurse Corps, 
it does not appear that such purpose was disclosed to the legislative 
committees or to the Congress, and, in that situation, such language 
may not be applied literally as accomplishing a result so evidently at 
variance with the legislative intent otherwise disclosed. By long- 
settled rules of statutory construction, the operation of a statute must 
be restricted within narrower limits than its words import where the 
literal meaning embraces cases not intended by the legislative body; 
the strict letter of a statute must yield to its evident spirit and purpose 
when that is necessary to give effect to the intent of the Congress; and 
constructions of statutes are to be made according to the intention of 
the makers, and sometimes are to be expounded against the letter to 
preserve the intent. 6 Comp. Gen. 288; 19 id. 516; and cases cited. 
See, also, United States v. Dickerson, 310 U. S. 554, that there should 
be “a considered weighing of every relevant aid to construction” in 
determining the meaning of an act of Congress, and Harrison v. 
Northern Trust Company, 317 U. S. 476, that resort to explanatory 
legislative history is not forbidden no matter how clear the words 
may first appear on superficial examination. 
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In the light of the legislative history of the statute here involved, 
I have to advise that the proposed ALNAYV, although it follows lit- 
erally the language of section 1 (b) with respect to crediting Navy 
nurses with full time for all periods during which “they held appoint- 


ments 


* * * or commissions,” may not be viewed as in accord- 


ance with law to the extent that it may be understood and applied as 
authorizing the counting of inactive service for pay purposes. 


(B-38279) 


COMPENSATION—DOUBLE—APPLICABILITY OF LIMITATIONS TO WAR- 
RANT OFFICER RETIRED WITH RANK AND PAY OF COMMISSIONED 
WARRANT OFFICER 


A Navy warrant officer who was placed on the retired list with the rank and 
retired pay of a commissioned warrant officer pursuant to the provisions in 
34 U. 8S. Code 417 and 390 is to be regarded as having been retired “for or 
on account of services as a commissioned officer” within the meaning of 
section 212 of the act of June 30, 1932, as amended, limiting to $3,000 the 
combined rate of civilian compensation and retired pay, even though such 
officer was saved the retired pay of a warrant officer if higher than that of 
his commissioned rank which was not actually held prior to retirement. 


Comptroller General Warren to the Secretary of the Navy, February 26, 1946: 


Reference is made to your letter of July 3, 1945, requesting a deci- 
sion as to the applicability of section 212 of the Economy Act approved 
June 30, 1932, 47 Stat. 406, as amended, 5 U. S. C. 59a, in the case of 
Chief Radio Electrician Thomas Gardner Randall, U. S. Navy, Re- 
tired, under the conditions set forth in a letter dated June 14, 1945, 
from the Chief of the Bureau of Supplies and Accounts, Navy Depart- 
ment, which letter is as follows: 


Refs: 


Encls: 


(a) Section 1453, Revised Statutes. 
(b) Act of March 4, 1911 (36 Stat. 1267) as amended (34 U. S. Code 390). 
(c) Act of August 29, 1916 (39 Stat. 578). 
(d) Section 1 of the Act of June 10, 1922, as amended by the Act of 
February 16, 1929 (37 U. S. Code 5). 
(e) Decision of Comptroller General A-11027 dated 27 October 1925, 
citing 27 Comptroller Decision 512. 
(f) Section 212 of the Economy Act of June 30, 1932, as amended 
([5] U. S. Code 59a). 
(g) Decision of Comptroller General A-87457 dated 6 August 1937, 
(h) Section 8 of the Act of June 16, 1942, as amended by the Act of 
September 7, 1944 (37 U. S. Code 108). 
(i) Decision of Comptroller General B-38279, dated 19 November 1943. 
(A) Copy of Bureau of Navigation letter prepared 12 April 1928, 
42062-73 over Nav-322-MAH, to Radio Blectrician Randall. 
(B) Copy of Bureau of Navigation letter dated 3 May 1928, Nav-324— 
RES, to Chief Radio Dlectrician Randall. 
(C) Copy of Secretary of the Navy letter dated 30 September 1930, 
Nay-324-RES to Chief Radio Electrician Randall. 


1. The subject named officer on 6 September 1918 accepted temporary appoint- 
ment as Gunner (Radio) to rank from 20 August 1918, and served on active 
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duty as a warrant officer until 25 April 1928, date of transfer to the retired 
list under the provisions of 34 U. 8. Code 390 and 417. In accordance with the 
provisions of 34 U. S. Code 394 he was issued a commission dated 18 April 1928 
as a Chief Radio Electrician on the retired list to rank from 20 August 1924, 
such date of rank being 6 years from date of rank as a warrant officer (See 
Section 12 of the Act of March 38, 1899, as amended by the Act of April 27, 1904 
(30 [33] Stat. 346) and Act of February 15, 1929 (45 Stat. 1180), as amended 
(34 U. S. Code 331a). Although the subject named officer may have been eligible 
for advancement to chief warrant officer on 20 August 1924, he was not so 
advanced on the active list, but on effective date of retirement he was placed 
on the retired list with the rank to which his seniority entitled him to be 
promoted in conformity with the provisions of 34 U. S. Code 390. Therefore, 
under the ruling in reference (g) he was not entitled, under the provisions of the 
Act of March 4, 1913 (37 Stat. 892), to pay and allowances of a commissioned 
warrant officer for any period from 20 August 1924 to 25 April 1928, as he had 
never served on the active list in that capacity. 

2. Certificate of creditable record during first 10 years commissioned service 
was issued by the Secretary of the Navy on 30 September 1930, but in view of 
the fact that under the provisions of reference (d) this officer was only entitled 
to count commissioned service for longevity as well as period pay purposes, 
he was paid from 16 February 1929 to date his account was adjusted under 
ALNAV 200-44, retired pay based on the saved pay of a warrant officer with 
over 12 years service for pay purposes. Under the provisions of reference (h), 
retroactive to 1 June 1942, Chief Radio Blectrician Randall is authorized to 
include, in the computation of retired pay to which entitled as a commissioned 
warrant officer, prior enlisted and warrant service, and on 1 June 1942, became 
entitled to retired pay computed on the active duty pay prescribed for a commis- 
sioned warrant officer, during first ten years commissioned service, and with 
over 12 years’ service for longevity pay purposes, such pay being in excess of the 
saved pay of a warrant officer. The Act of February 15, 1929, insofar as here 
pertinent, provides that officers who have heretofore been commissioned chief 
warrant officers shall, for all purposes, be regarded as having been so commis- 
sioned from the date of completion of 6 years service as warrant officer, with 
the proviso that no back pay or allowances shall be held to have accrued prior to 
the enactment of such Act. Therefore, under the cited provision of law and 
decision of the Comptroller General A-31617 of 13 August 1931, the constructive 
date of commission as chief warrant officer in this case is 20 August 1924; con- 
sequently on date of retirement Chief Radio Blectrician Randall had no actual 
commissioned service, but he did have constructive commissioned service amount- 
ing to 8 years 8 months and 5 days. (See also 7 Comp. Gen. 736 [746]). 

3. Chief Radio Electrician Randall was employed by Local Draft Board No. 142, 
Selective Service System, Santa Barbara, California, at a salary of $108 per 
month from 17 October 1940 to 31 January 1943, during which period he was actu- 
ally credited retired pay at the rate of $141.75 per month, such combined rates 
of retired and civilian pay being less than the limitation imposed thereon in 
reference (f). On and after 1 February 1943 his salary was increased to $150.00 
per month, and the latest data available shows that the pay attached to his civilian 
employment is now $166.67 per month. Effective 1 June 1942, this officer, under 
the provisions of reference (h) became entitled to retired pay at the rate of 
$157.50 per month, i. e. 75% of the active duty pay prescribed for a chief warrant 
officer on the active list with equivalent length of service. Reference (i) which 
relates to claim submitted by Chief Radio Electrician Randall in connection with 
civilian compensation from 17 October 1940 to 31 January 1943, infers that the 
retired status of this officer does not come within the purview of reference (f) 
but, in order to protect the djsbursing officer carrying his retired pay accounts, 
it is considered advisable to secure a confirmation of this implied ruling after 
consideration by the Comptroller General of the additional data contained herein. 
Therefore, it is recommended that this matter be referred to the Comptroller 
General for determination. 


Section 212 of the Economy Act of June 30, 1932, as amended, 5 
U. S. C. 59a, provides as follows: 
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(a) After June 80, 1932, no person holding a civilian office or position, ap- 
pointive or elective, under the United States Government or the municipal govern- 
ment of the District of Columbia or under any corporation, the majority of the 
stock of which is owned by the United States, shall be entitled, during the period 
of such incumbency, to retired pay from the United States for or on account of 
services as a commissioned officer in any of the services mentioned in Title 37, at 
a rate in excess of an amount which when combined with the annual rate of com- 
pensation from such civilian office or position, makes the total rate from both 
sources more than $3,000; and when the retired pay amounts to or exceeds the rate 
of $3,000 per annum such person shall be entitled to the pay of the civilian office 
or position or the retired pay, whichever he may elect. As used in this section 
the term “retired pay” shall be construed to include credits for all service that 
lawfully may enter into the computation thereof. 

(b) This section shall not apply to any person whose retired pay, plus civilian 
pay, amounts to less than $3,000: Provided, That this section shall not apply 
to regular or emergency commissioned officers retired for disability incurred in 
combat with an enemy of the United States or for disabilities resulting from an 
explosion of an instrumentality of war in line of duty during an enlistment or 
employment as provided in Veterans Regulation Numbered 1 (a) part I, para- 


graph I. 

The assumption in the decision of November 19, 1943, B-38279, 
where the question was not directly involved, that Mr. Randall did 
not come within such provisions of section 212 of the Economy Act 
was based on an administrative report to the effect that he had not 
been retired for or on account of service as a commissioned officer. 
However, it appears from the statement of service now submitted that 
on April 25, 1928, Mr. Randall, while serving as a warrant officer, was 
placed on the retired list with the commissioned rank of chief radio 
electrician, and from that date was entitled to receive the retired pay 
of a commissioned warrant officer, but was saved the right to the re- 
tired pay of a warrant officer if higher than that of his commissioned 
warrant rank. It was held in decision of February 18, 1936, 15 Comp. 
Gen. 706, 709, in the similar case of a boatswain who was retired on 
June 26, 1928, with the rank of chief boatswain, in accordance with 
the provisions of 34 U.S. C. 417 and 390, and was entitled to the retired 
pay of that commissioned rank, but received retired pay computed on 
the pay of a warrant officer, that such pay, nevertheless, was the appro- 
priate pay of his commissioned rank by reason of the saving clause 
applicable in such cases, and that as the combined rates of his civilian 
and retired pay exceeded $3,000 per annum, the provisions of section 
212 of the act of June 30, 1932, were for application. See, also, 14 
Comp. Gen. 842, and decision of August 6, 1937, A-87457. The effect 
of those decisions is that a person retired pursuant to statutory author- 
ity with the rank and pay of a commissioned officer is to be regarded 
as having been retired for or on account of services as a commissioned 
officer within the meaning of section 212 of the Economy Act, supra, 
although the commissioned rank was not actually held prior to retire- 
ment. Cf decision of January 11, 1946, B-53119, 25 Comp. Gen. 521. 
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In that connection, it may be noted that under the provisions of the 
act of February 15, 1929, 45 Stat. 1180, Mr. Randall was entitled to 
have his commission as a chief radio electrician antedated to August 
20, 1924, giving him constructive commissioned service of 3 years, 8 
months, and 5 days as of the date of his retirement with that rank. As 
under the principles of the cited decisions he is to be regarded as re- 
ceiving retired pay for or on account of services as a commissioned 
officer, within the meaning and intent of section 212 of the Economy 
Act, the combined rate of his retired pay and the pay of his civilian 
position under the United States Government is limited by the statute 
to $3,000 per annum, and, for such periods as the combined rate of pay 
exceeds or exceeded that amount, his retired pay should be adjusted 
accordingly. 


(B-51572) 
PAY—HIGHER COMMAND IN TIME OF WAR 


An Army officer assigned to a signal battalion of the Signal Corps—a combatant 
arm of the Army—who exercised a command above that relative to his grade 
while the battalion was stationed in the United Kingdom establishing and 
maintaining communications for an air command engaged in fighting the 
enemy is to be regarded as “serving with troops operating against an enemy” 
within the meaning of section 7 of the act of April 26, 1898, so as to be en- 
titled thereunder to the pay and allowances of the grade appropriate to the 
higher command so exercised, even though the United Kingdom was ex- 
cluded from the campaigns and battle areas by War Department General 
Orders No. 75. 

In view of the express delegation of authority to certain Army commanders 
to designate “by direction of the President” a junior of several officers of 
the same grade within a command as commander thereof without regard 
to relative seniority, written orders amended to show the date of prior 
verbal orders as the effective date a junior officer received such a designa- 
nation may be considered as “orders issued by competent authority” within 
the meaning of section 7 of the act of April 26, 1898, authorizing the pay 
and allowances of a higher grade for exercising a higher command in time 
of war, even though such amending orders did not contain the statement 
“by direction of the President.” 

The provision in paragraph 3 (b) 2 (a) of section 1, War Department Technical 
Manual 14-501, that “Advancement of pay period may never go beyond the 
pay period next higher to that corresponding to the officer’s grade” has 
reference to automatic advancements in pay periods by reason of length of 
service as prescribed by the Pay Readjustment Act of 1942, as amended, 
and has no application to the payment to an Army officer, pursuant to 
section 7 of the act.of April 26, 1898, of the pay and allowances of the ap- 
propriate higher pay period incident to the exercise of higher command in 
time of war. 


Assistant Comptroller General Yates to Major C. M. Andrews, U. S. Army, 
March 4, 1946: 

By indorsement dated July 31, 1945, there was transmitted to this 
office your letter of March 24, 1945, requesting decision whether pay- 
ment is authorized on a voucher, submitted therewith, stated in favor 
of Major Bertrand C. Fowler, Signal Corps, Headquarters, 932nd 
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Signal Battalion, Separate (Tactical Air Command), for the dif- 
ference in pay and allowances between those authorized for a lieu- 
tenant colonel and those authorized for a captain for the period Janu- 
ary 8, 1944, through October 14, 1944, during which time the officer, 
then a captain, was in command of that battalion. 

Paragraph 2, Special Orders No. 6, dated January 15, 1944, Head- 
quarters IX Air Support Command, reads as follows: 

2. DP, announcement is made of the appointment of CAPT. BERTRAND C. 


FOWLER, 0475095, Sig C, as Commanding Officer of 932nd Signal Battalion 
(ASC), effective 15 Jan 1944. 
* 


* 7 * 7 es * 
By order of Colonel CrumMRINE: 


Paragraph 3, Special Orders No. 7, dated January 17, 1944, issued 
by the same Headquarters, provided : 
3. So much of Par 2, SO No 6, this Hq as reads: “effective 15 Jan 1944” is 
amended to read: effective 8 Jan 1944. 
x * = + = a : 
By order of Colonel CRumMRINE: 


In connection with the above-quoted orders there has been furnished 
the following certificate : 


HEADQUARTERS 
XIX TACTICAL AIR COMMAND (REAR) 
APO 141, U. S. Army, 10 March 1945. 
CERTIFICATE 


1. Captain Bertrand C. Fowler, 0475095, Sig C, was placed in Command of 
the 932nd Signal Battalion on the 8 January 1944 by verbal order of Colonel 
Clarence E. Crumrine, Commanding Officer of the IX Air Support Command, 
and this was later confirmed and made a matter of record by IX Air Support 
Command Special Orders 6 and 7, dated 15 and 17th of January 1944 respectively. 
See Incls 8 and 4. 

2. The undersigned was Assistant Chief of Staff, A-1, at the time, and had 
complete knowledge of this assignment. 

3. ‘As shown by Incl 1, Lt. Colonel Guy N. Church, 0161806, Sig C, was relieved 


of Command of the 932 Signal Battalion on the 8th of January 1944. 
(S) Robert C. Byers, 
Rosert C. BYEks 
Lt Col, AO, AC of 8, A-t. 

The enclosures accompanying your letter disclose that from Janu- 
ary 8, 1944, the date on which Major Fowler was assigned command 
of the 932nd Signal Battalion, until June 30, 1944, that organization 
was stationed in the United Kingdom and, thereafter, during the 
period claimed it was stationed in France; that during the entire 
period for which the pay of the higher grade is claimed the primary 
duty of the battalion was to establish and maintain communications 
for the XIX Tactical Air Command, then engaged in fighting the 
enemy; and that during the entire period Major Fowler, then a cap- 
tain, was junior in rank to other captains present with the organization 
and available to exercise the function of its command. 
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Section 7 of the act of April 26, 1898, 30 Stat. 365, provides— 


That in time of war every officer serving with troops operating against an 
enemy who shall exercise, under assignment in orders issued by competent 
authority, a command above that pertaining to his grade, shall be entitled to 
receive the pay and allowances of the grade appropriate to the command so exer- 
cised: Provided, That a rate of pay exceeding that of a —= general shall 
not be paid in any case by reason of such assignment * 


The questions involved are stated in your letter as follows: 


Major Fowler claims the difference in pay between a Captain and a Lieutenant 
Colonel, over 14 years service, for the period from 8 January 1944 to 30 June 
1944, inclusive for services in the United Kingdom and 1 July 1944 to 14 October 
1944, inclusive for services on the continent, as shown in Enclosures 2, 11 and 12, 
under the provisions of Paragraph 3, AR 35-1620, dated 1 January 1930 as inter- 
preted by the Judge Advocate General as based on an opinion of the Attorney 
General shown in THE DIGEST OF OPINIONS OF THE JUDGE ADVOCATE 
GENERAL, 1912-40, Section 1428, paragraph 5. 

The questions in issue as to the validity of the proposed payment are as follows: 

1. Can the words “service with troops operating against an enemy” as inter- 
preted in the above mentioned opinion of Attorney General, be construed as 
being the same as “command of troops against the enemy”, for the period of the 
enclosed claim spent in the United Kingdom, particularly when General Order 
Number 75, War Department, dated 29 October 1943 states that the land areas 
of the United Kingdom for the period covered were not in a battle zone? Is this 
decision sufficient authority for payment of the enclosed claim? 

2. Is Special Order #6 (Enclosure #7) as amended by paragraph 6, Special 
Order #7 (Enclosure #8), Headquarters, IX Air Support Command, a legally 
constituted order inasmuch as the amendment is not confirmation of verbal 
orders of the Commanding Officer and hence the effective date is in violation 
of paragraphs 14 and 15, AR 310-50? Attention is invited to that part of the 
order which reads “By direction of the President.” 

3. Can additional pay for exercising command above that relative to grade 
(i. e., Captain to Lieutenant Colonel) be construed as a “jump” from the third 
to the fifth pay period, which would be in contravention to the Pay Readjustment 
Act of 1942 as amended by Act of 2 December 1942 as shown in Technical Manual 
14-501, Section I, Paragraph 3b (2) (a)? 


The opinion of The Judge Advocate General referred to in your 
letter is stated in language substantially similar to that contained in 
22 Op. Atty. Gen. 95, et seq., which formed the basis for the decision 
of the Court of Claims in Ferris v. United States, 57 C. Cls. 566, to the 
effect that troops assembled in camps of instruction in the United 
States were to be considered “as operating against an enemy” within 
the meaning of section 7 of the act of April 26, 1898, supra. However, 
upon appeal, that decision was reversed by the Supreme Court of the 
United States (United States v. Ferris, 265 U. S. 165), and with respect 
to the said act of 1898, it was stated in the opinion of the Court that: 

* * * This act was passed during the Spanish War and the Court of Claims 
rested its conclusion on the opinion of the Attorney General, 22 Ops. Atty. Gen. 
95, in which he held that troops assembled in camps of instruction in the United 
States were to be considered as operating against an enemy under the statute. 


We think that the construction is so at variance with the ordinary meaning of 
the language that we can not follow it. It can hardly be said to have become 


_ the basis for a long executive construction and practice, because the Spanish War 


was soon over and the question of its application did not arise until the recent 
great war. We agree with the opinion of the Paymaster General in 1898 in this 
matter. He said: 

“As yet, although war has been declared to exist between Spain and the United 
States, there are, in my opinion, with the exception of the troops embarked for 
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the Philippine Islands, no troops ‘operating against an enemy.’ There is, within 
our borders, no enemy, within the meaning of the law, for troops to operate 
against. An Army has been called together, and is being drilled, disciplined, and 
prepared to operate against an enemy, but until that army embarks for a foreign 
country, or until an enemy appears on our shores, and the army confronts it, it 
is held that no officer can receive the pay of a higher grade by virtue of anything 
in the act referred to.” 

Applying the rule thus approved by the Supreme Court, the Court of 
Claims, in Lanagan v. United States, 61 C. Cis. 504, held that an artil- 
lery officer assigned to a higher command was entitled to the additional 
pay authorized by section 7, supra, from June 22, 1918, the date he 
embarked from the United States with his battery for France for 
service against a country at war with the United States, but not 
theretofore. 

War Department General Orders No. 75, dated October 29, 1943, 
enumerating the battles and campaigns of the United States Army in 
the present war, expressly exclude therefrom the land areas of the 
United Kingdom. However, such prior exclusion of the land areas of 
the United Kingdom from the “campaigns and battles” of the Army 
does not preclude consideration of military service in such areas as 
service “with troops operating against an enemy” within the meaning 
of the said 1898 act. By section 2 of the National Defense Act, as 
amended, 10 U. S. C. 4, the Signal Corps is designated as one of the 
combatant arms of the Army, and as shown by the enclosures sub- 
mitted with the voucher in this case, the primary duty of the 932nd 
Signal Battalion while Major Fowler was in command thereof was to 
establish and maintain communications for the XIX Tactical Air 
Command then engaged in fighting the enemy. While not engaged 
in a campaign or battle as contemplated by the said General Orders, 
it is concluded, on the basis of the said decisions, that the officer here 
involved was “serving with troops operating against any enemy,” 
within the meaning of the statute, during the period his battalion was 
stationed in the United Kingdom as well as for the period during 
which it was operating in France. Question 1 is answered accordingly. 

Respecting the validity of Special Orders No. 6, as amended by 
Special Orders No. 7, to confer upon Major Fowler the command of 
the said 932nd Signal Battalion effective January 8, 1944, the conclu- 
sions of The Adjutant General of the Army in the matter were 
expressed in his indorsement of June 25, 1945, to the Chief, Receipts 
and Disbursements Division, OFD, ASF, as follows: 

1. As it appears by the certificate of Lieutenant Colonel Robert C. Byers dated 
10 March 1945 (incl. 13 to ltr. dated 24 Mar 1945, to the Comp. Gen.) that Major 
Fowler was in fact designated on 8 January 1944 as commanding officer of the 
932nd Signal Battalion by verbal orders of the Commanding Officer, IX Air 
Support Command, an authority competent to make such a designation (see sec. 
III, Cir. No. 120, W. D., 1943; similar provisions now contained in par. 2, C 9, 
22 Dec 1944, AR 600-20), it is the opinion of this office that Special Orders No. 7 


dated 17 January 1944, of the last-named organization, merely amended Special 
Orders No. 6 dated 15 January 1944, same organization, to conform with the 
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previous verbal order and that Special Orders No. 6, as so amended, were, in 
effect, though not in form, only confirmatory of the preexisting verbal designa- 
tion. Accordingly, it is the opinion of this office that Major Fowler’s designation 
was legally accomplished on 8 January 1944 and, therefore, that Special Orders 
No. 7 did not change the date upon which he was to assume command to a date 
prior to the actual designation. 

2. In view of the original designation by competent authority on 8 January 
1944 of Major Fowler as commander of the battalion in question, as above 
noted, it is the further opinion of this office that the failure to insert the words 
“by direction of the President” in the cited Special Orders No. 7 did not affect 
the validity of such designation. 


Section III, Circular No. 120, War Department, 1943, cited by The 
Adjutant General, is as follows: 


Assignment of junior of two or more officers of same grade within a command 
to command thereof.—1. Under an approved opinion of The Judge Advocate 
General the powers conferred upon the President by Article of War 119 may be 
delegated by the Secretary of War, acting for the President, to appropriate com- 
manders of the field forces. 

2. Authority is granted to division, corps, and army commanders; to wing, 
bomber, fighter, and air support command, and air force commanders; to com- 
manders of comparable units of the field forces; to the commanding generals, 
troop carrier, air transport, antisubmarine, and air service commands of the 
Army Air Forces; and to theater, defense command, service command, base com- 
mand, and department commanders, to designate a junior of several officers of 
the same grade within a command as commander thereof without regard to rela- 
tive seniority. When an officer is so designated the following form will be 
employed in announcing his designation in special orders. 

By direction of the President announcement is made of the appointment of 

as commanding 
(Name, grade, serial number, and arm or service of officer) 
officer (or general) of 
(Designation of unit) (Date) 

8. The above authority will not be utilized in the case of general officers with- 
out prior approval of the War Department in each instance. This authority will 
not be utilized to assign command functions to chaplains or to officers of the 
Medical Department when such assignment involves troops other than those of 
the Medical Department, or to assign command functions, involving flying units, 
contrary to the provisions of AR 95-60. 


In view of such express delegation of authority, inter alia, to the com- 
manders of air support commands, and the comments of The Adjutant 
General respecting the orders in this case, you are advised, in answer 
to your second question, that the said Special Orders No. 6, as amended, 
issued by the commanding officer of the [IX Air Support Command, 
properly may be considered as “orders issued by competent authority” 
assigning the command of the 932nd Signal Battalion to Captain 
Fowler effective January 8, 1944—the date he was placed in command 
of that organization by verbal orders of such commanding officer. 
Paragraph 3b (2) (a) of section 1, Technical Manual 14-501, stating 
that “Advancement of pay period may never go beyond the pay period 
next higher to that corresponding to the officer’s grade” clearly has 
application to automatic advancements in pay periods by reason of the 
completion of the number of years prescribed by the Pay Readjustment 
Act of 1942, 56 Stat. 359, as amended, and has no application to pay- 
ment of the pay of the appropriate higher pay period incident to 
the exercise of higher command, as is here involved. In this connec- 
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tion see paragraph 3b (1) of section 1 of the said manual. Question 3 
is answered in the negative. 

On the basis of the facts submitted, it sufficiently appears that the 
requirements of the said section 7 of the 1898 act respecting the exercise 
of command in time of war over troops operating against an enemy 
under an assignment in orders issued by competent authority have been 
met by the officer. Accordingly, if evidence be attached to the voucher 
establishing that the Table of Organization governing the complement 
of the 932nd Signal Battalion authorized a lieutenant colonel as com- 
manding officer during the period involved, payment thereon of the 
difference in pay and allowances between the grades of lieutenant 
colonel and captain for the period claimed is authorized, if otherwise 
correct. 


The voucher and supporting papers are returned herewith. 


(B-53541) 


DISCHARGE, SUSPENSION, REDUCTION IN RANK OR COMPENSATION, 
ETC., OF PREFERENCE-ELIGIBLE EMPLOYEES—RIGHTS UPON RES- 
TORATION 








































Section 14 of the Veterans’ Preference Act of 1944, requiring that the Civil Service 
Commission, after investigation and consideration of an appeal, pursuant to 
said section, by a preference-eligible employee from an administrative dis- 
charge, suspension, furlough without pay or reduction in rank or compensa- 
tion, “shall submit its findings and recommendation to the proper administra- 
tive officer,” vests no authority in either the Civil Service Commission or the 
administrative agency concerned to restore the employee to duty as of the 
date of such administrative discharge, etc.; instead, the effective date of 
restoration is the date on which the administrative restoration actually 
is effected. 

Where a preference-eligible employee entitled to the benefits of the Veterans’ 
Preference Act of 1944 was discharged and paid a lump sum pursuant to 
the act of December 21, 1944, for the annual leave to his credit, the amount 
of such leave to be recredited upon restoration following an appeal to the 
Civil Service Commission pursuant to section 14 of the former act is for 
computation under the latter act ; however, sick leave may be recredited only 
if the period between discharge and restoration was less than the break-in- 
service period prescribed by the Annual and Sick Leave Regulations. 

Inasmuch as a suspension from duty or furlough without pay constitutes neither 
a separation from service nor a break in service within the meaning of the 
lump-sum leave payment statute of December 21, 1944, and the Annual and 
Sick Leave Regulations, a preference-eligible employee restored to duty after 
an appeal to the Civil Service Commission pursuant to section 14 of the 
Veterans’ Preference Act of 1944 respecting his suspension or furlough 
without pay is entitled to the recredit of all annual and sick leave standing 
to his credit at the time of such suspension or furlough. 

In the case of a preference-eligible employee who, following a discharge from the 
Federal service and appeal thereof to the Civil Service Commission pursuant 
to section 14 of the Veterans’ Preference Act of 1944, was administratively 
restored to duty more than 30 days after the date of his discharge, the 
waiting period prescribed by regulations for within-grade salary advance- 

ments begins to run from the date of restoration, and no prior service or any 

portion of the time elapsing between the date of discharge and the date of 
restoration may be included therein. 
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A preference-eligible employee who, following an appeal to the Civil Service 
Commission pursuant to section 14 of the Veterans’ Preference Act of 1944, 
was administratively restored to duty after a period of suspension or 
furlough without pay in excess of 30 days may, under the regulations gov- 
erning within-grade salary advancements, count only 30 days of the period 
of such nonpay status in computing the prescribed waiting period for within- 
grade salary-advancement purposes. 
employee who, after being reduced in compensation, was restored to his 
former rate of compensation following an appeal to the Civil Service Com- 
mission pursuant to section 14 of the Veterans’ Preference Act of 1944 is 
to be regarded as having received an “equivalent increase in compensation” 
within the meaning of the within-grade salary-advancement statutes and 
regulations thereunder, and, therefore, the waiting period for the next such 
advancement begins to run from the date of restoration. 

Where a preference-eligible employee, after discharge but before restora- 
tion to duty following an appeal to the Civil Service Commission pursuant 
to section 14 of the Veterans’ Preference Act of 1944, accepted a position 
in another Federal agency, restoration of leave credits, as well as statutory 
within-grade salary-advancement rights, are for determination the same 
as though the restoration was without any intervening employment. 

Rules set forth herein respecting the within-grade promotion and leave rights 
of preference-eligible employees who are restored to duty following an 
appeal to the Civil Service Commission pursuant to section 14 of the Vet- 
erans’ Preference Act of 1944 respecting their discharge, suspension, fur- 
lough without pay or reduction in rank or compensation are for applica- 
tion upon restoration in reduction in force cases. 


Comptroller General Warren to the President, United States Civil Service 
Commission, March 4, 1946: 


There has been considered your letter of October 25, 1945, as 
follows: 


The Commission desires to submit for your decision certain questions relating 
to the administration of Section 14 of the Veterans’ Preference Act of 1944. 
This Section reads: 

“No permanent or indefinite preference eligible, who has completed a proba- 
tionary or trial period employed in the civil service, or in any establishment, 
agency, bureau, administration, project, or department, hereinbefore referred to 
shall be discharged, suspended for more than thirty days, furloughed without 
pay, reduced in rank or compensation, or debarred for future appointment 
except for such cause as will promote the efficiency of the service and for rea- 
sons given in writing, and the person whose discharge, suspension for more than 
thirty days, furlough without pay, or reduction in rank or compensation is 
sought shall have at least thirty days’ advance written notice (except where 
there is reasonable cause to believe the employee to be guilty of a crime for 
which a sentence of imprisonment can be imposed), stating any and all reasons, 
specifically and in detail, for any such proposed action; such preference eligible 
shall be allowed a reasonable time for answering the same personally and in 
writing, and for furnishing affidavits in support of such answer, and shall have 
the right to appeal to the Civil Service Commission from an adverse decision 
of the administrative officer so acting, such appeal to be made in writing within 
a reasonable length of time after the date of receipt of notice of such adverse 
decision: Provided, That such preference eligible shall have the right to make a 
personal appearance or an appearance through a designated representative, in 
accordance with such reasonable rules and regulations as may be issued by the 
Civil Service Commission; after investigation and consideration of the evidence 
submitted, the Civil Service Commission shall submit its findings and recom- 
mendations to the proper administrative officer and shall send copies of same 
to the appellant or to his designated representative: Provided further, That the 
Civil Service Commission may declare any such preference eligible who may 
have been dismissed or furloughed without pay to be eligible for the provisions 
of section 15 hereof.” 

It will be noted that after adjudicating an appeal under Section 14 the Com- 
mission is required to submit its “findings and recommendations” to the proper 
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administrative officer. The Section does not define or limit the nature or extent 
of the “findings and recommendations.” In actual practice the Commission’s 
action, where it has found in an appeal under Section 14 that the removal, sus- 
pension, furlough or demotion was unwarranted, has been to recommend to the 
employing agency that the employee be restored to the position from which re- 
moved, suspended, furloughed or demoted. In connection with such recommen- 
dations questions have been raised by employing agencies and by the Commis- 
sion’s Regional Offices as to whether the employing agencies may rescind the 
original action and restore the employee as of the date of such removal, suspen- 
sion, furlough or demotion or whether the restoration may be made only as of the 
date such restoration is actually effected. 

It will be noted further that the benefits of Section 14 are available to pref- 
erence eligible employees in the classified service, the unclassified service and the 
civil service of the District of Columbia. With respect to positions under Civil 
Service Rules or War Service Regulations, reinstatements are provided for by 
Civil Service Rule IX and reemployments by War Service Regulation VIII. 
With respect to other positions Rule [IX and Regulation VIII would not be ap- 
plicable. This is the reason the Commission has adopted the practice of recom- 
mending “restoration” in appeals under Section 14 from discharges. 

With respect to the effective date of restoration the Commission has in mind 
your decisions that when an authorized separation of an employee becomes an 
accomplished fact it cannot be rescinded by administrative action. More spe- 
cifically, in your decision B-28964 of September 30, 1942, [22 Comp. Gen. 291] 
you referred to previous decisions citing the general rule and also to exceptions 
to the general rule to effectuate the purposes of a particular statute and in cases 
where an employee does not receive proper notice of separation. The exception 
concerning special situations required by reason of a specific statute had to do 
with a statute providing for the payment of accrued annual leave to employees 
who entered the armed forces from civilian positions and the principle stated 
in that exception does not appear applicable to restorations under Section 14. 
On the other hand, the exception relating to improper notice may be applicable 
in appeals under Section 14 where it is found that the employee did not receive 
the notice required by Section 14 and that the removal was therefore illegal. 

In most appeals under Section 14 involving dismissals there will ordinarily be 
a break in service of more than thirty days from the date of discharge to the 
date of restoration. Similar situations arise in cases of suspensions for more 
than thirty days, furloughs without pay and reductions in rank or compensation. 
Many questions arise in cases of such restorations, such as the crediting of prior 
unused accumulated sick leave to preference eligibles after restorations, the 
accrual of annual and sick leave during the periods of discharge, suspensions 
and furloughs, whether there is a beginning of a new within grade salary ad- 
vancement period in cases of discharges or the elapsed time between the dis- 
charges and restorations may be credited toward salary advancement periods, 
whether the elapsed time between extended suspensions, furloughs or demotions 
and restorations may be credited toward salary advancement periods, the re- 
funds required of preference eligibles under the Lane Act in cases of discharges 
and situations in which a preference eligible is restored as the result of an 
appeal under Section 14 but he had in the interim, from sometime after separa- 
tion until sometime prior to restoration, served in a Federal position in another 
Government agency. 

With particular reference to eases of reductions in rank or compensation it 
is noted that in your decision B-48158, dated April 2, 1945, [24 Comp. Gen. 709] 
you expressed a serious doubt as to the applicability of the provisions of Section 
14 to reallocations of field positions downward by departments and agencies, 
where the occupants of such positions are preference eligibles and the admin- 
istrative actions are based solely upon duties and responsibilities which have 
nothing to do with the ability, the efficiency, character or conduct of the occupant. 
In this connection you stated that there is nothing in any of the regulations 
issued by the Commission under the statute which may be said to relate speci- 
fically to the administrative allocation downward of a field position occupied by 
a veteran and that when the term, “reduced in rank or compensation” is con- 
sidered in connection with the context of the entire section of the statute in whith 
it appears—particularly the category of actions mentioned therein, of which 
a reduction in rank or compensation is one, and the stated requirements in taking 
such actions—it would seem difficult to conclude that the word “reduced” as 
used in the statute has application to other than an administrative action per- 
sonal to the employee because of something he has done or has failed to do. 
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However, it is unnecessary to determine that point at this time, because the 
case properly is for disposition upon other grounds. 

On the other hand, in your decision B-50806, of July 20, 1945, [25 Comp. Gen. 82] 
you appear to have held that the separation of a preference eligible in a reduction 
in force which has nothing to do with his ability, efficiency, character or conduct 
and is not personal to the employee, is within the scope of Section 14. 

As the Commission sees it, a reallocation of a position downward based solely 
on its duties and responsibilities is not per se an action against the occupant of 
a position. However, the reallocation does affect the occupant. In such an 
instance the occupant has, in fact, been reduced in rank and compensation and 
Section 14 provides that if the employee concerned is a preference eligible he shall 
be entitled to the benefits of the Section. The Commission does not believe it 
can maintain the position that it will not entertain an appeal under Section 14 
from an employee who has suffered a reduction in rank or compensation merely 
because such reduction in rank or compensation resulted from an allocation of 
his position. The language of Section 14 seems broad enough to include reductions 
in rank or compensation resulting from reallocation of positions and there is 
nothing in the legislative history of the Act to indicate any restriction as to the 
types of reductions in rank and compensation from which appeals would lie. 

The Commission has accordingly held that an allocation or reallocation of a 
field position by administrative action which results in a reduction in grade 
is a reduction in rank within the meaning of Section 14 and has entertained 
appeals in such cases. This construction on the part of the Commission is con- 
sidered to be in accordance with the letter and spirit of the law which was 
designed to safeguard the rights of preference eligibles and provide a right of 
appeal to a tribunal outside of the employing agency. 

In the light of the foregoing discussion, the Commission would appreciate 
your decisions on the following questions: 

1. May the Commission recommend restoration and authorize agencies to 
rescind adverse actions of discharges, suspensions for more than thirty days, 
furloughs without pay and reductions in rank or compensation so that the prefer- 


" ence eligible is restored as of the effective date of such adverse decisions, or 


must the restorations be effected as of the actual date of such restorations? 

2. In the event of restoration what is the status of the restored employee with 
respect to annual and sick leave? 

8. In the event of restoration following discharge, particularly where there 
has been an extended break in service prior to restoration, does the employee 
begin a new within grade salary advancement period or may the elapsed time 
between the discharge and restoration be credited for within grade salary ad- 
vancement purposes upon restoration? 

4. In the event of restoration following an extended period of suspension, 
furlough or demotion, may the elapsed time between the suspension, furlough 
or demotion and restoration be credited for within grade salary advancement 
purposes upon restoration? 

5. What adjustment should be made with respect to refund or payments made 
under the Lane Act upon restoration of the employee to his former position? 

6. How are the foregoing situations affected if in the interim between discharge 
and restoration the employee had had service in another Government agency? 

7. Are your answers to the foregoing applicable also to restorations upon 
recommendation of the Commission in reduction in force cases? 


It is settled that, when an authorized separation from service has 
become an accomplished fact, it cannot thereafter be rescinded or set 
aside by administrative action. 22 Comp. Gen. 291, and the cases 
cited therein. Likewise, a suspension from duty, or an administrative 
furlough without pay, may not be rescinded retroactively. Further- 
more, it consistently has been held by the accounting officers that, in 
the absence of specific statutory authority therefor, compensation may 
not be paid an employee for the period covered by an authorized 
suspension during which no duty is performed regardless of whether 
the employee subsequently is returned to duty, except that, in cases of 
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unjustified suspensions, the annual leave to the credit of the employee 
at the date of suspension may be substituted for a corresponding 
period of the suspension. 6 Comp. Gen. 534; 9 id. 284. The foregoing 
principles are for application regardless of the fact that, in effecting 
such separations from service or suspensions from duty, the admin- 
istrative office had not complied fully with all statutory or regulatory 
provisions respecting such actions. 6 Comp. Gen. 534, supra; 10 
id. 478. 

It is noted that the first proviso in section 14 of the Veterans’ 
Preference Act of 1944, 58 Stat. 390, quoted in your letter, supra, 
specifically provides that upon appeal by a preference eligible to the 
Civil Service Commission from an adverse decision by an adminis- 
trative officer concerning matters within the purview of the said section 
14, the Civil Service Commission, after investigation and considera- 
tion of the evidence presented, “shall submit its findings and recom- 
mendations to the proper administrative officer.” Thus, it will be 
seen that the said section 14 vests no authority either in the Civil 
Service Commission or the particular department or establishment 
concerned to restore to duty a discharged or suspended preference 
eligible as of the date of discharge or suspension. Accordingly, and 


in consonance with the principles hereinbefore referred to, you are. 


advised that, with respect to restorations to duty following adminis- 
trative actions of the character mentioned in question 1, the effective 
dates thereof are the dates on which the restorations actually are 
effected. 

Section 1 of Public Law 525, approved December 21, 1944, 58 Stat. 
845, provides, inter alia, that whenever any civilian officer or employee 
of the Federal Government “is separated from the service,” he shall 
be paid compensation in a lump sum for all accumulated and current 
accrued annual or vacation leave to which he is entitled under existing 
law. Therefore, when a preference eligible is discharged from the 
Federal service he is entitled to a lump-sum payment for the annual 
leave standing to his credit at the date of discharge and a determina- 
tion of the amount of such leave to be recredited to him upon restora- 
tion would be governed by the provisions of the said act of December 
21, 1944. Sick leave to the credit of such a preference eligible could 
be recredited to his account upon restoration to duty only in the event 
the period elapsing between date of discharge and date of restoration 
was less than 30 days [extended to 90 days, effective March 1, 1946, 
11 F. R. 2149]. See 24 Comp. Gen. 659 (answer to question 8) ; sec- 
tions 1.1 (g), 4.8, and 4.9, of the current leave regulations. Since a 
suspension from duty or a furlough without pay constitutes neither 
a separation from service nor a break in service within the meaning 
of those terms as used in Public Law 525 and the said leave regulations, 
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a preference eligible restored to duty after a period of suspension or 
furlough without pay would be entitled to the recredit of all annual 
and sick leave standing to his credit at the time of the suspension or 
furlough. Generally, no change in an employee’s status for leave pur- 
poses results from his reduction in rating or compensation and, there- 
fore, no adjustment respecting annual and sick leave credits would 
appear to be required upon restoration to his former position. 
Question 2 is answered accordingly. 

Section 2 of Executive Order 8882, September 3, 1941, prescribing 
the periods to be credited as service for purposes of the within-grade 
salary advancement authorized by the act of August 1, 1941, 55 Stat. 
613, provides: 

In computing the periods of service required by the said section 7 for within- 
grade advancements there shall be credited to such service: 

(a) Continuous civilian employment in any branch, executive department, in- 
dependent establishment, agency, or corporation of the Federal Government or 
in the municipal government of the District of Columbia. 

(b) Time elapsing on annual, sick, or other leave with pay. 

(c) Time elapsing in a non-pay status (including break in service) not ex- 
ceeding thirty days within any one time period of eighteen or thirty months, as 
the case may be. 

(d) Service rendered prior to absence on furlough or leave without pay where 
such absence is in excess of thirty days but not exceeding one year. 

Assuming that question 3 has reference to a case where the time’ 
elapsing between the date of discharge and the date of restoration to 
duty exceeds 30 days, the prescribed period for the within-grade salary 
advancement would begin to run from the date of restoration and no 
prior service or any portion of the time elapsing between the date of 
discharge and the date of restoration may be included. See 22 Comp. 
Gen. 1104. 

Where a preference eligible is restored to duty following an extended 
period of suspension or furlough (assumed to be in excess of 30 days), 
only 30 days of the period of such nonpay status may be included in 
computing the waiting period for within grade salary advancement 
purposes. See 21 Comp. Gen. 313, 316, zd. 791, 797; and 23 id. 617. 
With respect to restorations after demotions, it may be stated that, 
generally, a restoration in compensation after a reduction or demotion 
is an “equivalent increase in compensation” within the meaning of the 
said act of August 1, 1941, and therefore, the waiting period for the 
within-grade salary advancement begins from the date of restoration. 
21 Comp. Gen. 285; zd. 326. However, the fact that an employee has 
been reduced in salary during the prescribed waiting period does not 
stop the running of the period from the last “equivalent increase in 
compensation.” Hence, where an employee’s promotable period ter- 
minates during the period of demotion he would be entitled to a within- 
grade salary advancement in the position to which demoted. Question 
4 is answered accordingly. 
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As stated in the answer to question 2, swpra, of all the various ad- 
ministrative actions referred to in your letter only one of them—that 
is, “discharge”—would require a consideration of the provisions of 
Public Law 525, approved December 21, 1944, and determinations 
respecting the amount of the lump-sum payments to be refunded upon 
restoration to duty would be governed by the express provisions of 
that statute. Question 5 is answered accordingly. 

With reference to question 6, it may be stated that, generally, de- 
terminations respecting restoration of leave credits and computation 
of the prescribed waiting periods for within-grade salary advance- 
ments in cases where a preference eligible, after discharge but before 
restoration to duty, accepts a position in another Federal agency, 
would be governed by the same statutory and regulatory provisions 
for application in cases of discharge and restoration without any in- 
tervening employment in another Federal agency. The specific rights 
and benefits accruing to a preference eligible under the circumstances 
mentioned would depend upon the facts involved in each particular 
case. Consequently, in the absence of additional facts illustrative 
of the circumstances contemplated by the question, a more detailed 
discussion thereof does not appear warranted. 

Question 7 is answered in the affirmative. 


(B-51501) 


PAY—RETIRED—COAST GUARD ENLISTED MEN ADVANCED TO 
TEMPORARY RATINGS 


Coast Guard enlisted men who are to be retired under the provisions of sections 
6 and 9 of the act of April 12, 1902, as extended by section 3 of the act of 
January 28, 1915, to Coast Guard enlisted personnel, for incapacity resulting 
from an incident of the service are entitled to be retired in the rating held 
at the time of retirement, whether it be a temporary or a permanent rating, 
and to receive retired pay at the rate of 75 percent of the active duty pay of 
such rating. 

The fact that a Coast Guard enlisted man’s temporary advancement to a higher 
rating was effectuated subsequent to his appearance before a retiring board, 
but prior to the date on which the President approved the recommendation 
of such board that the man be retired for physical disability, is not sufficient 
to invalidate such temporary advancement in rating for retired pay pur- 
poses under section 6 of the act of April 12, 1902, as extended by section 3 
of the act of January 28, 1915, to Coast Guard enlisted personnel. 

While the record of the proceedings of a Coast Guard Retiring Board recommend- 
ing the retirement of an enlisted man for physical disability, pursuant to 
sections 6 and 9 of the act of April 12, 1902, as extended by section 3 of the 
act of January 28, 1915, to Coast Guard enlisted personnel, which record 
was approved by the President, showed the man’s former rating rather than 
his higher temporary rating to which he was advanced between the date 
of the Board’s recommendations and approval thereof by the President, 
such fact does not affect the enlisted man’s right to be retired in the rating 
held at the time of retirement and to be paid retired pay based on such 

rating. 
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Assistant Comptroller General Yates to Lt. Comdr. C. L. Herndon, U. S. Coast 
Guard, March 6, 1946: 


Reference is made to your letter of June 20, 1945, requesting a 
decision relative to the retired pay legally authorized to be paid Lloyd 
Albert Flowers, chief boatswain’s mate (acting), U. S. Coast Guard, 
under the circumstances stated therein, as follows: 


I have before me the pay account of Lloyd Albert Flowers, Chief Boatswain’s 
Mate (acting), U. S. Coast Guard, who was retired from active service 1 February, 
1945, by reason of physical disability. In view of the circumstances under which 
his advancement in rating was effected, a question arises as to the correct rate 
of retirement pay to which Flowers is entitled. 

The records indicate that retirement in this case was based on the recommenda- 
tion of a Coast Guard retiring board which was held 28 November, 1944, and 
approved by the President 31 January, 1945. Under date of 14 December, 1944, 
a letter was addressed by Coast Guard Headquarters to the commanding officer 
of the unit to which Flowers was attached, as follows: 

“Subj: Frowers, Lloyd A. (103-573) BMic; advancement in rating. 

“1. Effective 16 December, 1944, advance the above-named man to the rating 
of Chief Boatswain’s Mate (acting), providing his conduct and marks since 
recommended warrant such advancement. Report action on Form 2599, citing 
this letter as the authority therefor. 

“2. In the event Flowers has been transferred, expedite the forwarding of this 
letter to his present unit.” 

On 13 July, 1942 [1943], Coast Guard Headquarters issued the following 
Personnel Bulletin which, to date, has not been rescinded : 

“PERSONNEL BULLETIN 82-43. 
“Subj : Advancements to and in petty officer ratings 

“1. Effective on and after 1 August, 1943, and continuing for the duration of 
the war, all advancements to and in petty officers ratings, including chief petty 
officers (pay grade 1A and 1) will be temporary, with the exception of advance- 
ment for meritorious conduct in action. In such cases the man’s permanent 
rating will be rating to which advanced. This is applicable to members of the 
Reserve as well as the Regular Coast Guard. 

“2. All provisional ratings of petty officers are hereby changed to temporary 
ratings, and the use of the designation (Pro.) is discontinued. No further 
changes are intended in the permanent status of any enlisted man for the duration, 
except as noted in paragraph 1. The permanent rating held by each man is to 
be indicated in his service record under Article #2 (changes in rating), as well 
as all changes in temporary rating. 

“3. Chief petty officer rating certificates will not be issued. Temporary ad- 
vancement to pay grade 1 will be made by Headquarters’ letter which will specify 
the effective date of the advancement. 

“4. Men holding temporary ratings being reenlisted will be reenlisted in their 
last permanent rating and immediately advanced to the present temporary rating. 
Whenever there is doubt as to the permanent rating of a man, necessary informa- 
tion should be requested from Headquarters.” 

The above indicates that all advancements in rating subsequent to 1 August, 
1943, are temporary unless otherwise specified in the authorization issued by 
Headquarters. The authorization issued in this case did not so specify. 

It is further noted that the Record of Proceedings of the Coast Guard Retiring 
Board which was laid before the President for his approval showed the rating 
of Flowers as boatswain’s mate, first-class. 

In view of the foregoing and in order that Flowers may be paid the retirement 
pay to which he is entitled, your decision on the following questions is desired : 

(a) Does the advancement in rating, effected between the date of appearance 
before the Coast Guard retiring board and the date of final approval, entitle the 
enlisted man to the retired pay of the higher rating, notwithstanding the fact that 
the rating is different from that shown on the record which was laid before the 
President for his approval? 

(b) Does the advancement in rating, which appears to be temporary in 
accordance with the Personnel Bulletin quoted herein, entitle the enlisted man 
to the pay of the higher rating after his retirement from active service? 
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Flowers is being paid the retired pay of a boatswain’s mate, first-class, with 
more than twelve (12) years’ service, or $102.60 per month, pending the receipt 
of your decision in the premises. 


Paragraph 2 of section 3 of the act of January 28, 1915, 38 Stat. 
801, 802, entitled, “An Act To create the Coast Guard by combining 
therein the existing Life-Saving Service and Revenue-Cutter Service,” 
provides: 


The provisions of sections three, four, five, six, seven, eight, and nine of the 
Act of April twelfth, nineteen hundred and two, in so far as they provide for 
the retirement of officers of the Revenue-Cutter Service, are hereby extended 
to include commissioned officers, warrant officers, and enlisted men of the Coast 
Guard. * * *” (Italics supplied.) 


Sections 6 and 9 of the said act of April 12, 1902, 32 Stat. 101, pro- 
vide as follows: 


Spo. 6. That when a board finds that an officer is incapacitated for active 
service, and that his incapacity is the result of an incident of service, or is due to 
the infirmities of age, or physical or mental disability, and not his own vicious 
habits, and such decision is approved by the President, he shall be retired from 
active service and placed upon a retired waiting-orders list. Officers thus 
retired may be assigned to such duties as they may be able to perform, in the 
discretion of the Secretary of the Treasury. 

* of x * * 7 * 


Sec. 9. That all officers borne upon the retired or permanent waiting-orders 
list at the date of the passage of this Act, or hereafter, shall receive seventy- 
five per centum of the duty pay, salary, and increase of the rank upon which 
they have been or may be retired: Provided, That no longevity increase of pay 
shall be allowed for any length of service accruing after retirement. 


In a decision dated August 13, 1920, 27 Comp. Dec. 159, involving 
the question of the retired pay properly payable to a commissioned 
officer of the Coast Guard, retired for physical disability incident 
to the service while holding a temporary appointment to a higher 
grade under the provisions of the act of July 1, 1918, 40 Stat. 733, 
it was said by the Comptroller of the Treasury, after quoting the 
above provisions of the said acts of April 12, 1902, and January 28, 
1915, that: 


It is evident that under the laws governing the retirement of officers of the 
United States Coast Guard prior to said act of July 1, 1918, retired officers of 
said service were entitled to retired pay based upon the rank in which they 
were retired, and therefore in the case of Capt. Pope, if not otherwise provided 
by the act of July 1, 1918, he is entitled to retired pay based upon the rank 
held by him on date of retirement. 

Said act of July 1, 1918, authorized the President, during the period of the 
present war, to promote temporarily officers of the United States Coast Guard 
to the ranks and grades of said service not above captain and captain of engineers, 
and the provision quoted herein relative to the retirement of officers so pro- 
moted provides that except when retired for physical disability incurred in the 
line of duty they shall be placed on the retired list with the grade or rank of 
their permanent position at the date of retirement. As before stated, without 
such provision officers of the Coast Guard holding such temporary appointments 
and retired in accordance with the laws governing retirement prior to this act 
would be retired with their temporary rank or grade, and the specific provision 
of this act is that such officer, “except when retired for physical disability 
incurred in line of duty,” shall revert to their permanent grade or rank for 
retirement purposes and receive the pay of such rank on the retired list. It 
follows, therefore, that those officers who are excepted from such provision— 
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those retired for physical disability incurred in line of duty—are to be retired 
according to the laws governing prior to July 1, 1918, and are entitled to be 
retired with the temporary rank or grade, if any, held at time of retirement. 
Thus, it will be seen that, at least since 1920, the provisions of sec- 
tions 6 and 9 of the act of April 12, 1902, supra, authorizing the retire- 
ment of Coast Guard personnel for incapacity resulting from an inci- 
dent of the service, have been construed as authorizing retirement of 
officers in the grade held at the time of retirement—regardless of the 
permanent or temporary nature of the appointment to such grade—in 
the absence of other statutory provisions to the contrary. Cf. 23 
Comp. Gen. 126. And, in that connection, it may be stated that such 
view of the said provisions of section 9 of the 1902 act is in consonance 
with the decisions of the courts and the accounting officers respecting 
the substantially similar language contained in sections 1274 and 1457, 
Revised Statutes, governing the retirement of officers of the Army, 
Navy, and Marine Corps. See Remey v. United States, 33 C. Cls. 218; 
27 Comp. Dec. 227; and 19 Comp. Gen. 597. Since paragraph 2 of 
section 3 of the said 1915 act expressly provides that the provisions of 
sections 6 and 9 of the 1902 act shall apply to enlisted men as well as 
officers of the Coast Guard, it follows that an enlisted man retired 
under the provisions of those sections likewise is entitled to be retired 
in the rating held at the time of retirement, whether it be a temporary 
or a permanent rating, and to receive retired pay at the rate of 75 
per centum of the active duty pay of such rating. 

In the instant case, there is presented the further question as to 
whether the enlisted man is entitled to the retired pay of the higher 
rating despite the fact that his temporary advancement was effectuated 
subsequent to his appearance before the Coast Guard retiring board 
convened in his case but prior to the date on whith the President ap- 
proved the findings of such board, as prescribed by section 6 of the 
1902 act, supra. While the promotion of an enlisted man under con- 
sideration for retirement for physical disability appears unusual, it 
well may be that administrative action with respect to his promotion 
was initiated prior to the convening of the retiring board and was 
accomplished without actual knowledge of the findings of that board, 
it being noted that the promotion was directed shortly after the retiring 

board was convened. But however that may be, this office is aware of 
no provision of law which would invalidate an advancement in rating 
of an enlisted man under the circumstances here involved. 

Under the provisions of section 6 of the said act of April 12, 1902, 
Flowers’ retirement was not effective at least until the findings of the 
retiring board were approved by the President. Up tp that time, he 
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was an enlisted man on active duty, chargeable with the obligations 
and responsibilities of that status and, correspondingly, he was entitled 
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to all the benefits normally accruing to an active duty status—includ- 
ing advancement in rating if administratively approved. In that 
connection, it may be stated, generally, that the various statutes gov- 
erning retirement for physical disability incident to the service confer 
upon the officer or enlisted man concerned no vested right to be re- 
tired, such as that given to personnel who make application for retire- 
ment under the statutory provisions permitting retirement on account 
of age. While the courts have held that a person’s status for purposes 
of retirement on account of age is fixed as of the date he makes appli- 
cation for retirement and administrative action thereafter taken is 
ineffective to change that status for retirement purposes (see Horn- 
blass v. The United States, 93 C. Cls. 148, and cases cited therein), it 
long has been recognized that retirement for physical disability is 
effective only upon the date set by the President in his order approving 
the recommendation of the retiring board and benefits accruing prior 
thereto properly are for consideration in determining a person’s retired 
status. See Greenwald v. The United States, 88 C. Cis. 264, and cases 
cited therein. Accordingly, you are advised that the fact that Flow- 
ers’ temporary advancement to chief boatswain’s mate (acting) was 
effective subsequent to the date on which he appeared before the retir- 
ing board is not sufficient to invalidate such advancement in rating. 

There remains to be considered whether Flowers’ right to retired 
pay based on the active duty pay of the higher temporary rating is 
affected in any way by reason of the fact that the Record of Proceed- 
ings of the Coast Guard Retiring Board, which was approved by the 
President, showed Flowers’ rating as boatswain’s mate, first class, 
rather than his higher temporary rating of chief boatswain’s mate 
(acting). It will be noted that section 9 of the 1902 act, supra, as 
extended by section 3 of the 1915 act, provides that retired personnel 
of the Coast Guard “shall receive seventy-five per centum of the duty 
pay * * * of the rank upon which they * * * may be re- 
tired.” While the said section does not specify the rank or grade in 
which personnel shall be retired, it is settled by the decision of August 
13, 1920, of the Comptroller of the Treasury, quoted above, that the 
section authorizes the payment of retired pay based on the rank or 
grade held on the date of retirement, in the same manner as similarly 
worded statutes governing retired pay of military and naval per- 
sonnel have been construed judicially. 

In the case of Cloud v. United States, 43 C. Cls. 69, holding that 
an officer of the Army, retired under the provisions of sections 1251, 
1254, and 1274, Revised Statutes, was entitled to retired pay based on 
the pay of a higher rank than that shown in the recommendation of the 


retiring board, which recommendation had been approved by the Pres- 
ident, it was said: 
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* * * Bxecutive orders only accomplish retirement under the army regula- 
tions as they apply to particular cases and when not in conflict with the law. 
Nor are administrative decisions generally intended by those responsible for 
them to do more. As said by Mr. Justice Miller in a revenue case (107 U. S. 
411), “it is the law which gives the right; and here it is the law which fixes 
the officer’s status and consequent pay and not the recommendation of a retiring 
board, even though supplemented by orders which have met the approval of the 
President. 


The quoted provisions of the 1902 act, supra, like the provisions 
considered in the above decision, vest in the President the discretion 
either to approve or disapprove the recommendations of a retiring 
board as to the eligibility of the person concerned to retirement on 
account of incapacity incident to service and, when such recommenda- 
tion has been approved, the said provisions fix the rank for retirement 
and the rate of retired pay. Hence, the fact that Flowers’ rating as 
shown in the proceedings of the retiring board, which subsequently 
were approved by the President, was different from the rating actually 
held by him at the time of such approval did not affect his statutory 
right to be retired in the rating held at the time of retirement and to 
receive retired pay based on such rating. 

Accordingly, your questions (a) and (b) are answered in the 
affirmative. 


(B-53413) 


RETIREMENT—CIVILIAN—SERVICE CREDITS FOR ACTIVE SERVICE IN 
ARMED FORCES PRIOR TO TERMINATPON OF RESERVE STATUS 


In the case of an Army reserve officer who was relieved from active duty but 
continued in an inactive status as a member of the Officers’ Reserve Corps, 
it would appear that the requirements of section 5 of the Civil Service 
Retirement Act of 1930, as amended, with respect to counting “periods of 
honorable service” in the armed forces for civilian retirement purposes, have 
been met when the particular period of active military service sought to be 
credited has been terminated under honorable conditions and that the count- 
ing thereof need not be postponed until there has been an absolute termination 
of all service under the reserve commission, 

It would appear that the conditions of section 5 of the Civil Service Retirement 
Act of 1930, as amended, with respect to counting “periods of honorable 
service” in the armed forces for civilian retirement purposes, would be 
satisfied upon submission of a certificate from the proper military or naval 
authority to the effect that the period of active duty in a reserve component 
of the armed forces for which credit towards civilian retirement is sought 
has been terminated under honorable conditions, regardless of whether there 
has been an absolute termination of the employee’s status as a member of a 
reserve component. 


Comptroller General Warren to the President, United States Civil Service 
Commission, March 6, 1946: 


There has been considered your letter of October 18, 1945, file CSD- 
48001, as follows: 
The Commission would appreciate a decision from you involving the applicabil- 


ity of Section 5 of the Civil Service Retirement Act of May 29, 1930, 46 Stat. 468, 
to two cases now pending before it. 
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Section 5 of the Act reads: 

“Subject to the provisions of section 9 hereof, the aggregate period of service 
which forms the basis for calculating the amount of any benefit provided in this 
Act shall be computed from the date of original employment, whether as a classi- 
fied or an unclassified employee in the civil service of the United States, or in the 
service of the District of Columbia, including periods of service at different times 
and in one or more departments, branches, or independent offices, or the legislative 
branch of the Government, and also periods of service performed overseas under 
authority of the United States, and periods of honorable service in the Army, 
Navy, Marine Corps, or Coast Guard of the United States; * * *,” 

Section 9 of the said Act permits full credit for prior service during which 
retirement deductions were not made, upon the payment of the applicable 
percentage deduction. 

At the time of the enactment of the Act of May 22, 1920, jurisdiction of its 
administration was vested in the Department of the Interior which administered 
it through its Bureau of Pensions. In the case of Cyrus Gray, decided December 
27, 1920 (21 P. & R. 75), the Interior Department held that “honorable service 
mentioned in the Retirement Act cannot be one that is terminated other than 
honorably.” The facts briefly are that Gray served for a period during the Civil 
War as an enlisted man and received an honorable discharge for promotion. He 
elected to receive a pension based on this service; hence, it was not allowable 
for civil service retirement benefits. After Gray’s honorable discharge from his 
service as an enlisted man, he was commissioned as an officer in the Regular 
Army, serving continuously as such from 1867 to 1887 when he was court- 
martialed and expelled from the Army. The Interior Department refused to 
credit Gray for retirement benefits the period of his continuous service as a 
commissioned officer from which he was dishonorably discharged. This decision 
has been followed by the Commission to date. 

The Administrator of Veterans’ Affairs in a decision of September 26, 1931, 
arrived at a similar conclusion. The applicant in question enlisted in the United 
States Navy on March 20, 1923, and was issued an undesirable discharge, Novem- 
ber 11, 1927, because of conviction by the civil authorities of Portsmouth, New 
Hampshire, of illegal possession and sale of intoxicating liquor, and the ques- 
tion was raised as to whether such naval service could be credited for annuitable 
purposes toward his civil service retirement. General Hines held that naval 
service of the applicant resulting,in his being discharged as “undesirable” cannot 
be considered as having been “honorable service’ within the meaning of the Civil 
Service Retirement Act, and such service should not be credited for annuitable 
purposes. He also made reference to the case of Otto Colleng (Current Series 
P. D. 102) wherein it was held that in crediting honorable service for retire- 
ment, cognizance should be taken of the records of the War and Navy Depart- 
ments and the character of the discharge given the person upon the termination 
of the service for which credit is claimed as indicating whether or not the military 
or naval service was honorable. 

The first case before the Commission is that of Major Elgin Smith who after 
having served in the Federal service for more than 30 years applied for optional 
retirement. The records of the War Department disclose the following military 
service for Major Smith as a commissioned reserve officer: 

Appointed Captain, Finance Department Reserve, September 28, 1922; accepted 
October 2, 1922; assigned serial number O-168486; reappointed September 28, 
1927; accepted September 28, 1927; reappointed September 28, 1932; accepted 
September 28, 19382; promoted to Major, Finance Department Reserve, February 
6, 19386; accepted February 14, 1936; reappointed February 6, 1941; accepted 
February 6, 1941; and is now a Major, Finance Department Reserve (Inactive). 

According to Section 37 of the Act of June 15, 1933, 48 Stat. 154, appoint- 
ments in the Officers’ Reserve Corps are for a period of five years, but appoint- 
ments in force at the outbreak of war continue in force until six months after 
its termination. Major Smith’s appointment will, therefore, not terminate until 
1946 or when the President declares the emergency ended. 

The second case is that of Mr. Louis R. Douglass, an employee of the Interior 
Department, who executed an application for service credit under the terms of 
Section 9 of the Act on August 31, 1942, wherein he indicated prior military 
service. The War Department was requested on February 2, 1943 to furnish a 
report covering Mr. Douglass’ service claimed with the United States Army. The 
following verification was made by the War Department in its first indorsement 
dated March 22, 1943: 


Aor Renn 
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1. The records of this office show that Louis Rea Douglass was a commissioned 
officer in the United States Army, from May 18, 1917 to June 14, 1919. 

2. He was appointed Captain, Corps of Engineers Reserve, July 24, 1923; 
accepted July 30, 1923; assigned serial number O-18175; promoted to Major, 
Field Artillery Reserve; accepted January 15, 1982; promoted to Lieutenant 
Colonel, Field Artillery Reserve, January 25, 1938; accepted February 3, 1938; 
transferred to Inactive Reserve, May 9, 1942, by reason of physical disqualifica- 
tion ; and is now a Lieutenant Colonel, Inactive Reserve. 

8. He had the following tours of active duty; from August 1, 1924 to August 15, 
1924; March 14, 1925 to June 18, 1925; February 16, 1930 to March 1, 1930; 
August 12, 1934 to June 25, 1984; August 1, 1937 to August 14, 1937; and from 
August 7, 1938 to August 20, 1938. 

Mr. Douglass was informed on February 23, 1944, that in order to purchase 
credit for military service, there must be an absolute termination under honor- 
able conditions, and since the records show he is in an inactive status by reason 
of physical disqualification, and there has béen no termination of his appoint- 
ment under honorable conditions, he cannot receive credit at this time for his 
military service. 

One view in the Commission is that military service is not allowable in calcu- 
lating the annuity rate until it terminates under honorable conditions, and there- 
fore, reserve officers in an inactive status cannot receive credit for their military 
service until they are given an honorable discharge. Another view in the Com- 
mission is that when an employee seeks retirement under the Civil Service Re- 
tirement Act, he is entitled at the time of filing an application for retirement to 
have all creditable civilian service and honorable military service computed. 
The basis for this contention is that it is possible to segregate all honorable serv- 
ice up to the date of retirement from future service which may result in an 
inactive reserve officer receiving a dishonorable discharge. 

The question on which we would appreciate a decision from you is whether 
the active military service of a reserve officer in an inactive status prior to 
discharge may be credited under the Civil Service Retirement Act either at the 
time of application for retirement, or upon application for service credit. 


Jurisdiction over the administration of the Civil Service Retire- 
ment Act of May 29, 1930, 46 Stat. 468, as amended, is vested in the 
Civil Service Commission. Hence, I shall not attempt to render an 
authoritative decision upon the matter presented but am pleased to 
express, in response to your letter, my views with respect thereto. 
See 19 Comp. Gen. 352; 18 id. 955. 

It will be noted that section 5 of the said Civil Service Retirement 
Act, 46 Stat. 472, quoted in part in your letter, provides that, in com- 
puting service credits for retirement purposes, there shall be included 
inter alia, “periods of honorable service” in the Army, Navy, Marine 
Corps, or Coast Guard of the United States. Under the amendment 
of October 14, 1940, 54 Stat. 1116, to section 5 of the Civil Service 
Retirement Act, military or naval service forming the basis for re- 
tired pay or non-service-connected disability pension is excluded from 
the computation of service for civilian retirement. Further, it is 
understood that in the administration of the Civil Service Retirement 
Act, it consistently has been held that active military or naval duty, 
only, may be counted for retirement purposes. 

Generally, enlistments in the armed forces are for specific terms of 
years and, while the periods of enlistment have varied at different 
times from 1 to 6 years according to the particular service involved, 
each enlistment period has been considered a separate entity so far 
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as concerns the character of the service rendered thereunder. That 
is to say, a dishonorable discharge from one enlistment does not affect 
the character of service rendered under prior enlistments. Likewise, 
commissions in the Officers’ Reserve Corps of the Army, except in 
time of war or national emergency, are for definite periods of 5 years. 
See section 37 of the National Defense Act, as amended, 48 Stat. 154. 
Hence, it will be seen that, generally, with respect to enlisted men of 
the armed forces and members of the Officers’ Reserve Corps, each 
period of enlistment or period during which a commission is held in 
the Reserve Corps is susceptible of segregation from other like pe- 
riods and, if otherwise properly for inclusion in computing service 
for civilian retirement purposes, may be included without regard to 
the character of service under other enlistments or commissions. 

However, as mentioned in your letter, enlistments and commissions 
entered into, or in force, during the war period automatically were 
extended for the duration of the emergency and, since the emergency 
has not been declared as ended, there arises the question whether a 
reserve officer relieved from active duty but continued in his status as 
a member of the Officers’ Reserve Corps, properly may be credited 
with such active duty for civilian retirement purposes, inasmuch as 
his present commission has not expired. The difficulty in such cases 
apparently arises by reason of the long-standing rule established by 
the predecessors of the Civil Service Commission in jurisdiction over 
the Civil Service Retirement Act that, as a prerequisite to counting 
military or naval service for civilian retirement purposes, there must 
be an absolute termination of such service under honorable conditions. 

Section 5 of the said Retirement Act authorizes the counting of 
“periods of honorable service” in the armed forces. While it is true 
that the type of discharge given upon termination of such service 
determines the character of that service, it does not necessarily follow 
that before military or naval service may be considered “honorable” 
there must be an absolute termination thereof. On the contrary, 
in the absence of any indication otherwise, service in the armed forces, 
prima facie, is honorable, and it is only where subsequent events war- 
rant the issuance of a discharge or dismissal from the service under 
other than honorable conditions that prior honorable service is 
affected. 

In the light of the above, it is my view that the rule heretofore ap- 
plied with respect to the counting of military or naval service under 
the provisions of section 5 of the Civil Service Retirement Act is not 
in consonance with the spirit or intent of the said section. Since 
active service, only, in the armed forces may be counted, it reasonably 
appears that the requirements of the statute have been met when the 
period of active duty has been terminated under honorable conditions 
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and the counting thereof is not required to be postponed until all serv- 
ice under a reserve commission has been completed. Otherwise, it is 
possible that the benefits of section 5 will be denied many persons 
otherwise entitled thereto, since, if, because of the continuation of the 
emergency, crediting of active military or naval service is postponed 
for several years, their subsequent civilian service in the meantime— 
in conjunction with prior civilian service—might be sufficient to per- 
mit their retirement without regard to their active military or naval 
duty. Furthermore, commissions in the Naval Reserve, and Marine 
Corps Reserve—unlike commissions in the Officers’ Reserve Corps— 
are not limited to any particular number of years and in the absence 
of any affirmative action to the contrary remain in effect indefinitely. 
Consequently, while it would seem that under the rule mentioned in 
your letter, active service in prior enlistments or under prior commis- 
sions in the Officers’ Reserve Corps could be counted for civilian re- 
tirement purposes, there appears no basis under the said rule upon 
which any active commissioned service in the Naval Reserve could be 
counted in the absence of a discharge or resignation therefrom. 

I am of the opinion that the conditions of the statute reasonably 
will have been satisfied upon the submission of a certificate from the 
proper military or naval authority to the effect that the period of 
active duty for which credit towards civilian retirement is sought has 
been terminated under honorable conditions—regardless of the fact 
that there has been no absolute termination of the employee’s status 
as a member of the reserve forces. 


(B-55103) 


SUBSISTENCE—PER DIEMS—NONWORK DAYS IMMEDIATELY 
PRECEDING LEAVE OF ABSENCE 


An employee who arrived at his temporary duty station on a Saturday and began 
a period of leave at the beginning of the following Monday—Saturday and 
Sunday being nonwork days—but not within his prescribed hours of duty, 
is entitled under paragraph 45 (a) of the Standardized Government Travel 
Regulations to per diem in lieu of subsistence until Sunday midnight, pro- 
vided a statement be furnished establishing that the employee actually was 
present at his duty station on Saturday and Sunday during the prescribed 
hours of duty. 9 Comp. Gen. 77, distinguished. 


Comptroller General Warren to Thomas Smart, Department of Agriculture, 
March 6, 1946: 


Reference is made to your letter of January 10, 1946, as follows: 


The attached Standard Form 1012 reclaiming $7.50 suspended from D. O. 
Voucher No. 4-216, paid December 3, 1945, by E. J. Brennan, Symbol 204-2350, 
has been presented to me for certification. 

The traveler while in an official travel status arrived in Jamestown, North 
Dakota on Saturday, October 20, 1945, at 2:20 p. m. He was on annual leave 
on October 22 and 23 and resumed official duty status on October 24 at 9:00 a. m. 
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No per diem was claimed for October 22 and 23 and the traveler has stated that 
had no annual leave been taken he would have returned to Washington, D. C. on 
October 26 at 8: 40 a. m. rather than October 28 at 8:40 a.m. Paragraph 45-A of 
the Government Travel Regulations states in part that “persons [presence] at 
duty station on Sundays or holidays during daily prescribed hours of duty will 
be regarded as equivalent to actual service if the traveler otherwise be in a duty 
status.” In accordance with this regulation, $7.50 representing per diem for 
the last quarter of Saturday, October 20, and Sunday, October 21, was suspended 
from the claim pending receipt of a statement from the traveler that he was 
present at his post of duty during the daily prescribed hours of duty on these days. 
The traveler has reclaimed this amount stating that he was in a duty status on 
these days. 

Decisions 7 CG 319, 9 CG 77, and A-21592, dated February 18, 1928, allow pay- 
ment on Sundays and holidays apparently without a definite statement from the 
traveler that he was present at duty station during the daily prescribed hours of 
duty on such non-work days. On the basis of these decisions perhaps it would 
have been proper to have certified the voucher in the first instance without excep- 
tion. Exception was taken, however, because the decision, 9 CG 77, apparently was 
based upon the fact that leave was not involved. I realize that in the instant 
case no leave is involved for October 20 or 21, yet leave was taken on the two 
succeeding work days. In the reclaim the traveler states that he was in a “duty 
status” October 20 and 21. However, such a statement does not necessarily 
mean he actually performed duty since he may have meant he was available 
for duty. Neither does the statement indicate whether he remained at James- 
town during working hours of these two days. If, however, the taking of leave 
immediately preceding or following the current weekend non-work days does 
not affect the allowance of per diem for Saturday and Sunday (see A-21592 cited 
above) it appears the reclaim may properly be certified by me and, in fact, the 
original voucher could have been certified as submitted. 

In view of the foregoing may the attached reclaim voucher be properly certi- 
fied by me? 


In reaffirming the rule that employees in a travel status are en- 
titled to receive per diem in lieu of subsistence on Sundays and holi- 
days where no duty is required, notwithstanding they may be absent 
from their temporary duty station on such days for personal reasons, 
decision of August 15, 1929, 9 Comp. Gen. 77, held as follows (quot- 
ing from page 78) : 

* * * No question of leave of absence being involved, paragraph 45 (b) 
is not applicable, and payment of the full per diem for Sundays or holidays is 
authorized notwithstanding the employee’s absence from his temporary duty 
station on such days. * * 

In the instant case, however, the question of leave of absence is 
involved and the matter clearly falls within the provisions of para- 
graph 45 (a) of the Standardized Government Travel Regulations, 
as amended January 30, 1942, which are, in pertinent part, as follows: 

If leave of absence of any kind begins or terminates within the traveler’s pre- 
scribed hours of duty, subsistence allowance will terminate or begin at the 
same time. If the leave of absence does not begin or terminate within the 
traveler’s prescribed hours of duty the traveler will be regarded as being in a 
subsistence status until midnight of the last day on which actual service is 
rendered preceding the leave of absence and from 12:01 o’clock a. m, of the 
day on which actual service is resumed. Presence at duty station on Sundays 
or holidays during daily prescribed hours of duty will be regarded as equivalent 
to actual service, if the traveler otherwise be in a duty status. * * 

The traveler involved herein arrived at his temporary duty station 
on Saturday, October 20, 1945, at 2:20 p. m., and his leave began on 


Monday, October 22, at the beginning of that day, but not within his 
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prescribed hours of duty. Hence, on the present record, he would 
be entitled to per diem in lieu of subsistence only for that part of 
Saturday, October 20, during which he was in a travel status, that is, 
Saturday appearing a non-work day on which no actual services 
were rendered, and having arrived at his temporary duty station at 
2:20 p. m. on that day, his subsistence status (except as hereinafter 
indicated) ended at 6:00 p.m. However, in view of the provision 
in paragraph 45 (a) of the travel regulations that “Presence at duty 
station on Sundays or holidays during daily prescribed hours of duty 
will be regarded as equivalent to actual service,” if the traveler 
actually were present at his duty station during the afternoon of 
October 20 and all day on October 21, the latter day may be con- 
sidered as the last day of actual service for the purpose of the quoted 
regulations and his subsistence status would not end until midnight 
thereon. 

Although the decision of February 18, 1928, A-21592, which is cited 
in your letter, involves facts similar to the case presented, the prin- 
ciples set forth therein no longer are for application inasmuch as the 
travel regulations in effect at that time contained no provision with 
regard to the payment of per diem on Sundays and holidays where 
leave of absence is involved, whereas the Standardized Government 
Travel Regulations—paragraph 45 (a)—in effect at the time here 
involved make specific provision for cases of that nature. 

Accordingly, in view of the express provisions of paragraph 45 (a) 
of the Standardized Government Travel Regulations as hereinbefore 
set forth, and in the absence of a statement establishing that the 
traveler actually was present at his duty station during the prescribed 
hours of duty on Saturday and Sunday, October 20 and 21, 1945, the 
voucher presented may not be certified for payment. 

The voucher and supporting papers forwarded with your letter 
are returned herewith. 


(B-56153) 
NATIONAL PARK REVENUES—DISPOSITION 


Fees or charges collected for the privilege of filming motion pictures in national 
parks are to be considered as “revenues of the national parks” within the 
purview of the act of June 12, 1917, as amended, which are required to be 
covered into the Treasury to the credit of the appropriate miscellaneous 
receipt account, and may not be administratively regarded as donations 
for the purpose of crediting them, pursuant to section 2 of the act of July 10, 
1935, to the “National Park Trust Fund.” 


Comptroller General Warren to the Secretary of the Interior, March 7, 1946: 
Reference is made to letter dated February 4, 1946, from the Acting 


Finance Officer, National Park Service, Department of the Interior, 
reading as follows: 
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This will acknowledge your letter (file AB 3.1 FLW) of January 11 referring 
to Schedule of Collections No. 36-50, December 1945, accounts of the Chief Dis- 
bursing Officer, Los Angeles, California, reporting a collection of $50 remitted 
by Paramount Pictures, Inc. as a donation, and credited to Appropriation 
Account “14X8037 National Park Service, Donations.” You state that, since 
the pertinent receipt and agreement disclose that the collection represents a fee 
for a permit to film a motion picture in Sequoia National Park, it is proper for 
credit to miscellaneous receipts and will be so adjusted by your office. 

The charge in question is based on the Secretary of the Interior’s Order No. 
2029 of February 26, 1945, published in the Federal Register of March 6, 1945 
(10 F. R. 2522) and amended by the Secretary’s Order No. 2056 of May 24, 1945, 
as follows: 

“Order No. 2029 of February 26, 1945 (10 F. R. 2522), is hereby amended by 
adding the following paragraph at the end of Section 5.2 (c): 

“Where an area administered by the National Park Service is involved, the 
charge shall be paid in the form of a donation to the National Park Trust Fund.” 

“(5 U. S. C. 22; 39 Stat. 535, 16 U. S. C. 3)” 

Accordingly, the deposit of $50 on Certificate of Deposit No. 36-50, dated De- 
cember 1, 1945, and covered into the Treasury on Covering Warrant No. 12903, 
dated December 17, 1945, is properly for credit to the trust fund receipt account 
“148064.1 Contributions to National Park Trust Fund” instead of miscellaneous 
receipts. A reply to your letter has been withheld pending the receipt of a 
transfer and a counter warrant to effect the adjustment mentioned in the letter. 
Since it does not appear that you have already accomplished the adjustment, it 
is suggested that you credit the trust fund receipt account “148064.1 Contribu- 
tions National Park Trust Fund” instead of miscellaneous receipts. However, 
if you have already issued a transfer and counter warrant adjusting the credit, 
we will prepare standard Form 1097 and forward to your office to effect transfer 
of the credit from miscellaneous receipts to the trust fund receipt account, 
148064.1. 


‘The trust fund receipt account, “8037 Donations to National Park 
Service”, originally proposed for credit in the transaction involved 
in the foregoing letter, was established under authority of the act 
of June 5, 1920, 41 Stat. 917, which provides, in part, as follows: 


Hereafter the Secretary of the Interior in his administration of the National 
Park Service is authorized, in his discretion, to accept patented lands, rights of 
way over patented lands or other lands, buildings, or other property within the 
various national parks and national monuments, and moneys which may be 
donated for the purposes of the national park and monument system. 


The trust fund receipt account, “8064.1 Contributions to National 
Park Trust Fund”, to which it is requested the funds be adjusted, was 
prescribed in pursuance of the provisions of section 2 of the act of 
July 10, 1935, 49 Stat. 477, which provides: 


The Board is hereby authorized to accept, receive, hold, and administer such 
gifts or bequests of personal property for the benefit of, or in connection with, 
the National Park Service, its activities, or its service, as may be approved by 
the Board, but no such gift or bequest which entails any expenditure not to be 
met out of the gift, bequest or the income thereof shall be accepted without the 
consent of Congress. 

The moneys or securities composing the trust funds given or bequeathed to 
the Board shall be receipted for by the Secretary of the Treasury, who shall 
invest, reinvest, or retain investments asthe Board may from time to time deter- 
mine. The income, as and when collected, shall be covered into the Treasury 
of the United States in a trust fund account to be known as the “National Park 
Trust Fund” subject to disbursement by the Division of Disbursement, Treasury 
Department, for the purposes in each case specified: Provided, however, That the 
Board is not authorized to engage in any business, nor shall the Secretary of the 
Treasury make any investment for account of the Board that may not lawfully 
be made by a trust company in the District of Columbia, except that the Secretary 
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may make any investments directly authorized by the instrument of gift, and 
may retain any investments accepted by the Board. 

It will be noted, so far as here material, that the authority in the 
provisions just quoted to accept funds in trust for National Park 
Service purposes relates to “donations”, “gifts”, or “bequests.” No- 
where in the involved statutes is there provision, suggestion, or impli- 
cation that ordinary operating revenues of the park system are subject 
to such disposition. To the contrary, the act of June 12, 1917, 40 Stat. 
153, as amended by the act of May 24, 192%, 42 Stat. 590 (16 U.S. C. 
452), provides: 

All revenues of the national parks shall be covered into the Treasury to the 
credit of miscellaneous receipts, except in case of Hot Springs National Park such 
as may be necessary to pay obligations outstanding on June 30, 1922, and the 
Secretary of the Interior is directed to submit, annually, estimates of the amounts 
required for the care, maintenance, and development of the said parks. 

Essentially, “donations”, “gifts”, or “bequests” are gratuitous con- 
veyances or transfers of ownership in property without any considera- 
tion. In contrast, the funds here involved represent a payment in 
consideration of the granting of a privilege to film motion pictures 
and it does not appear how their intrinsic character may be changed 
by an administrative order characterizing them as a “donation.” As 
a matter of fact the administrative order recognizes that sums received 
under such circumstances are “fees” or “charges” but merely directs 
that they be considered as “in the form of a donation” for the purpose 
of crediting them to the trust fund rather than to miscellaneous 
receipts. 

To the extent that the Amending Order No. 2056 directs that the 
charges or fees involved should be considered as donations for the 
purpose of crediting the trust fund it appears to be inconsistent with 
the provisions of the act of June 12, 1917, as amended, and, therefore, 
may not control the disposition of the receipts involved. 

Accordingly, the adjustment accomplished by Transfer and Counter 
Warrant No. 4826, dated January 25, 1946, objected to in the quoted 
letter, is sustained. All future similar collections should be scheduled 
and deposited for credit to the general fund receipt account “0521 
Rights-of-way on and Occupancy of Public Lands and Reservations.” 


(B-55643) 


TRAVELING EXPENSES—ATTENDANCE AT MEETINGS—1946 FISCAL 
YEAR LIMITATION 


Under section 201 (c) of the Independent Offices Appropriation Act, 1946, provid- 
ing that appropriations available for travel expenses may be used for 
expenses of attendance at meetings in an amount “not to exceed 50 per 
centum of the amount authorized for the same purpose * * * for the 
fiscal year 1945,” the amount available therefor to the Tennessee Valley 
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Authority, the fiscal year 1945 appropriation for which contained no specified 
amount upon which the limitation may operate, is 50 per centum of the 
amount obligated or committed—even though not fully liquidated—in the 
fiscal year 1945. 


Comptroller General Warren to the Chairman, Tennessee Valley Authority, 
March 8, 1946: . 

There has been considered your letter of January 28, 1946, requesting 
a review of the action of the Accounting and Bookkeeping Division 
of the General Accounting Office in the matter of the interpretation 
placed upon the provisions of section 201 (c) of the Independent 
Offices Appropriation Act, 1946, Public Law 49, approved May 3, 1945, 
59 Stat. 131, which action would have the effect of limiting the amount 
available for payment of expenses of attendance at meetings of the 
Tennessee Valley Authority during the fiscal year 1946, “to 50 per 
centum of the amount actually expended for such purpose for the 
fiscal year 1945.” Said section 201 (c) provides: 

Appropriations contained in this Act, available for expenses of travel shall 
be available, when specifically authorized by the head of the activity or estab- 
lishment concerned, for expenses of attendance at meetings of organizations 
concerned with the function or activity for which the appropriation concerned 
is made: Provided, That there shall be available for such purpose during the 
fiscal year 1946 to each such agency or establishment not to exceed 50 per centum 
of the amount authorized for the same purpose for each such agency or estab- 
lishment for the fiscal year 1945, except that in the case of the Veterans’ Admin- 
istration the amount available for such purpose shall not exceed 75 per centum 
of the amount authorized for the fiscal year 1945. 

There accompanied your letter a copy of the legal opinion rendered 
by the General Counsel, Tennessee. Valley Authority, to you, which 
holds, in effect, that the provisions of section 201 (c), supra, are not 
applicable to the Tennessee Valley Authority. The tenor of said 
opinion is that the Tennessee Valley Authority was not restricted by 
any appropriation provision, or otherwise, to a specific amount, or 
“not to exceed” a specific amount, for expenses of attendance at meet- 
ings during the fiscal year 1945, and that by reason thereof the 
Authority is not subject to the curtailment provision contained in 
section 201 (c), supra. In other words, the opinion is to the effect that 
since the Congress did not place a specific limitation upon the amount 
that could be spent for expenses of attendance at meetings of the 
Tennessee Valley Authority during the fiscal year 1945, said agency 
was not one sought to be reached and curtailed with respect to similar 
expenses during the fiscal year 1946. Your letter concurs in the 
opinion thus rendered. 

While it is contended that the legislative history of the pertinent 
appropriation acts for the fiscal years 1945 and 1946 supports the 
view that the Tennessee Valley Authority is not subject to the pro- 
visions of section 201 (c), swpra, an examination thereof does not 
appear tosupport such contention. Section 201 (c), supra, is clear and 
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unambiguous as to the departments and agencies covered thereby, 
namely, those departments and agencies whose appropriations “con- 
tained in this Act” are available for travel expenses. The appropria- 
tion for the Tennessee Valley Authority for the fiscal year 1946 is 
one of those contained in the referred-to act—the Independent Offices 
Appropriation Act, 1946. However, the act is ambiguous with respect 
to the limitation placed upon the amount available for expenses of 
attendance at meetings during the fiscal year 1946. The exact lan- 
guage of the proviso is as follows: 

* * * ‘That there shall be available for such purpose during the fiscal year 
1946 to each such agency or establishment not to exceed 50 per centum of the 
amount authorized for the same purpose for each such agency or establishment 
for the fiscal year 1945 * * *. [Italics supplied.] 

As to those departments and agencies whose appropriations for the 
fiscal year 1945 contained authority to spend a specified amount or 
“not to exceed” a particular amount, there is no question of their 
authority to spend in the fiscal year 1946 but 50 per centum of the 
amount designated. However, where no amount was authorized to 
be spent for expenses of attendance at meetings in the fiscal year 1945 
appropriations the matter is not clear. A strict interpretation of the 
proviso might lead to the construction that no funds would be available 
for expenses of attendance at meetings during the fiscal year 1946 if 
no amount was authorized in the 1945 fiscal year appropriation to be 
spent for such purpose. However, it is obvious that no such result 
was intended by the Congress. On the other hand, it might be argued 
that the Tennessee Valley Authority was “authorized” to spend for 
such purpose during the fiscal year 1945 an amount equal to its estimate 
for travel for all purposes, since the only limitation on its travel for 
that year, whether to meetings or otherwise, was contained in section 
105 of the Independent Offices Appropriation Act, 1945, approved 
June 27, 1944, 58 Stat. 384, which limited expenditures for all travel 
to an amount not to exceed that set forth in the budget estimates sub- 
mitted to the Congress as the basis for the appropriation. In the case 
of the Tennessee Valley Authority the budget estimate for travel ex- 
penses for the fiscal year 1945 was $670,000. To construe the provi- 
sions of section 201 (c), supra, to mean that 50 per centum of that 
amount, or $335,000, would be available for expenses of attendance at 
meetings during the fiscal year 1946, would, as stated in the legal 
opinion of your General Counsel, be absurd. 

The purpose of the curtailment provision in section 201 (c), supra, 
is obvious. At the time of its enactment the nation was at war; trans- 
portation facilities were taxed to the limit; and travel restrictions 
were in full force. In order to relieve the situation further, the 
Congress sought to reduce travel burdens in the ensuing fiscal year 
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by cutting in half the amounts then available for expenses of attend- 
ance at meetings of the agencies covered by the act. Hence, in order 
to give some effect to the intent of the Congress in cases such as the 
Tennessee Valley Authority, where no specified amount appears in 
the fiscal year 1945 appropriations upon which the 50 per centum 
reduction may operate, it would appear that the amount obligated or 
committed—even though not fully liquidated—in the fiscal year 1945, 
would afford a proper and reasonable basis for fixing the limitation 
upon the amount available for expenses for attendance at meetings 
during the fiscal year 1946. 

In the absence of a clear indication otherwise, there appears no 
proper basis for excluding the Tennessee Valley Authority from the 
operation of the provisions of section 201 (c), supra, and for the 
reasons hereinbefore stated, the amount available to the Authority 
for expenses of attendance at meetings during the fiscal year 1946 
must be held to be 50 per centum of the amount obligated or com- 
mitted—even though not fully liquidated—in the fiscal year 1945. 
In connection with the foregoing it may be stated that like application 
has been made of said statutory provisions to other agencies similarly 
situated and embraced under the same appropriation act, such as the 
Federal Power Commission, Securities and Exchange Commission, 
Bureau of the Budget, et alia. 


(B-55437) 


COMPENSATION; ADVERTISING—SERVICES OF PART TIME 
PHYSICIANS OF PUBLIC HEALTH SERVICE 


Public Health Service physicians employed on a part time basis at medical relief 
stations who are subject to call for emergency service and whose compensa- 
tion is fixed on an annual basis as specifically authorized by the provisions 
of section 209 (f) of the Public Health Service Act of July 1, 1944, are not 
within the purview of the general rule (25 Comp. Gen, 212) that, under the 
Federal Employees Pay Act of 1945, part time employees should be paid 
on an hourly basis, so that such physicians may continue to be paid on an 
annual basis. 

The advertising for bids requirement of section 3709, Revised Statutes, is in- 
applicable in the case of contracts to be entered into by the Public Health 
Service for the part time personal services of physicians who would be re- 
quired to furnish incidental office space and equipment or supplies. 


Comptroller General Warren to the Federal Security Administrator, March 15, 
1946: 


There has been considered your letter of January 28, 1946, as 
follows: 


In view of your decisions of July 28, 1945 (B-51099) and of August 22, 1945 
(B-51571), regarding the necessity of payment of compensation on the basis of 
hours actually worked, a question has arisen as to the application of the Federal 
Employees Pay Act of 1945 to certain employees of the Public Health Service who 
are paid annual compensation for part-time employment. We refer particularly 
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to physicians in charge of part-time medical relief stations, including both those 
stations which serve beneficiaries of the Service generally and those which serve 
a limited class of beneficiaries such as the personnel of the Coast Guard. 

The practice has been to appoint such physicians in a particular civil service 
grade—PS-3 or PS-4, and to fix the annual compensation in each case on the 
basis of estimates of the actual time which will be required for the discharge of 
the duties of the position. In addition to professional services which these 
physicians are required to render to beneficiaries of the Service, they are re- © 
sponsible for substantial administrative duties. They must familiarize them- 
selves with the regulations and procedure of the Service, make determinations 
as to the eligibility of applicants for care, make monthly reports, prepare 
vouchers covering expenditures incidental to medical care, and solicit bids an- 
nually for contract hospital cases and related services. 

The time which the physician may be required to devote to the work of the 
Service is subject to great variation, depending upon the nature and extent of 
the professional services called for. These services are performed, moreover, 
under circumstances which make it impractical to segregate the time which the 
physician devotes to professional services for the Public Health Service and 
that devoted to his regular practice. For example, the physician’s office hours 
for the reception of Public Health Service beneficiaries are ordinarily the same 
as those for his private patients. Professional visits are made to contract hos- 
pitals in which both beneficiaries of the Service and the physician’s private 
patients are hospitalized. Emergency medical attention may be required at any 
time and under a wide variety of circumstances, and the responsibility of the 
physician for the patient is of course a continuing one, even though the actual 
time required for the discharge of his responsibility is less than full time. While 
the Service requires these physicians to report days of total absence from duty 
in any pay period, a more detailed requirement of time reporting, on an hourly 
basis, would not only be impracticable but would undoubtedly mean the loss to 
the Service of a number of these physicians whose services could be replaced, 
if at all, only under terms less advantageous to the Government. It would, more- 
over, be impossible to determine the compensation for services of this nature on 
an hourly rate basis. Some of these physicians are skilled surgeons and perform 
operations on beneficiaries. Quite generally they furnish their own office space, 
secretarial services, equipment, and supplies which are not a part of the medical 
care itself. 

In the Public Health Service Act approved July 1, 1944, Congress recognized 
and provided for the peculiar problems of the Service in the employment of less 
— full-time professional services in the field. Section 209 (f) of the Act pro- 
vides: 

“Field employees of the Service, except those employed on a per diem or fee 
basis, who render part-time duty and are also subject to call at any time for 
services not contemplated in their regular part-time employment, may be paid 
annual compensation for such part-time duty and, in addition, such fees for such 
other services as the Surgeon General may determine; but in no case shall the 
total paid to any such employee for any fiscal year exceed the amount of the 
minimum annual salary rate of the classification grade of the employee.” 

This provision, which was not repealed by the Federal Employees Pay Act of 
1945, we view as authorizing the payment of a fixed annual compensation to part- 
time field employees. This makes it possible in fixing the compensation to take 
into consideration the various factors indicated above and to avoid the necessity 
of accounting for time worked within the contract period on an hourly or 
daily break-down. 

That Congress had in mind the adjustment on a contract basis of the compen- 
sation of employees subject to the provision of subsection (f) is indicated quite 
clearly by the statement on this subsection found on page 9 of the Report of the 
House Committee on Interstate and Foreign Commerce (H. R. Report No. 1364, 
78th Cong., 2d Session) : 

“Subsection (f) provides for the compensation on a contract basis of field em- 
ployees of the Service rendering part-time duty and subject to call for additional 
services. The provision, which relates primarily to contract doctors, is taken 
from 42 U. S. C. 67 with no change except that the fees for additional services 
are to be fixed by the Surgeon General instead of by the Federal Security Admin- 
istrator.” [Italics supplied. ] 

In your decision of August 22, 1945, B-51571, 25 Comp. Gen. 212, it is stated: 

“Therefore, in the absence of a statute providing otherwise (compare decision 
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of August 14, 1945, B-51244, 25 Comp. Gen. 185), all part-time work of employees 
subject to the Classification Act should be paid for upon the basis of the number 
of hours actually employed, the annual rate fixed by the Classification Act for 
full-time employees to be divided pursuant to the formula prescribed by section 
604 (d) of the new pay statute, 59 Stat. 304, to determine the rate per hour.” 

It is assumed that part-time field employees of the Public Health Service 
whose compensation is fixed as provided in section 209 (f) of the Public Health 
Service Act are within the exception suggested above to the rule otherwise in- 
dicated requiring payment on the basis of the number of hours actually employed. 
It is our view also that section 209 (f) applies to part-time field employees who 
are subject to call at any time for emergency or professional services regardless 
of whether, in addition to a fixed annual compensation, fees are provided for 
special services which they may be called upon to perform. It is true that sub- 
section (f) refers to “the minimum annual salary rate of the classification 
grade of the employee.” This amount is made a limitation of the total amount 
which may be paid to the employee; its apparent purpose is not the fixing of a 
“basis per annum compensation’, as that term is used in the Federal Employees 
Pay Act of 1945, but rather is to prevent abuse of the authorization to supple- 
ment with fees the annual compensation of a contract employee; otherwise a 
part-time employee might be paid more than the amount for which full-time 
service might be obtained. 

At present the combined method of compensation authorized by section 209 (f) is 
in use in some of the operations of the Service but supplementary fees are not 
now generally used in connection with the part-time medical stations of the Serv 
ice. It would probably be possible, in the case of the physicians in charge of 
these part-time medical stations, to fix a limited schedule of hours for regular 
part-time services plus a schedule of fees, which of course would not be on a 
time basis, for such services as the physician may be called upon to render outside 
of the scheduled part-time hours. This would increase the burden of record- 
keeping without assurance of benefit either to the physician or to the Service, 
sjnce the actual amount he would receive would be unpredictable ; such an arrange- 
ment would not be attempted for the physicians in charge of the part-time stations 
except to avoid the greater burden of complete records on a time basis. 

If there is objection to the payment procedures now followed, there would 
be for consideration also the possibility of contracting for such services under 
general implied authority to enter into contracts necessary for carrying out the 
functions of the Service. Although these physicians generally furnish office 
space, equipment, and supplies in connection with their professional services, 
such contracts would be predominately at least for personal services, and would 
be resorted to only when the use of regular employees of the Service would not 
be feasible; accordingly the exception for “personal services” in section 3709 
of the Revised Statutes would appear applicable. We are familiar with your 
decisions in 21 Comp. Gen. 486 and 22 Comp. Gen. 700. These, however, did not 
involve professional services of the character with which we are here concerned. 
Contracts for medical services would appear to be within the principles sug- 
gested in 14 Comp. Gen. 909 in which it was indicated that professional services 
may be secured by contracting with individuals qualified to render such services 
when it has been administratively determined that because of highly technical 
requirements, or for other reasons, employees of the Government cannot be used 
to accomplish the purpose authorized by law. Furnishing certain medical serv- 
ices at certain locations at a cost of less than the salary of a full-time physician, 
in view of your decisions above referred to, if applicable, cannot be accom- 
plished otherwise than by contracting with individual physicians for such serv- 
ices. In this connection attention is called to the fact that under present pro- 
cedures compliance with classification requirements is purely illusory. The 
Classification Act does not contemplate that salaries established thereby include 
the furnishing of office space, secretarial services, equipment, and supplies. 
Furthermore, by limiting the services contemplated in regular part-time em- 
ployment and allowing fees for other services, the entire arrangement presently 
is actually one resulting from bargaining, i. e. a contract arrangement. 

You are requested to advise therefore as to whether your office would be 
required to object— 

(1) to the payment, as at present, of compensation on a fixed annual basis 
rather than on an hourly basis to physicians in charge at part-time stations of 
the Public Health Service, regardless of whether fees for services of an irregular 
or emergency nature are provided for in addition? 
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(2) to payments, pursuant to contracts for the performance of services, of 
either an annual fixed fee agreed upon payable in 12 monthly instalments or 
specific fees for each type of service according to a fee schedule agreed upon, 
but stipulating also the furnishing of incidental office space, equipment, or 
supplies, such contracts to be without regard to the provisions of the Civil 
Service laws and Classification Act of 1923, as amended, and without adver- 
tising for bids? 

Your attention is called to section 208 (c) of the Public Health Service Act 
which authorizes the appointment of special consultants to assist and advise in 
the operations of the Service. Because of their continuing administrative 
duties, the physicians in charge of the part-time stations have not been regarded 
as within the scope of this provision. 


Section 604 of the Federal Employees Pay Act of 1945, 59 Stat. 
303, 304, provides: 


Sec. 604. (a) It shall be the duty of the heads of the several departments and 
independent establishments and agencies in the executive branch, including 
Government-owned or controlled corporations, and the District of Columbia 
municipal government, to establish as of the effective date of this Act, for all 
full-time officers and employees in their respective organizations, in the depart- 
mental and the field services, a basic administrative workweek of forty hours, 
and to require that the hours of work in such workweek be performed within a 
period of not more than six of any seven consecutive days. 

. * * * + a * 


(d) (1) Hereafter, for all pay computation purposes affecting officers or 
employees in or under the executive branch, the judicial branch, or the District 
of Columbia municipal government, basic per annum rates of compensation 
established by or pursuant to law shall be regarded as payment for employment 
during fifty-two basic administrative workweeks of forty hours. 

(2) Whenever for any such purpose it is necessary to convert a basic monthly 
or annual rate to a basic weekly, daily, or hourly rate, the following rules shall 
govern: 

(A) A monthly rate shall be multiplied by twelve to derive an annual rate; 

(B) An annual rate shall be divided by fifty-two to derive a weekly rate; 

(C) A weekly rate shall be divided by forty to derive an hourly rate; and 

(D) A daily rate shall be derived by multiplying an hourly rate by the num- 
ber of daily hours of service required. 


In the decision of August 22, 1945, B-51571, 25 Comp. Gen. 212, 216, 
immediately preceding the portion thereof quoted in your letter, it 
was stated : 


* * * That regulation [schedule A, part 1, paragraph 6, of the Civil Service 
rules and regulations] fixes merely a limitation upon the salary of part-time 
employees who may be appointed without competitive examination and does 
not prescribe the formula for fixing per annum salary rates of part-time em- 
ployees. Neither is there any statute here applicable that does so. However, 
for many years this office has recognized in decisions that part-time salary rates 
of employees occupying positicns subject to the Classification Act may be fixed 
upon a per annum basis with a proportionate credit for Sundays and holidays 
on which no work is performed by full-time employees. Also, there has been 
stated in the decisions the formula for computing the per annum part-time sal- 
ary rate and, also, for increasing such rates under the provisions of the overtime 
laws in effect prior to July 1, 1945. See, particularly, 22 Comp. Gen. 1043. The 
underlying reason for those decisions was that compensation prior to July 1. 
1945, was paid for every day of the year including Sundays and holidays and 
other nonwork days for full-time employees and, upon that basis, it was con- 
cluded that a part-time employee should receive a proportionate benefit for 
compensation which a full-time per annum employee would have received on 
Sundays, holidays, and other nonwork days on which no work was performed. 
However, sections 201 and 604 of the new pay statute, 59 Stat. 296, 303, effective 
July 1, 1945, providing for division of an annual salary rate into units of weeks 
and hours of employment with no credit allowed for any time not worked or 
not otherwise in a leave with pay status—which latter status a part-time em- 








646 DECISIONS OF THE COMPTROLLER GENERAL 


ployee cannot have—there no longer exists any reasonable basis for continuing 
the computation and payment of part-time salary rates upon a per annum 
cole, 12:79. 2 


And it was concluded that, in the absence of a statute providing other- 
wise, compensation for all part-time employees subject to the Classi- 
fication Act of 1923, as amended, should be paid upon the basis of the 
number of hours actually employed—the hourly rate to be ascertained 
by dividing the applicable per annum rate according to the formula 
prescribed by section 604 (d), supra. 

Prior to the enactment of the Public Health Service Act, approved 
July 1, 1944, 58 Stat. 682, referred to in your letter, compensation for 
all part-time field employees of the Public Health Service—other than 
those employed on a per diem or fee basis—was authorized under a 
provision in the Treasury Department Appropriation Act, 1938, ap- 
proved May 14, 1937, 50 Stat. 137, 148, which read as follows: 


Hereafter field employees of the Public Health Service, except those employed 
on a per-diem or fee basis, who render part-time duty and are also subject to 
call at any time for other services, may be paid annual compensation for such 
part-time duty and, in addition, such fees for such other services as the Secretary 
of the Treasury may determine: Provided, That the total amount paid to any 
such employee for any fiscal year shall in no case exceed the amount of the 
minimum annual salary rate of the classification grade of the employee. 


In House Report No. 256, accompanying H. R. 4720, which subse- 
quently became the act of May 14, 1937, supra, it was stated as follows 
with respect to the above-quoted provision : 


A paragraph is recommended to meet a decision of the Comptroller General 
with respect to part-time employees of the Public Health Service, except those 
employed on a per diem or fee basis. The purpose of the legislation is to permit 
the continuance of a practice long in vogue in the Service of hiring on an annual 
basis, at less than regular annual rates for full-time employees, personnel who 
render only part-time service at stations where the needs are such as not to de- 
mand full-time duty but where someone must be on call at all times. The prac- 
tice is an economical one involving the retainer for all services rendered or the 
retainer for certain stated classes of services plus fees for special services. 


Also, on pages 772, et seg., of the hearings before the Subcommittee of 
the Committee on Appropriations, House of Representatives, on bill 
H. R. 4720, there appear the following statements respecting the 
quoted provision : 


Dr. Draper. That additional language is recommended in order to meet the 
objections of the General Accounting Office and has to do with the practice that 
we have had in vogue for a long time in the employment of certain types of 
personnel. The stations of the Service, such as the smaller quarantine stations 
find it necessary to have someone on duty and subject to call all through the 
day throughout the year, where the amount of work is really not sufficient to 
justify the employment of full-time personnel. For example, at one of the 
small stations on the South Atlantic coast it is necéssary that a medical officer 
be available for the care and treatment of Coast Guard personnel, and so on, 
and to act also as quarantine officer. This officer would be on call at any time 
to perform necessary duties and, on occasions it might be necessary for him to 
be on duty 24 hours a day and on other days there might be no active duty for 
him to perform at all. I have a number of illustrations of that sort. 
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The only economical and desirable way of handling these cases is the payment 
of an annual salary covering all of the services rendered, or payment of annual 
salary plus fees for specigl services. 

Mr. LupLow. That would be in the nature of an annual retainer and then in 
the case of special services certain fees in addition to the retainer? Is that 
the idea? 

Dr. Draper. Yes, sir. But this practice which has been followed for a con- 
siderable time has recently not met with the approval of the General Accounting 
Office. It is just an effort to enable us to continue the practice we have followed 
in the past. 

In the light of the foregoing, it clearly appears that the 1937 statute 
was intended to authorize compensation upon an annual basis for all 
part-time field employees of the Public Health Service other than those 
paid upon a per diem or fee basis, regardless of the fact that some of 
such employees might not be paid, in addition to such annual com- 
pensation, fees for extra or emergency services which they might be 
required to perform. See 17 Comp. Gen. 303. That statute having 
been repealed by the Public Health Service Act of July 1, 1944, and 
there having been enacted in substitution therefor section 209 (f) 
of the later act, 58 Stat. 687, which, as stated in House Report 1364, 
quoted in part in your letter, was taken from the 1937 statute with no 
change other than that authorizing the Surgeon General rather than 
the Federal Security Administrator to fix fees for additional services, 
it follows that, while the language of the two statutes is not identical 
in all other respects, the provisions of the later act must be viewed as 
covering the same classes of employees as those covered by the earlier 
act. Hence, the view expressed in your letter that section 209 (f) of the 
1944 statute authorizes compensation on a per annum basis for part- 
time field employees who are subject to call at any time for emergency 
or professional services—irrespective of the fact that no provision 
is made for the payment to them of fees for special services—appears 
correct. Consequently, since there exists express statutory authority 
for the payment of compensation on an annual basis for part-time 
field employees of the Public Health Service, such as referred to in 
your letter, such employees are not within the rule stated in the de- 
cision of August 22, 1945, swpra, and no change in the practice hereto- 
fore followed administratively in the payment of their compensation 
is required. 

It would appear from your letter that the method of procuring 
services of part-time physicians by contract is suggested as an alterna- 
tive to the method presently in use only in the event that the present 
method should be found to be objectionable by this office. However, 
in that connection, it may be stated that, should it be determined 
administratively more advantageous to the Government to employ 
the part-time services of physicians upon a contract basis under the 
conditions set out in your letter, rather than upon the present per 
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annum salary basis, the requirements of section 3709, Revised Statutes, 
respecting advertising would not be for application. Compare 14 
Comp. Gen. 909; 19 id. 849. Accordingly, questions (1) and (2) are 
answered in the negative. 


(B-43871) 


PAY—AVIATION DUTY—AVIATION MEDICAL EXAMINERS AND 
STUDENT NAVAL FLIGHT SURGEONS 


Naval aviation medical examiners—nonflying officers—who have been designated 
as flight surgeons—fiying officers—become entitled to the increased flying pay 
authorized for flying officers by section 18 of the Pay Readjustment Act of 
1942 on the date the notice of designation is received, and not on the effective 
date stated therein. 24 Comp. Gen. 501, amplified. 

Student naval flight surgeons detailed to duty involving flying under instruction 
are nonflying officers whose increased pay for flying is subject to the statu- 
tory limitation of $720 per annum, rather than “commissioned officers * * * 
undergoing flying training” within the meaning of the provisions in recent 
Military Appropriation Acts including such commissioned officers within 
the definition of flying officers entitled under section 18 of the Pay Readjust- 
ment Act of 1942 to 50 percent increase in pay for flying; and such student 
flight surgeons may not be included by administrative regulation within the 
definition of flying officer. 24 Comp. Gen. 501, amplified. 


Assistant Comptroller General Yates to the Secretary of the Navy, March 20, 
1946: 

There has been considered your letter of March 21, 1945 (file 
JAG: IL: WJG:z Li6-4(10)/OV), with enclosure from the Chief of 
the Bureau of Medicine and Surgery, requesting reconsideration of 
decision of January 9, 1945, B-43871, 24 Comp. Gen. 501, wherein it 
was held (1) that an aviation medical examiner who has been desig- 
nated a flight surgeon does not become entitled to the 50 percent 
increase of pay authorized for flying officers until he receives notice of 
such designation and enters on duty as a flight surgeon; and (2) that 
student naval flight surgeons detailed to duty involving flying under 
instruction are nonflying officers whose increased flying pay is subject 
to the statutory limitation of $720 per annum prescribed for nonflying 
officers, rather than “commissioned officers * * * undergoing 
flying training,” within the meaning of current military appropria- 
tion acts. It is further requested that in the event the conclusions 
reached in the said decision be adhered to on reconsideration, the Navy 
Department be advised as to whether the Secretary of the Navy by 
administrative regulations may include student naval flight surgeons 
within the definition of flying officers so as to entitle such officers to 
the 50 percent increase of pay authorized for flying officers. Also, in 
view of the administrative understanding that existed prior to the 
receipt of the said decision of January 9, 1945, as to the effective date 
of an aviation medical examiner’s designation as flight surgeon, it is 
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requested that the decision in that respect not be made retroactively 
effective for pay purposes. 

The views of the Chief of the Bureau of Medicine and Surgery, 
which form the basis for the present request for reconsideration, are 
contained in an enclosure dated February 13, 1945, as follows: 


1. The basic correspondence containing the decision of the Comptroller Gen- 
eral, B-48871, dated 9 January 1945 relating to aviation pay of Flight Surgeons, 
is returned with the request that it be re-submitted to the Comptroller for recon- 
sideration. The Bureau of Medicine and Surgery is of the opinion that the true 
facts and circumstances relating to the questions presented for decision by 
the Comptroller are confusing and have not been sufficiently and clearly stated 
for his consideration. 

2. First, with regard to the question as to whether a medical officer undergoing 
flight training as a student flight surgeon, is entitled to 50 percent flying pay 
while under instructiou, the following situation pertains. 

a, The syllabus of flight training for Flight Surgeons has been formally estab- 
lished and formally prescribed and approved by the Bureau of Personnel in a 
similar manner as administratively provided for naval aviators. 

b. Medical officers undergoing flight training as Flight Surgeons are under 
the administrative cognizance of the Superintendent of Flight Training as sim- 
ilarly provided for student aviators and are entirely outside of medical cognizance 
or control. They live with and are quartered in barracks and muster with all 
other flight students for flight training. 

e. Flight training for Flight Surgeons is formally prescribed. It extends over 
a period of two months and consists of a total of approximately 60 hours of 
flight instruction. The initial phase of instruction (first 10 hours) is in primary 
training planes, leading to the regular 10 hour check for solo flying (flying alone) 
as similarly provided in the same manner, for student aviators. Following solo 
check, the flight surgeons training becomes different from that of the student 
aviator, in that the flight surgeon immediately undergoes abridged flight training 
in formation flights, gunnery flights, acrobatics, night flying, navigation flights, 
etc. The whole object being to provide the flight surgeon practical experience in 
all the cardinal flight hazards to which the student aviator is subjected. During 
the intensive course of flight training the student flight surgeon completes an 
abridged course in ground school subjects of aerography, theory of flight, aero- 
dynamics, gas engines, ignition, etc. Upon completion of the prescribed syllabus 
of training, he is formally and officially designated Naval Flight Surgeon, in the 
same manner that the student aviator is designated a Naval Aviator. During the 
whole period of training, the student flight surgeon has no medical duties, but is 
entirely employed with his flight training. 

3. Administratively the approach to flight training for flight surgeons is as 
follows: 

Medical Officers are selected for training in “Aviation Medicine.” They report 
to the Commanding Officer, Naval Air Station, Pensacola, for such training at 
the School of Aviation Medicine. During the first two months of training the 
instruction is entirely academic and relates to subjects of aviation medicine. 
During this period of training no flying is performed and no medical officer 
receives flying pay. Upon completion of the academic phase of training, the 
students are appraised as to aptitude and standing. The students with the 
highest or satisfactory standing, are recommended for flight training as student 
flight surgeons and are formally assigned to flight training as described in sub- 
paragraph (c), paragraph 2, above. The remaining students are formally desig- 
nated as “Aviation Medical Examiners,” and are assigned to duty with aviation 
activities as such. Where these aviation examiners are ordered to duty in- 
volving flying with aviation activities, they receive flying pay at the rate of 
$60.00 per month as “non flying officers.” After serving as a non flying officer 
(Aviation Examiner) for not less than 6 months, and provided they have acquired 
not less than 60 hours of flying time in naval aircraft, Aviation Examiners may 
then apply for designation as Naval Flight Surgeon. If they have performed 
their duties satisfactorily and are so recommended by their Commanding Officer 
and the Bureau of Medicine and Surgery, they may be designated by the Bureau 
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of Naval Personnel, as Naval Flight Surgeons. There is no question raised con- 
cerning the rates of flying pay to which Aviation Examiners are entitled during 
this period of duty since they are employed as non flying officers under the formal 
designation of Aviation Examiner. The distinction, however, is that these offi- 
cers (Aviation Examiners) are employed as such, in contrast to those officers 
who were selected and formally assigned to duty under flight training, as student 
flight surgeons. 

4. The Pay Readjustment Act of 1942, Sect. (18), specifically established 
Flight Surgeons as flying officers. Executive Order 9195, dated 7 July 1942, refers 
to the above act and defines Naval Flight Surgeons as flying officers for pay 
purposes. Flying officers are entitled to 50 percent flying pay in contrast to non 
flying officers, who by act of Congress are restricted to flying pay at the rate of 
$720, per annum. Again, Flight Surgeons are specifically included within the 
definition of flying officers appearing in the Military Appropriation Act 1943, 56 
Stat. 612. See also Military Appropriation Act 1944, 57 Stat. 349, and Military 
Appropriation Act 1945, 58 Stat. 575. The Military Appropriation Act 19438, 56 
Stat. 612, provides in part as follows: 

“That, during the continuance of the present war and for six months after 
the termination thereof, a flying officer as defined under existing law shall include 
flight surgeons, and commissioned officers or warrant officers while undergoing 
flying training * * *.” 

Accordingly, the interpretation of the Bureau of Medicine and Surgery has 
been that it was the intent of Congress to remove restrictions in flying pay for 
Flight Surgeons, and for this purpose they have been defined and included as 
flying officers for pay purposes. Further, it would appear inconsistent in view 
of the obvious intent of Congress, to remove discrimination in their case, and 
the provisions of the Military Appropriation Act 1943, 56 Stat. 612, as quoted 
above, to deny student flight surgeons 50 percent flying pay while under flight 
training leading to a designation which has been defined as a flying officer. It 
also would appear that rulings of the Comptroller relating to entitlement of pay 
for flight surgeons, prior to their inclusion as flying officers by Congress, as cited, 
are now subject to revision by reason of the new legislation. 

5. Basically, student naval aviators and student flight surgeons are laymen 
on commencement of flight training insofar as ability to fly are concerned. Both 
engage upon and complete flight training leading to a designation which by Con- 
gress have been defined as “flying officers.” The Act of Congress as quoted in part 
(paragraph 4) states “A flying officer as defined under existing law shall include 
flight surgeons and commissioned officers or warrant officers while undergoing 
flying training.” This would appear to remove any doubt as to the entitlement 
of student flight surgeons to 50 percent flying pay. They are referred to as Flight 
Surgeons, they are commissioned officers, and the act makes no reference or 
applies no restriction as to the nature of “the flying training.” In view of the 
obvious intent of Congress to remove discrimination for flight pay for Flight 
Surgeons in the performance of their flying duties, it would appear inconsistent 
that Congress intended that discrimination would apply while under flying 
training for such duties. 

6. With regard to the second question, namely,—“On what date did Lieut. 
Harry M. Rosenthal (MC) V-(G) USNR, (an Aviation Medical Examiner) 
become entitled to 50 percent flying pay by reason of designation Flight Surgeon.” 
The facts relating to this case may be briefly restated as follows: 

Lt. Rosenthal was designated an aviation medical examiner on 7 March 1942 
and assigned flight duty with an aviation unit in the Pacific. While in the per- 
formance of this duty, he received flying pay as aviation examiner (non-flying 
officer) at the rate of $60 per month. On completion of six months duty, he 
applied for and was designated a Naval Flight Surgeon by BuPers, effective as 
of 20 July 1943, but this designation did not reach him until 22 December 1943. 
The present decision of the Comptroller establishes the date for his flying pay 
as a flight surgeon (50 percent) as of December 22, 1943, the date he received his 
designation. It has been the desire of BuMed and BuPers that the effective 
date of designation in such cases for pay purposes, be the daté specified in the 
issuance of the designation and not the date such designation was received by the 
Flight Surgeon. 

7. The Comptroller in a prior decision, “2 Comp. Gen. 370: 21 MS Comp. 438, 
May 11, 1923, to Sec. Navy : A-11921, May 4, 1926, prescribed the following require- 
ments for an individual to be entitled to 50 percent flying pay, namely: 

(a) Must be rated a flying officer. 
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(b) Must receive notice of his detail to or assignment to participate in aerial 
flights. 

(c) Must enter upon duty pursuant thereto. 

While this ruling had in mind a decision specific to naval aviators and was 
rendered prior to the inclusion of Flight Surgeons as flying officers, it is not 
considered prohibitive in the case of Lt. Rosenthal, for the following reasons: 

Lt. Rosenthal meets requirement (a) having been designated a Flight Surgeon 
by BuPers on July 20, 1943. (Flying Officers.) Lt. Rosenthal did receive notice 
of his designation on December 22, 1943, said designation being dated effective as 
of July 20. 

Lt. Rosenthal was already on a flying status as a nonflying officer at the time 
notice was received, however, no change in flight orders were required for him 
to enter on a flying status as a Flight Surgeon, since his medical duties in a 
flying status remained the same, i. e., were not altered by receipt of his designa- 
tion as a Flight Surgeon. It appears that failure to recognize the functions of 
an Aviation Medical Examiner (nonflying officer) while on a flying status, as 
identical with those of a Flight Surgeon on a flying status, has led to the assump- 
tion that a difference in flight duty exists. Such does not exist. Basically all 
medical officers, whether Aviation Medical Examiners (nonflying officers) or Flight 
Surgeons, have the same object, the same mission, and perform the same functions 
in a flying status, namely to be available for all medical emergencies requiring 
their services in a flying status and to maintain the closest liaison in a practical 
way with flying personnel to enable them to detect staleness, fatigue, or other 
abnormalities encountered in flying. Again it is emphasized, there is no difference 
in the basic objectivity and functions of an Aviation Examiner and a Flight 
Surgeon with regard to their flight duties. The only difference that does exist 
is the matter of experience. The procedure for attaining the designation of 
Wight Surgeon has been set forth in (c) of paragraph (2) and paragraph (3) 
above. 

Accordingly, the Bureau of Medicine and Surgery has certified that the func- 
tional flying of an Aviation Examiner and a Flight Surgeon has the same 
objectivity and is in fact the same for professional purposes. It does not appear 
practical nor essential to issue new and additional orders to a medical officer who 
is already on a flying status as an Aviation Examiner, to enter upon new flying 
duties as a Flight Surgeon, when, in fact, there are no new duties prescribed and 
the purpose and nature of their flying remains the same. To understand such a 
measure would add administrative difficulties already complicated, due to the 
large number of personnel involved and the great distances and difficulties con- 
cerned in contacting personnel now distributed through the Fleet units and in 
the Pacific theatre. 

8. To summarize the practical points for consideration: 

(a) The basic medical and flight duties of Flight Surgeons and Aviation 
Bampinae are identical with regard to the nature and purpose of their flying 

uties. 

(b) The designation of a medical officer as a Flight Surgeon is but a recognition 
of additional experience and perfection in the performance of his total profes- 
sional duties as an aviation medical officer. But without change in the purpose 
or nature of his professional or flight duties. 

(c) Therefore, the governing factor for pay purposes should be the date the 
individual is recognized as having acquired the additional experience or qualifica- 
tions of a Flight Surgeon, and not the date he receives such notification, provided 
of course that he is already in a flying status as an aviation examiner. 

9. If the Comptroller is prepared to accept BuMed’s certification as stated in 
paragraph (8) above, that no change in flying duties are imposed on a medical 
officer by virtue of being designated a Flight Surgeon, then the basic requirements 
of the Comptroller’s decision as referred to under paragraph (7) will have been 
met and the governing factors should become the date that Lt. Rosenthal was 
certified as a Flight Surgeon, and not the date such certification was received, Lt. 
Rosenthal already being in a flight status as an Aviation Examiner. 


As stated in decision of January 9, 1945, it is well established that 
an officer may not be regarded as detailed to or on duty requiring 
regular and frequent participation in aerial flights as a flying officer 
so as to entitle him to the 50 percent increased pay authorized for flying 
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officers until such time as he is rated a flying officer, receives notice of 
his detail or assignment to participate in aerial flights and enters upon 
duty as a flying officer pursuant thereto. While administratively it 
may be considered that basically there is no material difference—other 
than that of experience—in the character of duties or functions of 
aviation medical examiners and flight surgeons, the law recognizes a 
distinction between flight surgeons (flying officers) and aviation medi- 
cal examiners (nonflying officers) and prescribes different flight 
requirements and rates of additional pay for each class of officers. A 
nonflying officer assigned to flying duty pursuant to competent orders 
who meets the limited flight requirements prescribed for such officers— 
three or more flights within each 90-day period, regardless of the dura- 
tion of such flights—acquires a vested right to the limited additional 
flying pay authorized for nonflying officers and the fact that previously 
he may have been administratively designated a flying officer without 
actual or constructive notice of such designation ordinarily would not 
operate to divest him of such vested right. Cf. Gould v. United States, 
19 C. Cls. 593; 18 Comp. Gen. 528. Consequently, the fact that in a 
particular case a nonflying officer actually may have met the more 
stringent flight requirement prescribed for flying officers during the 
period intervening between the date of issuance of an order designating 
him a flying officer and the date of its receipt by the officer is imma- 
terial insofar as concerns his vested right to additional pay as a 
nonflying officer. Any other view of the matter would necessarily 
require the recognition of an alternate status of flying officer or non- 
flying officer, depending on which would be the more advantageous to 
the officer concerned. It seems clear that the law and regulations do 
not contemplate the recognition of any such alternate or dual status. 
Accordingly, I find no legal basis for modifying the conclusion reached 
in that respect in the decision of January 9, 1945. However, in view 
of the administrative basis for the practice in the matter to the con- 
trary which existed prior to receipt of the decision of January 9, 1945, 
this office will not be required to object to otherwise proper payments 
made on such basis prior to March 1, 1945. 

It appears to be the view of the Chief of the Bureau of Medicine 
and Surgery that since the proviso appearing in the Military Appro- 
priation Act, 1943, approved July 2, 1942, 56 Stat. 612, and subse- 
quent military appropriation acts, that “during the continuance of 
the present war and for six months after the termination thereof, a 
flying officer as defined under existing law shall include flight sur- 
geons, and commissioned officers * * * while undergoing flying 
training” was designed to remove discrimination in the flying pay 
of flight surgeons, “it would appear inconsistent that Congress 
intended that discrimination would apply while under flying train- 
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ing for such duties.” While one of the purposes of the said proviso 
was to remove existing limitations restricting the flying pay of flight 
surgeons to $720 per annum, by including “flight surgeons” within 
the statutory definition of flying officer during the temporary period 
stated therein, it does not follow that the said proviso was intended 
also to include student flight surgeons undergoing flying training 
within such definition. At the outset it may be noted that inasmuch 
as the said proviso is contained in a military appropriation act which 
is not expressly made applicable to naval personnel, and as a flying 
officer in the Navy is not “defined under existing law,” the proviso 
itself has no direct application to naval personnel. However, annual 
naval as well as military appropriation acts contain a restriction 
against payment of additional flying pay to “non flying” officers in 
excess of specified rates and, although a flying officer in the Navy is 
not defined by statute, it has been recognized that in applying such 
appropriation restriction against “nonflying officers” the Secretary 
of the Navy is authorized to define flying officers in the Navy under 
regulations comparable to those prescribed by the Secretary of War 
pursuant to statutes expressly defining flying officers in the Army. 
Decision of January 6, 1941, B-13727, and 24 Comp. Gen. 636. Con- 
sequently, unless the proviso in the various military appropriation 
acts including within the statutory definition of flying officer “com- 
missioned officers * * * while undergoing flight training” may 
be viewed as evidencing a legislative purpose that Army medical 
officers undergoing flying training for duty as flight surgeons be 
considered flying officers, there would appear to be no legal basis for 
the issuance of regulations by the Secretary of the Navy designating 
student naval flight surgeons as flying officers. 

It will be noted that the Chief of the Bureau of Medicine and Sur- 
gery does not state or even suggest that Army medical officers under- 
going flying training for duty as flight surgeons are considered flying 
officers and paid the increased pay of 50 percent while undergoing 
such training. On the contrary, it appears that Army medical offi- 
cers under flying training for duty as flight surgeons at the Army Air 
Forces School of Aviation Medicine, Randolph Field, Texas, are not 
considered flying officers until they have completed the prescribed 
course in aviation medicine and also have acquired a specified num- 
ber of hours flying in military aircraft. See Army Air Forces Regu- 
lation 35-52, dated April 13, 1944, as amended. While it appears to 
be administratively recognized that naval aviation medical exam- 
iners—like Army aviation medical examiners—may not be considered 
flying officers until such time as they have been designated flying 
officers, the Chief of the Bureau of Medicine and Surgery appears 
to be of the view that a distinction exists in the case of student naval 
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flight surgeons because they are required to undergo certain addi- 
tional flying training not ordinarily prescribed for either Army or 
Navy aviation medical examiners. However, as pointed out in the 
decision of January 9, 1945, the purpose of the said proviso including 
“commissioned officers * * * undergoing flying training” within 
the statutory definition of flying officer was to permit Army officers 
undergoing flying training as’ student aviators—not entitled under 
then existing law to the 50 percent increased pay authorized for fly- 
ing officers (22 Comp. Gen. 730)—to receive such additional pay as 
flying officers as then authorized for student aviators in the Navy and 
Marine Corps. 21 Comp. Gen. 578. That such was the legislative 
purpose of said proviso is apparant from the discussion of the proviso 
before the subcommittee of the Committee on Appropriations, House 
of Representatives (page 71), as follows: 


Mr. Snyver. General, looking at the flight-pay projects on page 12 of the justi- 
fications, which I appreciate applies solely to officers, I should like you to state 
if you pay, flight pay to student aviators, 

General Loucury. Yes, sir. 

Mr. Snyper. I ask that because the Comptroller General ruled on last Decem- 
ber 16 that student aviators of the Marine Corps were entitled to flight pay, and 
that ruling also applied to the Navy. In an earlier decision Army student 
aviators were barred by the legal definition, applying to the Army alone, of a 
flying officer. We endeavor to keep the services on a uniform basis as to pay. 
We have a hard time doing it at times, as we all know. How does the Army feel 
about this matter? 

General LoucHry. I would like to make a brief statement, and Colonel Bradley 
is here from the Air Corps to make a further statement. It is my understanding 
that so far this situation is not cleared up, and that the decision of the Comptrol- 
ler General was simply in accordance with existing law. The law, as it applies to 
the Navy flying officers, does include student aviators; whereas the law pertain- 
ing to the Army provides that the flying officer shall consist of rated pilots, ob- 
servers, and members of combat crews. The difference is the result of a dif- 
ference in the existing law. Is that correct, Colonel Bradley? 

Colonel BrabLey. Officer student aviators receive only $60 per month for flight 
pay during the period they are undergoing training. They do not receive 50 
percent flight pay until they become rated pilots or observers. 

Mr. Snyver. General, I suggest, if any discrimination exists, that you prepare 
some language designed to remove it, and submit it to the clerk of the committee 
before we mark up the bill. 


Also, the report of the Committee on Appropriations, House of 
Representatives, H. R. 2266, further explains the purpose of the said 
proviso as follows: 

The second phrase of the proviso, applying to commissioned officers and war- 
rant officers undergoing flying training, is intended to equalize flying pay of 
Army and Navy personnel undergoing flying instruction. 

It seems apparent from the foregoing that it was not the legislative 
purpose, nor the understanding of the War Department officials tes- 
tifying on the proviso, that the language employed therein should be 
viewed as including Army officers undergoing flying training for 
duties as flight surgeons but was to bring in Army student aviators to 
put them on a parity with Navy student aviators in that respect. Con- 
sequently, since it does not appear that the said proviso contemplated 
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that medical officers of the Army undergoing training as flight sur- 
geons were to be included within the statutory definition of flying 
officer there is perceived no legal basis for the issuance of regulations 
which would include student naval flight surgeons within the definition 
of flying officers so as to entitle them to the 50 percent increase of pay 
authorized for flying officers. 

The arguments presented by the Chief of the Bureau of Medicine 
and Surgery have been given careful consideration but, in the light of 
the legislative history of the provision in question, it must be concluded 
that this office would not be warranted in modifying the prior decision 
on the matter. Of course, if it be the administrative view that the 
flight training requirements prescribed for student naval flight sur- 
geons are such as to subject them to the greater flying hazards, etc., 
ordinarily encountered by student aviators, rather than to the limited 
flight hazards, etc., which may be encountered by Army medical officers 
undergoing training leading to the designation of flight surgeon, the 
matter is properly for consideration by the Congress, it being noted 
that such body may presently reconsider the general matter of the 
rates of pay of military and naval personnel, with particular reference 
to increases authorized for flying pay. See the next to the last para- 
graph of the First Supplemental Surplus Appropriation Rescission 
Act, 1946, Public Law 301, approved February 18, 1946, 60 Stat. 20. 


(B-52344) 


PAY—LONGEVITY—SERVICE CREDITS—CONCURRENT ENLISTED RE- 
SERVE CORPS SERVICE OF UNITED STATES MILITARY ACADEMY 
CADET 


While under section 6 of the act of August 24, 1912, an Army officer is prohibited 
from counting prior service as a cadet at the United States Military Academy 
for longevity pay purposes, such service as a cadet does not preclude the 
counting, for pay purposes under the Pay Readjustment Act of 1942, as 
amended, of a period of concurrent service as a member of the Enlisted 
Reserve Corps, inactive. 


Assistant Comptroller General Yates to Lt. Col. George Draper, U. S. Army, 
March 20, 1946: 

By indorsement of September 7, 1945, of the Fiscal Director, Army 
Service Forces, there was transmitted to this office your letter of April 
20, 1945, requesting decision whether you are authorized to make pay- 
ment on a voucher transmitted therewith, stated in favor of Barney 
A. Daughtry, lieutenant colonel, GSC, U. S. Army, covering difference 
in longevity pay between major, fourth pay period, 12 years’ service, 
and major, fourth pay period, 15 years’ service, from June 1, 1942, to 
June 8, 1942, inclusive; between lieutenant colonel, fifth pay period, 
12 years’ service, and lieutenant colonel, fifth pay period, 15 years’ 
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service, from June 9 to June 13, 1942, inclusive; between lieutenant 
colonel, fifth pay period, 15 years’ service, and lieutenant colonel, fifth 
pay period, 18 years’ service, from February 15, 1944, to March 31, 
1945, inclusive. 


By indorsement dated August 1, 1945, The Adjutant General’s Office, 
War Department, advised the Office of the Fiscal Director that: 


1. The records of this office show that Barney Avant Daughtry enlisted as Pri- 
vate, Enlisted Reserve Corps, 25 Aug 1922, and was discharged therefrom in 
the grade of Sergeant, effective 23 Dec 1923 due to having entered United States 
Military Academy. 

2. He was appointed Cadet, United States Military Academy, 23 July 1923, 
and served as such to 14 June 1927 when he was appointed Second Lieutenant, 
Infantry, Regular Army; accepted 14 June 1927; assigned serial number 016902; 
promoted First Lieutenant, Infantry, Regular Army, 24 Aug 1933; promoted 
Captain, Infantry, Regular Army, 14 June 1937; promoted to Major, Army of 
the United States, 31 Jan 1941; accepted 4 Feb 1941; promoted Lieutenant Colonel, 
Army of the United States, 19 June 1942; accepted 22 June 1942; promoted to 
Major, Infantry, Regular Army, 14 June 1944 and is now a Lieutenant Colonel, 
Army of the United States (Major, Infantry, Regular Army). 


3. He has had active commissioned service from 14 June 1927 to the present 
date. 


The additional pay claimed is on the basis of longevity credit for the 
period August 25, 1922, to December 23, 1923, during which time the 
officer was a member of the Enlisted Reserve Corps, inactive. 

Section 55 of the National Defense Act, as amended by section 35 
of the act of June 4, 1920, 41 Stat. 780, provides in part: 


Sec. 55. The Enlisted Reserve Corps.—The Enlisted Reserve Corps shall con- 
sist of persons voluntarily enlisted therein. The period of enlistment shall be 
three years, except in the case of persons who served in the Army, Navy or 
Marine Corps at some time between April 6, 1917, and November 11, 1918, who 
may be enlisted for one year periods and who, in time of peace, shall be entitled 
to discharge within ninety days if they make application therefor. Enlistments 
shall be limited to persons eligible for enlistment in the Regular Army who have 
had such military or technical training as may be prescribed by regulations of 
the Secretary of War. All enlistments in force at the outbreak of war, or entered 
into during its continuation, whether in the Regular Army or the Enlisted Reserve 
Corps, shall continue in force until six months after its termination unless 
sooner terminated by the President. 

* a ” * * 7 * 

Sec. 55b. Reservists on active duty—Members of the Enlisted Reserve Corps 
may be placed on active duty, as individuals or organizations, in the discretion 
of the President, but except in time of a national emergency expressly declared by 
Congress no reservist shall be ordered to active duty in excess of the number 
permissible under appropriations made for this specific purpose, nor for a 
longer period than fifteen days in any one calendar year without his own 
consent. While on active duty they shall receive the same pay and allowances 
as other enlisted men of like grades and length of service. 


Section 1 of the act of September 7, 1944, effective June 1, 1942, 58 
Stat. 729, provides: 


That the Pay Readjustment Act of 1942 is hereby amended by amending section 
3A thereof, as added by section 3 of the Act of December 2, 1942 (Public Law 785, 
Seventy-seventh Congress), to read as follows: 

“Sec. 3A. In computing the service for all pay purposes of persons paid under 
the provisions of section 1, 3, 8, or 9 of this Act, such persons, in addition to the 
time required to be credited by the section under which they are paid, shall be 
credited with full time for all periods during which they were enlisted or held 
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commissions as officers or held appointments as warrant officers or Army field 
clerks or as commissioned warrant officers in any of the services mentioned in 
the title of this Act * * *” 


Section 6 of the act of August 24, 1912, 37 Stat. 594, provides: 


That hereafter the service of a cadet who may hereafter be appointed to the 
United States Military Academy or to the Naval Academy shall not be counted 
in computing for any purpose the length of service of any officer of the Army. 


By reason of the above provision Colonel Daughtry is not entitled 
to longevity credit for any portion of his service as a cadet at the 
United States Military Academy. The literal wording of the act of 
September 7, 1944, supra, entitles him on and after June 1, 1942, to 
longevity credit for the eytire period during which he was enlisted 
in the Enlisted Reserve Corps. There is no doubt as to his right to 
credit for the portion of such period preceding his appointment to 
the military academy. The question here, as indicated in your letter, 
is whether the officer is entitled to such credit.for the period July 23, 
1923, to December 23, 1923, during which time he was a cadet at the 
military academy prior to his discharge from the Enlisted Reserve 
Corps. 

Section 55 of the National Defense Act, supra, does not, in terms, 
prohibit a member of the Enlisted Reserve Corps from having a status 
in some other military or naval organization and no regulation has 
been found prohibiting such dual status. See digest of opinion 
“SPJGA 1945/6967” dated August 7, 1945, Bulletin of The Judge 
Advocate General of the Army, August 1945, at page 366. 

While the matter is not entirely free from doubt, it reasonably 
appears that Colonel Daughtry continued to be a member of the En- 
listed Reserve Corps until formally discharged therefrom on December 
23, 1923. It follows that on and after June 1, 1942, he is entitled to 
longevity credit, as a member of the Enlisted Reserve Corps, for the 
period July 23, 1923, to December 23, 1923, during which time he was 
a member of said Corps notwithstanding his prior appointment as a 
cadet at the United States Military Academy. Compare B-32883, 
April 1, 1943 ; 23 Comp. Gen. 939. 

Payment on the voucher, which is returned herewith, is authorized, 
if otherwise correct. 


(B-55209) 


RETIREMENT--PANAMA CANAL EMPLOYEES—CONCURRENT RECEIPT 
OF SURVIVOR AND DISABILITY ANNUITIES; REFUND OF RETIRE- 
MENT DEDUCTIONS 


A former Panama Canal employee subject to the provisions of the Canal Zone 

retirement statute of March 2, 1931, as amended, who elected to become 

a survivor annuitant under section 4 of the act of May 29, 1944, as the 

widow of an employee engaged in or about the construction of the Panama 

Canal, is precluded by the express provisions of section 5 of the latter act 
702905™—46—-vol. 25-44 
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from receiving, in addition thereto, a retirement annuity under the former 
act for total disability by reason of her services with The Panama Canal. 

While section 2 of the act of July 29, 1942, provides that, in the case of Panama 
Canal employees who have served five years or more, retirement deductions 
may not be withdrawn upon separation from the service, a former employee 
who, because of her election to retain her rights as a survivor annuitant 
under section 4 of the act of May 29, 1944, as the widow of an employee 
engaged in or about the construction of the Panama Canal, is precluded by 
section 5 thereof from receiving retirement annuity in her own right, may 
be refunded the retirement deductions to her credit. 


Comptroller General Warren to the President, United States Civil Service 
Commission, March 20, 1946: 


There has been considered your letter of January 14, 1946, reference 
CZC-1695, as follows: . 


The Commission would appreciate a decision from you involving the applica- 
bility of Section 5 of the Canal Zone Construction Act of May 29, 1944, 58 Stat. 
257, to a case now pending before it. 

Section 5 of the Act reads: 

“If, after becoming an annuitant under the provisions of this Act, any person, 
on account of any service rendered by him as hereinbefore indicated, or ren- 
dered by him as an official or employee of the permanent organization of the 
Panama Canal, or of the Panama Railroad Company, subsequent to March 31, 
1944, shall elect to receive, and shall receive, any special reward or annuity, 
under any provision of law other than that provided for by this Act, then and 
in that event all his further right to receive the annuity hereunder authorized 
shall thenceforth cease. 

“In any case where a citizen of the United States is receiving, or becomes en- 
titled to receive, an annuity under the provisions of any law providing for the 
retirement of civilian officers and employees of the United States Government 
or any of its agencies, and had three years or more of service on the Isthmus 
of Panama of the character described in section 2, he may elect to have that 
annuity canceled, and thenceforth to become and be an annuitant under the 
provisions of this Act, but he shall not receive both. The annuity which may 
thus be paid to him under this Act shall begin with the date whereon his other 
annuity, hereinbefore referred to, shall cease because of his election to cancel 
same; and the substituted annuity, thus to be paid him, under the provisions of 
this Act, shall thenceforth continue until his death. As an annuitant under 
this Act, all of its provisions shall be applicable to him.” 

Mrs. Anna Helena Jenkins executed an application for widow's annuity on 
July 21, 1944, under the Act of May 29, 1944, as the beneficiary of the late Benjamin 
Jenkins, former Machinist, Isthmian Canal Commission, Canal Zone. Her claim 
was accepted for allowance on November 22, 1944, and she is presently receiving 
a monthly annuity of $52.05 under the Canal Zone Construction Act. 

Mrs. Jenkins has been subject to the terms of the Canal Zone Retirement Act 
from March 12, 1929, to January 31, 1945, and retirement. deductions have been 
taken from her salary for this purpose. The Panama Canal gave as the reason 
for her separation “Res. (Ill Health)” and it is alleged she is totally disabled 
for useful and efficient service in the position held so as to entitle her to annuity 
under the provisions of Public Law 31 of the Canal Zone Code, approved April 
12, 1939. She, however, elected to retain the benefits she is now receiving under 
the provisions of Section 4 of the Act of May 29, 1944, supra, rather than file a 
claim for disability retirement, and has submitted an application for refund 
= — deductions in accordance with Public Law 687, approved July 

Your decision on the following question is requested: 

(1) Is Mrs. Jenkins who resided on the Isthmus with her husband for ap- 
proximately four years during his construction service entitled to receive re- 
tirement annuity by reason of her service with the Panama Canal, in addition 
to the benefits provided in Section 4 of Public Law 319? 

(2) If your answer to the first question is in the negative, may she be paid 


a refund of all retirement deductions or only those deductions made through 
July 28, 1942? 
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The act of May 29, 1944, Public Law 319, 58 Stat. 257, 258, pro- 
vides, in addition to section 5, 58 Stat. 259, quoted in your letter, as 
follows: 

Sxc. 4. Annuities granted under the provisions of this Act shall commence from 
the date whereupon the Act takes effect and shall continue during the life of 
the annuitant: Provided, however, That in such case as where a deceased person, 
had he been alive on the date whereon the Act takes effect, would have been en- 
titled to receive an annuity hereunder, and shall have been survived by a wife 
undivorced from him, who was his wife living with him at least one year of his 
service on the Isthmus of Panama during said construction, and has not since 
remarried, such survivor shall be entitled to receive such annuity from the 
effective date of the Act until her death: And provided further, That in any 
case where an annuitant hereunder shall die after he has received any annuity 
payment, or payments hereunder, and shall leave surviving him a wife undi- 
vorced from him, who was his wife living with him at least one year of his 
service on the Isthmus of Panama during said construction, such survivor shall 
be entitled to receive the annuity from-the date to which same was paid to such 
deceased annuitant until her death. 

Any surviving person as described in this section, shall become an annuitant 
hereunder and shall be subject to all the provisions of this Act regarding appli- 
cations for, and payment of, annuities, and she shall furnish such proof of her 
marriage and marital relationships to establish her right to become such annu- 
itant as may be required by the Civil Service Commission. 

From the facts presented in your letter it appears Mrs. Jenkins 
was an employee of The Panama Canal and, as such, was subject to 
the provisions of the Canal Zone Retirement Act of March 2, 1931 
(46 Stat. 1471), as amended by the act of July 29, 1942 (56 Stat. 726), 
from March 12, 1929, to January 31, 1945, the date of her separation 
because of total disability. However, it appears that on July 21, 1944, 
she qualified as an annuitant under section 4 of the act, supra, as the 
widow of Benjamin Jenkins, a former machinist, Isthmian Canal 
Commission, and thereby became “subject to all the provisions of this 
Act regarding applications for, and payment of, annuities” (quoting 
from the second paragraph of section 4, swpra). Therefore, having 
elected to become a widow annuitant under the said act, Mrs. Jenkins 
is precluded, by the express provision of paragraph 5 of the statute 
quoted in your letter, from receiving, in addition thereto, a retirement 
annuity by reason of her services with The Panama Canal. Accord- 
ingly, question (1) is answered in the negative. 

Since Mrs. Jenkins has elected to retain the benefits she now is 
receiving under the provisions of the 1944 statute, supra, and thereby 
has waived the right to retirement annuity for total disability to 
which she otherwise would have been entitled under the provisions of 
the Canal Zone Retirement Act, the question is presented whether 
there may be paid to her a refund of the entire deductions to her 
credit, or only that part thereof made prior to July 29, 1942, the 
effective date of Public Law 687 (56 Stat. 726), section 2 of which, 
56 Stat. 727, provides, in pertinent part, as follows: 


Sec. 2. That section 95 of title 2, Canal Zone Code, is hereby repealed, and in 
lieu thereof the following is substituted: 
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“Sec. 95. Annuity on Separation From Service Before Becoming Eligible for 
Retirement.—(a) Should any employee to whom this article applies, after having 
served for a total period of not less than five years and before becoming eligible 
for retirement become separated from the service, such employee shall be paid 
a deferred annuity beginning at the age of sixty-two years, computed as provided 
in the first paragraph of section 96 of this title: Provided, That any such person 
involuntarily separated from the service not by removal for cause on charges of 
misconduct or delinquency may elect to receive an immediate annuity beginning 
at the age of fifty-five or at the date of separation from the service if subsequent 
to that age having a value equal to the present worth of a deferred annuity 
beginning at the age of sixty-two years, or at age of separation if subsequent to 
age sixty-two, computed as provided in section 96 of this title * * *. 

Although it is provided by the above-quoted section that an em- 
ployee who has served a total of five years or more and is separated 
from the service after the date of the act (July 29, 1942) may not 
withdraw from the retirement fund the amount deducted from his 
salary for retirement purposes on and after the date of the act, the said 
provision is for the specific purpose of retaining such amounts as a basis 
for future annuity payments to the employee, and there is nothing in 
the said act from which it reasonably may be implied that the Congress 
intended any such amounts to be retained in the retirement fund after 
the possibility of receiving an annuity has become extinguished. On 
the contrary, when an employee has become separated from the service 
by death and it no longer is possible for him to receive the benefiits 
of future annuities, specific provision is made in the said act for the 
payment of all retirement deductions to the legal representative of 
such deceased employee. 

In the instant case the employee has made an election to retain the 
annuity she now is receiving and by making such election she is 
precluded by express provision of law from receiving any retirement 
annuities by reason of her past services as an employee of the Canal 
Zone. Accordingly, there being no present or future possibility of 
her receiving the benefits intended to be provided by the amounts 
deducted from her salary for retirement purposes, the conclusion 
appears justified that she is entitled to refund of the entire amount 
to her credit in the retirement fund as of January 31, 1945, the date 
she was separated from the service. Question (2) is answered ac- 
cordingly. 





(B-55504) 


FEDERAL EMPLOYEES PAY ACT OF 1945—EXCESS TIME WORKED ON 
HOLIDAYS 


A per annum employee who worked in excess of 8 hours on a holiday falling 
within his basic workweek of five 8-hour days is entitled to extra holiday 
compensation, authorized by section 302 of the Federal Employees Pay Act 
of 1945 in lieu of his “regular pay for that day,” for the total number of hours 
worked without regard to the limitations or ceilings prescribed by the over- 
time compensation provisions of section 201 of the act. - 
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Comptroller General Warren to the Secretary of the Interior, March 20, 1946: 


There has been considered the letter of January 23, 1946, from your 
department, as follows: 


Several questions have arisen in this Department concerning the interpretation 
of Section 302 of the Federal Employees Pay Act of 1945 with regard to the pay- 
ment of extra holiday compensation. 

Your decision will be appreciated on the following situations, involving a 
full-time employee who works a 40-hour week of five 8-hour days, Monday through 
Friday: . 

1. If an employee worked 13 hours on November 12, 1945, the Monday follow- 
ing Armistice Day, and 8 hours on each of the following days, Tuesday through 
Friday, would he be entitled to extra holiday compensation, in lieu of his regular 
pay, computed at one and one-half times his base rate of pay for 13 hours, or 
would he be entitled to 8 hours of extra holiday compensation at one and one-half 
times his base rate of pay and to 5 hours of regular overtime compensation? 

2. If an employee worked 13 hours on Monday, November 12, 1945, and 10 hours 
on each of the following days, Tuesday through Friday, would be he entitled to 
extra holiday compensation, in lieu of his regular pay, computed at one and one- 
half times his base rate of pay for 13 hours and 8 hours of regular overtime 
compensation, or would he be entitled to extra holiday compensation for 8 hours 
and regular overtime compensation for 13 hours? 

8. If an employee worked 13 hours on Monday, November 12, 1945, 10 hours 
a day on the following Tuesday, Wednesday and Thursday, and was absent from 
duty on Friday in a leave-without-pay status, would he be entitled to extra 
holiday compensation, in lieu of his regular pay, computed at one and one-half 
times his base rate of pay for 13 hours and 3 hours of regular overtime compen- 
sation as he actually worked 43 hours for the week, or would he be entitled to 
extra holiday compensation for 8 hours and regular overtime compensation for 
3 hours, or would he be entitled to extra holiday compensation, in lieu of his 
regular pay, computed at one and one-half times his base rate of pay for 13 
hours and no regular overtime compensation? 

4. What effect, if any, would the base annual salary have on the replies to 
the preceding questions, i. e., with respect to the rate of overtime pay stipulated 
in Section 201 of the Act? 


Section 302 of the Federal Employees Pay Act of 1945, 59 Stat. 298, 
provides: 


Sec. 302. Officers and employees to whom this title applies who are assigned 
to duty on a holiday designated by Federal statute or Executive order shall be 
compensated for such duty, excluding periods when they are in leave status, in 
lieu of their regular pay for that day, at the rate of one and one-half times the 
regular basic rate of compensation: Provided, That extra holiday compensation 
paid under this section shall not serve to reduce the amount of overtime com- 
pensation to which the employee may be entitled under this or any other Act 
during the administrative workweek in which the holiday occurs, but such extra 
holiday compensation shall not be considered to be a part of the basic compensa- 
tion for the purpose of computing such overtime compensation. This section shall 
take effect upon the cessation of hostilities in the present war as proclaimed by 
the President, or at such earlier time as the Congress by concurrent resolution 
may prescribe. Prior to so becoming effective, it shall be effective with respect 
to any designated holiday only if the President has declared that such day shall 
not be generally a workday in the Federal service. 


The provision in the above-quoted act that the specified premium 
pay for work performed on a holiday shall be “in lieu of their regular 
pay for that day” presents the question as to the meaning of “regular 
pay” as that term is used in the said act. In that connection, it was 
held in decision of October 10, 1945, 25 Comp. Gen. 338, that where 
a holiday fell on an overtime day and work was required to be per- 
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formed on said holiday “premium pay for work on a holiday is 
authorized to be paid only ‘in lieu of their regular pay for that day’ 
and overtime compensation would represent ‘regular pay’ for the over- 
time day on which a holiday occurred” (quoting from page 341). Also, 
in decision of December 29, 1945, 25 Comp. Gen. 473, with respect to 
work required on a holiday which covered a period over which a night 
differential normally would be paid, it was stated— 

* * * that the night pay differential is “in excess” of the employee’s “basic 

rate of compensation,” that holiday pay also is computed on the “basic rate of 
compensation,” and that holiday pay is not in lieu of basic pay but expressly is, 
“in lieu of their regular pay for that day.” The regular pay for night duty is 
composed of the basic pay plus 10 percent and, as holiday pay is in lieu of regular 
pay, it necessarily follows that employees working on a regularly scheduled tour 
of duty between the hours of midnight to 6 a. m. and 6 p. m. to midnight on a 
holiday will be entitled to holiday pay only at the rate of one and one-half times 
their regular basic pay, excluding any night differential, for the portion of the 
night duty falling on the holiday. * * * 
It appears reasonable to conclude, therefore, that when a holiday 
neither involves the factor of overtime nor the factor of night differen- 
tial the “regular pay for that day” is the basic compensation which the 
per annum employee otherwise would have received for that day 
without the performance of any services on said day. Of course, if 
work be performed on a holiday in excess of the regular tour of duty, 
in accordance with the holding in 25 Comp. Gen. 338, supra, the “reg- 
ular pay for that day” would be the basic compensation plus such over- 
time compensation as otherwise might result from the excess hours 
worked on said day. 

Accordingly, in example No. 1 the employee who worked 13 hours 
on Monday, November 12, 1945, the day observed as Armistice Day, 
and 8 hours on each of the following days, Tuesday through Friday, 
would be entitled to holiday pay for the entire 13 hours (equal to 1914 
hours at the basic rate) and the regular basic rate for 32 hours. In 
example No. 2 the employee worked a total of 53 hours during the 
administrative workweek for which he would be entitled to pay for 
13 hours at the holiday rate, 32 hours at the basic rate, and 8 hours at 
the overtime rate, subject to the limitations prescribed by section 201 
of the Federal Employees Pay Act of 1945, supra, 59 Stat. 296. In 
example No. 3, the employee worked a total of 43 hours for which he 
would be entitled to 13 hours at the holiday rate and 30 hours at the 
regular basic rate, 

Referring to question 4, the prescribed annual salary of an employee 
would not affect the rate of pay for excess hours worked on a holiday 
because the holiday pay established in section 302 of the act, supra, 
is in lieu of regular pay for that day. However, compensation for 
work in excess of 40 hours in any administrative workweek (exclusive 
of excess time worked on holidays) varies according to the basic 
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annual rate as provided in section 201 of the act, the daily and hourly 
overtime compensation rates being set forth in Salary Tables Nos. 22 
and 23, compiled by the General Accounting Office. 


(B-52326) 


RETIREMENT—ARMY NURSE CORPS MEMBERS RETIRED FOR 
PHYSICAL DISABILITY—EFFECTIVE DATE 


The retirement of a member of the Army Nurse Corps for physical disability 
incurred in line of duty, pursuant to the act of June 20, 1930, as amended, 
and the act of June 22, 1944, may not be made effective, for retired pay 
purposes, prior to the date on which the Secretary of War approved the 
retiring board’s findings. 


Assistant Comptroller General Yates to Col. Carl Witcher, U. S. Army, March 
22, 1946: 

By indorsement of August 31, 1945, of the Fiscal Director, Army 
Service Forces, there was received your letter of August 1, 1945, 
requesting decision whether you are authorized to make payment 
on a voucher, submitted therewith, in favor of Lieutenant Mona 
McDonough, A. N. C., retired, covering retired pay for the period 
November 29, 1944, through April 29, 1945. 

Paragraph 15 of Special Orders No. 38, Headquarters, AAF Con- 
valescent Hospital, Fort Geo. Wright, Washington, dated October 5, 
1944, is worded in pertinent part as follows: 

15. MONA MCDONOUGH 

2LT ANC N727261. Sta Hosp Alaskan Wg ATC Great Falls Mont, having 
appeared before an Army Retiring Bd this sta and found incapacitated for active 
mil sv by reason of physical disability, WP to her home (Minneapolis Minn) 
so as to arrive thereat not later than 27 Nov 44 on which date Off will revert to an 
inactive status. Off is granted 48 days terminal lv of absence plus travel time 
effective 9 Oct 44. Aptmt in AUS will continue in force during the period of 
the present emergency and for six months thereafter unless sooner terminated 
DP. Travel by Govt Ap is atzd from this sta to Great Falls Mont. 

Orders of the Secretary of War dated April 30, 1945, were ad- 
dressed to the officer at her home announcing her retirement from 
active service because of disability on November 28, 1944, under the 
provisions of the act of Congress approved June 20, 1930, as amended, 
and the act of Congress approved June 22, 1944. It has been ascer- 
tained informally that the report of the findings of the retiring board 
which was presented to the Secretary of War for approval, was dated 
January 29, 1945, or approximately two months after the announced 
date of retirement, and it is understood that the Secretary of War 
did not approve the findings of the board until April 30, 1945. 

The question presented is whether Lieutenant McDonough is en- 
titled to retired pay prior to the date of the orders of April 30, 1945, 
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announcing her retirement, which date presumably is the date on 
which the Secretary of War approved the findings of the Board of 
medical officers. 

The act of June 20, 1930, 46 Stat. 790, as amended by the act of 
October 17, 1940, 54 Stat. 1192, provides: 


That pursuant to regulations to be prescribed by the Secretary of War or 
the Secretary of the Navy, as the case may be, when a member of the Army 
Nurse Corps or of the Navy Nurse Corps shall be found by a board of medical 
officers to have become disabled in line of duty from performing the duties of 
a nurse, and such findings are approved by the head of the department con- 
cerned, she shall be retired from active service and placed upon the Nurse 
Corps retired list of the appropriate department in the grade to which she 
belonged at the time of her retirement and with retired pay at the rate of 75 
per centum of the active service pay received by her at the time of her transfer 
to the retired list: Provided, That any person who served as a member of the 
Army Nurse Corps or of the Navy Nurse Corps during the World War and con- 
tinuously thereafter until May 13. 1926, and who was, prior to June 20, 1930, 
separated from said corps by reason of physical disability incurred in line of 
duty, shall, upon her application therefor, be entitled to be placed upon the 
retired list of the Nurse Corps of which she was a member, as provided in this 
Act, her retired pay hereunder becoming effective on the date of receipt by the 
Secretary of War or the Secretary of the Navy, as the case may be, of such 
application or the date of enactment of this amendment whichever is the later. 


The regulations prescribed by the Secretary of War for disposi- 
tion of and action on proceedings under the act of June 20, 1930, are 
contained in paragraph 20, Army Regulations 40-20, dated April 5, 
1943, as modified by Changes Nos. 1 through 8 and provide, in perti- 
nent part, as follows: 


20. Retirement. 


. om 2 7 7 7 * 
b. Disability in line of duty. 
oa = » * * = * 


(5) Disposition of and action on proceedings. 

(a) Transmittal—1. The board will forthwith transmit its proceedings and 
findings, together with all testimony taken by the board and all records and 
papers viewed by it in connection with the hearing, without recommendation, 
to The Adjutant General through The Surgeon General for presentation to the 
Secretary of War for his approval or disapproval and orders in the case. He 
will also, in cases in which the findings show that the nurse probably will pass 
from the active list to the retired list, include a statement of the desire of the 
nurse as to the place of effectiveness of her change of status. 

+ * * * * * * 

c. Orders for retirement.—(1) Upon approval of the application or recom- 
mendation for retirement under the provisions of a@ above and upon the approval 
of the proceedings of the retiring board finding a nurse physically incapacitated, 
under the provisions of Bb (1) above, an order for her retirement will be issued by 
The Adjutant General, directing her to proceed to her home and placing her on 
the Nurse Corps retired list after the expiration of such accrued leaye as may be 
due her. 


The act of June 22, 1944, 58 Stat. 324, 325, authorized, inter alia, 
the appointment of members of the Army Nurse Corps as officers in 
the Army of the United States under the provisions of the joint resolu- 
tion of September 22, 1941, 55 Stat. 728, as amended, in the grades 
prescribed in the act of December 22, 1942, 56 Stat. 1072, and provided : 
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Sec. 3. In addition to members of the Army Nurse Corps, any person appointed 
and assigned as an officer in the Army of the United States under the provisions 
of section 1 of this Act shall be eligible to be retired under any law providing 
for the retirement of members of the Army Nurse Corps, and any such person, 
including members of the Army Nurse Corps, who, while serving under such 
appointment and assignment, is so retired for disability shall receive retired pay 
at the rate of 75 per centum of the active duty base and longevity pay received by 
her while serving in the highest grade in which she served under any such ap- 
pointment and assignment, and, notwithstanding any other provision of law, 
shall be placed upon the Army Nurse Corps retired list in such highest grade. 
Any member of the Army Nurse Corps retired between December 7, 1941, and 
the date of enactment of this Act for disability and any female dietitian or physical- 
therapy aide so retired between January 12, 1943, and the date of enactment of 
this Act shall receive, effective on the first day of the first month next following 
the date of enactment of this Act, retired pay at the rate of 75 per centum of the 
highest active duty base and longevity pay received by her while serving in the 
Army Nurse Corps or Medical Department of the Army, as the case may be, during 
the above-cited applicable period: Provided, That nothing contained in this section 
shall operate to reduce the retired pay presently received by any nurse, female 
dietitian, or physical-therapy aide. 


Retirement constitutes a change of status and except in cases where 
specifically authorized by statute, retirement may not lawfully be 
effected prior to the date upon which the findings of the retiring board 
are approved. Cf, 21 Op. Atty. Gen. 385. 

Although the authority to approve the findings of a board of medical 
officers under the act of June 20, 1930, supra, is vested in the head of 
the department concerned, instead of in the President as authorized 
under sections 1250 and 1251 of the Revised Statutes on the finding of 
a board of medical officers as prescribed by section 1249 of the Revised 
Statutes applicable to officers of the Army generally, and as authorized 
under sections 1451 to 1453 of the Revised Statutes applicable gen- 
erally to officers of the Navy, such approval is a condition precedent 
to the right of retirement under such statutes and the pay benefits in- 
cident to retirement in either case may not lawfully antedate the dis- 
cretionary action required to be taken by the approving power. 

A somewhat analogous situation was considered by a former Comp- 
troller of the Treasury, and in his decision dated December 4, 1920, 
27 Comp. Dec. 512, it was held that for purposes of retired pay, the 
retirement of an officer of the Navy retired under section 1453 of the 
Revised Statutes becomes effective only upon approval of the findings 


of the retiring board by the President. In that decision it was stated: 


Section 1453, Revised Statutes, does not authorize retirement of an officer 
for physical disability until a retiring board has found him incapacitated for 
active service, and such finding is approved by the President. 18 Comp. Dec., 
747. There is nothing in the act to indicate that retirement can be made effective 
prior to the date on which the President approves the board’s finding. The 
board’s finding pertains to the officer’s physical condition when examined, and 
the cause thereof. The purpose of the examination is to determine the officer’s 
future status, his capacity for further service, and not to determine what his 
past status should have been.” 


See, also, 27 Comp. Dec. 159 and 1028, 


















666 DECISIONS OF THE COMPTROLLER GENERAL 





It follows that the principle applicable to retirement of officers of 
the Navy for physical disability also is applicable to the retirement 
of Army nurses when retired for the same reason. Applying that 
principle to the case in question, the retirement could not become 
effective, or retirement benefits accrue, prior to the date on which the 


Secretary of War approved the retiring board’s finding and directed 
the officer’s retirement. 


Accordingly, I have to advise, on the assumption that the Secretary 
did not approve the finding of the retiring board until April 30, 1945, 
that Lieutenant McDonough’s transfer to the retired list for purposes 
of retired pay was not effective prior to that date. 


Payment on the voucher, which is retained in this office, is not 
authorized. 


(B-55159) 


EMERGENCY TRAVEL—APPROVAL REQUIREMENTS; TRAVEL BY 
PRIVATELY OWNED AUTOMOBILE 


Where travel has been performed on account of an emergency without prior 
authorization, a determination as to the necessity therefor and approval 
under paragraph 7 of the Standardized Government Travel Regulations 
are within the authority conferred upon the head of a department; however, 
an ultimate conclusion wholly unsupported by facts to the effect that the 
travel was performed in an emergency does not meet the requirements of 
said paragraph that “all vouchers submitted on account of such travel must 
contain a satisfactory statement of the facts constituting the necessity 
therefor.” 

Since the act of February 14, 1931, as amended, and paragraph 12 (a) of the 
Standardized Government Travel Regulations require, as a condition pre- 

cedent to the payment of mileage for the use of privately owned automobile, 

that that mode of travel, as well as the mileage rate, be authorized prior to 

the commencement of travel, the authority conferred upon the head of a 

department by paragraph 7 of said regulations to approve travel performed 

in an emergency or without prior authorization may not be regarded as 


including the right to approve the payment of mileage for travel by privately 
owned automobile. 


Comptroller General Warren to the Postmaster General, March 25, 1946: 


There has been considered your letter of January 11, 1946, reference 
15, as follows: 


. aeenerage 7 of the Standardized Government Travel Regulations reads as 
ollows: . 

7. Approval—Whenever travel has been performed and expense incurred on 
account of an emergency, or without prior authority, the travel voucher must 
be approved by the head of the department or independent establishment, or by 
an official designated by him for this purpose, and such approval shall constitute 
the authority for the travel. All vouchers submitted on account of such travel 
must contain a satisfactory statement of the facts constituting the necessity 
therefor. 

(1) In those instances where an employee of the Postal Service performs travel 
in an emergency, or without prior authority, and an explanation is submitted 
with the vouchers for expenses incurred on account of such travel is the matter 
of determination with respect to whether or not the travel was justified, one 
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= Setenetnations by this office or that of the Postal Accounts Division of your 
office 

An example is the case of Michael Cutis, clerk in the post office at Mount 
Carmel, Pennsylvania. Mr. Cutis was subpoenaed to appear in the Federal court 
at Scranton, Pennsylvania, on May 2, 1945, and he traveled from his home in 
Mount Carmel to Scranton and returned on that date, incurring travel expenses 
of $7.70. The letter of explanation as to the nature of this case, together with 
papers from the Federal Court to show his attendance, were submitted with the 
travel voucher by Mr. Cutis. The voucher and the explanation for the travel 
were examined in this office and approved as necessary and the following travel 
order issued on September 24, 1945, under number 29292: 

“Michael Cutis, clerk in the post office at Mount Carmel, Pennsylvania, is 
hereby authorized to proceed to Scranton, Pennsylvania, on or about May 2, 1945, 
to appear as a witness in the United States Court. 

“He will be allowed $.05 per mile for the use of his personally-owned automo- 
bile, which will be paid from the appropriation ‘Miscellaneous Items, First- and 
Second-Class Post Offices, 1945.’ 

“Emergency Travel.” 

The voucher was then forwarded to the Postal Accounts Division of your office 
for settlement. Payment was disallowed and the voucher returned with State- 
ment of Differences dated December 17, 1945, (JC/fd) bearing the notation, 
“The attached vouchers returned herewith. See our Statements of Differences 
dated November 14, 1945, Certificate No. 3001.” The first two paragraphs of 
the notation appearing on the Statement of Differences dated November 14, 1945, 
Certificate No. 3001, read as follows: 

“Travel by privately-owned automobile on a mileage basis at two and one-half 
cents per mile not having been authorized in advance as required by paragraph 
12 (a) Standardized Government Travel Regulations, the amount claimed there- 
for, $3.13 is disallowed. 

“Also the issuance of Order No. 28971 on August 25, 1945, amending the original 
order to show the travel as emergency is not considered proper compliance with 
paragraph 7 Standardized Government Travel Regulations, therefore the per 
diem of $1.50 is suspended pending receipt of a satisfactory statement of the 
facts constituting the necessity therefor.” 


Certificate No. 3001 was used for the returning of the account of James L. 
Tompkins, Coshocton, Ohio, but the same reasons given therein for the disallow- 
ance were intended to apply in the case of Michael Cutis. I was satisfied with the 
explanation given by Mr. Cutis that his travel because of a subpoena for appear- 
ance in Federal Court was necessary and his travel voucher was approved on that 
basis. Notwithstanding this approval the Postal Accounts Division of your 
office disapproved the account, stating in paragraph 2 of Certificate No. 3001 
that the per diem was disallowed because Mr. Cutis had failed to submit a satis- 
factory statement of the facts constituting the necessity for the travel. 

(2) If travel performed in an emergency, or without prior authorization, is 
approved by me as provided in section 7 of the Travel Regulations, does this 
approval extend to section 12 of the Travel Regulations with respect to authoriz- 
ing the mode of conveyance? 

The case of Clerk Cutis may also be considered in connection with this ques- 
tion in view of the first paragraph of the notation appearing on Certificate No. 
3001. Section 12 of the Standardized Government Travel Regulations sets out 
provisions under which a traveler may be reimbursed in an amount not to exceed 
$.05 per mile for the use of a privately-owned conveyance. It would appear 
reasonable that where the use of a privately-owned conveyance is advantageous 
to the Government that the advantage would not be lessened by virtue of the 
conveyance having been used for travel performed in an emergency or without 
prior authority. The wording of paragraph 7 of the Travel Regulations, which 
grants authority for the approving of travel already performed, does not im- 
pose any limitation on the extent of the approval. 


The circumstances which give rise to the matter inquired about in 
question No. 1 are exemplified in your letter by the voucher of Michael 
Cutis, clerk in the post office at Mount Carmel, Pennsylvania, concern- 
ing which it is stated that the Postal Accounts Division of this office 











668 DECISIONS OF THE COMPTROLLER GENERAL 


disallowed per diem in lieu of subsistence because Mr. Cutis had failed 
to submit a satisfactory statement of the facts constituting the neces- 
sity for the travel which was performed without prior authority and 
was subsequently approved under paragraph 7 of the Standardized 
Government Travel Regulations. In that connection you are advised 
there is no indication in the records of this office that the payment of 
per diem in lieu of subsistence was either authorized or claimed in 
the case af Mr. Cutis, and the statement of differences certificate No. 
3001, dated November 14, 1945, covering the travel of James L. Tomp- 
kins—quoted in your letter—does not apply and neither was it in- 
tended to apply directly or by reference to the voucher of Mr. Cutis. 
The difference statement quoted in your letter was one of seven issued 
on November 14, 1945, under certificate No. 3001 and the one on which 
Mr. Cutis’ claim for mileage was disallowed is as follows: 

Travel by privately-owned automobile on mileage basis at five cents per mile 
not having been authorized in advance as required by paragraph 12 (a) Stand- 


ardized Government Travel Regulations, the amount claimed therefor, $7.70, is 
disallowed. 


Note that order No. 29292, dated September 24, 1945, was signed by the Post- 
master General on October 2, 1945, whereas the travel was performed on May 2, 


1945. 

Although the voucher in question is not available—same having 
been returned to the First Assistant Postmaster General on December 
14, 1945, by request—the records of this office indicate that the travel 
was performed on May 2, 1945, between Mount Carmel and Scranton, 
Pennsylvania, by automobile; that the travel order was dated Septem- 
ber 24, 1945, and was signed by you on October 2, 1945; and that the 
voucher contained sufficient evidence of the necessity of travel without 
prior authority because of a court subpoena, but the purported subse- 
quent approval of the travel referred only to the payment of mileage at 
the rate of five cents per mile and no provision was made therein 
for the payment of per diem in lieu of subsistence. 

In decision of July 31, 1945, B-50547, to you, it was stated that: 

* * * In the audit of expenditures made under any law, it is necessary 
for the accounting officers of the Government to determine whether the orders 
under which such expenditures are made were issued within the authority con- 
ferred upon the issuing officer by the applicable statutes. In that letter there 
was no intention to question, or was there in fact questioned, the authority of the 
proper administrative officials of the Post Office Department or the Postal Serv- 
ice to approve official travel by an employee after the travel had been performed 
in an emergency under conditions specified under paragraph 7 of the Stand- 
ardized Government Travel Regulations. * * 

Therefore, referring to question No. 1, you are advised that where 
travel has been performed on account of an emergency without prior 
authorization, the matter of determination as to the necessity therefor 


and approval under paragraph 7 of the Standardized Government 
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Travel Regulations is one within the authority conferred upon the 
head of a department or agency. However, in accordance with the 
express provision of the said regulations “all vouchers submitted on 
account of such travel must contain a satisfactory statement of the 
facts constituting the necessity therefor.” In that connection, it may 
be stated that a statement such as, the travel was performed in am 
emergency, or one of like import, does not meet the requirement be- 
cause such a statement is merely an ultimate conclusion wholly unsup- 
ported by facts. In many instances, a full statement of the facts 
serves as a criterion for determining the availability of the appropria- 
tion sought to be charged. 

Section 73a, Title 5, U. S. C., provides: 

Travel expenses of officers and employees; transportation in privately owned 
motorcycles or automobiles ; payments on mileage basis in lieu of actual expenses. 

A civilian officer or employee engaged in necessary travel on official business 
away from his designated post of duty may be paid, in lieu of actual expenses 
of transportation, under regulations to to be prescribed by the President, not to 
exceed 2 cents per mile for the use of a privately owned motor cycle or 5 cents 
per mile for the use of a privately owned automobile for such transportation, 
whenever such mode of travel has been previously authorized and payment oL. 
such mileage basis is more economical and advantageous to the United States. 
(Feb. 14, 1931, ch. 165, 46 Stat. 1103; Mar. 3, 1933, ch. 212, title II, § 9, 47 Stat. 
1516; Apr. 25, 1940, ch. 156, 54 Stat. 167.) (Italics supplied.) 

Paragraph 12 (a) of the Standardized Government Travel Regula- 
tions, promulgated pursuant to the above-quoted statute, provides in 
pertinent part: 

Mileage basis.—Mileage in lieu of actual expenses of transportation under para- 
graph 12, regardless of subsistence status and hours of travel, may be allowed a 
civilian officer or employee traveling by a privately owned motorcycle or automo- 
bile on official business away from his designated post of duty or official station 
as defined in paragraph 3, at rates not exceeding 2 cents per mile for motorcycles 
and § cents per mile for automobiles, provided such mode of travel and the rate 
per mile have been previously authorized by the head of the department or inde- 
pendent establishment or by an official to whom such authority has been properly 
delegated and payment on the mileage basis is more economical and advantageous 
to the United States. * * * (Italics supplied.) 

The regulations, as well as the statute, require as a condition pre- 
cedent to the payment of mileage for the use of a privately owned 
automobile that that mode of travel, as well as the fixing of the mileage 
rate, be authorized prior to the commencement of travel. The statute 
and the regulations vest no discretion in this office in the matter. 12 
Comp. Gen. 528, 16 id. 502. Accordingly, in answer to question No. 2, 
you are advised that the authority conferred upon the head of a depart- 
ment by paragraph 7 of the Standardized Government Travel Regula- 
tions to approve travel performed in an emergency or without prior 
authorization does not extend to section 12 (a) of the said regulations 
with respect to authorizing the payment of mileage for travel in a 
privately owned automobile. 
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(B-41933) 


OVERTIME COMPENSATION—FORTY-HOUR WEEK EMPLOYEES— 
NIGHT WORK—CLAIM PROCEDURE 


Under the general rule that compensation underpayments may be adjusted 
administratively as to employees on the rolls to the extent existing appro- 
priations are available therefor, it was proper for the Government Printing 
Office to make such adjustments with the then currently available appropria- 
tions for the fiscal years 1943 and 1944 on the basis of the decision of June 
17, 1944 (23 Comp. Gen. 962), that a night differential is for inclusion in com- 
puting the overtime compensation of employees subject to the forty-hour 
week statute of March 28, 1934, without requiring that individual claims 
therefor be filed in the General Accounting Office. 

In view of the provisions of the act of October 9, 1940, prohibiting consideration 
by the General Accounting Office of claims filed later than 10 full years after 
the date such claims first accrued, this office may not consider claims of 
Government Printing Office employees which extend back more than 10 years 
from the date the claim was filed in this office, for additional compensation 
arising out of the decision of this office (23 Comp. Gen. 962) respecting the 
inclusion of a night differential in computing overtime compensation under 
the forty-hour week statute of March 28, 1934. 

Claims for additional compensation for periods not covered by current available 
appropriations which arose under the rules stated by this office (23 Comp. 
Gen. 962) respecting the inclusion of a night differential in computing over- 
time compensation under the forty-hour week statute of March 28, 1934, are 
required by the provisions of section 236, Revised Statutes, as amended, to 
be filed in the General Accounting Office by present, as well as former, 
employees. 


Comptroller General Warren to the Public Printer, March 26, 1946: 


Consideration has been given your letter of February 6, 1946, as 
follows: 


There has been received by several employees of the Government Printing 
Office from the Claims Division, General Accounting Office, Certificate of Signa- 
ture (Form C-56), together with a copy of the Act of October 9, 1940, 54 Stat. 
1061, notifying these employees that in accordance with the above-cited Act there 
is no balance found due them from the United States regarding their claim for 
additional compensation for night overtime pay in accordance with the Decision 
of the Comptroller General of the United States dated June 17, 1944, B—41933. 

When our letter of October 3, 1944, (copy enclosed) was prepared outlining the 
procedure to be followed in the preparation of the pay rolls and other statements 
to effect payment pursuant to the said Decision of the Comptroller General, it 
was understood that the previous pay rolls in question should be considered in 
error because of the fact that the particular employees involved were paid an 
incorrect amount by the use of the incorrect night overtime rate. 

Upon the receipt of our letter of October 8, 1944, in the General Accounting 
Office, an informal conference was held between representatives of the General 
Accounting Office and this Office. As a result of this conference the procedure 
as outlined for handling these pay rolls and other statements to effect payment 
was approved by the General Accounting Office with minor changes and further, 
it was decided that the date of our letter, October 3, 1944, would be construed 
as the time of filing claim on behalf of those employees now employed in the 
Government Printing Office-and it would not be necessary for employees of the 
Government Printing Office then on the rolls who are entitled to additional 
compensation under the said Decision to file. It was agreed that this procedure 
would eliminate the multiplicity of work involved in handling separately thousands 
of individual claims. 

Upon the receipt of the Comptroller General’s letter of November 11, 1944, 
which reads in part as follows: 

*“The other group of individual overtime statements for employees now employed 
at the Government Printing Office and covering fiscal years prior to 1943 will 
be certified to as being correct in accordance with the records of the Government 











DECISIONS OF THE COMPTROLLER GENERAL 671 


Printing Office and will be forwarded to the Claims Division of the General 
Accounting Office for direct settlement. 

“For employees not now employed at the Government Printing Office but who 
were paid at the incorrect night overtime rate, individual overtime statements 
will be prepared to cover the additional amounts earned by fiscal years for the 
period, or parts thereof, from March 28, 1934, through June 17, 1944, and such 
statements will likewise be certified to and forwarded to the Claims Division 
of the General Accounting Office for use in processing the claims if and when re- 
ceived from such former employees.” 


this Office immediately contacted the General Accounting Office by telephone 
with respect to the subject and at this time our attention was invited to the 
Act of October 9, 1940. We were informed, however, that our letter of October 
3, 1944, could be considered as a claim by this Office on behalf of the employees 
=~ — the rolls, but no payment could be made to employees prior to October 
3, 1934. 

Since it was understood that the date of our letter of October 3, 1944, is 
the governing date for filing chaim, and that each employee would not be 
required to file a separate claim, this Office prepared notice under date of No- 
vember 22, 1944, (copy attached) to the effect that it will not be necessary for 
any employee of the Government Printing Office to file claim with the General 
Accounting Office. This notice in addition to being posted was furnished each 
employee affected by the Decision; likewise, individual overtime statements 
were prepared to cover the additional amounts earned from October 3, 1934, 
through June 17, 1944, although the Decision appears to be retroactive to March 
28, 1934. 

In view of the facts and circumstances, it is requested that the General Ac- 
counting Office officially recognize in this instant case the date of our letter of 
October 3, 1944, as the date on which the claim was filed by this office on behalf 
of the particular employees involved. 


In the decision of June 17, 1944, B-41933, 28 Comp. Gen. 962, re- 
ferred to in your letter, it was held (quoting the last paragraph of the 
syllabus) : 

In the case of a Government Printing Office employee assigned to night duty, 
the night rate—that is, the rate of compensation received during his regular 
forty-hour weekly tour of duty at night—rather than the regular day rate, is his 
base pay on which the overtime compensation authorized by the forty-hour 
week statute of March 28, 1934, for work in excess of forty hours per week should 
be computed. 7 Comp. Gen. 778 and 22 id. 791, distinguished. 

The above conclusion having constituted an original construction 
of the terms of the said act of March 28, 1934, 48 Stat. 522, properly 
is to be regarded as effective from and after the date of enactment of 
that statute. Consequently, that holding necessarily has given rise 
to claims for amounts due as additional overtime compensation to 
persons within the purview of the 1934 statute and who were in the 
Federal service at any time subsequent to March 28, 1934. The de- 
cision of June 17, 1944, was rendered with respect to the specific 
claim of Mr. Stuart Kelly, an employee of the United States Govern- 
ment Printing Office, which then was pending before this office and, 
therefore, it contained no discussion of the procedure to be followed 
by other employees of that office, affected by the decision, in perfecting 
their claims for amounts believed to be due and no formal decision 
has been rendered by this office in that respect. The office communi- 
cation of November 11, 1944, to you, primarily was directed to matters 
pertaining to the form in which information supporting claims for 
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such additional overtime compensation should be presented to this 
office for expeditious processing thereof and did not recognize, and was 
not intended as recognizing, your letter of October 3, 1944, as a claim 
on behalf of any employee of the Government Printing Office for 
such amounts, 

It is settled that not every underpayment administratively made 
must be made the subject of a claim for consideration by the General 
Accounting Office. Rather, it consistently has been held that, so far 
as concerns employees still on the rolls, such matters may be adjusted 
administratively to the extent that existing appropriations under the 
jurisdiction of the particular department, agency, or independent es- 
tablishment of the Government are available therefor. Hence, since 
appropriations for the Government Printing Office, covering wages, 
salaries, etc., for the fiscal years 1943 and 1944 currently were avail- 
able to your office at the time the decision of June 17, 1944, was ren- 
dered, payment of amounts found due under that decision to employees 
then on the rolls was authorized to be made administratively without 
requiring that individual claims therefor be filed in this office. How- 
ever, no appropriation being available to the Government Printing 
Office for the payment of amounts found due for periods prior to the 
fiscal year 1943, it follows that before payment may be authorized 
in such cases, a claim must be filed in the General Accounting Office. 
See section 305 of the Budget and Accounting Act, 42 Stat. 24. And 
in that connection, the act of October 9, 1940, 54 Stat. 1061, provides: 

That every claim or demand (except a claim or demand by any State, Territory, 
possession or the District of Columbia) against the United States cognizable by 
the General Accounting Office under section 305 of the Budget and Accounting 
Act of June 10, 1921 (42 Stat. 24), and the Act of April 10, 1928 (45 Stat. 413), 
shall be forever barred unless such claim, bearing the signature and address 
of the claimant or of an authorized agent or attorney, shall be received in said 
office within ten full years after the date such claim first accrued: Provided, 
That when a claim of any person serving in the military or naval forces of the 
United States accrues in time of war, or when war intervenes within five years 
after its accrual, such claim may be presented within five years after peace is 
established. 

Sec. 2. Whenever any claim barred by section 1 shall be received in the 
General Accounting Office, it shall be returned to the claimant, with a copy of 
this Act, and such action shall be a complete response without further com- 
munication. 

The quoted statute expressly prohibits consideration by the General 
Accounting Office of claims filed here later than 10 full years after the 
date such claim first accrued. This office has been granted no powers 
of dispensation in the matter and, consequently, it legally may make 
no exceptions to the provisions of the statute. Accordingly, you are 
advised that the action taken by the Claims Division of this office, 
to which reference is made in the first paragraph of your letter, is in 
accordance with the terms of the act of October 9, 1940, and, therefore, 
must be sustained. 


ERE 
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With respect to the matters mentioned in the third paragraph of 
your letter, it may be stated that I am unaware of any authority in 
law whereby a communication from the head of a department or estab- 
lishment of the Government may be considered as a “claim” in behalf 
of employees of that department or establishment as that term is used 
in the Budget and Accounting Act, General Regulations No. 50, 5 
Comp. Gen. 1058, of this office, or the act of October 9, 1940. It will 
be noted that the last-mentioned act specifically provides that a claim 
shall bear “the signature and address of the claimant or of an author- 
ized agent or attorney,” and General Regulations No. 50 provide that 
claims cognizable by this office will not be considered unless “presented 
in writing over the bona fide signature and address of the claimant 
and only the claimant will be recognized therein except pursuant to 
his duly executed power of attorney.” 

While it is regretted that there appears to have been a misunder- 
standing in the matter, possibly arising from informal discussions with 
employees of this office—which, as you are aware, are not binding 
either on the General Accounting Office or the administrative offices— 
I feel sure you will agree that, under the provisions of the controlling 
statutes, this office has no alternative other than to advise that for 
periods not covered by appropriations available to the Government 
Printing Office for payment of claims of the character here involved, 
claims must be filed in the General Accounting. Office by employees 
presently employed in the Government Printing Office as well as those 
not now so employed, and such claims, if and when received, shall be 
subject to the provisions of the said act of October 9, 1940. 


(B-54669) 


TRANSPORTATION—DEPENDENTS—TO AND FROM FOREIGN DUTY 
POSTS 


Under the provisions of the Naval Appropriation Act, 1946, authorizing the 
“travel of dependents of employees to and from navy yards or stations 
outside the continental limits of the United States,” transportation of the 
dependents of military and naval personnel on foreign shore duty who were 
demobilized abroad in order to accept civilian employment with the Navy 
Department may be authorized to the duty station abroad and return upon 
the termination of the employment of such personnel. 

Where the services of persons who were transported at Government expense from 
the United States to foreign stations under contracts with a Government 
agency or a Government contractor providing for return transportation to 
the United States subsequently were utilized abroad by the Navy Depart- 
ment, the transportation of their dependents to the duty station abroad and 
return upon the termination of the Navy employment may be authorized at 
Government expense pursuant to authority in the Naval Appropriation Act, 
1946, for “travel of dependents of employees to and from navy yards and 
stations outside the continental limits of the United States.” 
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The return transportation to the United States at Government expense of depend- 
ents of military and naval personnel on foreign shore duty who were abroad 
at the time such personnel were demobilized abroad in order to accept 
civilian employment with the Navy Department and who otherwise are 
entitled—either mediately or immediately—to return at Government expense 
may be authorized under the provisions of the Naval Appropriation Act, 1946, 
for “travel of dependents of employees to and from navy yards or stations 
outside the continental limits of the United States,” upon the termination 
of such civilian employment. 


Comptroller General Warren to the Secretary of the Navy, March 26, 1946: 


There has been considered your letter of February 13, 1946, reference 
JAG: II: RT: MH, as follows: 


Reference is made to your decision No. B-54669 of January 3, 1946, to the 
Secretary of the Navy, wherein it was held that military personnel who are en- 
titled to return transportation to the United States for demobilization but who are 
demobilized abroad in order to accept civil employment with the Navy abroad, 
upon the termination of such civil employment may be returned to the United 
States at the expense of the Navy Department. 

Your decision is requested on the following additional questions in connection 
with the decision cited above: 

(a) May the Navy Department, at the time the employee is placed under an 
employment agreement, authorize the transportation of his dependents to the 
duty station abroad, and provide for the return transportation of such dependents 
at the time the contract is completed? 

(b) May the Navy Department pay for the return transportation of dependents 
of such employees to the United States upon completion of the employee’s tour 
of duty if said dependents are already overseas? 

(ec) If the foregoing is possible, may the same provisions apply to dependents 
of those employees who are sent to overseas stations under contract with other 
Government agencies or with a Government contractor (such contracts providing 
for return transportation to the United States) and who are subsequently em- 
ployed by the Navy Department overseas and furnished return transportation to 
the United States in accordance Comp. Gen. decision B37105 of 18 October 1943? 


It is understood that the employment agreements contemplate as- 
signments to duty abroad for indefinite periods, and the rights of the 
personnel will be determined accordingly. 

Section 1 of the act of April 9, 1943, 57 Stat. 61, provides as follows: 

That the Secretary of the Navy is hereby authorized to pay the costs of 
transportation of civilian employees to places of duty in the Naval Establishment 
outside the continental United States, or in Alaska, and return, upon relief there- 
from, to the places at which they were engaged or from which they were trans- 
ferred for such duty : Provided, That nothing herein shall be construed as author- 


izing the Secretary of the Navy to transfer such employees from one station to 
another without their consent. 


In the referred to decision of January 3, 1946, B-54669, 25 Comp. 
Gen. 480, to you, it was held that the provisions of the quoted section 
for payment of transportation of civilian employees of the Navy De- 
partment were not limited to persons whose original transportation to 
duty station outside the United States was under that section but that, 
irrespective of whether they were civilian employees of the Govern- 
ment prior to their entry into the armed forces, military personnel who 
are demobilized abroad in order to accept civilian employment with 
the Navy Department may be furnished return transportation to the 
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United States upon termination of such civilian employment—the 
Government, in any event, being obligated at the termination of their 
military service to return them to the United States. That is to say, 
while the 1943 statutory provision for the return of the Department’s 
employees was coupled with the authority to pay for the outward 
journey in order to limit the right of return to those persons who went 
out at Government expense with the contemplation of return upon 
completion of the involved project, it was not considered material to 
that purpose whether the employees who were being returned orig- 
inally were taken to the work site under that particular statutory pro- 
vision, and that, since no such limitation was expressly stated, it would 
not be implied. 

In decision of October 18, 1943, B-37105, 23 Comp. Gen. 280, it was 
held in material part (quoting from the syllabus) : 

The provisions of [section 3 (a) of] the act of June 5, 1942, [56 Stat. 314] 
which authorize the Secretary of War to pay the costs of transportation of 
civilian employees to foreign duty stations and return to the United States upon 
relief therefrom, are not limited to those persons who were transported under 
authority of the said act, but include, also, persons (1) who traveled to a foreign 
station at the expense of the United States, either mediately or immediately, (2) 
who so traveled with the understanding that they would be returned after the 
completion of their assignment for work in or on a Government activity, and (3) 
who, upon relief from such assignment on a War Department activity, request 
to be returned. 

Citizens of the United States who are employed on a War Department project 
while residing abroad, but who went abroad initially for personal or business 
reasons, may not, upon separation from service, be furnished return transporta- 
tion to the United States under the act of June 5, 1942, authorizing the Secretary 
of War to pay the transportation expenses of civilian employees to and from 
foreign duty stations, but if the positions to be filled are not classified and the 
salary rates are not fixed by law or regulation, transportation to any agreed 
point could be provided at the end of the term of service, not under the said 
statute, but as part of the compensation fixed in advance for the employment. 

In the light of the said decisions, there would appear no proper 
ground for objection to the transportation to and/or from naval sta- 
tions abroad, as the case may be, of dependents of the classes referred to 
in your letter—not under the authority of the 1948 statute (since it 
does not authorize the transportation of dependents) but pursuant 
to the authority for “travel of dependents of employees to and from 
navy yards or stations outside the continental limits of the United 
States” generally, under the heading, “Office of the Secretary—Miscel- 
laneous Expenses,” in the Naval Appropriation Act, 1946, Public 
Law 62, 59 Stat. 202. Accordingly, your questions (a) and (c) are 
answered in the affirmative. 

However, with respect to those dependents already abroad who were 
not transported there under a contract or agreement contemplating 
their return at Government expense, the situation presented is quite 


different. That is to say, some of such dependents may never have 
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been in this country, and others may have gone abroad for personal 
or business reasons with no proper expectation of return at other than 
their own expense. But, in any event, the purpose of the decisions of 
October 18, 1943, and January 3, 1946, was to make it possible fo utilize 
abroad the services of persons resident in this country, and whose re- 
quirement for travel at Government expense is not motivated by per- 
sonal desire to change their (or their dependents’) country of resi- 
dence, but by their willingness to serve, in the interest of the United 
States, at whatever distant point they may be needed. Hence, so far 
as dependents “already overseas” who otherwise are entitled—either 
mediately or immediately—to return at Government expense are con- 
cerned, your question (b) is answered in the affirmative; otherwise, 
in the negative. Even in such cases, however, if the positions to be 
filled are not classified, and the salary rates are not fixed by law or 
regulation, transportation of the dependents to any agreed point 
could be provided at the end of the term of service, not under the 
statutes above considered, but as a part of the compensation fixed in 
advance for the employment. C7. 23 Comp. Gen. 280, 284. 


(B-55152) 


COMPENSATION—ALTERNATE LAWYER MEMBER OF DISTRICT OF 
COLUMBIA COMMISSION ON MENTAL HEALTH 


In computing the compensation of the alternate lawyer member of the District of 
Columbia Commission on Mental Health, under the provisions of section 2 
of the act of June 8, 1938, as amended, that such alternate member shall 
receive, for each day of actual service, the same compensation as fixed for 
the permanent lawyer member in accordance with the Classification Act 
of 1923, as amended, there should be included any automatic within-grade 
salary advancements which have accrued to such permanent member by 
reason of said Classification Act, as amended. 


Comptroller General Warren to the President, Board of Commissioners of the 
District of Columbia, March 26, 1946: 


There has been considered your letter of January 11, 1946, as 
follows: 


Section 16 of the Act of August 9, 1939 (53 Stat. 1299), ‘an Act to provide for 
insanity proceedings in the District of Columbia,” provides: 

“Section 2 of the Act approved June 8, 1939 [1938], is hereby amended by 
deleting the words ‘for such service the alternate shall receive $10 for each day 
of actual service’ and inserting in lieu thereof the following: ‘For such service 
the alternate shall receive, for each day of actual service, the same compensation 
as fixed in accordance with the provisions of the Classification Act of 1923, as 
amended, for the lawyer member of the Commission’.” 

The permanent lawyer member of the Commission on Mental Health is paid 
at _ rate of $7,962.50 per annum in grade P-7 which is the fourth step in that 
grade. 

The alternate lawyer member serves approximately 30 days at different times 
during the year and only in the absence of the lawyer member. His services 
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are of such short duration that it is practically impossible for him to acquire 
sufficient service to entitle him to any within-grade promotion. 

The Commissioners would like to be advised whether the alternate lawyer 
member should be paid at the same rate of salary, including within-grade pro- 
motions, as the permanent lawyer member.. 

The statutory provision quoted in your letter expressly authorizes 
payment to the alternate lawyer member of the Commission on Mental 
Health, for each day of actual service, of “the same compensation as 
fixed in accordance with the provisions of the Classification Act of 
1923, as amended, for the lawyer member of the Commission.” The 
compensation as thus fixed for the permanent lawyer member of the 
Commission necessarily is the annual salary rate authorized by the 
Classification Act for the particular classification, grade, and salary 
step within such grade, attached to the position occupied by him. 

The language of the 1939 act, 53 Stat. 1299, swpra, is clear and un- 
ambiguous and plainly evidences an intent on the part of the Congress 
to authorize payment of compensation to the alternate lawyer member 
at the same per annum rate—whatever it might be—currently author- 
ized for the permanent lawyer member. While, at the time of enact- 
ment of the 1939 act there were no general statutory provisions for 
automatic within-grade salary advancements such as now authorized 
by law, promotions and demotions then were effected administratively 
and, clearly, the language of the 1939 act is such as would have per- 
mitted adjustments in the compensation payable to the alternate 
member to correspond with any increases or decreases in compensation 
which might have been authorized administratively for the permanent 
member of the Commission. Consequently, there appears no proper 
basis upon which similar increases in compensation of the permanent 
member resulting from automatic within-grade salary advancements 
as now authorized by statute may be excluded from the computation 
of the compensation payable to the alternate number. Accordingly, 
the question presented is answered in the affirmative. 


(B-56625) 


OFFICERS AND EMPLOYEES—REEMPLOYMENT DURING MILITARY 
TERMINAL LEAVE 


The provisions of the act of November 21, 1945, permitting “any person” to enter 
or reenter employment in the Federal Government while on military termi- 
nal leave and concurrently to receive civilian compensation and military 
pay and allowances, are applicable to officers on the retired list of the Regu- 
lar Army who accept civilian employment while on terminal leave incident 
to periods of active duty as retired officers. 

For purposes of concurrent payment of military pay and allowances and civilian 
compensation during a period of military terminal leave, the provisions of 
the act of November 21, 1945, permitting “any person” to enter or reenter 
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employment in the Federal Government while on such terminal leave, super- 
sede the provisions of section 1222, Revised Statutes, that the commission 
of an “officer of the Army on the active list” shall be vacated upon the 
acceptance of a civil office, as well as the dual compensation statutes and any 
other law to the contrary, and extend to members of the Regular Army as 
well as to members of other components of the armed forces. 


Assistant Comptroller General Yates to Col. Carl Witcher, U. S. Army, March 
28, 1946: 


By indorsement of March 20, 1946, of the Chief of Finance, Army 
Service Forces, there was transmitted to this office your letter dated 
February 27, 1946, as follows: 


1. Attached hereto is a voucher in the amount of $308.93 covering active duty 
pay and allowances in favor of Brigadier General Lehman W. Miller, U. 8. A. 
Retired, O-3773, for the period 14 February 1946 to 27 February 1946, which 
has been presented to the undersigned, a disbursing officer, for payment. At- 
tached to this voucher is a letter addressed to this office dated the 14th of 
February 1946, signed by General Miller stating that he accepted a Civil Service 
appointment with the State Department as Field Commissioner for HBastern 
South America, Brazil. He stated that this is a temporary appointment. The 
records further show that General Miller is assigned to active duty and was 
on terminal leave for the period of the voucher. 

2. The officer has personally stated to this office that it was his view that 
he could accept this appointment under the Act of 21 November 1945 (Public 
Law 226, Terminal Leave Act). This officer is a Regular Army officer and was 
retired 31 August 1944 and recalled to active duty 1 September 1944. The 
undersigned is in doubt as to whether a Regular Army officer on active duty 
on terminal leave comes within the Act of 21 November 1945, and it is requested 
that the youcher and supporting papers be forwarded to the Comptroller Gen- 
eral for advance decision. 


Public Law 226, approved November 21, 1945, 59 Stat. 584, referred 
to in your letter, provides, in pertinent part, as follows: 


That the Act entitled “An Act making provisions for payment of employees of 
the United States Government, its Territories or possessions, or the District 
of Columbia, for accumulated or accrued annual leave when ordered to active 
duty with the military or naval forces of the United States’, approved August 1, 
1941, as amended April 7, 1942 (56 Stat. 200), is further amended by adding 
at the end thereof a new section as follows: 

Sxro. 2. (a) Any person, who, subsequent to May 1, 1940, shall have performed 
active service in the armed forces, may, while on terminal leave pending separa- 
tion from or release from active duty in such service under honorable conditions, 
enter or reenter employment of the Government of the United States, its Terri- 
tories or possessions, or the District of Columbia (including any corporation 
created under authority of an Act of Congress which is either wholly controlled 
or wholly owned by the Government of the United States, or any department, 
agency, or establishment thereof, whether or not the employees thereof are paid 
from funds appropriated by Congress), and, in addition to compensation for 
such employment, shall be entitled to receive pay and allowances from the armed 
forces for the unexpired portion of such terminal leave at the same rates and 
to the same extent as if he had not entered or reentered such employment. 


The quoted statutory provision expressly provides, inter alia, that 
“ Any person” who subsequent to May 1, 1940, shall have performed 
active service in the armed forces, may, while on terminal leave pend- 
ing release from active duty in such service under honorable condi- 
tions, enter or reenter employment in the Federal Government and, 
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in addition to compensation for such employment, “shall be entitled 
to receive pay and allowances from the armed forces for the unexpired 
portion of such terminal leave.” The language contained in the said 
statute is clear and unambiguous and plainly would seem to authorize 
the payment to Brigadier General Miller of his active duty pay and 
allowances as an officer of the Army for the unexpired portion of his 
terminal leave irrespective of his acceptance of civilian employment 
in the State Department while on such leave. However, it appears 
from the said indorsement of the Chief of Finance that some doubt 
in the matter has arisen by virtue of the provisions of section 1222, 
Revised Statutes, which reads as follows: 

Sec. 1222. No officer of the Army on the active list shall hold any civil office, 
whether by election or appointment, and every such officer who accepts or exer- 


cises the functions of a civil office shall thereby cease to be an officer of the Army, 
and his commission shall be thereby vacated. 


The quoted statutory provision is applicable only to officers on the 
active list of the Regular Army. See 25 Comp. Gen. 203, and opinions 
of the Attorney General cited therein. Since Brigadier General Miller 
was an officer on the retired list, not the active list, of the Regular 
Army at the time of his acceptance of the civilian position in the State 
Department—although on terminal leave incident to a period of active 
duty as a retired officer—it seems evident that he was not subject to 
the said provisions of section 1222. Moreover, an examination of the 
legislative history of the said act of November 21, 1945, discloses that 
the provisions of section 1222, along with the various statutes pro- 
hibiting dual employment and the receipt of double compensation, 
were particularly brought to the attention of the Congressional com- 
mittees considering the proposed legislation. And that it was the 
intent of the Congress to authorize the benefits provided by the said 
1945 statute notwithstanding the provisions of such laws, including 
section 1222, Revised Statutes, clearly appears from House Report 
No. 1163, accompanying S. 1036 (which, as amended by the House of 
Representatives, became the act of November 21, 1945), wherein 
specific mention is made of section 1222, Revised Statutes, as well as 
the dual employment and dual compensation statutes, as constituting 
existing legislation the provisions of which were intended to be 
avoided by enactment of the bill. Hence, it is concluded that in 
enacting the said act of November 21, 1945, the Congress intended 
that for the period of terminal leave from the armed forces such 
statute would supersede the provisions of section 1222, Revised 
Statutes, as well as the dual compensation statutes and any other law 
to the contrary, and that the benefits of the statute were to extend 
to members of the Regular Army as well as to members of other com- 
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ponents of the armed forces. Accordingly, you are advised that pay- 
ment on the voucher, if otherwise correct, is authorized. 
The voucher and supporting papers are returned herewith. 


(B-53608) 
PAY—SERVICE CREDITS—COAST AND GEODETIC SURVEY SERVICE 


The Coast and Geodetic Survey having no enlisted force serving on board its 
vessels, service performed on board such vessels under “shipping articles” 
or civil service laws and regulations may not be regarded as “enlisted” 
service within the meaning of section 3A of the Pay Readjustment Act of 
1942, as amended, which may be counted by an enlisted member of the Coast 
Guard Reserve for pay purposes. 24 Comp. Gen. 829, amplified. 


Assistant Comptroller General Yates to King & King, Attorneys at Law, March 
29, 1946: 

Reference is made to your letter of October 31, 1945, requesting 
review of the disallowance on October 30, 1945, of a claim of Christian 
Fritz, chief boatswain’s mate, United States Coast Guard Reserve, 
for longevity pay from September 7, 1942, date of enlistment in the 
Coast Guard Reserve. The following statement was submitted in 
support of the claim: 


DEPARTMENT OF COMMERCE, 
U. 8. Coast anp Gropetic Survey, 
Washington, January 8, 1948. 


Fritz, CuristTian, Born 2 June, 1906 











Nature of action Position and grade eee D es estab- 
OO Common laborer__| 4-12-26 | Navy Yard, Pearl 
eg | RN | ee a ee 6-26-26 Harbor, T. H. 
RS ohseel Sos oe Seaman, A. B._--_- 5-17-26 | Commerce— USC 
Gen. Pay incr............-| Seaman, A. B....- 7- 1-26 & G _ Survey- 
ag ee ed ee ae ee 5-16-27 Fid 

enl.). 

pe cice ele ea Seaman, A. B.---- 11- 1-27 

GEAG a -Sdckeecekw cand anne 2nd| 7-20-28 
el. 

Cont. Serv. Incr.......-.- Quartermaster 2nd | 11— 1-28 
el. ; 

= Seaman, A. B_.__- 5-15-29 

I er acta ania linaddl Seaman, A. B___-- 11- 1-29 

Petbcteckabevncebecamat ni 2nd| 3-24-30 
el. 

SS AY S|} ee Sees 4— 3-30 

POE caswa ce dchoeuwewe Quartermaster 2nd | 4- 8-30 
el. 

7 a eee eee 2nd| 4-26-30 
el. 

eats anlar! Seaman, A. B__.._| 4-28-30 

ae Neneh konpa al) Se 9 1-30 

EE Udkewck cosbuldon Coxswain -.-_...-- 4-28-31 


Reduced....---_- ee Seaman, A. B____- ll- 4-31 
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Nature of action Position and grade Rare ee estab- 
ie hess ee eedeeue Quartermaster Ist | 4-13-32 
Risdon Sad euteaniens Ist | 4-28-32 
ei icc edeeeseiws an dese ‘ines Ist | 7- 1-35 
Class F. O. 7916. _.------- ri ithatel Ist | 12- 1-39 
en. Pen INOe.. ..--esadenne fica Ist | 7— 1-41 
mace ius ny Pio a Oe so 9-20-41 
BN: WN No a eile wgue Bina wae ares 1 9-27-42 


1 Enlisted in the USCGR 9-7-42. 


Certified to be a true copy. 

(S.) B. A. Shaw, 
B. A. SHaw, 

Chief, Enlisted Records, 

Certified to be a true copy. 

(S.) Alexander Standish, 

ALEXANDER STANDISH, 
Lieut. USCG, 


Longevity pay was claimed on the basis of “15 years’ and 10 months’ 
service in the Coast and Geodetic Survey.” 

The act of June 16, 1942, effective June 1, 1942, 56 Stat. 359, is 
entitled, “AN ACT To readjust the pay and allowances of personnel 
of the Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic 
Survey and Public Health Service.” Section 9 of the said act, 56 
Stat. 363, provides: 


The monthly base pay of enlisted men of the Army, Navy, Marine Corps, and 
Coast Guard shall be as follows: Enlisted men of the first grade, $138; enlisted 
men of the second grade, $114; enlisted men of the third grade, $96; enlisted 
men of the fourth grade, $78; enlisted men of the fifth grade, $66; enlisted men 
of the sixth grade, $54; and enlisted men of the seventh grade, $50. Chief petty 
officers under acting appointment shall be included in the first grade at a monthly 
base pay of $126. 

For purposes of pay enlisted men of the Army, the Navy, and the Marine 
Corps, and the Coast Guard shall be distributed in the several pay grades by 
the Secretary of War, the Secretary of the Navy, and the Secretary of the 
Treasury, respectively. 

Every enlisted man paid under the provisions of this section shall receive an 
increase of 5 per centum of the base pay of his grade for each three years of 
service up to thirty years. Such service shall be active Federal service in any 
of the services mentioned in the title of this Act or Reserve components thereof ; 
service in the active National Guard of the several States, Territories, and the 
District of Columbia; and service in the enlisted Reserve Corps of the Army, 
the Naval Reserve, the Marine Corps Reserve, and the Coast Guard Reserve. 


It will be noted that the above section does not apply to the Coast 
and Geodetic Survey, indicating that there are no enlisted men in 
that organization. 


Section 14 of the said Pay Readjustment Act, 56 Stat. 367, provides 
in part: 
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Officers, warrant officers, and enlisted men of the Reserve forces of any of the 
services mentioned in the title of this Act, when on active duty in the service 
of the United States, shall be entitled to receive the same pay and allowances 
as are authorized for persons of corresponding grade and Jength of service in 
the Regular Army, Navy, Marine Corps, Coast Guard, or Public Health Service. 


Section 1 of the act of September 7, 1944, 58 Stat. 729, effective 
June 1, 1942, provides in part: 


That the Pay Readjustment Act of 1942 is hereby amended by amending section 
8A thereof, as added by section 3 of the Act of December 2, 1942 (Public Law 
785, Seventy-seventh Congress), to read as follows: 

“Sec. 3A. In computing the service for all pay purposes of persons paid under 
the provisions of section 1, 3, 8, or 9 of this Act, such persons, in addition to 
the time required to be credited by the section under which they are paid, shall 
be credited with full time for all periods during which they were enlisted or 
held commissions as officers or held appointments as warrant officers or Army 
field clerks or as commissioned warrant officers in any of the services mentioned 
in the title of this Act, or in the Regular Army Reserve, or in the Medical 
Reserve Corps of the Navy, the Dental Reserve Corps of the Navy, or in the 
Organized Militia prior to July 1, 1916, or in the National Guard, or in the 
National Guard Reserve, or in the National Guard of the United States, or in 
the Enlisted Reserve Corps, or in the Naval Militia, or in the National Naval 
Volunteers, or in the Naval Reserve Force, Naval Reserve, Marine Corps Reserve 
Force, Marine Corps Reserve, Coast Guard Reserve, and the Reserve Corps of the 
Public Health Service, or in the Philippine Scouts, or in the Philippine Con- 
stabulary, or in the Coast and Geodetic Survey as authorized by section 2 (b) 
of the Act of January 18, 1942 (56 Stat.6). * * *” 


The request for review states in part: 


The Act of September 7, 1944, does not define “enlisted” service. It merely 
uses the term enlisted. It may well be that service as a seaman, quartermaster, 
coxswain. and boatswain in the Coast and Geodetic Survey differs in many 
respects from service in those grades in the Regular Army and Navy. However, 
the Coast and Geodetic Survey designates such service as enlisted service, and 
the claimant’s service record shows that he enlisted at various times in those 
grades, and served terms of enlistment, from which he was honorably discharged 
in those grades. That should be sufficient under the terms of the Act. Certainly, 
where the Act specifies that credit shall be given for enlisted service, and the 
Service concerned designates the claimant’s service as enlisted service, we fail 
to see wherein you have the authority to say that it is not actual enlisted service, 
simply because it differs in some respects from service in the Army or the Navy. 


The question involved was considered in decision of May 18, 1945, 
24 Comp. Gen. 829, where it was held, quoting the syllabus: 


Service as a seaman, fireman, oiler and assistant to engineer, second class, in 
the Coast and Geodetic Survey under “shipping articles” is not “enlisted” serv- 
ice within the meaning of section 3A of the Pay Readjustment Act of 1942, 
as amended, which may be counted by a Naval Reserve officer for pay purposes. 


It was said in that decision: 


Prior to the said amendment of September 7, 1944, only service as a commissioned 
Officer or service as a “deck officer” or “junior engineer” in excess of one year in 
the Coast and Geodetic Survey was authorized to be credited in the computation 
of the longevity pay of a Naval Reserve officer. Decisions B-35497, November 10, 
1943 and B-33809, June 5, 1943. Section 1 of the Act of September 7, 1944, supra, 
authorized the crediting for pay purposes of all periods during which persons 
paid under the provisions of sections 1, 3, 8 or 9 of the Pay Readjustment Act 
were “enlisted” or held commission as officers or warrant officers, or appointments 
as warrant officers, in any of the services mentioned in the title of the act. The 
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Coast and Geodetic Survey is one of the services mentioned in the title of the 
Pay Readjustment Act of 1942, but in view of the specific enumeration of the 
services to be counted, it does not follow that all service in the Coast and Geo- 
detic Survey may be credited in the computation of longevity pay. The statute 
specifically limits the service which may be credited in the computation of longev- 
ity pay to enlisted, warrant, or commissioned service. The word “enlisted” or 
“enlistment” as used in laws relating to the military and naval service has a 
technical and well-defined meaning. An enlistment is not only a contract, but 
it affects a change in a person’s status; the person’s relations to the State and 
public are changed and he acquires a new status with correlative rights and 
duties, and although he may violate his contract obligations, his status as a 
member of the military and naval service is unchanged. See Morrissey v. Perry, 
84 L. Ed. 644, and United States v. Grimley, 34 L. Ed. 636, 688. Persons employed 
for duty as crews on Coast and Geodetic Survey vessels in the capacity of seamen, 
oilers, etc., are required to sign “shipping articles” under which they agree to 
serve for a period of not to exceed one year, but such service is not “enlisted” 
service within the meaning of laws applicable to the military and naval forces. 
Crews on vessels of the Coast and Geodetic Survey who signed “shipping articles” 
during the period of your claim were not subject to the laws and regulations ap- 
plicable to military and naval personnel; their compensation was fixed by the 
Secretary of Commerce rather than by laws applicable to the military and naval 
service; they could be discharged at their own request at any time as provided 
in the shipping articles. Thus, their status was not essentially different from 
that of civilian personnel of the Coast and Geodetic Survey. See paragraph 70, 
et seq., Regulations Coast and Geodetic Survey, 1931. 


That there is no enlisted service in the Coast and Geodetic Survey, 
within the common acceptation of that term, is clearly shown by the 
testimony of Admiral Leo O. Colbert, Director, United States Coast 
and Geodetic Survey, before the Committee on the Merchant Marine 
and Fisheries, House of Representatives, on November 6, 1941, in 
connection with H. R. 5837, 77th Congress. Excerpts from said tes- 
timony are quoted below: 

Page 7: 


The CHarrMAN. Who constitute the noncommissioned personnel, and how are 
they secured? Are they enlisted, or employed, or by what method are they 
secured? 

Admiral Corpert. We have no enlisted men on our ships. About 60 percent 
of the noncommissioned personnel are in the classified service and are secured 
through regular civil-service channels. Men in the lower positions, such as 
seamen and mess attendants, are employed under a form of shipment similar to 
that in the merchant marine. It is a contract of shipment, which was prepared 
by the Solicitor of the Department of Commerce a number of years ago. In the 
field group ashore, employees such as recorders and surveyors, are under civil 
service. In the lower ranks they are not on civil-service status. 


Page 15: 


Mr. Harris. How do you recruit your enlisted men? Do you have them enlist 
for a certain period of service the same as they do in the Coast Guard and in 
the Army? : 

Admiral Cotsert. No; they do not enlist. We usually take them into the 
lower grades and advance them as we find those who are best fitted for the 
service. * * ® 

* * * * * * * 


Mr. Harris. When you take them in do they have to serve for any definite period 
of time? 

Admisal Corzert. The form of shipment which we have provides that they 
may request a discharge after 30 days. That is, they put in a request for a 
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discharge, and they can get it automatically in 30 days, Similarly, if the Gov- 
ernment is going to cut down on the personnel, we will give them 30 days’ notice 
of their discharge before we discharge them. I have been speaking of men in 
the lower grades, such as seamen and mess attendants. Men in the higher 
grades are under civil service and the regular procedure of that service is followed 
for such employees. 

Mr. Hares. When they apply for a discharge, how long is it before they can 
get it in normal routine? 

Admiral Co.Bert. Ordinarily they get it immediately. Sometimes we hold 
them for 30 days, in order to make a replacement, and particularly if they are in 
Alaska, we hold them long enough to recruit men from the States to take their 
places. 


Page 16: 


Mr. Harris. Do you have any retirement system for them, such as the Navy 
and the Coast Guard have, after a certain number of years’ service? 

Admiral CoLBerT. No, only those who have civil-service status have retirement 
privileges. 

Mr. Harris. If a man goes into your service in the lower enlisted grades and 
he stays there and works up to something comparable to a C. P. O. in the Navy, 
he has no retirement privilege or allowance at all? 

Admiral Corsert. Except that he is on civil-service status, and he has retire 
ment under the civil-service law. 

Mr. Harris. How does he get that? 

Admiral Cotnert. Because all of our rated positions in the service are civil- 
service positions. 

* 2 * * o * * 


Mr. Hares. What are the respective emoluments of a man in your service as 
compared with those received by a man in the other services? 

Admiral Cotzert. That is, a commissioned officer? 

Mr. Harris. No; an enlisted man. 

Admiral CotBert. In general I believe that our men in the lower grades receive 
more compensation while those in the higher ratings receive less pay than in the 
other services. 

Mr. Harris. I am just wondering why, when you are changing that, you do 
not make it uniform all the way through and put your enlisted men on the same 
basis as those in the other services. 

Admiral Cotsert. But, you see, Mr. Harris, we do not have an enlisted force. 
Our personnel are aboard ships and are on either a contract or civil service 
status. 


Page 17: 


Admiral CoLBERT. Mr. Chairman, the crews of the Coast and Geodetic Survey 
when I first entered the Service were enlisted. They were enlisted for a period 
of 3 years. When the Department of Commerce was formed in 1913 the Coast and 
Geodetic Survey was one of the bureaus which went to that Department. The 
Secretary of the Department did not consider it desirable to have enlisted per- 
sonnel in the Department, and a form of shipping articles was drawn up by the 
Solicitor of the Department at his request. We have continued these shipping 
articles in hiring our personnel since that time. 


Page 18: 


Admiral CoLzert. To make a change at this time would mean giving study to 
the entire situation. I have several times thought that it would be an excellent 
thing if we could get enlisted status for our men, but I have found, on inquiring 
of many of them, that they do not desire it. A great many of them are better 
satisfied under the present status with the advancement that there has been in 


the civil-service status and the other things that they did not have a few years 
ago. 


* s * * * * . * 
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Mr. Bonner. When a ship is transferred to the Navy, these enlisted men are 
automatically transferred into the Navy; they do not have any choice about it 
at all, do they? 

Admiral CotBerT. Yes, sir; they do. 

Mr. Bonner. That is what I wanted to find out. 

Admiral Cotsert. The law prescribes that regulations shall be prepared by 
the three Secretaries, the Secretary of the Navy, the Secretary of War, and the 
Secretary of Commerce, and under those regulations we arrange the procedure 
of any personnel transfer. 

If the seamen do not desire to enlist in the Navy or to sign on in the Naval 
Reserve, they do not have to do that, and it is up to us to find a place for 
them. * * 


Page 19: 


“Admiral CoLBert. We change our wage scales as the wage scales change in the 
merchant marine, and keep on a parity with those scales. 

All of the service in the Coast and Geodetic Survey for which 
longevity credit is here claimed was subsequent to the year 1913. Thus 
it is evident that, despite the use of the word “enlisted” in the adminis- 
trative statement of the claimant’s service in the Coast and Geodetic 
Survey to denote the beginning of his employment in that organization 
on several occasions between May 17, 1926, and September 27, 1942, 
such employment did not legally constitute “enlisted” service within 
the longevity pay provisions of the Pay Readjustment Act of 1942, 
as amended. 

It follows that the disallowance of the claim for longevity pay, 
based upon alleged enlisted service in the Coast and Geodetic Survey 
was proper and, upon review, the disallowance is sustained. 





(B-55761) 


VIRGIN ISLANDS COMPANY—AVAILABILITY OF FUNDS FOR COM- 
PROMISE SETTLEMENT OF DAMAGE CLAIMS ARISING OUT OF 
PERSONAL INJURIES 


The Virgin Islands Company (a Government corporation), having been granted 
the power “to sue and be sued”—which power includes suits arising from 
torts—may use funds derived from the operation of the company for payment 
of the amount of a compromise settlement of a claim for damages arising 
out of personal injuries resulting from an accident caused by an employee’s 
negligence, even though such funds are considered to be “public funds” which 
generally are not available for damages resulting from injuries to persons 
or property caused by the torts or negligence of Government employees. 


Comptroller General Warren to the Secretary of the Interior, March 29, 1946: 


Reference is made to your letter of February 1, 1946, as follows: 


Your advice is requested as to the propriety of a compromise of a claim against 
the Virgin Islands Company. 

The Virgin Islands Company was created by ordinance of the Colonial Council 
of St. Thomas and St. John on April 16, 1984. Among the corporate powers 
granted to the Company was that to “sue and be sued.” A copy of the ordinance 
is enclosed. Under an operating agreement entered into with the Department 
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of the Interior on November 16, 1934, and reexecuted for two subsequent five-year 
terms, the last to end November 25, 1949, the Company operates certain properties 
of the United States in the Virgin Islands. 

On February 23, 1945, one Cyril Allen, a native of St. Croix, was struck and 
injured by a truck being driven by an employee of the Company on company 
business. Mr. Allen later died as a result of the injuries sustained. On April 
11, 1945, the driver was found guilty of manslaughter. A copy of a report of 
the trial, prepared by District Attorney James Bough, is also enclosed. Subse- 
quently Mr. Allen’s widow, through her attorney, approached the Company 
asking for damages and suggesting a compromise of $2,500 instead of a law suit. 

The officers of the Company, as well as its legal counsel, are of the opinion 
that if Mrs. Allen should present her claim in court she would recover judgment, 
and that a compromise of the matter would be advantageous to the Company. 
It is proposed, therefore, that the Board of Directors of the Company by Resolu- 
tion authorize a compromise of the claim presented by Mrs. Allen and the 
preparation of a voucher representing such compromise. 

In this connection, it is noted that you have ruled that funds derived from the 
operations of the Virgin Islands Company are “public funds” and are subject 
generally to specific statutory restrictions and limitations applicable to the ex- 
penditure of appropriated moneys by the regularly established Federal agencies. 
21 Comp. Gen. 928; 15 id. 485. Inasmuch as the claim would have to be paid out 
of such funds a question arises as to the applicability in the present instance of 
such restrictions as may exist with respect to the compromising of claims payable 
out of “public funds.” 

Accordingly, I would appreciate learning whether you would have any objections 
to a voucher representing a compromise figure of Mrs. Allen’s claim. Your early 
consideration of this matter will be appreciated, 


As is stated in your letter, it has been held that funds derived from 
the operation of the Virgin Islands Company are public funds and 
are subject, generally, to the specific statutory restrictions and limita- 
tions applicable to the expenditure of moneys appropriated for the 
operation of the regularly established Federal departments and 
agencies. Generally, the United States is not liable for injuries or 
damages to the person or property of an individual caused by torts 
or negligence of its officers or employees or by its authorized activities. 
13 Comp. Gen. 406, 408. However, the Ordinance of the Colonial 
Council for St. Thomas and St. John by which the Virgin Islands 
Company was created specifically provides in section 2 (c) that the 
company “May sue and be sued in its corporate name.” ‘The Congress 
has recognized the corporate existence and status of the Virgin Islands 
Company and also the corporate purposes of the company as set forth 
in the referred-to Ordinance. See 21 Comp. Gen. 928, 930. Also, 
see section 101 of the Government Corporation Control Act, Public 
Law No. 248, 79th Congress, 59 Stat. 597, which. provides that “As 
used in this Act the term ‘wholly owned Government corporation’ 
means * * * The Virgin Islands Company.” In the case of 
Keifer & Keifer v. Reconstruction Finance Corporation, 306 U. S. 381, 
it was held that the authorization by the Congress of a Government 
corporation “to sue and be sued” extends to and includes suits arising 
from torts. Hence, as the Congress has recognized the corporate ex- 
istence of the Virgin Islands Company and the ordinance under which 
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it was created, any judgment obtained against the company in a suit 
brought for damages arising out of the accident referred to in your 
letter properly would be payable from funds derived from the opera- 
tion of the company. 

Accordingly, since it is reported in your letter that the officers of 
the company and its legal counsel are of the opinion that, if a claim 
was presented in court by the decedent’s widow, she would recover a 
judgment, and since the reported facts relative to the accident reason- 
ably support such conclusion, you are advised that, if a compromise of 
the claim is authorized by the Board of Directors of the company as 
being to its advantage, the payment of the amount of the compromise 
settlement from funds derived from the operation of the Virgin 
Islands Company will not be objected to by this office. 


(B-56284) 


GENERAL SUPPLY FUND—CHARGING CURRENTLY ACCRUED UNUSED 
ANNUAL LEAVE AS ANNUAL OPERATING EXPENSE 


In the case of employees who are compensated in whole with moneys from the 
General Supply Fund which, under the provisions of the act of February 27, 
1929, as amended, is made permanently available—as distinguished from 
annual appropriations subject to fiscal year limitations—an amount equiva- 
lent to the compensation for unused annual leave accrued during any 
fiscal year, computed on the basis of the employees’ salary rates at the close 
of the fiscal year, may be charged as a contingent liability to the annual 
operating expense of the fund applicable to that fiscal year. 24 Comp. Gen. 
578, distinguished. 


Comptroller General Warren to the Secretary of the Treasury, April 2, 1946: 
Reference is made to a letter of February 27, 1946, from the General 
Counsel of the Treasury, requesting a decision upon the matter therein 


presented, as follows: 


Your decision is requested as to whether it is permissible to charge unused 
annual leave accrued during the current fiscal period by employees paid from the 
General Supply Fund to operating cost applicable to that fiscal year. 

The present administrative procedure provides for recording unused annual 
leave at the close of the fiscal year as a charge to operating cost and establishing 
a reserve therefor. This contingent liability is computed on the basis of the 
employees salary rates at the close of the accounting period. Lump sum pay- 
ments made are charged to the contingent liability and not to current operating 
cost. This office is cognizant of your decision, B-47256 dated January 30, 1945, 
wherein the question of charging the current appropriation is decided. However, 
it is believed that there was no intent to disturb the integrity of the General 
Supply Fund as created under the Act of February 27, 1929, 45 Stat. 1342. 
Further, the act provides for an annual audit of the accounts of this fund and 
the deposit of any surplus found to Miscellaneous Receipts. 

In view of the nature of the General Supply Fund, it seems reasonable to 
charge accrued annual leave to the current year operating cost. 


Generally, an annual leave status is synonymous with a work or 
duty status and the compensation payable therefor is required to be 
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charged to the fiscal year appropriation current at the time such leave 
actually is taken. See 17 Comp. Gen. 641. The general rule is not 
modified by the provisions of the act of December 21, 1944, 58 Stat. 
845, 5 U. S. C. 61b-d, directing the payment of compensation in a lump 
sum for accrued and accumulated annual leave under certain circum- 
stances. The right of an employee to such lump-sum payment accrues 
on the last day of active service and, as was pointed out in the decision 
of January 30, 1945, 24 Comp. Gen. 578—mentioned in the General 
Counsel’s letter—the fiscal year appropriation available for the pay- 
ment of salary on that date is the only appropriation available for the 
payment thereof. 

However, in the case of “employees paid from the General Supply 
Fund”—quoting from the first paragraph of the submission—fiscal 
year appropriations are not involved, the employees being compen- 
sated in whole with moneys made permanently available for use in 
conducting operations under the General Supply Fund. The expend- 
iture of such moneys is not restricted by the fiscal year limitations 
which govern the use of annual appropriations, since all reimburse- 
ments received by the General Supply Fund automatically are reappro- 
priated for the same purpose as the original fund. See the act of 
February 27, 1929, 45 Stat. 1342, as amended, 41 U.S. C. 7, et seg. 

Under the circumstances, I have to advise that, in the case of 
employees paid from the General Supply Fund, there is perceived no 
legal objection to the charging of compensation for unused annual 
leave accrued during any fiscal year to the operating cost applicable 
to that fiscal year, if it be determined administratively that such pro- 
cedure will result in more accurately reflecting the annual operating 
expense of the fund and in insuring the maintenance of its integrity. 


(B-56358) 
SURPLUS PROPERTY—DISPOSAL AGENCIES—LIBRARY OF CONGRESS 


In view of the provisions of section 3 (a) of the Surplus Property Act of 1944, as 
amended, defining, for the purposes of the surplus property disposal program, 
a “Government agency” as “any executive department * * * or other 
agency in the executive branch of the Federal Government,” the Library of 
Congress—an agency not in the executive branch of the Govefnment—may 
not act as a “disposal agency” as defined in section 3 (c) of said act for the 
purpose of distributing surplus textbooks which had been used in the Army 
and Navy training program. 


Comptroller General Warren to the Librarian of Congress, April 2, 1946: 
Reference is made to your letter of February 26, 1946, as follows: 


The Library of Congress was recently requested by the Surplus Property Ad- 
ministration to take over 1,500,000 surplus textbooks which had been used in the 
Army and Navy training programs. The Library, as a grade 1 priority claimant, 
agreed to accept the collection, which is scattered in a number of warehouses 
throughout the country, after it became clear that the Surplus Property Adminis- 
tration was totally unable to handle the material and that the Office of Education 
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was equally unprepared to take it over. Our acceptance was based in large part 
on the fact that about one-third of the collection would be of direct value to us 
in our exchange and gift program as well as for addition to the Library collec- 
tions. A further important consideration was the fact that the Library of Con- 
gress was the only Government agency with the necessary facilities for directing 
the distribution of the remaining books to grade 2 priority claimants, namely 
tax-supported institutions throughout the country. 

The Library proposes, therefore, to distribute approximately 1,000,000 textbooks 
to tax-supported institutions, provided that it can receive from them a handling 
charge which will defray the cost of distribution. We propose to place such re 
ceipts in a temporary account for this purpose, rather than to turn them over 
to the Treasury as miscellaneous receipts, since we are unable to pay the distri- 
bution cost from appropriated funds. A legal precedent for such procedure is 
found in the Comptroller General’s decision A-12900, February 11, 1942, with 
reference to the distribution of printed cards by the Library of Congress, in which 
a very similar but continuing arrangement was approved. 

Our only alternative to a favorable decision in your Office will be to pulp ap- 
proximately 1,000,000 books which are not needed for our own collections and our 
exchange and gift program. Such action would, of course, be tragic in view of 
the present book famine in this country and the fact that the textbooks repre- 
sented in the collection are not available for purchase in the quantities required 
by educational institutions in the nation. 

It is clear that the Library of Congress is legally entitled to accept these books ; 
further, it may dispose of them as it sees fit. The only point at issue seems to 
be the matter of the charging of a small fee to be placed in a temporary account 
and used to pay the cost of storage, packing, and shipping. There is no doubt 
that a favorable decision will be of considerable benefit to the nation in providing 
tax-supported institutions with needed materials which could not otherwise be 
obtained for a considerable period of time, and at the same time will carry out 
the spirit of the Surplus Property Act. 

Arrangements are already being effected to move 500,000 of these books to the 
Library of Congress and an early reply would be deeply appreciated. 


The statement that “the Library of Congress was the only Govern- 
ment agency with the necessary facilities for directing the distribution 
of the remaining books to grade 2 priority claimants, namely tax- 
supported institutions throughout the country” and that the books “are 
not needed for our own collections and our exchange and gift pro- 
gram” indicate quite clearly that the part sought to be played by the 
Library of Congress in the instant transaction is that of a disposal 
agency under the surplus property program. 

Section 3 (c) of the Surplus Property Act of 1944, approved October 
3, 1944, 58 Stat. 765, 767, as amended, defines the term “disposal 
agency” as any Government agency designated under section 10 of 
the act, 58 Stat. 769, to dispose of one or more classes of surplus prop- 
erty. However, section 3 (a) of the act, 58 Stat. 767, defines the term 
“Government agency” as “any executive department, board, bureau, 
commission, or other agency in the executive branch of the Federal 
Government, or any corporation wholly owned (either directly or 
through one or more corporations) by the United States.” 

The Library of Congress long has been recognized as not wonder 
the executive branch of the Government (21 Comp. Dec. 66), and, 
therefore, such agency does not fall within the term “Government 
agency,” so as to be qualified to act as a disposal agency as defined in 
the Surplus Property Act, as amended. 21 Comp. Gen. 987. Hence, 
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there would appear to be no express authority of law for the Library 
of Congress to act as a disposal agency in the instant matter. More- 
over, the Surplus Property Act, as amended, provides specific measures 
for the disposition of surplus property through lawfully designated 
disposal agencies and for the financing of and accounting for expendi- 
tures incurred in connection therewith. When a statute limits a 
thing to be done in a particular mode, it includes the negative of any 
other mode. See 15 Comp. Gen. 9. Apparently it is for that reason 
that funds appropriated to defray expenses of surplus property dis- 
posals have not been made available to the Library of Congress, But 
even if the authority of the Library of Congress to dispose of the books, 
as a “disposal agency” or otherwise, be shown, any receipts on account 
thereof would have to be covered into a special fund in the Treasury 
for expenses of disposal agencies pursuant to the act of December 28, 
1945, Public Law 269, 59 Stat. 641, or as miscellaneous receipts pur- 
suant to sections 3617 and 3618, Revised Statutes. 


Accordingly, there appears to be no authority of law for the pro- 
cedure proposed. 


(B-56519) 


OFFICERS AND EMPLOYEES—CONTRACTING WITH THE GOVERN- 
MENT—FURNISHING PERSONALLY OWNED AIRPLANE 


If, pursuant to the provisions of the act of July 3, 1945, authorizing the hire of 
airplanes by the General Land Office, Interior Department, a contract be 
entered into on the basis of competitive bids received in response to an 
invitation to bid requesting the services of a pilot and an airplane, and, 
pursuant to a provision in the invitation, the pilot is appointed a Govern- 
ment employee as a regular fire guard, such contract would not be objec- 
tionable as being in contravention of the rule of public policy against the 
Government contracting with its employees or the prohibition in section 


1765, Revised Statutes, against extra allowances or compensation for 
employees. 


Comptroller General Warren to the Secretary of the Interior, April 2, 1946: 
There has been considered your letter of March 12, 1946, as follows: 


The act of July 3, 1945 (Public Law 123, 79th Cong., 1st Sess.) authorizes the 
expenditure of money by the General Land Office for the administration and 
management of forest resources, “including the prevention and suppression of 
fires on the public domain in Alaska, including the use of airplanes by charter or 
otherwise.” In connection therewith, your opinion is respectfully requested as 
to the propriety of a proposed contract. 

The Alaskan Fire Control Service of the General Land Office contemplates the 
issuance, on April 1, 1946, of invitations for bids for pilot and plane services for 
the 1946 fire season. In order to effectuate greater economy and éfficiency, it 
is proposed to include in the invitation to bid the statement that the services 
of a pilot and plane are desired for the fire season, that the successful bidder 
will be appointed as a regular fire guard of the Service for the duration of the 
contract at whatever rate of pay the other fire guards of that area receive and 
that the bid should be based on the furnishing of the airplane only. 

A contract, as proposed herein, would be more advantageous, economically 
and administratively, to the Department for the following reasons: 








DECISIONS OF THE COMPTROLLER GENERAL 691 


1. The pilot’s services, when not. flying, would be available to the Service in 
fire suppression and other activities. 

2. The pilot, as an employee of the Service, could be entrusted with the prose- 
cution of Service activities without the necessity of transporting other regular 
personnel for that purpose. 

3. The pilot would be trained to the duties and responsibilities of the fire 
guards and would be able to make individual patrols without other personnel. 

4. The previous “airplane only” contract (No. I 7g-11) was for $10 a flying hour 
and the “pilot and airplane” contract (No. I 7g-55) was for $22 a flying hour— 
the difference of $12 an hour representing compensation for the services of the 
pilot. On the basis of 150 guaranteed minimum hours, the sum of $1800 a season 
was expended for pilot hire. As fire guards are employed at $3312 per annum 
or $1656 a season, there would be a direct saving of $144 a season in pilot hire. 
A further saving would be realized on the salary of the fire guard or ranger who 
must now accompany the pilot on each trip—approximately $240. The com- 
pletely utilized time of the pilot, when not engaged in flying operations, would 
result in an even larger saving of money. 

The fire season in Alaska is of six months’ duration. Fire guards are employed 
under the authority of Schedule A-I-9 of the Civil Service Rules, being excepted 
from examination under Section 3, Civil Service Rule II. 

In 1943 and 1944, as the Alaskan area was within the theater of war operations, 
permission was obtained from the Alaskan Department, War Department, for 
the Service to fly its patrol planes over all areas of Alaska, subject to the stipula- 
tion that the pilot had to be a regular employee of the Service. Accordingly, 
during these two years, the pilot was employed as a fire guard of the Service and 
his airplane only was hired on a contractual basis. 

In the spring of 1945, upon the removal by the Alaskan Department of restric- 
tions upon civilian flying, the Service, after advertising for bids, contracted for 
the services of a pilot and airplane for fire patrol work. As the pilot was not 
a regular employee of the Service and was not a trained fire guard, it was neces- 
sary to detail a regular fire guard or a member of the District Ranger personnel 
to accompany the pilot on all flights—either for purposes of fire detection, fire 
suppression, or other official business. Furthermore, as the pilot was compen- 
sated on the basis of flying hours only, his service could not be utilized during 
his non-flying periods. 

If there are no objections to the proposed contract, compliance will be had 
with the requirements of Rev. Stat. sec. 3709 (41 U. S. C. sec. 5) in order to secure 
to the Government the benefits to be derived from competition in the making of 
the contract. 

In view of the fact that it is desired to advertise for bids at a very early date, 
April 1, it is requested that, if possible, you give this matter prompt considera- 
tion and inform this Department as to whether there are any objections to the 
proposed invitation to bid and contract. 


If the services of a pilot and plane are obtained under the plan 
proposed, it will result in having an employee of the Government 
also acting as a contractor furnishing equipment to be used by him 
in connection with his employment. In a substantially similar situa- 
tion it was stated in 21 Comp. Gen. 705, at page 707, as follows: 


Contracts between the Government and its employees are not prohibited gener- 
ally by statute but only where an employee of the Government acts as agent both 
for the Government and the contractor in the transaction of business (see 18 U. S. 
Code 93; 14 Op. Atty. Gen. 482; 24 id. 557; 5 Comp. Gen. 93; 13 id, 281; 17 id. 
123); or where the service to be rendered under a contract with an employee 
is such as could have been required of him in his official capacity, in which case 
the payment of additional compensation is inhibited by sections 1764 and 1765, 
Revlon Statutes, 5 U. S. Code 69, 70. Cf. Woodwell v. United States, 214 U. S. 


However, aside from any statutory prohibition, contracts between the Gov- 
ernment and its employees are open to criticism for possible favoritism and 
preferential treatment; and this office often has expressed the view that such 
contracts should not be made except for the most cogent reasons. 5 Comp. Gen. 
98 ; 14 id. 403; Cf. 13 Comp. Gen. 281. 
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The act of January 31, 1931, 46 Stat. 1052, provides in part, as 
follows: 


* * * The Secretary of Agriculture is authorized, under such regulations as 
he may prescribe: 


(a) To hire or rent property from employees of the Forest Service for use of 
officers of that service other than use by the employees from whom hired or 
rented, whenever the public interest will be promoted thereby * * *. 


While said statute has no application to the present case—involving 
the Department of the Interior—it does indicate a policy of Congress 
to prohibit the hiring or renting of equipment from employees for use 
by the employees from whom hired or rented. Generally, that is the 
rule followed by this office, but there are exceptions. Also, see section 
3850, Revised Statutes, 39 U. S. Code 52, which prohibits the hiring 
of vehicles from certain employees of the postal service. But that 
department employs rural carriers under conditions which require 
them to furnish a vehicle for which they receive compensation upon 
a mileage basis. 

The proposed plan for obtaining the use of an airplane and pilot 
is not prohibited by express provision of any statute. It is not open 
to criticism for possible favoritism and preferential treatment because 
the contract is to be awarded on the basis of competitive bids in re- 
sponse to an open invitation therefor. In case the contractor should 
become a Government employee, the furnishing of an airplane reason- 
ably could not be required of him as a part of his regular duties and 
payment for the use of the plane would not be prohibited by sections 
1764 and 1765, Revised Statutes. 

Accordingly, in view of the apparent economic and administrative 
advantages to the United States and the broad language of the 
appropriation act—“including the use of airplanes by charter or other- 
wise”—on the basis of the representations made, this office will inter- 
pose no objections to the proposed plan for obtaining the services 
of an airplane and pilot for the purposes stated. 


(B-53696) 


PAY—AVIATION DUTY—DURING PERIOD OF ASSIGNMENT TO 
SEPARATION CENTERS 


The right of Army flying officers to aviation pay otherwise due under section 18 
of the Pay Readjustment Act of 1942 and Executive Order No. 9195 issued 
thereunder is not affected by an assignment to a separation center—where 
the officers actually remain in a duty status involving flying prior to going on 
terminal leave—during periods prior to December 1, 1945, the effective date of 
the restrictive flying-pay provisions of the act of February 18, 1946, regardless 
of whether payment for such prior periods actually were made before or after 
that date or after February 18, 1946. 

In the absence of a directive of the Secretary of War issued pursuant to the act 
of February 18, 1946, imposing flying pay restrictions during the period from 
December 1, 1945, to June 30, 1946, that Army flying officers ordered to separa- 








DECISIONS OF THE COMPTROLLER GENERAL 693 


tion centers incident to separation from the service are to be considered, for 
flying pay purposes, as assigned to duty involving “air activities” within the 
meaning of said act, aviation pay may not accrue to such officers during said 
period; however, payments actually made between December 1, 1945, and 
February 18, 1946, will be viewed as in accordance with the law and regula- 
tions then in effect. 


Assistant Comptroller General Yates to the Secretary of War, April 4, 1946: 


Consideration has been given your letter of November 3, 1945, as 
follows: 


Reference is made to your decision published in 3 Comp. Gen. 671, in which 
it was held that, where an officer, in a duty status involving flying, is granted a 
leave of absence prior to his discharge from the service, he is not entitled to 
the increased pay for flight duty while on the said leave of absence, as the grant- 
ing of leave under such conditions contemplated no return to duty and had the 
effect of terminating his assignment to flight duty. 

In view of the above decision and numerous General Accounting Office settle- 
ments of individual claims, it was administratively determined and instructions 
were issued to the effect that an order requiring an officer to participate regularly 
and frequently in aerial flights, if not sooner terminated, terminates on the day 
prior to the day on which the officer enters a terminal leave status, as the grant- 
ing of leave in such case contemplates no return to duty and has the effect of 
terminating his assignment to flying duty. These instructions are now pub- 
lished in paragraph 5,1, AR 35-1480, Changes No. 5, dated 15 August 1945. How- 
ever, it has now come to the attention of this office that the General Accounting 
Office has suspended certain payments of flying pay from the date the officer is 
assigned to a separation center, rather than from the date of entry upon terminal 
leave. 

Your decision is therefore requested as to whether an order requiring an 
officer to participate regularly and frequently in aerial flights, if not sooner 
terminated, terminates on the day prior to his departure from a separation center 
(or, in the event that he does not go to a separation center, from his last duty 
station) to go on terminal leave, or from the date the officer is assigned to a 
separation center. 

Payments of flying pay have been made by Army disbursing officers to a num- 
ber of officers upon relief from active duty in accordance with the instructions 
issued as set forth above, based on your prior decision. It is obvious that re- 
fundment may not be had in many cases, particularly where payees are now out 
of the service, and in any event it is evident that hardships will occur if collec- 
tions are attempted in all such cases, in view of the good faith of the recipients 
of the payments. It is therefore requested that, in the event it is held that pay- 
ments have been made incorrectly, your decision, if possible, be made effective 
only as to payments made from and after the date of the decision. 


Section 18 of the act of June 16, 1942, 56 Stat. 368, provides in part: 


Officers, warrant officers, nurses, and enlisted men of any of the services men- 
tioned in the title of this Act and members of the Reserve forces of such services, 
and the National Guard shall receive an increase of 50 per centum of their pay 
when by orders of competent authority they are required to participate regularly 
and frequently in aerial flights, and when in consequence of such orders they do 
participate in regular and frequent flights as defined by such Executive orders 


as have heretofore been, or may hereafter be, promulgated by the Pres- 
tient ° | = 8; 


Executive Order 9195, July 7, 1942, was issued pursuant to the 
above section and provides, inter alia, that orders requiring officers 
commissioned in the Air Corps or on duty with the Army Air Forces 
to participate regularly and frequently in aerial flights shall be issued 
by the Commanding General of the Army Air Forces or by such officer 
or officers as he may designate, and shall remain in force for the entire 
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period of such commission or duty except for suspensions by reason 
of unfitness for flying. 

The next to last paragraph of the First Supplemental Surplus Ap- 
propriation Rescission Act, 1946, Public Law 301, approved February 
18, 1946, 60 Stat. 20, provides, in part: 

Effective December 1, 1945, no military or naval personnel shall receive during 
the remainder of the current fiscal year aviation pay unless the person affected 
is assigned to duty on air activities prescribed by the Secretary of War or the 
Secretary of the Navy as requiring regular and frequent participation in aerial 


flights, or is required to participate regularly and frequently in aerial flights in 
order to continue his fitness for his primary technical skill * 


It reasonably appears that prior to December 1, 1945, the effective 
date of the restrictive provision in the above act, officers were not 
precluded from receiving aviation pay by reason of being assigned 
to a separation center, since they actually remained on duty during 
such assignment prior to going on terminal leave. Cf. 3 Comp. Gen. 
671. Accordingly, no question will be raised by this office as to the 
right to such pay, if otherwise due, during periods of such assign- 
ment prior to December 1, 1945, regardless of whether payment for 
such prior period actually was made before or after that date or 
before or after the act of February 18, 1946. 

This office has not been advised that the Secretary of War has 
issued pursuant to the said act of February 18, 1946, any directive 
prescribing the “air activities” which require regular and frequent 
participation in aerial flights. It may be observed, however, that 
it does not appear that an Army officer while ordered or assigned 
to a separation center for the purpose of separation from the service 
reasonably could be considered as assigned to duty on such air activi- 
ties. Nor does it appear that an officer so ordered or assigned to a 
separation center would be required to participate regularly and fre- 
quently in aerial flights in order to continue his fitness for his pri- 
mary technical skill. Be that as it may, it is evident, in the absence 
of any such express prescription by the Secretary of War, that on 
and after December 1, 1945, the effective date of the restrictive pro- 
vision in the act of February 18, 1946, supra, aviation pay does not 
accrue during the remainder of the present fiscal year to an Army 
officer assigned to a separation center incident to his discharge or 
relief from active duty. However, since any payments actually made 
prior to February 18, 1946, of aviation pay for periods of assignment 
at separation centers subsequent to November 30, 1945, if otherwise 
correct, are to be viewed as in accordance with the law and regula- 
tions then in effect, this office will not be required to question such 
payments in the accounts of the disbursing officers concerned. Cf. 
22 Comp. Gen. 548, 555. But, of course, as any such payments made 
after February 18, 1946, for periods after November 30, 1945, during 
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the present fiscal year, are to be viewed as contrary to the act of 
February 18, 1946, in the absence of a prescription by the Secretary 
of War pursuant to that act that the duty involved is duty on air 
activities requiring regular and frequent participation in aerial 
flights, there would appear no basis to allow credit therefor in the 
accounts of the disbursing officers. 

The question presented is answered accordingly. 


ee - il A al a ll 
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(B-56812) 


CONTRACTS—MODIFICATION—WAGE INCREASES PURSUANT TO 
NATIONAL SHIPBUILDING WAGE CONFERENCE 


Existing fixed-price and time and material ship-repair contracts or fixed-price 
ship construction contracts, not containing labor escalator clauses except for 
wage increases granted pursuant to Government mandatory orders, may not 
be amended so as to reimburse contractors for the cost of putting into effect 
the voluntary retroactive wage increase adopted by the National Shipbuild- 
ing Wage Conference on February 18, 1946. 


Comptroller General Warren to the Secretary of the Navy, April 5, 1946: 

I have your letter of March 28, 1946, requesting my opinion with 
respect to the legality of proposed amendments by the Navy Depart- 
ment to its existing ship-construction and ship-repair contracts— 
said amendments to be made in accordance with a proposed statement 


of policy enclosed with your letter—in order to afford reimbursement, 
in whole or in part, to contractors for the 18 cents per hour wage in- 
crease adopted at the National Shipbuilding Wage Conference on 
February 18, 1946, and approved by the National Wage Stabilization 
Board and Stabilization Administrator on February 26, 1946. 

The facts and circumstances relative to the proposed amendments 
are stated in your letter as follows: 


On May 16, 1942 the Government, represented by the War Production Board, 
the Navy Department and the United States Maritime Commission, the Ship- 
building and Ship-repair Industry, represented by some one hundred and twenty 
shipbuilding and ship-repair yards, and labor representatives of the Industrial 
Union of Marine and Shipbuilding Workers of America (CIO) and the Metal 
Trades Department of the American Federation of Labor by mutual agreement 
adopted amendments to the Shipbuilding Zone Standards Agreements. Under 
these Amendments it was provided that the wage rates therein established should 
remain in effect until June 1, 1943, on or about which date a wage review should 
be conducted under procedures to be developed by the Shipbuilding Stabilization 
Committee of the War Production Board and that thereafter annually a like re- 
view was to be conducted by that Committee. In 1943 and 1944 the Shipbuilding 
Stabilization Committee referred the matter of the annual wage review to the 
War Labor Board which held that no increases were appropriate for those years. 
In 1945, when the War Labor Board refused to accept the referral, the Ship- 
building Stabilization Committee, representing the Shipbuilding Industry, Labor 
and the Government Procurement Agencies, adopted a resolution calling for a 
National Conference to conduct the 1945 wage review. 

The National Conference convened on December 4, 1945, and shortly thereafter 
established its rules of procedure, including rule No. 7 which provided that on 
matters of procedure only, a majority rule should govern, but that on matters 
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of substance involving any item on the agenda, a unanimous agreement was 
necessary. The foregoing rule remained in effect until February 18, 1946, when 
the representatives of Labor moved to amend the rules to permit matters of 
substance on the agenda to be decided by a majority rather than a unanimous 
vote. This motion was carried by a two-to-one vote. Labor and Government 
voting for, and Management opposed. Representatives of Labor then moved 
the adoption of the following resolution : 

“Effective as of December 4, 1945, the wage rate for standard skilled mechanics 
and for standard first class skilled mechanics shall be increased by 18¢ per hour ; 
a corresponding increase of 18¢ per hour shall also be placed in effect as of 
December 4, 1945, for all other employees and classifications of employees in the 
shipbuilding industry covered by Zone Standards; that such increase be sub- 
mitted to the National Wage Stabilization Board for approval; and should the 
National Wage Stabilization Board fail to approve the increase of 18¢ per hour 
as proposed above, or the effective date of December 4, 1945, this wage review 
shall be deemed not to have been completed and the Conference shall be recon- 
vened for the purpose of acting further on this wage review.” 

The resolution proposed was adopted by a two-to-one vote, Labor and Govern- 
ment voting for and Management against. Subsequently, the action of the Con- 
ference was submitted to the National Wage Stabilization Board and to the 
Stabilization Administrator for approval pursuant to Executive Order No. 9697 
and was approved by the Board and by the Stabilization Administrator on Feb- 
ruary 26, 1946. In its ruling approving the increase the Board stated: 

“That the Board expresses no opinion whatsoever on the issue which has been 
raised as to whether the resolution of the National Shipbuilding Conference on 
February 18, 1946, was or was not adopted pursuant to the rules of the con- 
ference; or on the issue of whether that resolution has or has not any binding 
effect as upon the parties to the conference. The Board does not consider these 
disputes issues to be properly within its jurisdiction to determine under Bxecu- 
tive Order 9697.” 

The Pacific Coast Repair Agreement and Amendments thereto, to which Gov- 
ernment, Labor, and Pacific Coast Ship-repair yards are parties, has the effect 
of applying whatever may be the then prevailing new construction rates to the 
ship-repair yards on the Pacific Coast with the addition of 11.6 percent differ- 
ential. 

Whether the Industry members will voluntarily accede to the action taken at 
the Conference and put the increase into effect retroactively to December 4, 1945 
will, it is believed, depend in large part upon the extent to which the Procure- 
ment Agencies are willing or able to afford their contractors reimbursement in 
whole or in part for the increase. Under the Department’s cost-plus-a-fixed-fee 
form of ship-construction contracts and under its fixed-price contracts with labor 
escalation clauses, contractors will be entitled to reimbursement for increased 
costs arising from increases in hourly labor rates and no substantial problem 
is presented thereby. 

By far the largest proportion, however, of the Department’s ship-repair work 
performed subsequent to December 4, 1945, has been performed pursuant to fixed- 
price job orders under the Department’s form of Fixed-Price Master Repair 
Contract. Neither the job orders nor the form of contract make any provision 
for labor escalation, other than with respect to mandatory orders of a duly 
authorized Federal agency which are not here involved. In addition, there are 
a small number of Navy Time and Material Repair Contracts pursuant to which 
work has been performed during the period and under which the contractor is 
paid a fixed hourly rate for labor performed thereunder, plus the cost of ma- 
terial. No provision is made in these contracts for any increase in the nego- 
tiated quarterly labor rate for increases therein arising out of increased labor 
costs, except when pursuant to retroactive mandatory orders of the War Labor 
Board with which we are not here concerned. The Department further has a 
very small number of fixed-price ship-construction contracts which do not con- 
tain provisions for labor escalation. 

It is the desire of the Department to amend the foregoing types of contract, 
held by contractors who are parties to the Shipbuilding Wage Stabilization Agree- 
ments and Amendments thereto and to the Pacific Coast Repair Agreement, to 
provide for reimbursement for the wage increase recently adopted to the extent 
provided in the attached proposed statement of policy. The question is specifi- 
cally presented, however, whether or not such amendments may be considered 
to be amendments with consideration and hence within the authority of the 
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Department to grant without reference to the special considerations involved in 
the application of the First War Powers Act as made applicable to the Depart- 
ment by Executive Order No. 9001. 

It is the view of the Department that such proposed amendments constitute 
amendments with consideration by reason of the fact that the Department and 
all contractors to whom such amendments would be offered are parties to the 
shipbuilding Wage Stabilization Agreements and Amendments thereto or to 
the Pacific Coast Repair Agreement; that as a party to such Agreements the 
Department has voted for an 18¢ hourly wage increase retroactive to December 
4, 1945, and has in effect invited the concurrence of Industry therein. Industry in 
putting the increase into effect will be adopting and ratifying action taken by the 


* other parties to the Agreements at the request of representatives of the Govern- 


inent and in reliance upon its assurances of reimbursement in accordance with 
the attached statement of policy which the Department desires to issue. As 
such, it is believed that those contractors putting the increase into effect will 
have afforded the Government a substantial legal consideration for the proposed 
contract amendments. 

The matter has been carefully considered but I am unable to agree 
that the theory suggested in your letter, as quoted above, constitutes a 
valid consideration for amending existing fixed price and time and 
material ship repair contracts or fixed price ship construction con- 
tracts so as to impose upon the Government the obligation of reim- 
bursing contractors for the whole or any part of the wage increases 
which they may put into effect. It appears from your letter that 
neither of the aforesaid types of contracts contains any provision for 
the payment of additional compensation on account of increases in 
labor rates except where such increases are granted pursuant to “man- 
datory orders” of the War Labor Board or a duly authorized Fed- 
eral agency, which situation is not herein presented. In such con- 
nection, it appears that the basis for the wage increases involved is a 
resolution adopted at the National Conference of the Shipbuilding 
Stabilization Committee and approved by the National Wage Stabili- 
zation Board and the Stabilization Administrator. However, in its 
ruling approving the increase, as quoted in your letter, the Board ex- 
pressly stated that it was expressing no opinion whatsoever on the 
issue of whether the “resolution has or has not only binding effect 
upon the parties to the conference.” Thus, while it is indicated that 
the members of the shipbuilding and ship repair industry are not 
obligated to put into effect the wage increases adopted at the con- 
ference in accordance with any mandatory order of an agency of the 
United States authorized to issue such order, it nevertheless is pro- 
posed to induce the industry to put the increased wages into effect by 
undertaking to modify existing fixed price repair or construction con- 
tracts so as to obligate the United States to reimburse the various 
contractors either in whole or in part for the increased wages. It is 
well established that, in order for an amendment to a contract which 
imposes on the United States a greater obligation than theretofore 
assumed, to be legal and valid, it must be shown that some additional 
benefit inured to the Government and the contractor was required to 
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perform additional work or services by reason of the changes effected 
by the amendment. The amendments proposed by your letter would 
neither confer any greater benefit on the Government than that pro- 
vided for in the existing contracts nor require the contractors to per- 
form any additional work than is required under existing contracts. 
Furthermore, the mere fact that the Government’s representative on 
the Shipbuilding Stabilization Committee may have voted in favor 
of the resolution proposing the wage increases imposed no obligation 
on the United States to amend its existing contracts so as to reimburse 
the contractors for any increased costs incurred in putting-the said 
wage increases into effect. 

There has been considered the statement in your letter that, if the 
shipbuilding and ship repair industry does not put into effect the 
retroactive wage increases voted at the conference, substantial labor 
disturbances can be anticipated with consequent interference with 
the Government’s construction and ship repair program. In such 
connection, it may be said that, whatever means may be decided upon to 
induce the industry to comply with the wage increases adopted at the 
conference, it clearly is beyond the scope of the authority of admin- 
istrative officials of the United States to undertake to accomplish such 
result by amending existing contracts so as to place on the United 
States the burden of the cost of the wage increases. 






































(B-48221) 
CONTRACTS—DISCOUNT—COMMENCEMENT OF DISCOUNT PERIOD 


Where, under a contract for the purchase of coal providing for cash discount for 
payment within a designated number of days from the date of invoice, 
the covering invoices are dated the day of shipment notwithstanding the fact 
that such invoices are not actually mailed until a later date when pertinent 
invoice information as to weight of cars, etc., has been received from the 
carrier, the discount period should be computed from the date of mailing, 
as shown by the postmark on the envelope, rather than from the date of 
invoice. 24 Comp. Gen. 716, amplified. 








Comptroller General Warren to the Secretary of War, April 8, 1946: 

There has been received a letter dated February 25, 1946, from the 
Office of the Fiscal Director, Army Service Forces, wherein, with re- 
spect to decision of April 3, 1945, B-48221, to you, relative to the 
discount period under contracts providing for a cash discount for pay- 
ment within a designated number of days from date of invoice, 
information is requested as to the proper computation of the discount 
period when the product purchased is received prior to the covering 
invoice, attention being invited in connection therewith to the con- 
flicting views of the local finance officer and of the Quartermaster 
General in the matter. 
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It was held in the said decision of April 3, 1945, reported at 24 
Comp. Gen. 716, relevant to the cash discount provision of a contract 
for the purchase of coal, f. o. b. cars at certain designated mines, under 
the terms of which a discount was offered for payment “within 15 days 
from date of invoice,” in pertinent part, as follows: 

* * * Clearly, the Government’s right to the cash discount can be asserted 
only upon paying the invoice “within 15 days from date” thereof. It is to be 
assumed, of course, that in no case is an invoice to be antedated. 

* * * By agreeing to make payment within a discount period commencing 
from date of invoice—which date properly might be represented by the con- 
tractor as the date of shipment at point of origin—the Government must be 
regarded as having considered that the discount period would include the time 
normally consumed in delivery and acceptance of the coal at destination. * * * 

In view of the foregoing, and assuming that invoices are dated on or after 
the day of shipment and are received by the Government before delivery of the 
coal at destination—thus indicating that there has been no undue delay in mailing 


of said invoices—the Government is entitled to discount only when payment of 
the invoice is made within 15 days from the date thereof. * * 


It is reported that it is the practice of certain contractors to date 
their invoices the day that shipment is made notwithstanding that 
such invoices are not mailed until a later date. This, for the reason 
that certain pertinent information required to be shown on the invoices, 
such as the weights of the cars, etc., must be determined in the first 
instance by the railroad companies and that this information is not 
received by the contractors until 24 to 48 hours after the cars are in 
transit, resulting in the invoices often being received subsequent to 
the arrival of the cars at destination. 

Under such circumstances in which the invoice is received after the 
arrival of the cars at destination, the local finance officer has construed 
the decision of April 3, swpra, as requiring that the discount period 
be computed from the date of the receipt of the invoice. The views 
of the Quartermaster General in the matter are set forth in 2nd 
Indorsement of February 7, 1946, to the Commanding General, Army 
Service Forces, in part, as follows: 

5. It is noted that in actual practice, invoices are date as of the day the 
product is shipped, but are not completely filled out and mailed to the Government 
until from 24 to 48 hours later and would thus usually arrive after the product. 
To this extent the invoices may be considered antedated. In such cases it 
may be proper to consider that the discount period does not commence to run 


until the date the invoice is mailed, but there appears to be no justification for 
holding that such period does not commence until the invoice is received. 


The statement made in the said decision of April 3, 1945, that the 
receipt of invoices prior to the delivery of the coal at destination 
was indicative of the fact that there had been no undue delay in the 
mailing of said invoices, was intended only as an example of one of 
the ways of indicating that the contractor did not delay in submitting 
his invoices for payment. Obviously, there would be no objection to 
an invoice being dated and mailed subsequent to the date of shipment 
and the fact that such an invoice, if otherwise correct and proper, was 

\ 
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received subsequent to the arrival of the shipment would not of itself 
entitle the Government to the discount offered unless payment of the 
invoice was made within the designated number of days from the 
date thereof. 

However, it also was stated in the said decision that, for discount 
purposes, “in no case is an invoice to be antedated.” The covering 
invoice properly may be dated the day of shipment only in the event it 
is mailed on such date and, so far as concerns the reported practice 
of contractors to date their invoices the date shipment is made notwith- 
standing the fact that such invoices are not actually mailed until a 
later date, this practice—regardless of the reason assigned therefor 
—must be regarded as an antedating of invoices. Under such cir- 
cumstances, the discount period should be computed from the date of 
mailing, as shown by the postmark on the envelope, rather than from 
the date of the invoice. While the Government, by agreeing that it 
was entitled to discount only in the event payment was made within 
a discount period commencing from date of invoice, properly must 
be regarded as having considered that the discount period would in- 
clude the time consumed from the date of mailing of the invoice until 
it was received, there appears no basis for the view that such period 
also was intended to include the time consumed from the date of ship- 
ment of the product involved until the contractor was apprised by the 
carrier of such information as might be necessary for the preparation 
of a proper covering invoice. To hold otherwise, either would con- 
siderably shorten the discount period to which the Government, under 
the terms of the discount provision, is entitled, or entirely preclude 
the right to the deduction of discount, depending on the extent of the 
promptness exercised by the carrier in transmitting to the contractor 
the required information or by the contractor in preparing and mailing 
its invoice. 


(B-54210) 


ENLISTMENT ALLOWANCE—REENLISTMENT AND IMMEDIATE 
REQUEST FOR RETIREMENT 


The enlistment allowance authorized by section 10 of the Pay Readjustment Act 
of 1942, as amended, may not be paid for an enlistment entered into by an 
Army enlisted man who, after application for retirement and while on “retire- 
ment furlough,” requested that his application for retirement be cancelled 
and that he be discharged so that he could reenlist pursuant to the act of 
June 1, 1945, but who, upon reenlistment, resubmitted his application for 
retirement effective upon the expiration of the uncompleted portion of his 
“retirement furlough.” 


Assistant Comptroller General Yates to the Secretary of War, April 8, 1946: 


There has been considered your letter of November 26, 1945, as 
follows: 


There is before this Department for consideration the question of the pro- 
priety of payment of the enlistment allowance authorized by Section 10 of the 
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Pay Readjustment Act of 16 June 1942 (56 Stat. 363-364), as amended, with 
particular reference to the provisions of Section 8 of the Act of 6 October 1945 
(Public Law 190, 79th Congress), in the circumstances set forth below. 

Subsequent to the effective date of the Act of 1 June 1945 (Public Law 72, 
79th Congress), providing for enlistment or reenlistment in the Regular Army, 
but prior to the enactment of the Act of 6 October 1945, supra, an enlisted man 
eligible for retirement applied therefor and was granted a retirement furlough 
of 120 days under the provisions of subparagraph 11i, AR 615--275, dated 2 Sep- 
tember 1944. While on such retirement furlough, he requested that his application 
for retirement be cancelled and that he be discharged and reenlisted under the 
provisions of the Act of 1 June 1945, supra, and War Department Circular No. 
249, dated 16 August 1945 (now superseded by War Department Circular No. 310, 
dated 6 October 1945). His request was approved and, upon reenlistment, he 
resubmitted his application for retirement which, when approved, would be 
effective at the expiration of his uncompleted retirement furlough. 

The question as to eligibility for the enlistment allowance in such a case has 
been considered by The Judge Advocate General of the Army in connection with 
the doubt at to bona fides of the reenlistment. In a case where an enlisted 
man reenlisted on one day and was discharged on the next day to accept an 
appointment as a warrant officer, the Comptroller of the Treasury denied pay- 
ment of an enlistment allowance on the ground that such reenlistment was not 
bona fide within the meaning of the then applicable statute authorizing the pay- 
ment of such allowance (27 Comp. Dec. 747). As it appears in the case now 
under consideration that the purpose of the discharge and reenlistment were to 
enable the enlisted man concerned to receive the enlistment allowance and pos- 
sibly also to obtain a reenlistment furlough under the provisions of the War 
Department Circulars cited above, in addition to the balance of his retirement 
furlough, it is doubtful whether an enlistment allowance would be payable 
under the rationale of the cited decision. However, it is noted that, in a sub- 
sequent decision (2 Comp. Gen. 162, 166), concerning the conditions which must 
be met in establishing a right to an enlistment allowance, the Comptroller General 
of the United States made no reference to good faith in connection with a 
reenlistment as one of the conditions precedent to such right. 

In view of the doubt existing in the circumstances set forth above, your 
decision is requested as to whether the enlistment allowance is payable in the 
premises. 


Public Law 72, approved June 1, 1945, 59 Stat. 230, authorizes the 
Secretary of War during the existence of the present war to accept 
original enlistments or reenlistments in the Regular Army of, inte: 
alia, persons serving in the Army of the United States, or any com 
ponent thereof, for a term of service of 3 years or for the duration of 
the war and 6 months thereafter, whichever is the longer period. 
The next to the last paragraph of section 10 of the Pay Readjustment 
Act of 1942, 56 Stat. 363, as amended by section 8 of the act of Sep- 
tember 7, 1944, 58 Stat. 730, provides as follows: , 


An enlistment allowance equal to $50, multiplied by the number of years served 
in the enlistment period from which he has last been discharged, shall be paid 
to every honorably discharged enlisted man of the first three grades who reen- 
lists within a period of three months from the date of his discharge, and an 
enlistment allowance of $25, multiplied by the number of years served in the 
enlistment period from which he has last been discharged, shall be paid to 
every honorably discharged enlisted man of the other grades who reenlists within 
a period of three months from the date of his discharge: Provided, That the 
provisions of this paragraph shall not affect the provisions of the Act approved 
August 18, 1941 [55 Stat. 629] (Public Law 215, Seventy-seventh Congress) : 
Provided further, That during the present war and for six months thereafter the 
provisions of section 2 of the Act of August 18, 1941 [55 Stat. 629] Public Law 
215, Seventy-seventh Congress) are hereby suspended: Provided further, That 
an enlistment ina branch of the regular service within three months from the 
date of discharge from any component of such branch, other than its Regular 
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Establishment after not less than one year’s continuous active service in such 
component or components immediately preceding the date of discharge therefrom, 
shall be considered a reenlistment for the purpose of payment of the enlistment 
allowance provided by this section; and the enlistment allowance shall be com- 
puted on the basis of the number of full years’ continuous active service immedi- 
ately preceding the discharge from such component. 

Section 8 of Public Law 190, approved October 6, 1945, 59 Stat. 
541, further amended the said section 10 by inserting after the para- 
graph above quoted a new paragraph reading as follows: 

Section 10 of the Pay Readjustment Act of 1942, as amended, is amended by 
inserting before the last paragraph thereof a new paragraph reading as follows: 

“The amount of the enlistment allowance payable to persons enlisted or reen- 
listed in the Regular Military Establishment on or after June 1, 1945, or in the 
Regular Naval Establishment on or after February 1, 1945, shall be computed 
at the rate prescribed for enlisted men of the first three grades. For the purpose 
of determining the eligibility of any person enlisted or reenlisted in the Regular 
Military Establishment on or after June 1, 1945, or in the Regular Naval Estab- 
lishment on or after February 1, 1945, to receive the enlistment allowance, and in 
computing the amount thereof all continuous active Federal service in the Army 
of the United States, or any component thereof (if enlisted or reenlisted in the 
Regular Military Establishment), or in the Navy, Marine Corps, or Coast Guard, 
or any reserve component thereof (if enlisted or reenlisted in the Regular Naval 
Establishment), whether in enlisted grades or in commissioned, commissioned 
warrant, or warrant officer grades, shall, if honorably performed subsequent to 
the payment of the last previous enlistment allowance, be credited as a period 
of active enlisted service. In determining whether active Federal service is 


continuous, any interruptions, of not more than ninety days each, between periods 
of such service shall be disregarded.” 


In the decision of February 21, 1921, 27 Comp. Dec. 747, referred to 
in your letter, it was held that an enlisted man of the Army who, after 
having completed the 10 years’ enlisted service required to establish 
eligibility for appointment as a warrant officer under section 4a of the 
act of June 4, 1920, 41 Stat. 761, was discharged and immediately re- 
enlisted for the sole purpose of facilitating his discharge as an enlisted 
man so that he could be appointed a warrant officer may not be re- 
garded as having entered into a bona fide reenlistment for a period of 
3 years as required under the enlistment allowance statute, and, there- 
fore, that payment of an enlistment allowance was not authorized. 
The decision of August 31, 1922, 2 Comp. Gen. 162, 166, question and 
answer /, involved the case of a soldier whose organization had been 
ordered overseas for a tour of foreign duty and as he had completed 
over two years of a three-year enlistment term it was necessary, in 
view of the War Department policy of sending only such soldiers 
overseas as have two years or more yet to serve, that he be discharged 
prior to the expiration of his enlistment term and reenlisted for a new 
three-year term. It was stated in that decision that the only require- 
ment of the statute is that the soldier be honorably discharged and 
reenlist within 3 months after discharge, and, therefore, that the en- 
listed man was entitled to the enlistment allowance multiplied by the 
number of years served in the enlistment period from which last dis- 
charged. As pointed out in your letter, the said decision makes no 
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reference to the principle relied upon in 27 Comp. Dec. 747, that is, 
that good faith is a condition precedent to entitle an enlisted man to 
payment of an enlistment allowance. However, it will be noted that 
under the circumstances appearing in that case there was no doubt but 
that the reenlistment was entered into in good faith and, hence, there 
was no occasion or necessity for considering or discussing the element 
of good faith. 

In the present case it appears that an enlisted man eligible for re- 
tirement made application therefor and was granted a 120 day “retire- 
ment furlough” and, while on such furlough, requested that his ap- 
plication for retirement be cancelled so that he could reenlist under 
the provisions of the act of June 1, 1945; that such request was granted 
and he was discharged and immediately reenlisted—presumably for 
the duration of the present war or 3 years, whichever should be 
longer; and that immediately following his reenlistment he resub- 
mitted his application for retirement to be effective upon expiration 
of the uncompleted retirement furlough. Under such circumstances, 
it would appear that at the time of reenlistment the enlisted man had 
no intention of reporting for active duty under the contract of enlist- 
ment, or otherwise. However, inasmuch as the man actually reen- 
listed within 3 months from date of discharge as provided in the 
enlistment allowance statute, the question now arises as to whether the 
law contemplates payment of an enlistment allowance under such cir- 
cumstances. 

The current enlistment allowance statute, like that considered in the 
decision of February 21, 1921, merely requires that the enlisted man 
be honorably discharged and reenlist within 3 months from the date 
of discharge in order to be entitled to payment of the enlistment allow- 
ance. While a literal application of the statute might be viewed as 
permitting payment of an enlistment allowance under conditions such 
as those appearing in the present case, it is a settled rule of statutory 
interpretation that laws are to be given a sensible construction, and a 
literal application of a statute which would lead to absurd conse- 
quences is to be avoided whenever a reasonable application can be 
given to it. Beach v. United States, 144 F. 2d 533; Peters v. Felber, 
152 P. 2d 42; Russell v. Lund, 39 A. 2d 337; Lambury v. Yates, 148 F. 
2d 137; also that the literal meaning of a statute need not be followed 
if so doing would achieve a result contrary to its evident purpose and 
legislative intent. United States v. American Trucking Association, 
Inc., 310 U.S. 584; United States v. Katz, 271 U.S. 354. 

To view section 10 of the Pay Readjustment Act of 1942, as amended, 
as authorizing payment of an enlistment allowance in a case where a 
person merely complies with the formality of entering into a contract 
of enlistment when he flagrantly had no intention of serving under 
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such contract and being entitled as a matter of right to retirement, 
cannot be required to serve under such contract, not only would be 
repugnant to the evident legislative intent and purpose of the statute 
but would result in an absurdity. Manifestly, the purpose of author- 
izing the payment of an enlistment allowance upon reenlistment was 
to induce qualified and experienced military and naval personnel to 
obligate themselves to continue to serve in the active military and 
naval forces. While the literal requirement of the statute is met when 
the man actually reenlists, I believe that it reasonably may be con- 
cluded that the statute also contemplates that the enlistment or re- 
enlistment be entered into in good faith, that is, at least with the in- 
tention and expectation of actually serving thereunder. 

Accordingly, in answer to the specific question presented, I have to 
advise that an enlistment allowance properly may not be paid under 
the circumstances related in your letter. 


(B-56469) 


NATIONAL WAGE STABILIZATION BOARD—TRAVELING EXPENSES; 
DUAL EMPLOYMENT 


The per diem in lieu of subsistence payable pursuant to Executive Order No. 


9672 to members of the National Wage Stabilization Board, serving without 
compensation, “on such days as they are actually engaged in the performance 
of duties” may not be paid to such members for Saturdays or Sundays 
during which no duties are performed, or for any other time spent in a 
travel status incident to their duties traveling to and from their residence or 
place of private activity. 
The tour of duty of a member of the National Wage Stabilization Board, serving 
without compensation, which extends from the time he leaves his place of 
residence until his return thereto may be suspended upon the completion 
of the duties incident thereto, either at the end of, or during, a work-day, so 
that said member may be assigned to other compatible duties in a compen- 
sated “when actually employed” capacity. 


Under Executive Order No. 9672, authorizing the reimbursement of actual trans- 


portation and other necessary expenses of members of the National Wage 
Stabilization Board, the expenses incident to a member’s return to his home 
upon completion of his assignment must be reimbursed by the Government 
regardless of any delay in returning whether for personal reasons or other- 
wise, and, therefore, where a Board member, upon completion of an assign- 
ment but prior to returning home, is assigned to duties in another capacity 
on a compensated “when actually employed” basis, the expenses of return 
are for reimbursement upon the basis of travel as a Board member rather 
than as a “when actually employed” employee. 


Where the tour of duty of a member of the National Wage Stabilization Board 


was suspended on a Monday so that he could serve as a compensated “when 
actually employed” employee from Tuesday through Friday, such employee 
is to be regarded as having reverted to his original status as a Board member 
coincident with the termination of his “when actually employed” status 
upon the completion of his duties on Friday, and, therefore, no per diem in 
lieu of subsistence is payable under the provisions of Executive Order No. 9672 
for the following Saturday and Sunday during which he remained at his 
duty station but performed no duties in his capacity as a Board member. 


The per diem in lieu of subsistence payable to members of the National Wage 





Stabilization Board pursuant to Executive Order No. 9672 “on such days 
as they are actually engaged in the performance of duties” is not divisible 
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but, rather, the entire amount must be paid for a day on which any services 
are rendered as a Board member, and, therefore, a person who, upon com- 
pletion of his duties as a Board member, is assigned on the same day to 
other compatibie duties as a “when actually employed’”’ employee is entitled 
to per diem for the entire day as a Board member and compensation for the 
time actually spent in a “‘when actually employed” status. 


Comptroller General Warren to the Chairman, National Wage Stabilization 
Board, April 10, 1946: 


Reference is made to letter of March 8, 1946, from J. W. Greenwood, 
Jr., Acting Director, Division of Administrative Management, as 
follows: 


Pursuant to an Executive Order signed by the President on December 31, 1945, 
there was created within the Department of Labor a Board to be known as the 
National Wage Stabilization Board. Section 1 (c) provides as follows: 

“Members of the Board (including alternates) shall receive agtual transpor- 
tation expenses and other necessary expenses, and not to exceed $25 per diem 
in lieu of subsistence, whether or not in travel status, on such days as they are 
actually engaged in the performance of duties pursuant to this order without 
other compensation from the United States.” 

The practical application of this provision gives rise to several problems 
enumerated below: 

(1). A WOC employee whose official station is other than Washington, D. C. 
is ordered to travel to Washington to perform Board duties on Monday through 
Friday and remains in Washington over Saturday and Sunday to again serve 
on the Board the following Monday. Is he entitled to $25 per diem for Saturday 
and Sunday when no duties were actually performed? 

Specific examples of this particular problem are contained in the attached 
reclaim vouchers for Messrs. Walter J. Mason (Bu. Vo. 148) and John H. Leonard 
(Bu. Vo. 147). 

(2). Certain members and alternate members of the Board hold WOC appoint- 
ments while actually serving as Board members and WAE appointments while 
serving in other capacities for the Board. 

If the traveler is ordered to proceed from his official station (his home) to Wash- 
ington to serve on a Monday as a WOC Board member and on Thursday he 
performs duties for the Board as a WAE employee, may he be paid for serving 
under the two types of appointments while on one such tour. of duty? 

(3). If the answer to question No. 2 is in the affirmative, on what basis does 
the traveler return to his official station—on a WOC or WAE basis? 

(4). A Board Member is ordered to proceed from his official station (his 
home) to Washington to serve on a Monday as a Board member and on Tuesday 
through Friday he performs duties as a WAE employee, remains in Washington 
over Saturday and Sunday (performing no duties other than being in travel 
status) and on the following Monday serves as a WOC Board member. 

Is he to be paid for remaining in Washington over Saturday and Sunday 
and if so how can it be determined whether such an employee is to be paid 
on a WOC basis or a WAE basis for Saturday and Sunday? 

(5) A WOC employee serves on the Board from 9:30 A.M. to 11:15 A.M. 
and then serves as a WAE employee on the Review Committee on the same day 
from 3:30 P. M. to 5:00 P. M. May this employee claim $25 per diem for the 
hour and forty-five minutes served on the Board as a WOC member as well as 
be paid on a WAE basis for the one and one-half hours spent as a member of the 
Review Committee? 

(6). If the answer to question No. 5 is in the negative, may an employee who 
serves on a WAE and WOC basis on the same day, elect to be paid on a WAE 
basis for 8 hours instead of accepting the $25 in lieu of subsistence? 

Your early ruling on the above questions will be appreciated. 


Although it is informally understood that Mr. Greenwood acts in 
the capacity of a certifying officer and as such is entitled to a decision 
on any question of law involved in the payment on any vouchers pre- 
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sented to him for certification (55 Stat. 876), some of the questions 
presented involve matters of administrative responsibility which prop- 
erly are not for submission by a certifying officer under the authority 
of the cited statute. For that reason reply to the request is being made 
to you as the executive head of the Board. See 23 Comp. Gen. 886, 
19 id. 150, 400. 

Executive Order No. 9672 of December 31, 1945, pursuant to which 
the National Wage Stabilization Board was created, provides, in 
pertinent part, as follows: 

Members of the Board (including alternates) shall receive actual transporta- 
tion expenses and other necessary expenses, and not to exceed $25 per diem in 
lieu of subsistence, whether or not in travel status, on such days as they are 
actually engaged in the performance of duties pursuant to this order without 
other compensation from the United States. 

While the provision in the quoted Executive order for the payment 
of transportation expenses and other necessary expenses in addition 
to an allowance of not to exceed $25 per diem in lieu of subsistence, 
indicates that a measure of compensation may have been intended for 
services actually rendered as a Board member the specific language 
authorizing a “per diem in lieu of subsistence” must be considered as 
a commutation of subsistence expense and not compensation. Gen- 
erally, the payment of per diem in lieu of subsistence is not limited to 
periods during which the employee actually is rendering services, 
but includes necessary travel time and other periods while in a travel 
status incident to such duties. Compare 24 Comp. Gen. 498. However, 
in the instant case, the general rule is modified by the express provi- 
sion in the Executive order that Board members shall receive the 
per diem allowance “on such days as they are actually engaged in 
the performance of duties.” The language of that provision lends 
itself to no other reasonable construction than limiting the payment of 
per diem in lieu of subsistence to those days during which the indi- 
vidual involved actually is engaged in a Board meeting and prohibit- 
ing such payment not only fér Saturdays and Sundays, during which 
no duties are performed, but also for time spent in traveling to and 
from his residence or place of private activity. Accordingly, question 
No. 1 is answered in the negative. 

The appointment by a Government agency or department of an 
individual to serve at different times in one position without com- 
pensation other than an allowance of per diem in lieu of subsistence 
and in another position at a compensation payable on the basis of 
‘when actually employed,” is not in contravention of existing laws 
prohibiting dual employment. See 23 Comp. Gen. 275. Although in 
line with the holding in answer to question No. 1 above, the right of a 
Board member to receive per diem in lieu of subsistence pursuant to 
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Executive Order No. 9672, supra, is limited to those days on which 
he actually is in attendance at a Board meeting his tour of duty in 
that capacity extends from the time he leaves his place of residence 
until his return thereto unless sooner terminated by administrative 
action. Hence, for the purpose of serving the agency in another 
capacity, without necessitating further travel, a Board member’s tour 
of duty may be suspended upon completion of the duties incident to 
that assignment and he may be assigned to duties in another capacity 
and compensated therefor on the basis of “when actually employed” 
pursuant to the terms of his appointment as a WAE employee. Ques- 
tion No. 2 is answered in the affirmative. 

Travel undertaken by a Board member for the purpose of attending 
a meeting necessarily involves return travel to his home upon com- 
pletion of the assignment for which he was called, and reimbursement 
for such traveling expenses is provided for in Executive Order No. 
9672, supra. Thus, the return travel becomes an inseparable factor 
of the assignment which necessitated the travel in the first instance, 
and the expenses incident thereto must be reimbursed by the United 
States regardless of any delay in performing said travel whether for 
personal reasons or otherwise. Therefore, in the light of the foregoing 
and with regard to the answer to question No. 2, if a Board member is 
assigned to duties in another capacity on a “when actually employed” 
basis prior to his return to his residence, such intervening duty merely 
suspends his tour of duty as a Board member and necessary travel in 
returning home is incident to the original assignment and reimburse- 
ment therefor properly would be upon that basis. Question No. 3 
is answered accordingly. 

Under the circumstances illustrated in question No. 4, the tour of 
duty as a Board member was suspended on a Monday and services for 
the remaining part of the workweek were performed on the basis of 
“when actually employed.” Therefore, with regard to the holding in 
the answer to question No. 3, the individual’s status as a WAE em- 
ployee would terminate on Friday coincident with the completion of 
his duties in that capacity and he would then revert to his original 
status as a Board member. Thus, if the employee remained at his duty 
station over the following Saturday and Sunday, his status for those 
days would be that of a Board member and as such he would not be 
entitled to receive per diem in lieu of subsistence for Saturdays and 
Sundays during which no duties in that capacity were performed. 
(See answer to question No. 1 herein.) Question No. 4 is answered 
accordingly. 

For the reasons set forth in the foregoing answer to question No. 2, 
there is no legal inhibition against the employment of an individual 
to serve in a double capacity as a Board member and as a WAE em- 
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ployee, where neither is incompatible with the other. In view thereof, 
it reasonably may be concluded that the same rule is applicable to 
such double employment at different times on the same day, providing 
actual duties as a Board member have been completed and there is no 
overlapping of services. With regard to the compensation and/or per 
diem in lieu of subsistence payable on such days, Executive Order No. 
9672, supra, provides that Board members shall receive per diem in 
lieu of subsistence “on such days as they are actually engaged in the 
performance of duties.” [Italics supplied.] Thus, it is reasonable to 
conclude that the per diem allowance is not divisible and the entire 
amount must be paid for a day on which any services are rendered as a 
Board member. On the contrary, compensation for services rendered 
on a “when actually employed” basis is payable only for the time actu- 
ally worked. Accordingly, in answer to question No. 5, you are 
advised that in the circumstances illustrated, the employee may be 
paid per diem in lieu of subsistence for the entire day as a Board 
member and compensation as a WAE employee for the one and one- 
half hours’ service rendered in that capacity. It follows, of course, 
that the payment of per diem in lieu of subsistence for the entire day 
as a member of the Board precludes the payment of any subsistence 
allowance to which the employee might otherwise be entitled as a 
WAE employee. 

The affirmative answer to question No. 5 renders unnecessary any 
answer to question No. 6. 
The vouchers are returned herewith. 


(B-56508) 


TRAVELING EXPENSES—TRANSFERRED CIVILIAN EMPLOYEES— 
AUTHORIZATION REQUIREMENTS 


Under the act of February 21, 1942, providing for the payment of traveling ex- 

penses of transferred civilian employees of the War Department when au- 
thorized “in the order directing the travel,” it is mandatory that orders 
“directing the travel” and authorizing reimbursement for such expenses be 
issued in advance, so that even though an employee’s permanent change of 
station were such as would warrant transportation at public expense but 
for an administrative failure—inadvertent or otherwise—to issue travel 
orders in advance, confirmatory travel orders may not be regarded as en- 
titling the employee to reimbursement of traveling expenses incurred upon 
such a transfer. 


Comptroller General Warren to the Secretary of War, April 10, 1946: 


There has been considered your letter of March 8, 1946, as follows: 


The Department requests your advice as to its authority to reimburse an 
employee for traveling expenses incurred in connection with change of permanent 
duty station when, through uncontrollable circumstances, travel orders were not 
issued. Payment has not been made because of the apparent similarity which 
the case bears to that discussed in 11 Comp. Gen. 459. Additional mitigating 
circumstances are present in this instance, however, which indicate the de- 
sirability for securing your approval of more liberal treatment. 
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In October, 1945, the Army Air Forces installation at Eglin Field, Florida, en- 
tered into negotiations with Fort Hayes (Ohio) for the transfer of Mr. Ray G. 
Elzey whose services were urgently needed by the former installation. The 
authorities at Fort Hayes agreed to release Mr. Elzey for transfer but advised 
that his services could not be available until December 1. This arrangement was 
approved by Eglin Field, but on October 23 Fort Hayes advised that release could 
be made effective on November 16, The latter communication was not received 
at Eglin Field and in consequence no travel orders were issued to the employee 
who had been advised by competent officials at Fort Hayes that his services at 
that station would terminate November 16 and that he should report at Eglin 
Field on November 19. Mr. Elzey provided his own transportation to Eglin Field 
and now requests reimbursement. 

The regulations of this Department prescribe that responsibility for issuance 
of travel orders in permanent change of station shall be determined through 
mutual agreement between the stations involved as a part of the transfer nego- 
tiations. Mr. Elzey’s transportation was not provided for because the negotia- 
tions for transfer were interrupted by the loss of correspondence. Since the 
officers negotiating the transfer were also the persons authorized to issue travel 
orders, there is not involved the possibility that the transfer would not be ap- 
proved by a higher authority as was the case in the decision cited above. 

On the basis of that decision, the Department’s regulations prohibit the issu- 
ance of confirmatory travel orders for change of permanent duty station. It is 
felt, however, that this general rule should not be adhered to so rigorously as to 
result in manifest injustice. Here the employee’s transfer had been agreed to 
by all parties under circumstances which would clearly warrant transportation 
at public expense. The full procedure culminating in issuance of travel orders 
was not followed because of the loss of correspondence—a factor beyond the 
control of the employee or of Eglin Field. 

Under the circumstances cited, would you be required to object to an adminis- 
trative determination that exception to the usual prohibition on confirmatory 
travel orders is warranted and authorized? 


In the refered-to decision, 11 Comp. Gen. 459, it was held (quoting 
from the syllabus) : 


In order to entitle an employee of the Government to reimbursement of travel- 
ing expenses incurred in connection with transfers between permanent duty sta- 
tions, the order authorizing such reimbursement and directing the transfer must 
be signed by the head of the department or establishment, or by some officer 
authorized by law to act as such, prior to the performance of the travel and this 
requirement may not be disregarded in case of an emergency. 


The authority for the issuance of orders authorizing the payment of 
travel expenses in connection with the transfer of Mr. Elzey from 
Fort Hayes, Ohio, to Eglin Field, Florida, by the War Department 
officials concerned, is contained in the act of February 21, 1942, 50 
Stat. 97, which provides: 


That during the continuance of the present war and for six months thereafter, 
any appropriations heretofore or hereafter made available for expenses of travel 
of civilian officers and employees of the War and Navy Departments and the 
Coast Guard shall be available also for expenses of travel performed by them 
on transfer from one official station to another when authorized, by such respon- 
sible officer or officers of the Department concerned as the head thereof may des- 
ignate for that purpose, in the order directing the travel: Provided, That such 
expenses shall not be allowed for any transfer effected for the convenience of 
the officer or employee. 


That statute requires as a condition precedent to making appropria- 
tions of the War and Navy Departments and Coast Guard available, 
that the expenses of travel between official stations be authorized in 
the order by which the travel was directed. Advance travel orders 
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as required by the statute were not issued in the present case but you 
request for the purpose of reimbursement of the traveling expenses 
incurred that confirmatory travel orders be accepted. 

In the matter of transfers there would appear to be no objection 
to the issuance of confirmatory orders when no reimbursement of ex- 
penses is claimed, but to entitle the employee to reimbursement of 
travel or other expenses incurred upon transfer between official duty 
stations as distinguished from ordinary travel on official business, it is 
mandatory that the statutory requirements governing such reimburse- 
ment be complied with and that orders “directing the travel” and 
authorizing reimbursement for the expenses thereof be issued in ad- 
vance, as the Congress has directed, and neither the War Department 
nor the General Accounting Office has authority to waive the statutory 


requirement whether upon the ground of administrative inadvertence, 
or otherwise. 


Accordingly, the question presented in the final paragraph of your 
letter is answered in the affirmative. 


(B-56087) 


LEAVES OF ABSENCE—ACCRUAL—DURING PERIODS OF ADVANCE 
NOTICE OF SEPARATION 


In view of the terms of section 4.2 (a) of the Annual and Sick Leave Regulations, 
that leave shall accrue to an employee while in a leave-with-pay status “pro- 
viding he returns to duty,” an employee who has received an advance notice 
of separation of a specific length of time as required by some law or civil 
service regulation having the force and effect of law and who has been 
granted annual or sick leave during any portion of such period may not, 
without a return to duty, subsequent to such leave, be credited with accruals 
of annual and sick leave during such period up to and including the final 
date of separation. 23 Comp. Gen. 732, distinguished. 


Comptroller General Warren to the Administrator, Civilian Production Admin- 
istration, April 11, 1946: 


There has been considered your letter of February 19, 1946, as 
follows: 


Notwithstanding the general rule that annual leave may not be granted 
immediately prior to separation, it has been held that an employee may be 
granted annual leave during an advance notice of separation, consisting of a 
specific length of time, when it is unnecessary or undesirable to retain him on 
active duty because of a reduction in force. (25 Comp. Gen. 82; 25 id. 228.) 
Since this ruling was based on the premise that the annual leave granted for 
all or the latter portion of an advance notice of separation is not true or absolute 
terminal leave, it would appear to follow that section 4.2 (b) of the Annual and 
Sick Leave Regulations, prohibiting the accrual of leave while on terminal leave, 
would not apply under the circumstances. 

Section 4.2 (a) of the cited regulations, however, permits the accrual of leave 
while in a leave-with-pay status providing the employee returns to duty. There- 
fore, an employee who is granted leave for all or the latter portion of a period 
of advance notice of separation, and is actually separated at the termination of 
such notice, cannot be credited with accrued leave beyond his last day of active 


duty. 
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It is our opinion that in any case where an employee on leave does not return 
to duty, such leave automatically takes-on the character of terminal leave, and 
section 4.2 (a) becomes subject to the same interpretation as section 4.2 (b). 
In this case the employee’s tenure of service is administratively fixed at the 
time leave is granted, and there appears no legal objection to permit the accrual 
of leave up to and including the date of separation, if otherwise correct. (See 
23 Comp. Gen. 732.) 

In view of the above your decision is requested as to whether an employee, who 
has received an advance notice of separation and has been granted leave during 
all or the latter portion of such period, may be credited with accruals of annual 
and sick leave up to and including fixed date of separation. 


It was held in 23 Comp. Gen. 732, referred to in your letter, that 
(quoting from the syllabus) : 

Section 4.2 (b) of the Annual and Sick Leave Regulations prohibiting the 
granting of leave on leave during terminal leave, applies to employees whose 
tenure of service is indefinite and whose termination of service must be fixed 
after service has been rendered and has no application to deny temporary em- 
ployees—who are appointed for definite periods of time not exceeding one year— 
the annual leave to which they are entitled by law and regulations for each 
full month of service, which includes both active service and leave lawfully 
granted. 

As stated in the decision, the holding with respect to temporary 
employees is based upon the fact that the termination of service of 
a temporary employee is determined in advance by his appointment. 
The holding has no application to an employee whose original ap- 
pointment was made for an indefinite period even though the 
employee’s remaining tenure of service later becomes administratively 
fixed. 

In decision of July 20, 1945, B-50806, 25 Comp. Gen. 82, to the 
President, United States Civil Service Commission, referred to in 
your letter, in discussing the questions there presented respecting the 
effect of the requirements of the veterans’ preference laws and civil 
service regulations for 30 days’ advance notice of separation on 
account of reduction of force or otherwise, it was stated with reference 
to prior decisions of this office relative to the lump-sum payment 
statute of December 21, 1944, 58 Stat. 845, as follows: 

* * * Of course, a distinction may be drawn between the terminal leave 
considered in those decisions and the so-called terminal leave here involved in 
that the former relates to true or absolute terminal leave whereas the latter— 
because of the right in the veteran to appeal the 30-day notice of discharge 
or separation—is not necessarily absolute in that the result of an appeal could 
very well lead to the withdrawal or cancellation of the notice. In any event 
this office is in agreement with your stated view that where a law or civil service 
regulation having the force and effect of law requires an advance notice of 
separation of a specific length of time, 30 days having been mentioned in your 
letter, annual leave may be granted during the period of advance notice of 
separation where it is impracticable to retain the employee upon active duty 
during such period. 

The portion of the decision quoted above in effect holds that annual 
leave granted for all or the latter portion of a period after advance 
notice of separation is not true or absolute terminal leave. As indi- 


cated, the holding was made in discussing the effect upon the-lump- 
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sum payment law of the veterans’ preference laws and civil service 
regulations requiring 30 days’ advance notice of separation on ac- 
count of reduction in force or otherwise. The question of accrual of 
leave during the period was not therein considered. In determining 
this question, there are for consideration the provisions of section 4.2 
(a) of the current leave regulations, as follows: 


Section 4.2 (a) Leave shall accrue to an employee while in a leave-with-pay 
status providing he returns to duty. [Italics supplied. ] 


Accordingly, it may be stated that where a law or civil service regu- 
lation having the force and effect of law requires an advance notice 
of separation of a specific length of time, an employee who has received 
an advance notice of separation and has been granted annual or sick 
leave during any portion of such period may not, without a return 
to duty, subsequent to such leave, be credited with accruals of annual 
and sick leave, up to and including the final date of separation. 


(B-56446) 


PAY—ADDITIONAL—FOREIGN SHORE DUTY—OFFICERS ON TERMINAL 
LEAVE OUTSIDE CONTINENTAL LIMITS OF U.S. 


The per centum increase in base pay authorized by section 2 of the Pay Readjust- 
ment Act of 1942 for duty “in any place beyond the continental limits of the 
United States or in Alaska” is payable to an officer who enters upon a termi- 


nal leave status while remaining outside the continental limits of the United 
States or in Alaska. 


Assistant Comptroller General Yates to the Secretary of War, April 11, 1946: 
There has been considered your letter of March 8, 1946, as follows: 


Reference is made to your decisions of 23 June 1943 and 26 June 1944 (22 
Comp. Gen. 1123 and 23 id. 978), in consequence of which the Department pub- 
lished the following instructions governing foreign service pay increase in Army 
Regulations 35-1490, dated 19 December 1945, the pertinent paragraphs of which 
are quoted as follows: 

“3. Authorized leave of absence outside United States.—Military personnel on 
foreign duty are entitled to the foreign service increase while absent under the 
following conditions, if not detached from foreign service and provided they re- 
main outside the continental limits of the United States: 

a. Officers, while on leave of absence, providing such absence is not in excess 
of the statutory leave limit. 

b. Enlisted personnel on furlough. 

ce. Military personnel while sick in hospital not the result of their own mis- 
conduct. 

Return to the United States during such absence forfeits the right to the 
foreign increase. See 22 Comp. Gen. 1123. 

- * 


* * * *. s 


“5. Suspension from duty.—The period during which a member of the Military 
Establishment outside the continental limits of the United States is removed 
from duty, whether under arrest or in confinement while awaiting action of a 
court martial, by reason of an offense in connection with which he subsequently 
is convicted, or while serving sentence imposed by a court martial, does not 
constitute a period of service ‘while on * * * duty in any place beyond 
the continental limits of the United States or in Alaska,’ within the meaning of 
section-2 of the act of 16 June 1942 (par. 1a), so as to entitle such person to 








t 
i 
t 
s 
1 


aie i ee ee 


DECISIONS OF THE COMPTROLLER GENERAL 713 


the increase in pay authorized by said section for such periods of service. But in 
cases in which charges are dismissed without trial or trial results in acquittal, 
time spent under arrest or in confinement may be counted in computing the foreign 
service pay increase. See 23 Comp. Gen. 978. Also see Bul. JAG, January 1945, 
p. 6 and SPJGJ1945/1883. 31 January 1945.” 

In view of the principles underlying the decisions referred to above, and also 
in view of the principles contained in your decision of 21 March 1924 (3 Comp. 
Gen. 671), there now arises the question as to whether or not the foreign service 
pay increase authorized by section 2 of the Pay Readjustment Act of 1942 (56 
Stat. 360) is properly payable to an officer who enters upon a terminal leave 
status outside the continental limits of the United States or in Alaska, for any 
period during which he is on such terminal leave. 

Since there is an ever increasing number of officers being separated in foreign 
areas who are granted terminal leave prior to separation from the service, your 
early decision in the premises is respectfully requested. 


Section 2 of the Pay Readjustment Act of 1942, 56 Stat. 360, pro- 
vides : 


The base pay of any enlisted man, warrant officer, or nurse (female) in the 
military or naval forces of the United States shall be increased by 20 per centum 
and the base pay of any commissioned officer of any of the services mentioned 
in the title of this Act shall be increased by 10 per centum for any period of 
service while on sea duty as such duty may be defined by the head of the De- 
partment concerned, or duty in any place beyond the continental limits of the 
United States or in Alaska, which increases in pay shall be in addition to pay 
and allowances otherwise authorized; Provided, That the per centum increases 
herein authorized shall be included in computing increases in pay for aviation 
and submarine duty; Provided further, That this section shall be effective from 
December 7, 1941, and shall cease to be in effect twelve months after the termi- 
nation of the present war is proclaimed by the President. 


In the decisions referred to in your letter, the underlying principles 
are stated as follows: 


The intent of the present law is to authorize additional pay for those members 
of the armed forces who are subjected to the conditions incident to duty beyond 
the continental limits of the United States or in Alaska. While in the United 
States they are not on such duty. Accordingly, in answer to your first question, 
you are advised that officers, nurses, warrant officers and enlisted men of the 
Army are entitled to additional pay for foreign service while absent on leave 
or furlough or sick in hospital “if not detached from foreign service and under 
orders to return thereto”, if during such absence they remain outside the conti- 
nental limits of the United States; but if during such absence they return to the 
United States, the right to additional pay for duty outside the United States 
ceases. (22 Comp. Gen. 1123, 1125). 

The increase in pay for foreign service authorized by the above-quoted pro- 
vision of the act of June 16, 1942, is “for any period of service while on * * * 
duty in any place beyond the continental limits of the United States or in 
Alaska.” The said increase does not attach solely to the office of an officer of the 
Navy but is authorized only for duty performed beyond the continental limits of 
the United States. To determine an officer’s rights under the statute it is neces- 
sary to consider not only whether during the period involved he was outside 
the continental limits of the United States but, also, whether he was on duty. See 
Farenholt v. United States, 42 C. Cls. 114. 

Where a suspension from duty results by reason of an offense in connection 
with which an officer subsequently is convicted, the period during which he is 
removed from duty does not constitute a period of service “while on * * * 
duty in any place beyond the continental limits of the United States or in Alaska” 
within the meaning of section 2 of the act of June 16, 1942. Your question is 
answered accordingly. Cf. 25 Comp. Dec. 514. (23 Comp. Gen. 978, 979.) 


However, the specific question presented for decision in 22 Comp. 
Gen. 1123 was with respect to military personnel absent on leave or 
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furlough or sick in hospital “if not detached from foreign service and 
under orders to return thereto.” It was not necessary at that time 
to consider the effect of a detachment from foreign service duty. 

In applying the principles enunciated in the decision 23 Comp. 
Gen. 978 to the question there presented, it was determined that the 
period during which an officer is removed from duty by reason of an 
offense in connection with which he is subsequently convicted does not 
constitute a period of service for additional pay purposes. 

In construing a provision in the acts of June 30, 1902, 32 Stat. 507, 
512, and May 13, 1908, 35 Stat. 127, 128, authorizing a 10 percent 
increase in pay for officers “serving beyond the limits” of the United 
States, the Court of Claims (J/zard v. United States, 48 C. Cls. 367, 
870), with respect to a naval officer who was detached from foreign 
service with permission to delay two months en route to the United 
States, such delay to count as leave, stated, in pertinent part, as 
follows: 


* * * Hence the question for decision in this case seems to be, what was 
the status in the service of the claimant at the time the above order was issued 
so far as related to his pay; was he technically and within the law still on duty 
beyond the seas? It will not be contended that while still on active duty in the 
Philippine Islands the claimant might have taken and been allowed the leaves 
of absence to which he was entitled under the act of July 29, 1876, above quoted, 
without any reduction in his pay as for duty beyond the seas. It seems, however, 
he preferred to allow such time for leave of absence to accumulate till an order 
should come for his detachment from such service. 

It was decided by this court in the Gearing case (supra) that naval officers 
while on shore duty beyond the limits of the United States were still entitled 
to the benefit of the act of March 2, 1901 (31 Stats., 903), giving officers of the 
Army an increase of pay of ten per centum while on similar duty, and which 
provides that “the time of such service shall be counted from the date of de- 
parture from said States to the date of return thereto.” 

In legal effect it may be said to have been decided in that case that the duty 
status of the claimant remained the same for all purposes until his return home, 
i. e., that his detachment from service beyond the seas did not take effect until 
his return. If his status continued until his return if he had returned with all 
convenient speed, why should it not so continue during the delay taken in return, 
if such delay was allowed him as leave of absence and he was entitled to it under 
the law? We think it did. In other words, we think his status as to pay 
remained as of service beyond the seas until he reached home, if in the meantime 
he obeyed orders and was within his right. 

It would seem, indeed, unjust so to construe the law as to deprive a naval 
officer of the right to allow his time for leave of absence to accumulate while on 
service beyond the seas to enable him to employ it for the very laudable purpose 
of visiting foreign countries on his return, and still retain his pay status during 
such time. 


Under a similar statutory provision it was concluded (22 Comp. 
Dec. 326) that a member of the Navy Nurse Corps serving at the 
Naval Hospital, Guam, who, upon termination of her leave, was dis- 
charged at Guam, was entitled to foreign service pay during the 
period of her terminal leave. Also, see 20 Comp. Dec. 30; 21 éd. 609. 

It is to be noted that additional pay for foreign service, unlike addi- 
tional pay for flying or submarine duty, accrues primarily because 
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of the place at which it is performed, and not because of the nature 
of the duty performed. Cf. 3 Comp. Gen. 671. Where an officer 
otherwise relieved from foreign assignment and duty is authorized to 
delay en route to his home until expiration of the leave which the 
law allows him, clearly, under the decision of the Zzard case, supra, he 
is to be considered as continuing to serve in a foreign duty status for 
foreign service pay purposes while outside the continental limits of 
the United States. It follows that the foreign service pay increase 
authorized by section 2 of the Pay Readjustment Act of 1942, supra, 
is properly payable to an officer who enters upon a terminal leave 
status outside the continental limits of the United States or in Alaska 
for so much thereof as is taken outside the continental limits of the 
United States. Your question is answered accordingly. 


(B-53211) 


HOLIDAY COMPENSATION—“WHEN ACTUALLY EMPLOYED” 
EMPLOYEES 


“Indefinite” war service appointees who are paid on a per diem “when actually 
employed” basis under an appointment for the duration of the war and for 
six months thereafter, having been defined by the Civil Service Commission 
as “permanent” employees within the meaning of section 1.1 (b) of the An- 
nual and Sick Leave Regulations, are to be regarded as “regular employees” 
entitled to compensation pursuant to the per diem, etc., employee holiday pay 
statute of June 29, 1938, for holidays on which they perform no work, regard- 
less of the period of their actual service. 25 Comp. Gen. 407, amplified. 


Assistant Comptroller General Yates to the Secretary of War, April 12, 1946: 
There has been considered your letter of January 31, 1946, requesting 
reconsideration of the decision of this office dated November 15, 1945, 
B-53211, 25 Comp. Gen. 407, to Mr. Wilbur B. Montgomery, author- 
ized certifying officer, Public Buildings Administration, Federal 
Works Agency, respecting the rights of certain employees of the Fed- 
eral Government to compensation under the provisions of Public Res- 
olution No. 127, approved June 29, 1938, 52 Stat. 1246, 1247, for 
holidays on which no work is performed. Ordinarily, decisions ren- 
dered by this office to officials of the Government are not reviewable or 
for reconsideration except at the request of the official to whom ren- 
dered. However, it is realized that there are many employees in the 
various naval activities who might be affected by the holding in that 
decision and, therefore, your request will be considered upon that basis. 

Public Resolution No. 127 provides as follows: 

That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis 
are relieved or prevented from working solely because of the occurrence of a 
holiday such as New Year’s Day, Washington’s Birthday, Memorial Day, Fourth 
of July, Labor Day, Thanksgiving Day, Christmas Day, or any other day declared 


a holiday by Federal statute or Executive order, or any day on which the 
departments and establishments of the Government are closed by Executive 
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order, they shall receive the same pay for such days as for other days on which 
an ordinary day’s work is performed. 

Sec. 2. The joint resolution of January 6, 1885 (U.S. C., title 5, sec. 86), and 
all other laws inconsistent or in conflict with the provisions of this Act are hereby 
repealed to the extent of such inconsistency or conflict. 


The quoted statute has been the subject of numerous decisions by 
this office, each primarily concerned with the proper interpretation 
to be given the term, “regular employees of the Federal Government”, 
as used therein and, in determining whether particular employees or 
classes of employees were to be considered as “regular employees of the 
Federal Government”, there have been used—as a general guide—the 
definitions of the employees’ status for leave purposes as contained 
in the regulations governing the granting of annual and sick leave. 
That recourse to such definitions in order to ascertain an employee’s 
right to holiday pay under the 1938 statute is not free from objection 
has been recognized in the previous decisions of this office. However, 
in the absence of any legislation affecting Federal employees, other 
than the quoted provision in the 1938 statute, wherein the term “reg- 
ular employees” has been used.or defined, such definitions have been 
viewed as presenting the best available guides to a practical solution 
of the problem. 

The decision of November 15, 1945, enunciated no new rules respect- 
ing the determination of “regular employees” as that term is used in 
the 1938 statute, but merely applied the established principles set 
forth in numerous prior decisions of the accounting officers to the 
changed definitions of “permanent,” “temporary,” and “indefinite” 
employees now appearing in the current leave regulations. 

As a basis for determining who is a regular employee within the 
meaning of the 1938 statute, the following suggestion is contained in 
your letter: 

The word “regular” has a variety of meaning as is shown from the following 
definition contained in Corpus Juris, volume 53, page 1168: 

“Regular. As adjective. 1. In general. According to established customary 
forms; agreeable to an established rule, law, type, or principle, or to a prescribed 
nrode, or to established customary form ; conformable to a rule, or to law, or to an 
established rule, law, or principle; conformed to, or made in accordance with, a 
rule; conforming to a consistent plan; duly authorized ; formally correct ; formed 
after a type; made according to rule; methodical; normal ; or periodical.” 

Should the most favorable definition be adopted, that of “duly authorized”, 
all per diem employees would receive the benefit of the holiday pay legislation, 
regardless of the nature of their appointments, since it can be assumed that per 
diem employees are appointed only when “duly authorized.” 

Numerous court decisions are found, generally under the various State Work- 
men’s Compensation Laws, to the effect that the test of what constitutes a “regu- 
lar employee” does not depend on the duration or even the regularity of service, 
but rather whether the employment is in the usual course of the employer's busi- 
ness. (See for example State v. Christen, 190 N. E. 233; Reese v. Industrial 
Commission of Ohio, 8 N. E. (2d) 567; McSherry v. City of St. Paul, Minn., 277 
N. W. 541, 545.) 

It is therefore the considered view of the Navy Department that the right to 


holiday pay under Public Resolution No. 127 should not depend on length of 
service but rather on whether the employee was duly appointed according to a 
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general policy of the Department for work in connection with one of the official 
activities of the Department, and that the intent of Congress would be more 
nearly carried out should the term “regular employee” as used in said Resolution 
be construed to mean any per diem employee in a pay status who is required to 
work from day to day regardless of the exact terms of his appointment, and who 
because he is required to work from day to day is thus deprived of the oppor- 
tunity of accepting employment elsewhere. 

Since all employees of the Government necessarily must be “duly 
appointed,” it is obvious that the adoption of the above suggestion 
would be tantamount to reading out of the statute the word “regular,” 
and would result in construing the act as applicable to all employees 
paid on a per diem, per hour, or piece-work basis. However, no rea- 
sonable basis appears upon which it may be held that the word “regu- 
lar” is mere surplusage and is to be disregarded in construing the said 
statute. In fact, any such view of the matter is contrary to one of the 
settled canons of statutory construction, namely, that, if possible, 
effect is to be given every word in a statute. It would have been a 
simple matter for the Congress to have omitted the term “regular” 
from the statute had it intended to extend the benefits thereof to all 
employees of the classes mentioned. And where it has been the legis- 
lative intent to include all employees of a particular class, the Congress 
either has used such all-inclusive phrases as “any” or “all” or has 
omitted such modifying words entirely. Hence, to construe the 1938 
statute as including any or all of the employees mentioned—in the 
absence of a clear manifestation of such intent on the part of the 
Congress—would be tantamount to enlarging the statute by construc- 
tion, which may not be done. 

The views expressed in your letter respecting the above matter have 
been given careful attention but, for the reasons stated, adoption 
thereof in lieu of the settled practice of this office does not appear 
warranted. 

While not specifically mentioned in your letter, it appears that, 
aside from the matters discussed above, the said decision of November 
15, 1945, has been viewed as denying the benefits of the holiday-pay 
statute to all war-service appointees coming within the purview 
thereof unless and until they shall have served at least one year. How- 
ever, such was not the intended scope of that decision. In that con- 
nection, it may be stated that with respect to the various types of war- 
service appointments, Civil Service Commission regulations in force 
at the time the decision was rendered, provided as follows (pages 44 
and 45 of the Civil Service Commission Act, Rules, Regulations) : 

Types of appointment.—On and after March 16, 1942, all original appointments 
to positions under the jurisdiction of the war-service regulations will be termed 
“war-service appointments” and made under regulation V. * * * 


Unless otherwise specifically limited, such appointments may be made for the 
duration of the war and for six months thereafter. Those appointments which 
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are for periods specifically limited to one year or less will be considered 
“temporary.” Appointments which are for a longer duration than one year will 
unless otherwise specifically limited be designated as “indefinite” (departmental 
circular No. 323, revised, March 30, 1942, and supplement 6 thereto, September 
9, 1942; departmental circular No. 536, August 16, 1945; action of Commission, 
February 15, 1944.) 

The foregoing statements were viewed as reasonably contemplating 
three distinct classes or types of war-service appointments, that is, (1) 
appointments for the duration of the war and for 6 months thereafter ; 
(2) appointments specifically limited to one year or less; and (3) ap- 
pointments for indefinite periods—such as appointments on a “when 
actually employed” basis—but not necessarily extending for the dura- 
tion of the war and for 6 months thereafter. It was with respect to the 
latter class of employees that the decision was directed—the informa- 
tion then before this office indicating that such was the characteriza- 
tion of the war-service appointments there involved. Compare 19 
Comp. Gen. 426. However, the United States Civil Service Commis- 
sion has advised this office that the quoted portion of its regulations 
was intended as recognizing only two categories of war-service ap- 
pointments, that is, (1) “indefinite” appointments extending for the 
duration of the war and for 6 months thereafter, and (2) “temporary” 
appointments which carry a definite time limitation of 1 year or less. 
Under the two categories of war-service appointments as thus defined 
it appears that there are no war-service appointees who fall within the 
definition of “indefinite” employees as that term was used in the said 
decision of November 15,1945. That is to say, “indefinite” war-service 
appointees, although paid on a “when actually employed” basis, are 
appointed “for the duration of the war and for six months thereafter.” 
Consequently, since persons holding “indefinite war-service appoint- 
ments” as defined by the Civil Service Commission are, in fact, “per- 
manent” employees within the meaning of the annual and sick leave 
regulations, it follows that they are entitled to the benefits of the holi- 
day-pay statute of 1938, regardless of the period of their actual service. 
The decision of November 15, 1945, is amplified accordingly. 


(B-56168) 


PAY—SERVICE CREDITS—CONSTRUCTIVE SERVICE OF OFFICERS COM; 
MISSIONED IN REGULAR ARMY UNDER ACT OF DECEMBER 238, 1945 


The constructive service based on age, etc., authorized to be credited for appoint- 
ment and promotion purposes under sections 5 and 7 of the act of December 
28, 1945, providing for the appointment of additional commissioned officers 
in the Regular Army, may not-be credited for pay purposes pursuant to 
section 3A of the Pay Readjustment Act of 1942, as amended, or for retirement 
pay purposes under the statutes providing for the retirement of Regular 
Army officers. 





DECISIONS OF THE COMPTROLLER GENERAL 719 


Assistant Comptroller General Yates to the Secretary of War, April 12, 1946: 
There has been considered your letter of February 20, 1946, as 
follows: 


Reference is made to Public Law 281, 79th Congress, approved 28 December 
1945, entitled “AN ACT To provide for the appointment of additional commis- 
sioned officers in the Regular Army, and for other purposes.” 

Section 5 of the above-cited Act prescribes the method of determining the 
grade to be held by an individual appointed in the Regular Army under the pro- 
visions of Section 4 thereof and provides, in effect, that such determination will 
be made by granting an individual so appointed credit for (1) all active Federal 
commissioned service performed by him in the Army of the United States from 
7 December 1941, or from the date upon which he attained the age of 21 years, 
whichever is the later, to date of appointment, or (2) a constructive service credit 
equal to the years, months, and days by which his age exceeds 25 years at the 
time of appointment. After computation of the actual and constructive service 
is made, the greater figure is applied and the appointment is accomplished in a 
grade in accordance with the schedule of years of service prescribed by existing 
law for the promotion of Regular Army officers of the arm or service in which 
such person is appointed. 

Section 7 of the above-cited Act provides that, for the purpose of determining 
eligibility for promotion, each person appointed as a commissioned officer under 
Section 4 thereof shall be credited with continuous commissioned service on the 
active list of the Regular Army equal to the period of service credited under 
Section 5. 

With respect to the constructive service authorized in Section 5 for the purpose 
of determining grade in which appointment is to be made and also authorized in 
Section 7 for the purpose of determining eligibility for promotion, there now 
arises the question whether or not such constructive service may be counted for 
pay purposes pursuant to the provisions of Section 3A, Act of 7 September 1944 
(58 Stat. 729), and/or for retirement pay computation purposes under the various 
statutes authorizing the retirement of Regular Army officers. 

The Department is receiving many inquiries on this subject from temporary 
officers who are contemplating submission of applications for commissions in 
the Regular Army under the Act cited above. In order that clear and concise 
information may be furnished in reply to such inquiries, your early decision on 
the questions presented will be approciated. 


Public Law 281, 79th Congress, approved December 28, 1945, 59 
Stat. 664, 665, provides in part: 


Sec. 4. At any time not later than a date eight months following the date of 
enactment of this Act, the President is authorized to appoint and commission addi- 
tional officers in the Regular Army, by and with the advice and consent of 
the Senate, in the grades of second lieutenant, first lieutenant, captain, and, major, 
subject to the conditions and limitations hereinafter set forth. Persons appointed 
under the provisions of this section shall— 

(a) be male citizens of the United States, at least twenty-one years of age, of 
good moral character, physically qualified for active military service, and have 
— other qualifications as may be prescribed by the Secretary of War; and 
shall 

(b) have served honorably in the active Federal service as commissioned officers 
of the Army of the United States, or any component thereof on or after December 
7, 1941, in grades equal to or higher than those prescribed in section 5 of this 
Act for officers credited with the amounts of service with which they would be 
credited under that section if appointed in the Regular Army. 

Seo. 5. Each person appointed as a commissioned officer of the Regular Army 
under the provisions of section 4 of this Act shall be credited, at the time of 
appointment, with service equivalent to the total period of active Federal service 
performed by him after attaining the age of twenty-one years as a commissioned 
officer in the Army of the United States or any component thereof from Decem- 
ber 7, 1941, to the date of such appointment, or a period of service equal to the 
number of days, months, and years by which his age at the time of such appoint- 
ment exceeds twenty-five years, whichever is the greater: Provided, That in 
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computing the total period of active commissioned Federal service of any such 
person who was honorably discharged or relieved from active service subsequent 
to May 12, 1945, there shall also be credited the period from the date of his 
discharge or relief from active service to the date of his appointment in the 
Regular Army under the provisions of section 4 of this Act. Upon the basis of 
service so credited, the grade in which each such person shall be appointed shall 
be determined as follows: 

(a) Persons appointed in arms or services of the Regular Army, the officers 
of which are on the promotion list, who are credited with less than three years’ 
service shall be appointed in the grade of second lieutenant; such persons who 
are credited with three or more years’ service, but less than ten years’ service, 
shall be appointed in the grade of first lieutenant ; such persons who are credited 
with ten or more years’ service, but less than seventeen years’ service, shall be 
appointed in the grade of captain; and such persons who are credited with 
seventeen or more years’ service, but less than twenty-three years’ service, shall 
be appointed in the grade of major. Such persons shall be placed on the pro- 
motion list immediately below those officers of the same grade having the same 
or next greater period of service; * * * 

* * * * ” ” 7 


Sec. 7. For the purpose of determining eligibility for promotion, each person 
appointed as a commissioned officer of the Regular Army under the provisions 
of section 4 of this Act shall be credited, as of the time of such appointment, with 
continuous commissioned service on the active list of the Regular Army equal 
to the period of service credited to him under section 5 of this Act. Each such 
person appointed in a promotion-list arm or service in the grade of major shall 
be deemed to have served in that grade during that portion of such credited 
service which exceeds seventeen years. 

Nothing has been found in either the act or its legislative history 
indicating that the constructive service specifically authorized by the 
act to be credited for the particular purposes of determining grades in 
which appointments are to be made and of determining eligibility 
thereafter for promotion was legislatively intended to be credited 
for any other purpose whatever. Statutory provisions authorizing 
credit in the armed forces for specified purposes of certain “construc- 
tive” service—that is, time during which service in fact was not per- 
formed—are generally not to be understood or applied as extending 
beyond the particular purposes so specified. Compare Young v. 
United States, 19 C. Cls. 145; Laws v. United States, 27 C. Cls. 69; 14 
Comp. Dec. 380; 7 Comp. Gen. 36; 16 id. 988. 

In connection with the present matter, there has been furnished this 
office a copy of a memorandum dated January 29, 1946, by the Chief 
of Military Affairs Division, Office of the Judge Advocate General 
of the Army, reaching the following conclusion : 

It is the opinion of this office that a promotion-list officer appointed in the 
Regular Army under the provisions of the act of 28 December 1945 (Public Law 
261, 79th Cong.) will, by virtue of the fifth proviso of section 5, act of 31 July 
1935 (49 Stat. 507), as amended (sec. 3, act 13 June 1940, 54 Stat. 380; 10 U. S. C. 
971b), be assumed to have at least the same length of continuous commissioned 
service in the Regular Army as any officer junior to him on the promotion list 
for the purpose of determining his eligibility for retirement under either the 


15 to 29 year provisions of section 5 of the mentioned act of 31 July 1935, as 
amended, supra, or section 1243 of the Revised Statutes (10 U. S. C. 948). 


The cited fifth proviso of section 5 of the act of July 31, 1935, as 
amended by section 3 of the act of June 13, 1940, 54 Stat. 381, provides: 
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* * ¥* That each promotion-list officer shall be assumed to have for re- 
tirement purposes, at least the same length of continuous commissioned service 
in the Regular Army as any officer junior to him on the promotion list * * ¥*. 

The conclusion in the said memorandum is that promotion-list offi- 
cers appointed in the Regular Army under the provisions of the act 
of December 28, 1945, quoted above, will be entitled to the benefits of 
such fifth proviso in the 1935 act, as amended; that is, as promotion- 
list officers in the Regular Army they will be assumed to have for re- 
tirement purposes at least the same length of “continuous commis- 
sioned service in the Regular Army” as any officer junior to them on 
the promotion list. That conclusion is based on a discussion of the 
scope and purposes of the earlier statute and the opinion does not 
imply or purport to hold that officers appointed under the said act of 
December 28, 1945, will be entitled to count either for retirement or 
pay purposes the constructive service based on age, etc., which the 
latter statute authorizes to be credited for the specific purposes of 
determining their grade and place on the promotion list at time of 
appointment and their eligibility for promotion thereafter. 

In the absence of any clear and definite indication in either the 
language or the legislative history of the said act of December 28, 1945, 
that the constructive service so authorized to be credited for appoint- 
ment and promotion purposes was legislatively intended to be credited 
also for pay and retired pay purposes, the questions in the next to 
last paragraph of your letter must be answered in the negative. To 
hold otherwise would mean that every person 40 years old or over 
newly appointed as an officer in the Regular Army under the said act 
of December 28, 1945, with constructive credit thereunder for age, 
would immediately upon such appointment be eligible for retirement 
for life with retired pay of at least 3714 per centum of his active list 
pay, even though he previously may have had no more than a few 
weeks or months of actual military service of any kind. It would 
take the most clear and convincing expression of the legislative will 
to warrant a conclusion that the Congress intended to make all officers 
appointed under the act eligible for retirement with pay for life when 
40 years old, regardless of their prior actual service. In that connec- 
tion it may be noted that while the said fifth proviso of section 5 of 
the act of July 31, 1935, as amended, relates to constructive service 
which may be counted “for retirement purposes,” it does not authorize 
the computation of retired pay on the basis of such constructive service. 
On the contrary, a preceding provision in the said section expressly 
provides that an officer retired with not less than 15 nor more than 29 
years’ “service” shall have his retired pay computed on the basis of 
214 per centum of his active duty annual pay at the time of retirement. 

702905"—46—vol. 2548 
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multiplied by a number of years equal to the years of “his active 
service.” 


(B-56513) 


TRAVEL ALLOWANCE—DISCHARGED PRISONERS RESTORED TO DUTY 
AND DISCHARGED HONORABLY OR OTHER THAN HONORABLY 


Under section 126 of the National Defense Act, as amended, dishonorably dis- 
charged Army prisoners confined in the United States Disciplinary Barracks 
whose sentences are remitted and who are restored to duty pursuant to 
section 2 of the act of March 14, 1915, for the purpose of giving them an 
honorable or other than honorable (“blue”) discharge, may, upon final 
discharge other than by way of punishment for an offense, be paid a travel 
allowance computed from the place of final discharge to the place of accept- 
ance for enlistment, or other place to which they would have been entitled 
had not the dishonorable discharge and restoration to duty intervened. 


Assistant Comptroller General Yates to the Secretary of War, April 12, 1946: 
There has been considered your letter of March 11, 1946, as follows: 


In carrying out the War Department Post War Clemency Policy the question 
has arisen as to what, if any, transportation expenses are payable to, or on behalf 
of, dishonorably discharged prisoners serving a sentence of confinement in the 
United States Disciplinary Barracks, whose sentences are remitted and who are 
restored to duty under the authority vested in the Secretary of War by Section 2 
of the Act of 4 March 1915, 38 Stat. 1085, 10 U. S. C. 1457. 

The military personnel in question in accordance with War Department policy 
are restored to duty for the sole purpose of giving them an honorable or other 
than honorable (blue) discharge where the circumstances warrant such action, 
and immediately upon restoration to duty are discharged at the place where 
they are restored to duty. It having been held by your office in 2 Comp. Gen. 162 
that restoration to duty of a dishonorably discharged prisoner has the effect of 
creating a new enlistment for enlistment allowance purposes, some doubt exists 
as to whether the application of the new enlistment concept adopted in that 
decision would deprive the personnel restored to duty and discharged under the 
above stated clemency plan, even though for the sole purpose of immediate 
honorable or blue discharge, of travel allowances on said discharge. 

In this connection attention is invited to the provisions contained in current 
and earlier War Department appropriation acts under Finance Department, 
Finance Service Army, Travel of the Army, authorizing “transportation of dis- 
charged prisoners” from place of relief “to their homes or elsewhere as they 
may elect, the cost in each case not to be greater than to the place of last 
enlistment.” 

It is considered that the clemency extended to the class of military personnel 
falling within the War Department Post War Clemency Policy as indicated 
above, whereby such personnel ultimately receive an honorable or blue discharge, 
should not operate to place such personnel in a more disadvantageous status in 
the matter of travel allowances than discliarged prisoners who as indicated above 
are entitled to transportation in kind upon dishonorable discharge from the serv- 
ice, since had the personnel falling within the clemency policy not been restored 
to duty they would have been entitled to transportation in kind upon relief from 
the Disciplinary Barracks upon termination of their terms of confinement. 

While the War Department is not solicitous for these men that they necessarily 
receive the travel pay allowed under Section 126 of the National Defense Act, as 
amended, unless that method of providing for their travel expenses be the only 
legal means of taking care of the situation, it is highly desirable and conducive 
to the success of the clemency plan that a way be found without additional legis- 
lation, if possible, for the transportation of such personnel to their homes or to 
the place of their original enlistment even if (and in fact preferably so if author- 
ity in law exists therefor) transportation in kind only be authorized. 
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In view of the above, your decision is requested as to whether under Section 126 
of the National Defense Act, as amended, persons who are restored to duty and 
given an honorable or blue discharge in accordance with the War Department Post 
War Clemency Policy as discussed above, may be paid the travel pay authorized 
by such section, or in lieu thereof be furnished transportation in kind to their 
place of prior enlistment or to their homes whichever distance may be shorter. 

In order that final and definite plans, and instructions relating thereto, may 
be promptly formulated and issued, it is urgently requested that your decision on 
the question involved be rendered at as early a date as possible. 


Paragraph 7 of section 2 of the act of March 4, 1915, 38 Stat. 1084, 
1085, provides: 


7. Whenever he shall deem such action merited the Secretary of War may remit 
the unexecuted portions of the sentences of offenders sent to the United States 
Disciplinary Barracks for confinement and detention therein, and in addition 
to such remission may grant those who have not been discharged from the Army 
an honorable restoration to duty, and may authorize the reenlistment of those who 
have been discharged or upon their written application to that end order their 
restoration to the Army to complete their respective terms of enlistment, and such 
application and order of restoration shall be effective to revive the enlistment 
contract for a period equal to the one not served under said contract. 

In decision of August 31, 1922, 2 Comp. Gen. 162, 167, considering 
the provisions of the above quoted act, it was held that the restoration 
of a dishonorably discharged prisoner to the Army to complete the 
term of the enlistment from which he was dishonorably discharged 
constituted a new enlistment for the purpose of computing the reen- 
listment allowance upon a subsequent reenlistment. That decision was 
adhered to in decision to the Secretary of War dated October 21, 1932, 
A-45118. In view of those decisions, and considering the provisions 
of the act of March 4, 1915, swpra, and the purposes intended to be 
accomplished thereby, it would appear clear that the personnel re- 
ferred to in your letter could not be considered in the category of dis- 
charged prisoners and, therefore, they would not be entitled to trans- 
portation in kind under the provision in the annual appropriation 
acts for the Military Establishment, currently contained in the Mil- 
itary Appropriation Act, 1946, approved July 3, 1945, under the head- 
ing of Finance Service, Army, Travel of the Army (59 Stat. 387), for 
“transportation of discharged prisoners * * * to their homes, 
or elsewhere as they may elect, the cost in each case not to be greater 
than to the place of last enlistment.” The apparent purpose of the 
said act of March 4, 1915, is to restore such dishonorably discharged 
prisoners to their enlisted status, when such action is deemed to be 
merited, in order that they may have the opportunity to receive an 
honorable discharge, or discharge other than honorable, upon final 
separation from the service. To hold that such personnel still retained 
the rights of discharged prisoners would, in effect, continue a status 
which apparently the statute was designed to terminate. 
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Accordingly, any right the personnel referred to in your letter 
would have to any payment incident to their transportation in con- 
nection with their discharge would be governed by section 126 of the 
National Defense Act, 39 Stat. 217, as amended, which reads (10 
U.S. C., Supp. IV, 752) : 


An enlisted man discharged from the Army, Navy, or Marine Corps, except 
by way of punishment for an offense, shall receive 5 cents per mile for the dis- 
tance from the place of his discharge to the place of his acceptance for enlistment, 
enrollment, or muster into the service: Provided, That for sea travel involved 
in travel between place of discharge and place of acceptance for enrollment, en- 
listment, or muster into the service only transportation in kind and subsistence 
en route shall be allowed: * * * Provided further, That from and after 
August 27, 1940, upon discharge or relief or release from active duty an enlisted 
man inducted into the military or naval service under sections 301-318 of Ap- 
pendix to Title 50, as amended, or section 401-405 of Appendix to Title 50, shall, 
under such regulations as the Secretary of War or the Secretary of the Navy, 
respectively, shall prescribe, receive the said 5 cents per mile for the distance 
from the place of discharge or relief or release from active duty to the location 
of the local board where he first reported for delivery to an induction station in 
the case of a selectee, or to the home station of the National Guard unit in the 
case of a National Guard enlisted man, or to the place where he was selected 
for enrollment in the Civilian Conservation Corps in the case of a Civilian Con- 
servation Corps enrollee so inducted: And provided further, That the enlisted 
men of the Naval Reserve, the Marine Corps Reserve, the Enlisted ‘Reserve 
Corps, and the Regular Army Reserve shall receive, upon discharge or relief or 
release from active duty, the same mileage allowance as herein prescribed, and 
under the same conditions as herein prescribed for enlisted men inducted into the 
military or naval service under sections 301-318 of Appendix to Title 50, as 
amended, except that the distance for which mileage is computed shall be from 
the place of discharge or relief or release from active duty to the place from 
which ordered to active duty. 


The cases here under consideration involve a discharge, not by way 
of punishment for an offense (either an honorable discharge, or a 
discharge other than honorable—the so-called “blue” discharge) which 
gives rise to a right to the travel allowance provided for by the 
statute quoted above. However, since, in the case of enlistees, the 
place to which the travel allowance is payable is fixed by the place of 
acceptance for enlistment, enrollment, or muster into the service, 
doubt arises as to whether any allowances would accrue in these cases, 
it being stated that the discharge of the personnel concerned is accom- 
plished at the place where they are restored to duty. 

Based on the decision of August 31, 1922, supra, the place of restora- 
tion to duty in these cases would fix the place to which travel allow- 
ance would be payable under that particular “enlistment” and the 
place of restoration being the same as the place of discharge, no travel 
allowance would accrue. However, it has been recognized that under 
certain circumstances where there have been two enlistments with an 
intervening discharge incident to which no travel allowance was pay- 
able, the travel allowance incident to the second discharge is computed 
to the place of acceptance under the original enlistment and not under 
the second enlistment. See 23 Comp. Gen. 808, 810, and decisions cited 
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therein. That rule appears to be predicated on the apparent basic 
purpose of the travel allowance law which is to enable a man who is 
free to travel, to return upon discharge, at the expense of the Govern- 
ment, to the place where the Army last assumed control of him. 
A-33687, November 3, 1930; ef. Sherburne v. United States, 16 C. Cls. 
491. 

The personnel here involved were discharged from their previous 
term of service by way of punishment for an offense, thus precluding 
payment of the travel allowance at that time. Under the circum- 
stances they then were not free to travel to their homes or elsewhere, 
but were confined in the United States Disciplinary Barracks where 
they remained under the absolute control of the Army. See para- 
graph 3 of section 2 of the act of March 4, 1915, supra. The Army 
never relinquished control of such persons and therefore upon their 
restoration to duty there was, in fact, no new assumption of control 
by the Army but, rather, a continuance of the control which had 
existed since entry into the service prior to the dishonorable discharge. 
Considered in this light, the place of restoration to duty would have 
little or no relation to the place to which travel allowance should be 
computed and for the purpose of computing such travel allowance it 
would appear that it should be disregarded. 

In view of the foregoing, you are advised that dishonorably dis- 
charged prisoners serving a sentence of confinement in the United 
States Disciplinary Barracks, whose sentences are remitted and who 
are restored to duty under the authority vested in the Secretary of 
War by the act of March 14, 1915, supra, may, upon final discharge, 
not by way of punishment for an offense, be paid a travel allowance 
in accordance with the said section 126 of the National Defense Act, 
as amended, computed from the place of such final discharge to the 
place of acceptance for enlistment, or other place, to which such per- 
son would have been entitled had not the dishonorable discharge and 
restoration to duty intervened. 


(B-56467) 


SIX MONTHS’ DEATH GRATUITY PAY—STEPBROTHER 


There being no relationship either by blood or by affinity between an Army en- 
listed man and his stepbrother, the stepbrother may not be considered as 
a “relative” within the meaning of the six months’ death gratuity statute of 
December 17, 1919, as amended, so as to be entitled, upon the death of the 
enlisted man, to the payment authorized by the statute, even though the 
enlisted man had designated the stepbrother as a beneficiary to receive the 
payment. 24 Comp. Gen. 320, distinguished. 








726 DECISIONS OF THE COMPTROLLER GENERAL 


Assistant Comptroller General Yates to Major E. M. Simmons, U.S. Army, April 
16, 1946: 

By first indorsement dated March 11, 1946, of the Fiscal Director, 
Army Service Forces, there was forwarded to this office your letter of 
January 18, 1946, requesting decision whether you are authorized to 
make payment on a voucher, submitted therewith, in favor of Frank 
Plott, stepbrother and designated beneficiary of James W. Ekstedt, 
ASN 19010564, deceased, late private, first class, U. S. Army, for 
$319.20, represented as equal to the pay of the deceased for 6 months, 
the claim arising under the provisions of the act of December 17, 
1919, as amended, 10 U. S. C. 903, and the act of December 10, 1941, 
55 Stat. 796. The act of December 17, 1919, as amended, provides in 
pertinent part as follows: 

Hereafter, immediately upon official notification of the death from wounds or 
disease, not the result of his own misconduct, of any officer or enlisted man on 
the active list of the Regular Army or on the retired list when on active duty, 
the Chief of Finance of the Army shall cause to be paid to the widow, and if 
there be no widow to the child or children, and if there be no widow or child to 
any other dependent relative of such officer or enlisted man previously designated 
by him, an amount equal to six months’ pay at the rate received by such officer 
or enlisted man at the date of his death. The Secretary of War shall establish 
regulations requiring each officer and enlisted man having no wife or child to 
designate the proper dependent relative to whom this amount shall be paid in 


case of his death. Said amount shall be paid from funds appropriated for the 
pay of the Army * * *. 


The provisions of said act were extended to the other forces of the 
Army by the act of December 10, 1941, retroactive to August 27, 1940. 

Information contained in the file indicates that Private Ekstedt 
died, or in accordance with a finding by the Secretary of War is pre- 
sumed to have died, on January 9, 1942, and that he had designated 
his father, James Ekstedt, as principal beneficiary under the act of 
December 17, 1919, as amended, supra, and his “stepbrother,” Frank 
Plott, as alternate. It is stated that the father died on December 24, 
1940, and the question presented for decision is whether a “step- 
brother,” not being a blood relative of the decedent, is entitled to pay- 
ment under the act. 

In connection with the question thus presented it is stated in your 
letter as follows: 

It is realized that the Judge Advocate General specifically excluded step- 
brothers and sisters from those categories of relatives eligible to receive the gra- 
tuity under the Act of Congress of 17 December 1919 (41 Stat. 367) in his de- 
cision of 4 May 1920. However, in view of the broad interpretation of the rights 
of step-relatives to payment of the gratuity expressed in Manuscript Decision 
B-41550 dated 30 October, 1944, (24 CG 320), the undersigned is in doubt as to 


whether payment on the attached voucher is authorized, and requests that it 
be forwarded to the Comptroller General for advance decision. 


In the said decision of October 30, 1944, 24 Comp. Gen. 320, it was 
recognized that stepparents and stepchildren, by virtue of being rel- 
atives by affinity, are relatives within the meaning of the six months’ 
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death gratuity statutes—citing 19 Comp. Dec. 651, 5 Comp. Gen. 948, 
and manuscript decision of December 19, 1933, A-52184. However, 
as apparently was recognized in the opinion of the Judge Advocate 
General of the Army, dated May 4, 1920, referred to in your letter, 
the marriage of one person having issue to another person having 
issue does not create a relationship by affinity between their respective 
issue. Relation by affinity has generally been defined as the relation- 
ship through marriage between the husband and the blood relatives of 
the wife and between the wife and the blood relatives of the husband. 
In such cases, the blood relatives of the husband do not become related 
by aflinity to the blood relatives of the wife, their status being that of 
affinitas affinitatis—the connection between parties arising from mar- 
riage which is neither consanguinity nor affinity, i.e., the connection 
between the kinsmen of both spouses. Central Railroad and Banking 
Co. of Ga. v. Roberts, 91 Ga. 513, 18 S. E. 315; State v. Hooper, 37 
P. (2d) 52; Doyle v. Commonwealth, 100 Va. 808, 40 S. E. 925; North 
Arkansas and W. Ry. Co. v. Coyle, et ux, 71 Ark. 38, 70 S. W. 312; 
Tegarden v. Phillips, 14 Ind. App. 27, 42 N. E. 549; Chinn v. State, 
47 Ohio St. 575, 26 N. E. 986; Smith v. Supreme Tent Knights of Mac- 
cabees of the World, 127 Iowa 115, 102 N. W. 830. See, also, 2 C. J. 
378, Note 18, and 2 C.J. 8. 991. 

Since it appears that Frank Plott, the designated beneficiary in 
this case, was the “stepbrother” of the decedent, i. e., the son of the 
decedent’s stepmother, there would be no relationship either by blood 
or by affinity between him and the decedent. It follows that pay- 
ment of the 6 months’ death gratuity to him is not authorized under 
the provisions of the statute. 

The voucher submitted with your letter will be retained in this office. 


(B-55940) 


SUBSISTENCE—PER DIEMS—TEMPORARY DUTY AT NEARBY POINT 
UPON DETACHMENT FROM OLD STATION 


A member of the Navy Nurse Corps who was detached from her old station (Oak- 
land, California) under permanent change of station orders directing her to 
vacate Government quarters thereat and to proceed beyond the corporate 
limits of the old station to a nearby point (San Francisco), for temporary 
duty pending availability of transportation overseas, where the expenses of 
subsistence appreciably exceeded those which would have been required at 
the old station, is to be regarded as having been in a travel status within the 
meaning of the laws relating to the payment of per diem allowance during 
the period of such temporary duty. 24 Comp. Gen. 279, distinguished. 


Assistant Comptroller General Yates to the Secretary of the Navy, April 17, 1946: 


Reference is made to your letter of February 12, 1946, requesting 
decision relative to the payment of a per diem allowance in lieu of 
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subsistence under conditions stated in the letter from the Chief of the 
Bureau of Supplies and Accounts, dated February 1, 1946, as follows: 


1. In decision of the Comptroller General dated 6 October 1944, 24 Comp. Gen. 
279, it was held, quoting the syllabus: 

“The detachment of a Navy Officer from the Naval Medical Center, Bethesda, 
Maryland, and his assignment to temporary duty at the Navy Yard, Washington, 
D. C.—both places being located contiguous to each other (22 Comp. Gen. 129) 
and both activities being considered as one station insofar as an officer’s right 
to per diem is concerned when detached from one and assigned to the other for 
duty—did not constitute a change of station within the meaning of the travel 
allowance laws to entitle the officer to payment of per diem during such assign- 
ment at the Washington Navy Yard, even though his orders authorized per 
diem.” 

2. Under authority granted by law the Secretary of the Navy has defined travel 
status as commencing with the day that actual travel away from a shore station 
begins. (See Article 2501-1 (c) (1), U. S. Navy Travel Instructions.) While 
the conclusion reached in the decision of 6 October 1944 supra, has not been ques- 
tioned, it has not been considered by this Bureau to be for general application 
since it would appear to be based, to a large extent, on conditions peculiar to the 
Washington area and on the facts in that particular case. 

8. Recently notices of exceptions have been received by the Navy Accounts 
Disbursing Officer, Twelfth Naval District, San Francisco, Calif., on account of 
per diem paid incident to travel from Oakland, Calif. to San Francisco, Calif. 
for temporary duty pending further transportation overseas. Typical of such 
eases in that of Lt. (jg) Elizabeth Ruth Villone, (NC), USN, paid per diem 
for the period 20 September to 29 September 1944 on D. O. Voucher No. 10827, 
September 1944, accounts of P. P. Cloward, Lieut., (SC), USNR, under circum- 
stances as follows: 

By orders of 8 September 1944 Lt. (jg) Villone was directed to be detached 
from duty at the U. S. Naval Hospital, Oakland, Calif., in time to proceed and 
report on 20 September 1944 to the Commandant, Twelfth Naval District, San 
Francisco, Calif., for temporary duty pending first available transportation to 
Pearl Harbor, T. H. She was detached on 16 September 1944 and directed to 
vacate Government quarters on that date. In accordance with such orders 
she reported in San Francisco on 20 September 1944 where she remained on 
temporary duty through 29 September 1944. 

4. While the Naval Hospital at Oakland is only about 14 miles from San 
Francisco, it does not appear that such fact, in itself, is controlling with respect 
to the officer’s right to per diem. More important, would appear to be the fact 
that by virtue of the orders of 8 September 1944 the officer was required to vacate 
the public quarters at the hospital and to secure other quarters, at her own 
expense for a short period of temporary duty in San Francisco. In other words, 
she was in exactly the same position, in so far as the incurrence of expenses was 
concerned, as an officer who might have traveled from Washington to San 
Francisco for temporary duty pending further transportation overseas. Under 
such circumstances, the claim would appear to be a valid obligation of the Gov- 
ernment and payment thereof would appear to be in line with the principles laid 
down in decision of the Comptroller General dated 4 September 1944, 24 Comp. 
Gen. 179, with respect to civilian travel, wherein it was stated: 

“The decisions of this office negativing the allowance of per diem in lieu of 
subsistence to employees for periods of official duty short distances beyond the 
corporate limits of their official stations for the reason that the duty was per- 
formed substantially at headquarters are, for the most part, predicated upon 
the fact that the duties assigned required the presence of the employees at the 
respective places at such regular and frequent intervals as would ordinarily be 
required in the performance of duty at headquarters and were of such nature as 
to permit the employee’s return to his home or official station each day, sub- 
jecting him to no greater inconvenience or expense than the performance of duty 
at his office. The question of whether the performance of duty within a few 
miles of the headquarters office constitutes a travel status depends upon the 
facts in the case, such as the time necessarily absent from headquarters on 
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efficial business and the availability of transportation between headquarters 
and the temporary duty station.” 

5. In order that proper instructions may be issued with respect to the fore- 
going, it is requested that the matter be submitted to the Comptroller General 
for decision. 

6. In the event that the Comptroller General determines that per diem is not 
payable under the circumstances outlined, it is requested that consideration be 
given to passing to credit payments already made where the facts indicate that 
the payees necessarily incurred appreciable additiona] expense in complying 
with their orders. 

The orders of September 8, 1944, summarized in the above-quoted 
letter, were issued by the U. S. Naval Hospital, Oakland, California, 
pursuant to Bureau of Naval Personne] radiogram 071709 of Septem- 
ber, 1944, and prescribed a per diem allowance of $7 in lieu of sub- 
sistence in accordance with Article 2501-4 (d), U. S. Naval Instruc- 
tions. Such orders required Lieutenant Villone to vacate her quarters 
at the hospital and according to the first indorsement thereon, dated 
September 20, 1944, from the District Staff Headquarters, 12th Naval 
District, San Francisco, no Government quarters were available for 
her occupancy during the period of temporary duty in San Francisco. 
Also, it appears that the messing facilities at the hospital were not 
available to the officer subsequent to her detachment therefrom. 

Under the provisions of sections 1 and 7 of the act of December 22, 
1942, 56 Stat. 1072 and 1074, members of the Navy Nurse Corps are 
entitled during the war and for six months thereafter to mileage and 


other travel allows ances provided by law for commissioned officers. 
Authority for prescribing a per diem allowance in lieu of subsistence 
for personnel of the military and naval forces is contained in the 
second paragraph of section 12 of the Pay Readjustment Act of 1942, 
56 Stat. 364, 365, as follows: 


Unless otherwise expressly provided by law, no officer of the services mentioned 
in the title of this Act shall be allowed or paid any sum in excess of expenses 
actually incurred for subsistence while traveling on duty away from his desig- 
nated post of duty, nor any sum for such expenses actually incurred in excess of 
$7 per day. The heads of the executive departments concerned are authorized to 
prescribe per diem rates of allowance, not exceeding $6 [increased to $7 for the 
fiscal year 1945 by section 211 of the Independent Offices Appropriation Act, 
1945, 58 Stat. 387], in lieu of subsistence to officers traveling on official business 
and away from their designated posts of duty * * *. 


and in the Naval Appropriation Act, 1945, 58 Stat. 309, as follows: 


* * * That the Secretary, in prescribing per diem rates of allowance in 
accordance with law, is hereby authorized to prescribe such per diem, whether 
or not orders are given to officers for travel to be performed repeatedly between 
two or more places in the same vicinity and without regard to the length of time 
away from their designated post of duty under such orders * * *%, 


While it appears that at the time the travel here in question was 
performed the term “travel status” had not been defined by the Secre- 
tary of the Navy pursuant to the authority vested in him by the last 
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paragraph of section 12 of the said Pay Readjustment Act of 1942, 
such term was defined in Article 2501-1 (c) (1), Change 17 to the U.S. 
Navy Travel Instructions, effective October 1, 1944, as follows: 

Travel status defined.— 

(1) Travel status, under competent orders, whether by land, air, or sea (except 
while at sea as a member of a ship’s complement) will commence with day of 
departure from a ship, or actual travel away from a shore station, and will 
include among others, the following conditions: 

(b) Travel in connection with necessary temporary duty away from permanent 
station without regard to whether some duty en route may be involved and with- 
out regard to length of time away from their designated post of duty and without 
regard to whether travel is within the duty district as distinguished from desig- 
nated post of duty. * * * 


Article 2501-4 (d) of such instructions (current in September, 1944) 
provided : 

Per diem on change of duty or temporary additional duty orders.— 

(1) Payment of per diem when authorized in orders, or as authorized in 
subpar. (a), will be allowed for a period commencing with the first day of official 
travel on or after the date of necessary departure from the duty station, and 
terminating with the date of reporting at the final duty station on change of duty 


orders, or the date of return to the station from which travel commenced on 
temporary additional duty orders * * *, 


The above- quoted provisions of law authorize the prescribing of per 
diem allowances in lieu of subsistence during periods when officers 
are “traveling on official business and away from their designated posts 
of duty.” It is well settled that such provisions contemplate and in- 
clude periods of temporary duty away from an officer’s permanent 
station as well as periods of temporary duty en route to a new station, 
the basic purpose of the allowance being to compensate the officer for 
the increased expenses generally incurred while temporarily required 
to maintain himself away from his permanent station. 23 Comp. Gen. 
522, 527. 

In decision of October 6, 1944, 24 Comp. Gen. 279, referred to in the 
letter from the Chief of the Bureau of bode. pics Accounts, there 
was considered the case of an officer who, pursuant to orders from 
the Chief of Naval Personnel, was detached from duty under instruc- 
tion at the Naval Medical School, Bethesda, Md., and directed to pro- 
ceed to Washington, D. C., and report to the Commandant, Navy Yard, 
for temporary duty, such orders later being modified so as to prescribe 
a per diem allowance. The denial of per diem in that case during the 
officer’s period of temporary duty at the Navy Yard in Washington 
was based primarily on the proximity of the Navy Yard to the officer’s 
former station at Bethesda, which fact indicated that the officer in 
question was not required to incur any additional expenses by reason of 
compliance with such orders. See, also, 16 Comp. Gen. 1000 and 
B-44738 of January 11,1945. An officer transferred from Bethesda to 
Washington normally would not be required to make a change in his 
living arrangements nor would any extra costs ordinarily be incurred 
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incident to the procuring of his meals and other incidental subsistence 
items. Bearing in mind that the fundamental purpose of the per 
diem allowance is to compensate the officer for increased expenses in- 
curred by reason of temporary duty away from, or en route to, a 
permanent station, it would appear that on the basis of the facts 
considered in the said decision of October 6, 1944, the conclusion that 
the officer there concerned was not in a travel status within the meaning 
of the laws providing for the payment of per diem allowances was 
correct. In that connection, it might be pointed out that such con- 
clusion also would appear to be in line with the policy of the Navy 
Department as set forth in Article 2511-1 (c), U. S. Navy Travel 
Instructions, which provides: 

No claim will be allowed for expenses which considering the circumstances 
appear unreasonable or unnecessary * * 

However, in view of the facts presented with respect to the payments 
here in question, it does not appear that the decision of October 6, 
1944, is applicable thereto. Lieutenant Villone was detached from 
her old station under permanent change of station orders and was 
directed to vacate her quarters and proceed beyond the corporate limits 
of her old station for temporary duty pending the availability of 
transportation to her ultimate destination. It appears that she would 
be required to procure her meals, lodging and other incidentals on a 
day-to-day basis at the point of her temporary duty and under ordi- 
nary conditions the cost thereof would be appreciably more than she 
would have been required to spend for such items had the permanent 
change of station orders not been issued. Cf. 24 Comp. Gen. 179. 
Accordingly, under the circumstances here considered, it may be con- 
cluded that Lieutenant Villone was in a travel status within the mean- 
ing of the laws relative to the payment of per diem allowance during 
the period of temporary duty in San Francisco and the payments made 
to her, and other similar payments, will be passed to credit, if other- 
wise correct. 


(B-56720) 


TRANSPORTATION OF HOUSEHOLD EFFECTS; DEPENDENTS—“WHEN 
ACTUALLY EMPLOYED” EMPLOYEE TRANSFERRED TO FULL-TIME 
POSITION AT NEW STATION 


The intra-agency transfer of a “when actually employed” consultant to a full- 
time position at a new permanent station for the convenience of the Gov- 
ernment with no change in salary rate and little, if any, change in duties 
need not be regarded as a new appointment requiring the employee to place 
himself at his first duty station at his own expense; rather, it may be re- 
garded as a transfer of official station entitling the employee to transporta- 
tion of household effects and dependents under the act of October 10, 1940, and 
section 201 of the Independent Offices Appropriation Act, 1946, respectively. 





732 DECISIONS OF THE COMPTROLLER GENERAL 


Comptroller General Warren to the Secretary of the Interior, April 24, 1946: 
Reference is made to letter of March 22, 1946, from the Acting 
Secretary of the Interior, as follows: 


Consideration is being given to the transfer of Mr. James O. Ball, now em- 
ployed on a War Service Indefinite Appointment as “A Consulting Petroleum 
Engineer, P-5, $5180 per annum, WAE,” in the Fuels and Explosives Branch of 
the Bureau of Mines of this department, at Golden, Colorado, to the position of 
“Chemical Engineer (process flow), P-5, $5180 per annum,” in the same branch 
at Louisiana, Missouri, on a full-time basis limited to the duration of the war 
and six months thereafter unless sooner terminated. It is proposed to pay his 
transportation and subsistence expenses, expenses of packing, crating, shipping, 
unpacking and uncrating of household goods, express shipment of not exceeding 
500 pounds, and transportation expenses for members of his immediate family, 
in accordance with Executive Order 9587, approved July 6, 1945. Copies of his 
present appointment and of the proposed transfer action are enclosed. 

Although Mr. Ball has had a permanent appointment since June 6, 1945, under 
which service has been rendered for 92 days, and the proposed transfer is not 
for the convenience of the employee, and is for the purpose of effecting a transfer 
from one official station to another for permanent duty, some doubt exists as to 
whether the expenses of transfer may be allowed, because the service rendered 
under his present appointment has been of an intermittent nature. Your decision 
is desired as to whether payment by the Government of the expenses of the pro- 
posed transfer is authorized. 


The act of October 10, 1940, 54 Stat. 1105, provides in part as 
follows: 


That expenses which now or hereafter may be authorized by law to be paid 
from Government funds for the packing, crating, drayage, and transportation of 
household goods and personal effects of civilian officers and employees of any 
of the executive departments or establishments of the United States when trans- 
ferred from one official station to another for permanent duty shall hereafter 
be allowed and paid, when specifically authorized or approved by the head of the 
department or establishment concerned, under such rules and regulations as may 
be prescribed by the President» * * *. 


Sections 201 (a) and (b) of the Independent Offices Appropriation 
Act, 1946, approved May 3, 1945, Public Law 49, 79th Congress, 1st 
session, 59 Stat. 131, are as follows: 


Sec. 201. (a) Appropriations for the fiscal year 1946 available for expenses 
of travel of civilian officers and employees of the executive departments and 
independent establishments shall be available also for expenses of travel per- 
formed by them including expenses of transportation of their immediate families 
in accordance with regulations prescribed by the President, on transfer from 
one official station to another for permanent duty when authorized by the head 
of the department or establishment concerned in the order directing such trans- 
fer: Provided, That such expenses shall not be allowed for any transfer effected 
for the convenience of any officer or employee. 

(b) Appropriations of the executive departments and independent establish- 
ments for the fiscal year 1946 available for the transportation of things shall be 
available, in accordance with the Act of October 10, 1940 (5 U. S. C. 78c-1), 
for expenses incurred in the transfer of household goods and effects of civilian 
officers and employees of such departments and establishments when transferred 
from one official station to another for permanent duty. 


It is evident from the foregoing acts, as well as the President’s regu- 
lations issued pursuant thereto (Executive Orders 8588, 9122, and 9587, 
dated November 7, 1940, April 6, 1942, and July 6, 1945, respectively) 
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that transportation of household effects and dependents at Govern- 
ment expense is allowable only when there has been a transfer of an 
employee from one official station to another for permanent duty. 

It appears that Mr. Ball has been employed by your Department on 
a “when actually employed” basis since June 6, 1945, and that the pro- 
posed transfer involves his appointment on a full-time basis. In deci- 
sion of September 10, 1942, 22 Comp. Gen. 219, it was stated that the 
words “when transferred from one official station to another for per- 
manent duty,” as used in the act of October 10, 1940, and the Pres- 
ident’s regulations thereunder, supra, appear to relate to the change in 
the permanent duty station of the employee and not to the tenure of 
the appointment. Also, in decision of September 16, 1942, 22 Comp. 
Gen. 231, it was held that, generally, a consultant employed on a “when 
actually employed” basis is subject to the same rules and regulations 
concerning travel and transportation expenses as other regular em- 
ployees of the Government. 

In the light of the foregoing, it is apparent the appointment of the 
employee on a “when actually employed” basis and the subsequent 
rendition of intermittent services thereunder would not, in itself, pre- 
clude allowance of expenses for the transportation of dependents and 
household effects. However, there is for consideration whether, under 
the rulings of this office, the proposed transfer would be such as to 
constitute a new appointment requiring the employee to place himself 
at his first duty station at his own expense. See 14 Comp. Gen. 564, 
871; 16 7d.732. Cf.17 Comp. Gen. 874, 1117; 18 éd. 188. 

In the decision of April 28, 1938, 17 Comp. Gen. 874, supra, with 
respect to section 2 of the Treasury-Post Office Department Appro- 
priation Act, 1938, act of May 14, 1937, 50 Stat. 163, which, so far as 
here material, is substantially identical with the statutes here involved, 
it was stated : 

The term “transfer” as used in the statute, supra, is not to be understood in 
the same sense as that term is understood in connection with the administration of 
the civil service laws and regulations, in which connection it is used to designate 
changes from one department or establishment to another as well as from one 
position to another within a department or establishment. On the contrary, 
the term as used in this statute must be understood as relating only to a change 
in official station required in the interest of the Government in connection with 
the administration of the activity under which the person transferred is em- 
ployed and for which the appropriation involved is available. 

If a change in official station of an officer or employee—directed for the benefit 
of the Government—involves no break in service, no termination of employment 
by operation of law, no change in the appropriation to be charged with the salary 
and traveling expenses of the officer or employee, and no change in the department 
or establishment under which the service is to be performed, such change in 
station may be regarded as a “transfer” within the meaning of the statute, re- 
gardless of whether, in connection with such transfer, there is involved a change 
in title of the position or in the grade or salary rate of the officer or employee. 
Of course, reimbursement of travel expenses incident to such transfers is not 


authorized except in accordance with the provisions and subject to the conditions 
prescribed in the statute. 
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The employee’s proposed appointment in the instant case is to be 
made in the same bureau with no change in salary rate and apparently 
little change, if any, in duties, with the exception that same will be 
performed on a full-time rather than a part-time basis, and is not for 
the convenience of the employee. Accordingly, in line with 17 Comp. 
Gen. 874, supra, it reasonably may be held that such transfer is not a 
“new appointment” but merely a transfer from one official station to 
another within the meaning of the acts of October 10, 1940, and May 3, 
1945, supra, and, therefore, payments for otherwise proper expenses 
of transportation of dependents and household effects is authorized. 


(B-56445) 


STATUTORY LIMITATION ON NEWSPAPER AND PERIODICAL 
PURCHASES—STATUS OF “VARIETY” 


The exception of trade “periodicals” necessary in the performance of an agency’s 
authorized functions from the $50 limitation imposed by section 106 of the 
Independent Offices Appropriation Act, 1946, on the amount of the agency’s 
funds appropriated by said act which may be expended for newspapers and 
periodicals does not include the publication “Variety” which, while devoted 
primarily to the principal fields of entertainment and designed to appeal to 
those who are professionally or financially interested therein, contains news 
and information of a general and current nature such as may be found in the 
ordinary newspaper. 


Comptroller General Warren to the Acting Chairman, Federal Communications 
Commission, April 25, 1946: 


There has been considered your letter of March 11, 1946, as follows: 


Reference is made to Section 106 of the Independent Offices Appropriation Act 
of 1946, Public Law 49, 79th Congress, which provides a limitation of $50.00 for 
the purchase of newspapers and periodicals where no specific limitations have 
been authorized. 

The Commission desires to enter subscriptions for “Variety”, a weekly trade 
journal covering radio, screen, music and stage activities. The Radio Section 
of the publication is particularly useful to the operations of the Commission be- 
cause it presents a wide coverage of various activities in the broadcast field. Its 
reports and discussions of advertising, program practices, program control and 
audience reactions will be particularly helpful to the Commissioners for whom 
the subscriptions will be placed. 

In view of the above, your opinion is respectfully requested as to whether it 
will be permissible for the Commission to purchase copies of “Variety”, under 
the provisions of Section 106; “That this limitation shall not apply to the purchase 
of scientific, technical, trade or traffic periodicals necessary in connection with 
the performance of the authorized functions of the agencies for which funds are 
herein provided”. 

For your information, there is transmitted herewith a copy of the current issue 
of February 27, 1946. Your attention is directed to the Radio Section of this 
issue which covers 14 pages of editorial matter. 

An expression of your opinion at your earliest convenience will be greatly 
appreciated. 


The referred-to section 106 of the Independent Offices Appropria- 
tion Act, 1946, approved May 3, 1945, 59 Stat. 130, provides as follows: 
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Where appropriations in this Act are expendable for the purchase of news- 
papers and periodicals and no specific limitation has been placed thereon, the ex- 
penditures therefor under each such appropriation may not exceed the amount 
of $50. Provided, That this limitation shall not apply to the purchase of scientific, 
technical, trade, or traffic periodicals necessary in connection with the per- 
formance of the authorized functions of the agencies for which the funds are 
herein provided. 

As the appropriation for the Federal Communications Commission 
contained in the said act of May 3, 1945, provides specifically for 
newspapers and periodicals but contains no limitation upon the amount 
which may be expended therefor, it is subject to the restrictions in 
section 106, supra. 

Statutory provisions, substantially identical to the terms of said 
section 106, which have been carried in prior Independent Offices Ap- 
propriation Acts, heretofore have been considered in several deci- 
sions of this office. See, inter alia, decision of April 12, 1943, B-33450, 
to the Chairman, Federal Communications Commission; 22 Comp. 
Gen. 338; id. 146. In the decision in 22 Comp. Gen. 338, it was held 
that certain legal publications there considered were newspapers with- 
in the purview of the $50 limitation involved, notwithstanding the 
fact that they mainly were devoted to the publication of legal notices, 
transactions and related news items of special interest to the legal 
profession. And, in the earlier decision, 22 Comp. Gen. 146, it was 
pointed out that the words “newspapers” and “periodicals” in the 
legislation apparently were used in their commonly accepted meaning 
and it was held—in the light of the plain terms of the section and its 
legislative history—that the express exception of “scientific, technical, 
trade, or traffic periodicals” from the $50 limitation on the purchase 
of “newspapers and periodicals” did not extend to publications com- 
monly regarded as newspapers even though administratively con- 
sidered necessary for the scientific, technical, trade, or traffic infor- 
mation to be gleaned therefrom. Hence, the purchase of the publica- 
tion “Variety” may be made without regard to said limitation only in 
the event that it is not properly categorized as a newspaper. 

In the past it has been necessary from time to time for the account- 
ing officers of the Government to distinguish between the words “peri- 
odicals” and “newspapers” because the provisions of certain other 
statutes using either or both of the terms so required. 4 Comp. Dec. 
694; 16 id. 25; 22 id. 319; 3 Comp. Gen. 977; 4 id. 384. The basis for 
the distinction between the two classes of publications articulated by 
those decisions has been mainly as to their contents; that is to say, 
where the publication dealt mainly with a technical or specialized 
subject without reference to general news or current events, it was 
held to be a periodical, whereas in those instances where the publica- 
tion was one which specialized in one or more subjects, if it was de- 
voted to general news or current events it was regarded as a newspaper. 








736 DECISIONS OF THE COMPTROLLER GENERAL 


To the same effect are the decisions of the courts wherein they have 
been required to distinguish between newspapers and other publica- 
tions. In the case of H/anscom v. Meyer, 82 N. W. 114, it was stated 
that: 


It is difficult, if not impossible, to determine with clearness and exactness 
where the lines of demarkation should be drawn between a newspaper, in a 
legal and common acceptation of the term, and the numerous publications devoted 
to some special purpose, and which circulate only among a certain class of the 
people, and which are not within the purview of statutes requiring publication of 
legal notices in some newspaper. The daily and weekly newspapers common tu 
ull parts of the country, of general circulation among the people, without regard 
to class, vocation, or calling, devoted to the gathering and dissemination of news 
of current events of interest to all, and usually espousing and advoeating prin- 
ciples of some political party with persistency, if not at all times with consistency, 
are, without doubt, newspapers, Within the meaning of the statute. On the con- 
trary, many publications, such as literary, scientific, religious, medical, and legal 
journals, that are obviously for but one class of the people, and that class always 
but a small part of the entire public, are not newspapers, within the legal and 
ordinary meaning of the word; and it would be manifestly unjust, as well as 
ugainst the letter and spirit of the law, to recognize such publications as proper 
for the advertisement of legal notices,—the object in all cases being to give wide 
and general publicity regarding the subject of which notice is required to be 
published. The paper in question partakes, in a degree, of the characteristics 
of each of the two classes mentioned. If, however, it has the distinguishing fea- 
tures required to make it a newspaper, as ordinarily defined, the fact that it also 
makes a specialty of some particular class of business, and conveys intelligence 
of particular interest to those engaged in such business, will not thereby deprive 
it of its general classification as a newspaper, within the meaning of the statute. 
* * * [Italics supplied. ] 


And in the case of Jn re Labor Journal, 213 P. 498, the court stated : 


It is not easy to determine with precision where the line of demarkation should 
be drawn between a newspaper in the legal and ordinary acceptation of the term 
and the numerous periodicals devoted to some special purpose, circulating among 
a particular class, and which are for that reason disqualified from accepting 
advertisements required by some statutory provision to be published in a news- 
paper of general circulation. Many publications, such as literary, scientific, 
religious, medical, or legal, which are obviously aimed to reach a particular and 
limited class of people, are not newspapers within either the legal or ordinary 
meaning of the word. But the fact that a newspaper is devoted to the interest 
of a particular class of persons, as for instance, those engaged in the same busi- 
ness or calling, and specializes on news and intelligence primarily of interest to 
that class, will not exclude it from classification as a newspaper of general cir- 
culation, if, in addition to such special news, it also publishes news of a general 
character. * * * [Italics supplied.] 


See, also, Jn re Sterling Cleaners & Dyers, 81 F. 2d 596, and the anno- 
tation appearing in 68 A. L. R. 538. 

It appears from the foregoing that, while the courts have recog- 
nized the difficulty of laying down a rule of distinction between news- 
papers and other publications for application in all cases, yet there 
is unanimity in the opinion that where the publication contains general 
and current news the circumstance that such news is restricted to a 
particular subject matter or is of a nature that perhaps is of interest 
only to a portion of the public in general does not serve to remove 
the publication from classification as a newspaper. So far as con- 
cerns “Variety,” the publication here involved, it appears to be de- 
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voted exclusively to news and information concerning the principal 
fields of present-day entertainment—motion pictures, music, the stage, 
and radio—and contains advertising, critical reviews, business reports, 
etc., relating thereto which, while designed to especially appeal to, or 
serve the interest of, those who are professionally engaged or finan- 
cially interested in those activities, nonetheless are, to a considerable 
extent, news and information of a general and current nature such as 
may be found in the ordinary newspaper. Therefore, and applying 
the rationale of the decisions of the courts and the accounting officers 
above referred to, I am constrained to hold that the instant publication 
is a newspaper within the meaning of the limitation contained in 
section 106, supra, and, such being the case, that it may not be pur- 
chased without regard thereto. ; 


(B-52716) 


PAY—RETIRED—LONGEVITY CREDITS—EFFECT OF RETIREMENT 
PURSUANT TO PRIVATE ACT 


In the computation of retired pay, upon release from active duty, under the 
provisions of section 15 of the Pay Readjustment Act of 1942, as amended, 
authorizing the counting of all “active” duty performed since retirement, 
a former Regular Navy officer who, pursuant to a private law, was reap- 
pointed and placed on the retired list with credit for all service to which he 
was entitled on the date he resigned his commission may not count service 
performed as a member of a State naval militia subsequent to his retirement 
but prior to his recall to active duty after retirement. 

The provisions of Private Act No. 122, May 14, 1928, fixing the service to be 
credited a former Regular Navy officer upon his reappointment and retire- 
ment as the service to which he was entitled on the date he resigned, preclude 
the officer from being credited, for retired pay purposes under section 15 of 
the Pay Readjustment Act of 1942, as amended, upon his release from active 
duty performed after retirement, with service, either active or inactive, in 
Federal or State organizations between the date of his resignation and the 
date of such reappointment and retirement, regardless of whether such 
service otherwise might now be counted under said section 15. 

A former Regular Navy officer who was reappointed and placed upon the retired 
list pursuant to a private law, rather than under general retirement laws, 
having the same general status thereafter as other officers on the retired 
list, is entitled under the retirement pay provisions of section 15 of the 
Pay Readjustment Act of 1942, as amended, to be credited with active com- 
missioned service performed subsequent to retirement in computing his 
retired pay upon release from active duty, in the same manner as officers 
retired under general retirement Jaws. 

A former Regular Navy officer who was reappointed and placed on the retired 
list pursuant to a private act, rather than under the general retirement 
laws, is entitled, upon release from active duty after serving in a higher 
grade under a temporary wartime appointment, to retired pay computed on 
the highest grade in which he served satisfactorily under such a temporary 
appointment as determined by the Secretary of the Navy under the authority 
of section 8 of the act of February 21, 1946. 


Assistant Comptroller General Yates to the Secretary of the Navy, May 1, 1946: 


There has been considered your letter of September 26, 1945 (file 
JAG: IL: WJG: z/L16-4 (21) ), with enclosure from the Chief of the 
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Bureau of Supplies and Accounts, requesting decision on two questions 
as follows: 


(a) Whether Lieutenant Commander Byron B. Ralston, U. 8. Navy, Retired, is 
entitled to count for pay purposes service in the Naval Militia of New York from 
November 8, 1927, date of transfer to the Honorary Retired List of the U. 8. 
Naval Reserve, to September 29, 1940, date preceding date of reporting for active 
duty. It should be noted that such service runs concurrently with service which 
will be excluded from service creditable for the purpose of computing retired pay. 

(b) Whether Lieutenant Commander Ralston is entitled under the provisions 
of section 15 of the Pay Readjustment Act of 1942 (56 Stat. 367), as amended (37 
U. S. ©. 115, Supp. IV), to count for retired pay purposes active commissioned 
service performed subsequent to retirement, from September 30, 1940, to the 
effective date of his release from active duty. 


The enclosure from the Chief of the Bureau of Supplies and 
Accounts reads as follows: 


Ref: (a) Private Act No. 122 approved May 14, 1928 [45 Stat. 1830]. 
(b) Section 1 of the Pay Readjustment Act of 1942, as amended. 
(c) Section 15 of the Pay Readjustment Act of 1942. 

1. The subject named officer was appointed a midshipman on 7 May 1910, on 
14 July 1914 accepted appointment as Ensign to rank from 6 June 1914, and while 
holding rank of Lieutenant Commander resigned from the naval service effec- 
tive 15 April 1927. Subsequent to resignation this officer accepted appointment 
on 7 May 1927, and executed oath of office on 14 May 1927, as Lieutenant Com- 
mander in the Naval Reserve to rank from 23 December 1924, date of precedence 
in that rank in the Regular Navy. Lieutenant Commander Ralston was placed 
on the Honorary Retired List of the Naval Reserve on 8 November 1927 for 
physical disability, in accordance with the provisions of Section 18 of the Naval 
Reserve Act approved February 28, 1925. In conformity with the authority con- 
tained in reference (a) which is quoted below, this officer, on 30 July 1928, accepted 
appointment as Lieutenant Commander on the Retired List of the Regular Navy: 

“That the President is authorized to appoint Byron Brown Ralston, formerly 
lieutenant commander in the United States Navy, a lieutenant commander in 
the United States Navy and place him upon the retired list of the Navy with 
the retired pay and allowances of that grade with credit for any purposes for 
all service to which he was entitled on April 15, 1927: Provided, That a duly 
constituted naval retiring board finds that the said Byron Brown Ralston in- 
curred physical disability incident to the service while on the active list of the 
Navy. Provided further, That no back pay, allowance, or emoluments shall 
become due as a result of the passage of this Act.” 

2. As of 15 April 1927, Lieutenant Commander Ralston had total service of 
16 years, 11 months and 8 days creditable for pay purposes under the provisions 
of the Act of June 10, 1922. Inactive commissioned service in the Naval Re 
serve from 7 May to 7 November 1927, and commissioned service on the Honor- 
ary Retired List from 8 November 1927 to 29 July 1928, inclusive, was not credit- 
able for pay purposes. The Adjutant General of the State of New York, on 
16 December 1942, reported that according to his records, Byron B. Ralston per- 
formed the following service in the organized and uniformed militia of that 
State: 

“Lieutenant Commander, Reserve List, August 22, 1927; detailed to active duty 
with Headquarters, N. Y. Naval Militia from August 22, 1927, to September 23, 
1927 ; Lieutenant Commander, Hq. N. M., (Gnry. Off.) September 24, 1927, rank 
from August 22, 1927; Honorably discharged, September 4, 1940; Lieutenant 
Commander, Line Duties, Reserve List, September 12, 1940.” 

Pursuant to directive contained in Bureau of Naval Personnel orders of 27 
August 1940 the subject named officer commenced travel from his home on 30 
September 1940 and reported to Commanding Officer, Naval Training Station, 
Naval Operating Base, Norfolk, Virginia, for active duty on 1 October 1940. 
He has been on continuous active duty since that date and will be released from 
active duty upon expiration of terminal leave in accordance with Bureau of 
Naval Personnel orders of 28 July 1945. 

3. In accordance with references (a) and (b), Lieutenant Commander Ralston 
was entitled, while on active duty, to count for pay purposes in addition to the 
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service to his crédit on 15 April 1927, all periods during which he held a com- 
mission in the Naval Reserve, including period on the Honorary Retired List, 
and all periods during which he held a commission on the Retired List of the 
Regular Navy. Consequently, since 1 June 1942 he has had over 30 years service 
creditable for pay purposes, exclusive of service in the New York Militia re- 
ferred to in the preceding paragraph. Service on the Honorary Retired List of 
the Naval Reserve, and inactive service on the Retired List of the Regular Navy 
from 7 May 1927 to 29 September 1940, may not be counted for pay purposes in 
computing the retired pay to which this officer is entitled after release from 
active duty. 


4. It is recommended that necessary action be taken to secure a determination 
on the following questions [the questions quoted from your letter, supra] which 
arise in connection with the retired pay to which Lieutenant Commander Ralston 
will be entitled after release from active duty in view of the fact that he was 
placed on the Retired List by private legislation and not by a general statutory 
provision : 

Thus it appears that at the time of Lieutenant Commander Ral- 
ston’s resignation from the Regular Navy on April 15, 1927, he had 
completed 16 years, 11 months, and 8 days’ service creditable for pay 
purposes, including over 4 years’ service as a midshipman at the Naval 
Academy ; that in May 1927 he accepted an appointment as lieutenant 
commander in the Naval Reserve and on November 8, 1927, he was 
placed on the Honorary Retired List of the Naval Reserve for physical 
disability, without pay, pursuant to section 18 of the Naval Reserve 
Act of 1925, 43 Stat. 1085; that on July 30, 1928, he was reappointed 
a lieutenant commander in the Regular Navy and was placed on the 
retired list of the Navy pursuant to Private Act No. 122, approved 
May 14, 1928, 45 Stat. 1830, swpra, for incapacity as the result of an 
incident of the service, with 75 percent of the active duty pay of a 
lieutenant commander with over 15 and less than 18 years’ service. 
The Adjutant General of New York reports that Ralston was ap- 
pointed a lieutenant commander, Reserve List, New York Naval Mili- 
tia, on August 22, 1927, honorably discharged September 4, 1940, and 
appointed lieutenant commander, Line Duties, Reserve List, on Sep- 
tember 12, 1940. It appears further that the officer was ordered to 
active duty with the Navy beginning September 30, 1940; that on 
August 27, 1943, he accepted an appointment as a temporary com- 
mander pursuant to the act of July 24, 1941, 55 Stat. 603 (Register of 
Commissioned and Warrant Officers of the United States Navy and 
Marine Corps, July 1, 1945, page 525), and that pursuant to orders 
dated July 28, 1945, he was released from active duty upon expiration 
of terminal leave. 

Section 15 of the Pay Readjustment Act of 1942, 56 Stat. 367, as 
amended, provides in pertinent part as follows: 

On and after the effective date of this Act, retired officers, warrant officers, 
nurses, enlisted men, and members of the Fleet Reserve and Fleet Marine Corps 
Reserve shall have their retired pay, retainer pay, or equivalent pay, computed as 
now authorized by law on the basis of pay provided in this Act, which pay shall 
include increases for all active duty performed since retirement or transfer to 


the Fleet Reserve or Fleet Marine Corps Reserve in the computation of their 
longevity pay and pay periods * * *, 
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It will be noted that the said section 15 expressly provides that re- 
tired pay as authorized therein shall include increases for all active 
duty performed since retirement. It does not appear that Lieu- 
tenant Commander Ralston served on active duty as a retired officer 
of the Navy during the period after his retirement on July 30, 1928, 
and prior to September 30, 1940, and there is perceived no legal basis 
on which it may be considered that his service as a member of the Naval 
Militia of New York during that period would enter into the computa- 
tion of his retired pay upon release to inactive duty status. See deci- 
sion of September 20, 1943, B-36295. Respecting such Naval Militia 
service or service in other organizations during the interim between 
his resignation from the Regular Navy on April 15, 1927, and his reap- 
pointment and retirement on July 30, 1928, which otherwise might now 
be counted in computing the oflicer’s retired pay on the basis of pay 
provided in the Pay Readjustment Act of 1942, as authorized in section 
15, supra, since the private act of May 14, 1928, specifically fixed the 
service to be credited upon reappointment as the service to which he 
was entitled on April 15, 1927, which, in effect, gave him credit for four 
years of Academy service which he otherwise would not have received 
upon reappointment, such specific provision must be regarded as fixing, 
as against subsequent general legislation, the service which may be 
credited prior to such reappointment. See 19 Comp. Gen, 492, and 
cases cited therein. That is to say, he may not retain the benefit of the 
private act in that respect and at the same time treat the private act 
as nugatory in fixing the service to be credited as of the date of his 
reappointment thereunder. It follows that he may not be credited 
for pay purposes with service in other organizations between April 15, 
1927, and July 30, 1928, when he was reappointed in the Navy and 
placed on the retired list and since he had no active duty as a retired 
officer during the period from July 30, 1928, to September 29, 1940, 
your question (a)—which is understood as relating only to computa- 
tion of retired pay—is answered in the negative. 

However, the fact that the officer was placed on the retired list of 
the Navy pursuant to the provisions of a private act, rather than under 
general retirement laws, would not appear to affect his right under 
section 15 of the Pay Readjustment Act of 1942, supra, to be credited 
with active duty performed after retirement for the purpose of increas- 
ing his retired pay. The private act of May 14, 1928, authorized the 
President to appoint Ralston a lieutenant commander in the Navy and 
place him upon the retired list of the Navy with credit for any purpose 
of all service to which he was entitled on April 15, 1927, provided that 
a naval retiring board should find that he incurred physical disability 
incident to the service while on active duty. A naval retiring board 
having found that the officer incurred physical disability incident to 
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the service he was placed on the retired list of the Navy with the same 
general status thereafter as other officers on such retired list. Under 
such circumstances, the officer is entitled under section 15 of the Pay 
Readjustment Act to be credited with active commissioned service 
performed subsequent to retirement in computing his retired pay upon 
release from active duty in the same manner as officers retired under 
general retirement laws. Accordingly, question (b) is answered in 
the affirmative. 

In such connection, it may be noted that section 8 of Public Law 
305, approved February 21, 1946, 60 Stat. 28, provides, in pertinent 
part, as follows: 

Sec. 8. (a) Section 10 of the Act approved July 24, 1941 (55 Stat. 605), is 
hereby amended to read as follows: 

“Seo, 10. (a) Personnel appointed or advanced under the authority of this 
Act may be continued in their temporary status during such period as the Presi- 
dent may determine, but not longer than six months after the termination of 
war or national emergency or, in the case of reserve and retired personnel, not 
longer than the period herein specified or the date of release from active duty 
whichever is the earlier and in no case longer than six months after the termi- 
nation of war or national emergency. Upon the termination of their temporary 
status such personnel on the active list of the Regular Navy and Marine Corps 
shall assume their permanent status and those of the retired list and of the 
respective Reserve Components, including the Fleet Reserve and Fleet Marine 
Corps Reserve, shall have, when returned to an inactive status, the highest 
grade and rank in which, as determined by the Secretary of the Navy, they 
served satisfactorily under a temporary appointment, unless entitled to the 
same or higher grade and rank pursuant to section 8 of this act, as now or 
hereafter amended. 

“(b) (1) Personnel of the retired list returned to an inactive status with 
higher rank pursuant to subsection (a) shall receive retired pay computed at 
the rate prescribed by law and applicable in each individual case but based 
upon such higher rank. 

* s * * * * s 


“(c) Personnel of the classes described above who have been retired or 
released from active duty prior to the date of this amendment shall be entitled 
to the benefits of this section from the date of retirement or release from active 
duty, as the case may be.” 

In view of the provisions of the said section 8, that upon termina- 
tion of the temporary status personnel on the retired list shall have, 
when returned to an inactive status, the highest grade and rank in 
which, as determined by the Secretary of the Navy, they served satis- 
factorily under a temporary appointment and shall receive retired 
pay computed at the rate prescribed by law and applicable in each 
individual case based upon such higher grade, and as it appears that 
Ralston was appointed a temporary commander under the act of July 
24, 1941, it may be pointed out that under the principles applied in 
the answer to your question (b) the officer would be entitled, when 
returned to an inactive status, to receive the retired pay authorized 
for a commander with his length of service, as determined herein, 
provided that such is the highest grade or rank in which it is deter- 
mined that he served satisfactorily under a temporary appointment. 
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(B-55900) 


TRANSPORTATION OF HOUSEHOLD EFFECTS—SHIPMENT IN ANTICI- 
PATION OF RESTORATION UPON EXPIRATION OF MILITARY TER- 
MINAL LEAVE 


An employee who, prior to actual restoration to duty after military service but 
in anticipation of restoration at a new official station upon the expiration 
of his military terminal leave, and with knowledge of an authorization for 
shipment of his household effects from his old station to the new effective 
on the date of his restoration, shipped his household effects to the new station 
is entitled, upon actual restoration thereat, to reimbursement of otherwise 
proper expenses of such shipment. 23 Comp. Gen. 32, distinguished. 


Comptroller General Warren to Ben A. Guderian, Department of Agriculture, 
May 2, 1946: 


Reference is made to your letter of January 29, 1946, as follows: 


The attached Bureau Voucher No. 11493 in favor of Tallmadge Hamilton, Jr., 
in the amount of $126.69 covering the movement of household goods incident to 
a transfer of official headquarters has been presented to me for certification. 

At the time of Mr. Hamilton’s entrance into the armed forces he was an employee 
in the Regional Office of the Soil Conservation Service located at Spokane, Wash- 
ington. During the time he was in the armed forces the Regional Office was 
moved from Spokane, Washington, to Portland, Oregon, but his official head- 
quarters remained at Spokane, Washington. 

During the first week of September 1945, Mr. Hamilton visited the Regional 
Office at Portland, Oregon; advising the Chief, Regional Personnel Management 
Division, that he had been released from active duty and placed on terminal leave 
from the armed forces. He also made application for reemployment with the 
Soil Conservation Service. 

Mr. Hamilton met two of the statutory requirements (designated as (2) and 
(3) in the statute) of Section 8 (b) of the Selective Training and Service Act. 
In lieu of the statutory requirement designated as (1) he furnished Special 
Orders from the Army which show, in addition to other pertinent information, 
the date he is to be placed on terminal leave, the number of days leave due him, 
and the date he is to be discharged or revert to an inactive or National Guard 
Status. These orders do not state whether the service was honorable or other- 
wise. On the basis of this and the fact that he possessed reemployment rights 
with the Service, he was advised by the Chief, Regional Personnel Management 
Division, that he would be restored to duty on January 7, 1946, the first work 
day following the expiration of his terminal leave from the armed forces. Upon 
the request of the Personnel Management Division, Authorization No. 7-228-46 
was issued on October 30, 1945, authorizing the transfer of official headquarters 
from Spokane, Washington to Portland, Oregon, effective on January 7, 1946. 
The movement of his household goods between these points was also included in 
this authorization, a copy of which is made a part of the attached voucher. 

On November 21, 1945, Mr. Hamilton had his household goods moved from 
Spokane, Washington, to Portland, Oregon, and made payment to the moving 
company. The rate charged is in accordance with the low bid received as a result 
of Invitation to Bid No. 7-1298 issued by our Regional Administrative Services 
Division. He is now claiming reimbursement for these expenses. Your attention 
is directed to the statement of facts appearing in the body of this voucher. 

In your decision B-35527, dated July 16, 1948, (23 Comp. Gen. 32) covering a 
somewhat similar case it was held that the “effective date of the transfer of the 
employee” within the meaning of the regulation, would be the date the transfer of 
the employee is consummated by his entrance upon duty at his new headquarters, 
upon his reemployment in a civilian position within 40 days after honorable dis- 
charge from the military service in accordance with the terms and conditions 
prescribed by statute. In the synopsis of this decision it is stated that a civilian 
employee whose official station was changed by a paper transfer while he was on 
active military duty may not, upon reemployment in his civilian position and 
entrance on duty at the new station, be reimbursed for expenses incurred in trans- 
porting his household goods to the new station prior to such reemployment and 
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entrance on duty. In view of this decision no contract was awarded in connec- 
tion with Bid Invitation No. 7-1298. 

Since Mr. Hamilton was not on active military duty but on terminal leave from 
the armed forces at the time his household goods were moved, there is a question 
in my mind whether the above referenced decision would be applicable in this 
ease. Therefore it would be appreciated if you would advise me whether I may 
legally certify this voucher for payment. 

For your information, Mr. Hamilton received an honorable discharge at the 
expiration of his terminal leave and a copy of such has been furnished the bureau. 


The decision of July 16, 1943, B-35527 (23 Comp. Gen. 32), referred 
to in your letter, relates to change in official station authorized in 
absentia while the employee was in active military service, and in that 
case it properly was held that “There is no reasonable basis for apply- 
ing the law and regulation to authorize the transportation of house- 
hold goods, incident to a paper transfer of official stations made solely 
for the purpose of the administrative record of an employee who has 
left his civilian position and has entered the active military service.” 

In the instant case, however, the order issued on October 30, 1945, 
authorizing the transfer of official headquarters from Spokane, Wash- 
ington, to Portland, Oregon, was not a mere paper transaction but 
contemplated the actual transfer of Mr. Hamilton on or after its effec- 
tive date, January 7, 1946. Except for the dual compensation statutes 
then applicable the effective date of the transfer doubtless would have 
been accelerated. See Public Law 226, approved November 21, 1945, 
59 Stat. 584. While it is true that the employee transported his house- 
hold effects on November 21, 1945, prior to his actual restoration to the 
rolls and prior to the effective date of the transfer, he was in fact 
restored to duty on January 7, 1946, and on that date became entitled 
to have his household effects transported to his new station at Govern- 
ment expense within the prescribed time limitation, ete. Accordingly, 
the employee having shipped his household goods in anticipation of 
his restoration and with knowledge of the authorization for such ship- 
ment effective on the date he was to be restored, and the shipment of 
his household effects having a definite relation to his transfer of sta- 
tion, the voucher, if otherwise correct, may be certified for payment. 
Cf. 24 Comp. Gen. 558. 

The voucher and supporting papers are returned herewith. 


(B-56448) 


TRAVELING EXPENSES; TRANSPORTATION OF HOUSEHOLD EF- 
FECTS—RETURN TO CIVILIAN POSITION AFTER MILITARY DUTY 


An employee who, upon his return from military service, was transferred from 
his old station to a new station with temporary duty at an intermediate point 
where his family had established a residence while he was in the military 
service may be paid traveling expenses from such intermediate point to the 
new station not to exceed the cost from the old to the new station. 
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Under section 11 of Executive Order No. 8588, as amended, authorizing shipment 
of an employee’s household effects to a new permanent station from his 
“last official station or from some previous place of residence,” an employee 
is not entitled, upon restoration after military service, to shipment to a new 
duty station from a place, other than a place of residence, where his effects 
were stored while he was in the military service; however, the employee is 
entitled to shipment from any place at which his family resided, either part 
or all of the time, while he was in the military service, not to exceed the 
cost from the old to the new station. 

The phrase “some previous place of residence,” as used in section 11 of Executive 
Order No. 8588, as amended, from which an employee’s household effects 
may be shipped at Government expense incident to a permanent change of 
station, includes any prior residence of the employee and is not necessarily 
confined to the residence immediately prior to separation from his last duty 
station. 


Comptroller General Warren to the Secretary of Agriculture, May 2, 1946: 


Consideration has been given your letter of March 8, 1946, as 
follows: 


Frequently employees returning from military service are assigned to duty 
at points other than the official station at the time of induction. In some of 
these cases questions have arisen as to payment of the transportation of the 
household goods and the employee’s travel upon which your decision is desired. 

1. A specific case, representative of others, is that of an employee whose 
official station at time of induction was Asheville, North Carolina. Following 
his induction the family moved, and transported the household goods, from 
Asheville to Swarthmore, near Philadelphia, Pennsylvania. Upon return to duty 
it was decided to assign the employee to headquarters at Columbus, Ohio. Before 
moving to the new headquarters he was requested to spend a few days in the 
office at Philadelphia to become familiar with the changes that had occurred 
during his absence. 

It is probable that the cost of the employee’s travel from Swarthmore to 
Columbus will not exceed the cost from Swarthmore to Asheville, the old station. 
Under such circumstances may the employee be paid (a) all of the travel cost 
from Swarthmore to Columbus, or (b) so much as it would cost from Asheville 
to Columbus? Should the answer to both (a) and (b) be negative it is assumed 
that, if the cost from Swarthmore to Columbus exceeds the cost from Swarth- 
more to Asheville, he could be paid the amount of such excess if not greater 
than the cost from Asheville to Columbus. 

2. If question 1 is answered in the negative and the employee travels with 
his family by automobile from Swarthmore to Columbus, will the reimburse- 
ment be limited to actual expense of operation as for the family alone (a) not 
in excess of similar cost from Asheville to Columbus or (b) not in excess of 
common carrier cost from Asheville to Columbus? 

3. May the Government bear so much of the cost of transferring the employee’s 
household goods from Swarthmore to Columbus as it would have cost from 
Asheville to Columbus? 

4. In the above illustration the employee’s family maintained its residence at 
Swarthmore during the employee’s period of military service. Would the 
answers be different if the household goods had been stored in Swarthmore but 
that had not been the family’s residence during the employee’s absence or at any 
previous time. As an illustration, in one instance the employee’s household 
goods were shipped to the home of his father-in-law about 350 miles from the old 
station where his family expected to reside part of the time. Upon return to 
duty he was assigned to a new official station 143 miles from his old official station 
and 294 miles from the location of his household goods. May he be allowed 
transportation of his household goods from the place of storage to the new sta- 
tion at a cost no greater than would have been necessary from the old station 
to the new (a) if the family did not reside at the place to which the household 
effects were transported following employee’s induction, or (b) resided there 
part of the time and elsewhere the remainder? 

5. Generally, does the language “some previous place of residence” in Section 
11 of the Regulations (Executive Order 8588) mean only a place at which the 
employee (or his family) maintained a residence previous to the employee's 
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assignment to the old official station from which transfer is being made or does 
it include also any residence previous to the current transfer of station? 

It is understood that reimbursement to the involved employee is 
contemplated upon a mileage basis for the use of his privately owned 
automobile and the several questions, which will be considered in the 
order presented, are answered accordingly. 


Question 1 


In 22 Comp. Gen. 825, it was held (quoting from the syllabus) : 


A civilian employee who, upon his return from active military service, was 
assigned as a matter of administrative convenience to a new Official station, 
rather than restored to his position at the old station, which is still in being 
although the position is occupied by another employee, may be paid the expenses 
of travel and transportation of household effects incurred in connection with his 
transfer from the old to the new station. 

In the instant case, while it is not stated that the employee’s position 
had been filled during his absence on military furlough, nevertheless, 
even though there be no vacancy or position for him at the former sta- 
tion (see B-51771, dated September 26, 1945, 25 Comp. Gen. 293), 
under the stated rule for the purpose of authorizing his transfer to 
Columbus, Ohio, his new duty station, with right to reimbursement 
of traveling expenses and transportation of household goods incident 
to such transfer, it was within administrative discretion to restore the 
returned employee at Asheville, his old station, and no reason is per- 
ceived why, where—as appears in this case—the returned employee is 
restored to duty at that place but given a temporary assignment at an 
intermediate point, the said rule would not apply. Hence, if the cost . 
thereof does not exceed that which would have been incurred had travel 
been from Asheville to Columbus, the employee is entitled to reim- 
bursement for travel expenses from Swarthmore, Pennsylvania, to 
Columbus, if such expenses be otherwise proper. Accordingly, ques- 
tion 1 (b) is answered in the affirmative. For similar reason, if ex- 
penditures in excess of the cost of travel from the former to the new 
official station are involved, question 1 (a) is for answering in the 


negative. 
Question 2 


If the travel orders to the employee, authorizing a stated mileage 
rate for the use of his privately owned automobile, contain an admin- 
istrative determination that such mode of travel has been determined 
to be more economical and advantageous to the Government, no reduc- 
tion in the authorized mileage would be required by reason of the fact 
that the employee’s family traveled in the same vehicle (see 21 Comp. 
Gen. 713) ; and, of course, if such determination of economy and ad- 
vantage were not made in advance of the travel, the fact that the em- 
ployee’s family accompanied him—upon proper authorization of the 
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transportation of the employee’s family—would be a factor properly 
for consideration in the making of such a determination. 


Question 3 


Section 11 of the President’s regulations promulgated pursuant to 
the act of October 10, 1940, 54 Stat. 1105, Executive Order 8588, as 
amended by Executive Order 9122 of April 6, 1942, provides in perti- 
nent part, as follows: 

SEecTION 11. Shipment from Points Other Than Official Station. The expenses 
of transportation authorized hereunder shall be allowable whether the shipment 
originates from the employee’s last official station or from some previous place 
of residence, or partially from both: Provided, That the cost to the Government 


shall not exceed the cost of shipment in one lot by the most economical route 
from the last official station to the new. * * * 


In decision of September 22, 1943, B-35363, it was held that: 


The phrase—‘some previous place of residence,” as used in the above-quoted 
regulation was intended to include any place of residence of the employee prior 
to the new official station to which he is being transferred and is not necessarily 
confined to the place of residence occupied immediately prior to separation from 
his last duty station. 


It follows that under the plain terms of the regulation the employee 
is entitled to have his household effects shipped from Swarthmore, 
Pennsylvania, to Columbus, Ohio, as incident to his permanent change 
of station from Asheville, N. C., to Columbus—the cost thereof not 
to exceed that which would have been involved had the household 
goods been shipped from Asheville, his former official station, to 
Columbus, his new official station. See 19 Comp. Gen. 476; 20 id. 479; 
id. 568 ; 22 id. 725. 

Question 4 


With respect to the points between which transportation of the 
household effects of the employee may be authorized, it will be ob- 
served that while section 11 of Executive Order 9122, supra, does not 
place any limitation or restriction upon transportation costs except 
that it “shall not exceed the cost of shipment in one lot by the most 
ecenomical route from the last official station to the new,” it is speci- 
fically stipulated that the involved shipments originate “from the em- 
ployee’s last official station or from some previous place of residence, 
or partially from both.” (Italics supplied.) It necessarily follows 
that your question 4 (a) is for answering in the negative and question 
4 (b) in the affirmative. 


Question & 


Answer to this question may be found in decision of September 
22, 1943, B-35363, the pertinent part of which is quoted in the answer 
to question 3, supra. 
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(B-56695) 


TRANSPORTATION OF DEPENDENTS—PLACE FROM WHICH EN- 
TITLED—PERSONNEL BECOMING ELIGIBLE WHILE OVERSEAS 


Under section 4 (b) of the wartime act of June 5, 1942, as amended, relating to 
the transportation of dependents of Army personnel upon their return from 
restricted overseas stations to unrestricted stations, an Army enlisted man 
who was married while on routine furlough from his restricted overseas 
station where he had been promoted to a grade entitling him to transporta- 
tion of dependents is entitled, upon return to a permanent duty station in 
the United States, to transportation of his dependent wife to such station 
from the place where she was located when he received his permanent 
change of station orders. 


Assistant Comptroller General Yates to Col. Carl Witcher, U. S. Army, May 
3, 1946: 

There has been received by indorsement of March 22, 1946, your let- 
ter dated March 5, 1946, requesting decision as to whether payment is 
authorized on a voucher submitted therewith in favor of Technical 
Sergeant Charles M. Rosenfeld, 32509050, covering claim for reim- 
bursement of cost of transportation for his wife from Richmond Hill, 
Long Island, N. Y., to Fort MacArthur, Calif., the travel having been 
performed by rail under the circumstances hereinafter described. 

It appears from the facts submitted that the claimant was trans- 
ferred from Jackson Barracks Area, NOPE, New Orleans, La., to duty 
overseas (Panama, Canal Zone) on October 22, 1942, at which time he 
held the rank of private, and was not married; also, that on May 8, 
1944, he returned to the United States on routine furlough and was 
married on May 14, 1944, at which time he was a technical sergeant. 
At the expiration of his furlough he returned to Panama, and by 
Special Orders dated October 31, 1944, he was ordered to the United 
States for reassignment in the grade of technical sergeant. He states 
that the port of entry was Wilmington, Calif., and that he landed 
there on December 4, 1944. The claimant further states that he was 
immediately sent to Camp Anza, Calif., for processing, and on De- 
cember 7, 1944, was transferred to Fort Dix, N. J., for redistribution. 
Special Orders No. 99, dated December 12, 1944, transferred him to 
AG & SF Redistribution Station, Lake Placid Club, Essex County, 
N. Y., for processing and reassignment. A furlough en route of 22 
days was authorized. Special Orders No. 15, dated January 15, 1945, 
transferred Technical Sergeant Rosenfeld to duty at Fort MacArthur, 
Calif., and his wife traveled from Long Island to Fort MacArthur 
between the dates of April 23 to 26, 1945. 

Both the orders of December 12, 1944, and January 15, 1945, con- 
tained the designation “PCS”, which it is understood ordinarily in- 
dicates an administrative intent to direct a permanent change of 
station. See decision of March 10, 1945, to the Secretary of War. 
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24 Comp. Gen. 667. However, since the first of such orders clearly con- 
templated further assignment, and in fact was followed almost im- 
mediately by the second order at the expiration of authorized fur- 
lough, it evidently constituted only a temporary change of station, and 
apparently has been so regarded administratively. Thus, Fort Mac- 
Arthur became the man’s first permanent duty station following his 
return to the United States. 

While transportation of military personnel under normal condi- 
tions is provided for by paragraph 5 of section 12 of the Pay Readjust- 
ment Act of 1942, 56 Stat. 364, 365, 366, further provision for their 
transportation during the present war and six months after the 
termination of such war is contained in the act of June 5, 1942, 56 
Stat. 314. Section 4 (b) of such wartime act, 56 Stat. 315, provides that 
when military personnel are transferred or assigned to duty at places 
where their dependents are not, for military reasons, permitted to 
accompany them, dependents for whom travel allowances or travel 
is authorized, may be moved at Government expense to such locations 
as may be designated by the officer, warrant officer, or enlisted man 
concerned and later from such locations to a duty station to which 
such officer, warrant officer, or enlisted man may be assigned and at 
which such restrictions do not apply. 

Such act does not specifically cover the situation of personnel who 
may acquire dependents and be promoted to grades entitled to trans- 
portation of dependents while serving overseas. However, since it 
grants certain transportation benefits when personnel are transferred 
to duty overseas, and separate transportation benefits when they re- 
turn, it reasonably may not be viewed as intending that personnel 
upon return to permanent duty in the United States and being then 
otherwise entitled to transportation for their dependents, should be 
accorded different treatment in having their dependents transported 
to their permanent stations in this country than provided in like situ- 
ations for personnel who had dependents and who were already serv- 
ing in such grades before leaving the United States. In decision of 
August 9, 1944, 24 Comp. Gen. 91, it was held that an Army officer re- 
turning from duty overseas was entitled under such provision of the 
wartime act to reimbursement of the cost of transportation for his 
dependents to his new permanent station in the United States from 
the place he elected to leave them when he was ordered overseas. Thus, 
while the present case is not entirely analogous—the officer in that 
case being entitled to transportation of dependents when he was 
ordered overseas—it was recognized that the right to transportation 
under the act upon return to the United States was not contingent on 
transportation having been furnished under the act when he was 
ordered to duty overseas. 
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In decision of April 16, 1945, 24 Comp. Gen. 750, upon consideration 
of similar wartime legislation relating to naval personnel, i. e., the 
acts of October 14, 1942, 56 Stat. 786, and November 28, 1943, 57 Stat. 
593, it was held that a Marine Corps enlisted man who was ordered 
to duty beyond the seas as a sergeant, a grade not entitling him to 
transportation of dependents, and was promoted to the rank of war- 
rant officer while serving overseas, was entitled upon his return to the 
United States and assignment to a permanent duty station, to trans- 
portation of his dependents to such station from the place he had 
elected to send them when he was ordered overseas, although they 
had not been, and were not entitled to be, transported to the selected 
point or any other place at public expense under those acts at that 
time. 

Therefore, it is concluded that under the provisions of section 4 (b) 
of the act of June 5, 1942, supra, as amended by section 4 of the act 
of February 12, 1946, Public Law 298, 79th Congress, 60 Stat. 5, 
Sergeant Rosenfeld properly may be reimbursed for the cost of his 
dependent’s transportation from the place where she was located when 
he received the orders of January 15, 1945—Richmond Hill, Long 
Island, New York—to Fort MacArthur, California, the permanent 
station to which he was assigned by such orders. 

Payment on the voucher returned herewith is so authorized, if 
otherwise correct. 


(B-53330) 


QUARTERS ALLOWANCE—INSULAR FORCE OF THE NAVY AND 
SAMOAN NATIVE GUARD 























Enlisted members of the insular force of the Navy—regarded as Navy enlisted 
men—whose “rates of pay” are fixed by section 11 of the Pay Readjustment 
Act of 1942 at one-half the rates prescribed for Navy enlisted men in corre- 
sponding grades, are entitled to payment of money allowance in lieu of quar- 
ters for dependents on the same basis as that authorized for Navy enlisted 
men generally by section 10 of said act. 

Members of the insular force of the Navy and of the Samoan native guard who 
are excluded by the provisions of section 120 (i) of the Servicemen’s Depend- 
ents Allowance Act of 1942, as amended, from the family allowance benefits 
provided for by said act, are not subject to the restriction contained in section 
108 of said act, as amended, that the money allowance authorized by section 
10 of the Pay Readjustment Act of 1942 in lieu of quarters is payable only for 
such periods as an allotment of pay for dependents was in effect in an amount 
not less than the amount of such money allowance. 


Assistant Comptroller General Yates to the Secretary of the Navy, May 8, 1946: 


There has been considered your letter of October 11, 1945, with en- 
closure dated September 20, 1945, from the Chief of the Bureau of Sup- 
plies and Accounts, requesting decision as to (1) the rate of money 
allowance in lieu of quarters for dependents payable to enlisted men of 
the insular force of the Navy in the first, second or third pay grades, 
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and (2) whether such enlisted men of the insular force of the Navy 
and of the Samoan native guard are exempt from the restriction in 
section 108 of the act of June 23, 1942, 56 Stat. 383, as amended by 
section 8 of the act of October 26, 1943, 57 Stat. 579, that payment of 
money allowance in lieu of quarters for dependents shall be made only 
for such periods as the enlisted man has in effect an allotment of pay 
in an amount not less than the amount of such money allowance for 
the support of the dependents on whose account the allowance is 
claimed. 

The views and comments of the Chief of the Bureau of Supplies and 
Accounts in the matter are contained in an enclosure dated September 
20, 1945, as follows: 


Ref: (a) Act of October 17, 1940 (54 Stat. 1205). 
(b) Executive Order No. 8688, dated 19 February 1941. 
(c) Decision of Comptroller General B-15346 dated 17 March 1941 (20 
Comp, Gen. 522). 
(d) Decision of Comptroller General B-19323 dated 11 October 1941 (21 
Comp. Gen. 311). 
(e) Section 10 of the Pay Readjustment Act of 1942. 
(f) Executive Orders Nos. 9206 dated 27 July 1942, 9255 dated 13 October 
1942, 9295 dated 9 January 1943 and 9386 dated 15 October 1943. 
(g) Section 11 of the Pay Readjustment Act of 1942. 
(h) Article 35-4520, 12 and 24 Army Regulations. 
(i) Section 120 (j) of the Servicemen’s Dependents Act of 1942, approved 
June 23, 1942, as amended by Section 13 of Public Law 174, approved 
October 26, 1943. 
(j) Section 108 of the Servicemen’s Dependents Act of 1942, approved June 
23, 1942, as amended by Section 8 of Public Law 174, approved October 
26, 1943. 
Encl: (A) Copy of letter of Bureau of Supplies and Accounts to Commander-in- 
Chief Asiatic Fleet dated October 21, 1941, L16-7 (4) (OLR). 


1. The initial authority for the payment of money allowance for quarters for 
dependents to enlisted men of the Army in pay grades 1-3 was contained in 
reference (a), and paragraph 2 (b) of reference (b) issued pursuant thereto, 
with respect to enlisted men in the Philippine Scouts, stated as follows: 

(b) “Philippine Scouts, under the conditions of subdivision a above, shall be 
entitled to receive actual expenses for lodging not to exceed fifty cents a day.” 

The Comptroller General held in reference (c) that by reason of the assimilat- 
ing provisions of Section 12 (a) of the Act of September 16, 1940, members of 
the Insular Force of the Navy, otherwise meeting the conditions of the Act of 
October 17, 1940, relating to money allowance for quarters for dependents of 
enlisted men, were entitled to the benefits provided for Philippine Scouts under 
Section 2 (b) of reference (b) promulgated pursuant to said Act. Enclosure 
(A), issued by the Bureau of Supplies and Accounts after approval by the Comp- 
troller General in Decision B-20484 dated 7 October 1941, governed the credit 
of money allowance for quarters for dependents in the case of enlisted members 
of the Insular Force from 17 October 1940 to 31 May 1942. 

2. The authority for the payment of money allowance for quarters for de- 
pendents was reenacted in paragraph 2 of reference (e), and the executive orders 
enumerated in reference (f) issued pursuant thereto subsequent to 16 June 1942 
establish no separate rate for payment of such allowance in the case of members 
of the Philippine Scouts or the Insular Force. However, in accordance with the 
authority contained in paragraph 1 of reference (zg), the Secretary of War is 
empowered to fix the pay and allowances of whatever nature and kind to be 
authorized for enlisted men of the Philippine Scouts subject to the proviso that 
such pay and allowances shall not exceed or be of other classes than those then, 
or which may thereafter, be authorized by law for enlisted men of the Regular 
Army. The rates of furlough rations, quarters and subsistence allowance while 
on detached duty or in travel status, and money allowance for quarters for de- 





DECISIONS OF THE COMPTROLLER GENERAL - 751 


pendents payable to enlisted men in the Philippine Scouts effective 1 July 1942, 
are set forth in reference (h). 1 

8. In accordance with the ruling in decision B—12506 dated 3 October 1940 with 
respect to the right of enlisted men of the Insular Force to furlough rations by 
reason of the assimilating provisions in Section 12 (a) of the Act of September 
16, 1940, enlisted members of the Insular Force from 17 October 1940 to 30 June 
1942 were credited with furlough rations at the rates established by the War 
Department each fiscal year as the money value of the ration prescribed for a 
member of the Philippine Scouts on furlough. From 1 July 1942 to the present 
time enlisted men of the Insular Force when on authorized leave in excess of 
three days have been paid furlough or leave rations at the same rate fixed by 
Naval Appropriations Acts as the value of a commuted ration for enlisted men 
of the Navy. (See Second Supplemental National Defense Appropriation Act, 
1943, approved October 26, 1942, for initial authority for payment of leave rations 
to enlisted men of the Navy). 

4. It has been consistently held by the Comptroller General and the Judge 
Advocate General that members of the Insular Force are enlisted members of the 
United States Navy. The rate of pay of enlisted men of the Insular Force as 
established by statute (Section 10 of the Act of June 10, 1922 and paragraph 2 
of reference (g)) is one-half the rates prescribed for enlisted men of the Navy 
in corresponding grades. There have been no instructions issued by the Navy 
Department placing administrative limitations on the rates of station or travel 
quarters and subsistence allowances or money allowance for quarters for de- 
pendents, payable to enlisted men of the Insular Force, since 1 June 1942. In 
this connection it is pointed out that the Comptroller General, in reference (d), 
stated that the decisions of his office (B-12506, October 3, 1940, and 20 Comp. 
Gen. 522), which held that members of the Insular Force of the Navy were 
entitled to certain allowances not in excess-of those authorized for enlisted men 
of the Philippine Scouts, involved only those allowances to which members of the 
Insular Force became entitled by reason of the assimilating provisions of Section 
12 (a) of the Selective Training and Service Act of 1940 (54 Stat. 895) which, 
incidentally was repealed by Section 19 of the Pay Readjustment Act of 1942. 
Consequently, it was held in ref (d): 

“e * * that members of the Insular Force were authorized to be paid, in 
the absence of administrative limitations, quarters and subsistence allowance 
at the rates prescribed for other enlisted men of the Navy.” 

5. In view of the foregoing it is considered that enlisted men of the Insular 
Force in pay grades 1—3 are entitled on and after 1 June 1942, to money allowance 
for quarters for dependents at the rates prescribed by Executive Order for 
enlisted men of the Navy. However, it is recommended that the Comptroller 
General be requested to confirm this opinion in order to preclude the questioning 
of otherwise proper payments of money allowance for quarters for dependents 
at such rates in the audit of the accounts of disbursing officers. 

6. Members of the Samoan Native Guard, otherwise known as the Fita Fita 
Guard, have always been entitled to the same pay and allowances, exclusive of 
clothing allowance, as enlisted men of the Regular Navy of corresponding rating. 
However, reference (i) excludes the dependents of any member of the Samoan 
Native Guard, as well as the dependents of any member of the Insular Force 
of the Navy and the Samoan Reserve Force of the Marine Corps, from the 
family allowance benefits authorized by the Servicemen’s Dependents Act of 
1942. Therefore, enlisted men in those organizations in pay grades 1—3 on 
1 November 1943 and entitled to receive money allowance for quarters for 
dependents were not entitled to exercise election to receive family allowance 
benefits, and those who were advanced to pay grades 1—3 on and after that 
date were not entitled to exercise such election. Therefore, it is considered 
that an enlisted man of the Insular Force or the Samoan Native Guard in pay 
grades 1—3, irrespective of whether he was entitled to, or receiving, credit of 
money allowance for quarters for dependents on 1 November 1943, is entitled 
to otherwise proper credit of such allowances from date entitlement thereto 
accrued, whether prior or subsequent to 1 November 1943. It is considered that 
such men are exempt from the instructions in article 2143-4 (a) (1) and (2), 
Bureau of Supplies and. Accounts Memoranda. It appears that Section 8 (b) 
of the Act of October 26, 1943, requiring registration of an allotment in an 
amount not less than the amount of such money allowance [30 times the appli- 
cable daily rate] for the support of the dependents on whose account the allow- 
ance is claimed is mandatory only in the case of an enlisted man who was 
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receiving or entitled to receive money allowance for quarters for dependents on 
1 November 1943 and elected to continivfe in receipt of such allowance on and 
after that date instead of exercising election to apply for family allowance 
benefits. It is, therefore, requested that a decision be obtained from the Comp- 
troller General as to whether members of the Insular Force and Samoan Native 
Guard are exempt from the allotment requirement of the cited Act. In reply 
to this question it is suggested that the Comptroller General take into considera- 
tion the fact that members of these two organizations may not serve outside of 
Samoa and the Philippines, and also that he take into consideration the interval 
of time which would elapse between date of mailing of the allotment check and 
date of receipt of such check by the dependent who, in all probability, would be 
residing in the vicinity of the duty station of the man concerned. 


Section 10 of the Pay Readjustment Act of 1942, 56 Stat. 363, as 
amended, provides in pertinent part as follows: 

Each enlisted man of the first, second, or third grade, in the active military, 
naval, or Coast Guard service of the United States having a dependent as defined 
in section 4 of this Act, shall, under such regulations as the President may pre- 
scribe, be entitled to receive, for any period during which public quarters are not 
provided and available for his dependent, the monthly allowance for quarters 
authorized by law to be granted to each enlisted man not furnished quarters in 
dedi 

Section 11 of the Pay Readjustment Act of 1942, 56 Stat. 364, pro- 
vides as follows: 

The pay and allowances of whatever nature and kind to be authorized for the 
enlisted men of the Philippine Scouts shall be fixed by the Secretary of War and 
shall not exceed or be of other classes than those now or which may hereafter be 
authorized by law for enlisted men of the Regular Army. 

The rates of pay of enlisted men of the insular force of the Navy shall be one- 
half the rates of pay prescribed for enlisted men of the Navy in corresponding 
grades. 

It will be noted that the first paragraph of the said section 11 author- 
izes the Secretary of War to fix the “pay and allowances” of enlisted 
men of the Philippine Scouts, whereas the second paragraph of the 
said section fixes the “rates of pay” of enlisted men of the insular force 
of the Navy at one-half the rates of pay provided for enlisted men of 
the Navy in corresponding grades, but makes no provision as to the 
allowances payable to enlisted men of the insular force. In view of 
such different provisions for the two groups, it may be appropriate to 
consider briefly the history of the insular force of the Navy and the 
statutes and decisions relating to the pay and allowances of members 
of such organization. 

The insular force of the United States Navy was established pursu- 
ant to an Executive order dated April 5, 1901, which authorized the 
Secretary of the Navy to enlist in the insular force of the United States 
Navy not to exceed 500 Filipinos in the ratings and at the rates of pay 
prescribed therein. It was stated in decision of October 6, 1905, 12 
Comp. Dec. 189, 190, in discussing the status of the insular force of the 
Navy, that— 

Although, under the foregoing Executive order [of April 5, 1901], the men are 


enlisted in what is designated as the insular force, United States Navy, they are 
nevertheless, enlisted men in and of the Regular Navy of the United States. The 
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fact that they are attached to a part or branch thereof termed the insular force 
can not affect the conclusion just stated. For said insular force was established 
under and by virtue of the statutes relating to and governing the Navy of the 
United States; and, unless said insular force be a part of the Regular Navy, there 
would exist no authority for the establishment of such insular force. 


Hence, it was concluded in that decision that enlisted men of the insu- 
lar force of the Navy were entitled to receive the clothing bounty on 
first enlistment authorized under the act of April 27, 1904, 33 Stat. 326, 
for enlisted men of the Navy (see, also, 1 Comp. Gen. 480 and para- 
graph 6 of Executive Order 9226 dated August 19, 1942) and the one- 
fourth additional pay authorized under section 1422, Revised Statutes, 
for enlisted men of the Navy retained in the service after expiration 
of their term of enlistment. 

In decision of October 15, 1920, 27 Comp. Dec. 357, it was held 
with respect to section 6 of the act of May 18, 1920, 41 Stat. 602, pro- 
viding “new rates of base pay for each enlisted rating,” and section 
13 of the same act, 41 Stat. 604, providing that the rates of pay pre- 
scribed in sections 4 and 6 of that act, 41 Stat. 602, shall be the rates 
of pay of “all men” in active service on the date of approval of the 
act, that since enlisted men of the insular force of the Navy are 
enlisted men of the Navy they were entitled to the increased pay pro- 
vided therein. Also, it has been held that enlisted men of the insular 
force of the Navy were in active service in the naval service within 
the meaning of certain provisions of the War Risk Insurance Act of 
October 6, 1917, 40 Stat. 398, unless expressly excluded therefrom 
(25 Comp. Dec. 709); and that members of the insular force are 
enlisted men in the naval forces of the United States within the 
meaning of section 18 of the act of March 7, 1942, 56 Stat. 148, and, 
therefore, entitled to the percentage increase in pay authorized for 
sea duty and duty beyond the continental limits of the United States 
on the basis prescribed in section 10 of the act of June 10, 1922, 42 
Stat. 630—that is, on the basis of one-half the rates of pay prescribed 
for enlisted men generally. 21 Comp. Gen. 932, 937, question and 
answer (6). However, in decision of October 3, 1940, B-12506, it 
was held—after pointing out that no specific statutory authority 
existed for the payment of furlough rations to enlisted men of the 
Navy—that enlisted men of the Navy are entitled to furlough rations 
on the same basis as that provided for enlisted men of the Army, in 
view of the provision in current Army appropriation acts providing 
for the commutation of rations for enlisted men of the Army on fur- 
lough and the provision in section 12 (a) of the act of September 16, 
1940, 54 Stat. 895 that “Enlisted men of the Navy shall be entitled 
to receive at least the same pay and allowances as are provided for 
enlisted men in similar grades in the Army and Marine Corps,” and 
it was concluded that under such assimilation provision enlisted men 
of the insular force of the Navy were entitled to payment of furlough 
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rations on the basis provided for corresponding grades and ratings 
prescribed for enlisted men in the Philippine Scouts. In that deci- 
sion it was said: 

* * * while it has been held this force is a part of the Regular Navy it 
is to be noted it was established by an Executive order of April 5, 1901, and 
was limited to Filipinos, that in many respects it followed the act of February 
2, 1901, 31 Stat. 757, which authorized the President to enlist natives of the 
Philippine Islands in organizations to be known as scouts for service in the 
Army, and that in the organization of the insular force of the Navy a reduced 
scale of pay was provided. The insular force of the Navy was specifically 
recognized in the act of June 25, 1918, 40 Stat. 610, to exclude them from the 
provisions made for allotments and family allowances in the War Risk Insur- 
ance Act of October 6, 1917, 40 Stat. 398, et seg. Also, it appears that members 
of the insular force of the Navy were specifically excluded from the Adjusted 
Compensation Act of May 19, 1924, 48 Stat. 122; and that section 10 of the 
Joint Service Pay Act of June 10, 1922, 42 Stat. 630, specifically provides that 
the rates of pay for the insular force of the Navy shall be one-half of the rates 
of pay prescribed for enlisted men of the Navy in corresponding ratings. In 
these circumstances the grades in the Army corresponding to the grades or 
ratings of members of the insular force of the Navy are the grades established 
in the Philippine Scouts; and the furlough ration for the insular force of the 
Navy should, therefore, be limited to the amount prescribed by the War Depart- 
ment for Philippine Scouts. 

Also, in decision of March 7, 1941, B-15346, 20 Comp. Gen. 522, it 
was held that although no specific provision had been made for the 
payment of a money allowance for dependents of enlisted men of the 
Navy, in view of the provision in. section 12 (a) of the act of Septem- 
ber 16, 1940, providing that enlisted men of the Navy shall receive 
at least the same pay and allowances as are authorized for enlisted 
men in similar grades in the Army, enlisted men of the Navy were 
entitled to the money allowance for quarters for dependents author- 
ized to be credited to enlisted men of the first, second or third grades 
of the Army of the United States. Hence, it was concluded, following 
the reasoning in the decision of October 3, 1940, supra, that enlisted 
men of the insular force of the Navy were entitled to the same bene- 
fits in that respect as were authorized for members of the Philippine 
Scouts in similar grades and ratings—that is, actual expenses for 
lodging not to exceed 50 cents per day. See paragraph 24, Army 
Regulation 35-4520. However, in decision of October 11, 1941, 
B-19323, 21 Comp. Gen. 311, there was considered the question of 
whether members of the insular force of the Navy were entitled to 
the money allowance in lieu of quarters in their own right authorized 
under section 11 of the act of June 10, 1922, 42 Stat. 630. In that de- 
cision it was pointed out that such allowance is not an allowance 
to which members of the insular force of the Navy became entitled by 
reason of the assimilating provision in section 12 (a) of the act of 
September 16, 1940, supra, but rather it is an allowance which is spe- 
cifically authorized for members of the Army, Navy, Marine Corps, 
etc., of the first, second and third grades, and, hence, since enlisted men 


of the insular force are enlisted men of the Navy, they are entitled to 
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such allowance on the same basis as other enlisted men of the Navy. 
Thus, it consistently has been recognized that enlisted men of the 
insular force of the Navy are enlisted men of the Navy and that, as 
such, they are entitled to the allowances prescribed for enlisted men 
of the Navy generally, in the absence of any-limitation to the con- 
trary. 

Section 19 of the Pay Readjustment Act of 1942, 56 Stat. 369, ex- 
pressly repealed the said section 12 (a) of the act of September 16, 
1940, and section 10 thereof specifically provides that each enlisted 
man of the first, second, and third grades of the Army, Navy, Marine 
Corps, etc., having a dependent shall be entitled to receive, for any 
period during which public quarters are not provided and available 
for his dependent, the money allowance for quarters authorized to 
be granted each enlisted man not furnished quarters in kind. Thus, 
on and after June 1, 1942, the effective date of the Pay Readjustment 
Act, enlisted men of the Navy are entitled to receive the money al- 
lowance for quarters for dependents by virtue of section 10 of the Pay 
Readjustment Act of 1942, and not by virtue of the assimilating pro- 
vision in section 12 (a) of the act of September 16, 1940, and as it 
is settled that enlisted men of the insular force of the Navy are en- 
listed men of the Navy, there would appear to be no legal basis on 
and after June 1, 1942, for restricting the money allowance in lieu 
of quarters for dependents of enlisted men of the insular force to 
the rates prescribed for enlisted men of the Philippine Scouts. Ac- 
cordingly, in answer to question (1), it must be concluded that mem- 
bers of the insular force of the Navy, otherwise meeting the condi- 
tions prescribed in section 10 of the Pay Readjustment Act of 1942, 
are entitled to payment of the money allowance in lieu of quarters 
for dependents on the same basis as that prescribed for enlisted men 
of the Navy generally. . 

The Servicemen’s Dependents Allowance Act of 1942, approved June 
23, 1942, 56 Stat. 381, 386, authorizes the payment of a family allow- 
ance to dependents of any enlisted man of the fourth to seventh grades 
in the Army, Navy, Marine Corps, etc., under the conditions therein 
prescribed. The act of October 26, 1943, 57 Stat. 577, amending the 
said 1942 act, extended the family allowance benefiits to dependents 
of enlisted men of the first, second and third grades. Section 8 of 
the latter act, as amended by section 9 (b) of the Armed Forces Volun- 
teer Recruitment Act of 1945, approved October 6, 1945, 59 Stat. 541, 
provides that the money allowance in lieu of quarters authorized by 
section 10 of the Pay Readjustment Act of 1942 shall not be payable 
for any period during which the family allowances to dependents 
of enlisted men of the first, second and third grades are being paid. 
Also, the said section 8, as amended, provides that an enlisted man 
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of the first, second, or third grade may at his option receive either the 
monetary allowance in lieu of quarters for dependents or have his 
dependents become entitled to receive the family allowance, “except 
that payment of the monetary allowance shall be made only for such 
periods, from the effective date of this Act, as the enlisted man has in 
effect an allotment of pay, in an amount not less than the amount 
of such monetary allowance, for the support of the dependents on 
whose account the allowance is claimed.” However, section 120 (i) 
of the act of June 23, 1942, as amended by section 13 of the act of Octo- 
ber 26, 1943, 57 Stat. 581, defines the term “man” or “enlisted man” as 
used in the act and expressly excludes from such definition members 
of the insular force of the Navy and of the Samoan native guard. 
Hence, since members of the insular force of the Navy and of the 
Samoan native guard are expressly excluded from the provisions of 
the Servicemen’s Dependents Allowance Act, it necessarily follows 
that they may not be regarded as subject to allotment requirements 
prescribed by section 108 of the said act, as amended. Accordingly, 
question (2) is answered in the affirmative. 


(B-57391) 


TRAVELING EXPENSES—HOME TO DEPOT—TAXICAB AND BUS FARES— 
EMPLOYEE RESIDING OUTSIDE LIMITS OF OFFICIAL STATION 





An employee who resides outside the corporate limits of his official station may 
be reimbursed for taxicab and bus fares at the beginning or end of an official 
trip, from, or to, his home to, or from, the rail terminal serving the area of 
his station, to the extent of the amount actually paid for transportation from, 
and to, the limits of his official station, not to exceed the amount of the 
established maximum taxicab fare between the limits of his official station 
and such rail terminal. 20 Comp. Gen. 315, amplified. 




















Comptroller General Warren to R. E. Kennard, Department of Agriculture, 
May 8, 1946: 


Reference is made to your letter of April 19, 1946, as follows: 


There is attached for your consideration travel reimbursement voucher bearing 
Bureau Number 4333 submitted by Mr. Grover F. Brown, an employee of this 
Service. 

Mr. Brown is re-claiming the amount of $1.60 administratively deducted from 
his travel voucher for the period from February 24 to March 8, 1946, inclusive. 

The deduction was based on our interpretation of a decision rendered by you 
to the Chairman, U. 8S. Maritime Commission, December 16, 1940 (20 C. G. 315). 
Although this decision related specifically to taxi fares, it has been interpreted 
to mean that a traveler residing outside the boundaries of his official station is 
not entitled to receive a greater amount for transportation from his home to 
station or vice versa than the maximum fare for transportation by the facilities 
actually used for a trip within the boundaries of such official station. 

Mr. Brown resides in the State of Virginia a considerable distance from the 
boundaries of the District of Columbia. On departure from his headquarters 
February 24, 1946 and again on arrival March 8, 1946, Mr. Brown traveled between 
the Union Station and the bus depot by taxi (one-way fare 30 cents) and between 
the bus depot and his residence by Greyhound bus (one-way fare 70 cents). For 
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each complete trip he claimed reimbursement in the amount of 90¢, basing his 
claim on the maximum amount which he could have been allowed for taxi fare. 
Of the total of $1.80 claimed, he was allowed 20¢, representing the maximum bus 
or street car fare between points anywhere within the District of Columbia in 
view of the fact that his voucher showed only “bus from residence to station.” 
On the basis of the facts now available, it appears that the amount deducted was 
excessive. 

A further reading of your decision referred to above (20 C. G. 315) conveys the 
idea that one of the principal factors upon which your decision was based 
involved the election of an employee to reside without the boundaries of his 
official station. In view of the present housing shortage and the fact that in many 
instances it is impossible for Government employees to find living quarters within 
the boundaries of their official stations the question arises as to whether it is 
now necessary to strictly adhere to your previous rulings. 

It will be appreciated if you will advise me, an Authorized Certifying Officer, 
as to whether I may properly certify the attached voucher for payment in the 
amount claimed or for some lesser amount. 


Paragraph 8 (a) of the Standardized Government Travel Regula- 
tions, as amended, reads as follows: 


(a) The usual taxicab fares from station, wharf, or other terminal to either 
place of abode or place of business, and from either place of abode or place of 
business to station, wharf, or other terminal will be allowed. 


In the referred to decision of December 16, 1940, to the Chairman, 
United States Maritime Commission, 20 Comp. Gen. 315, it was held, 
in pertinent part, as follows: 


As a practical matter, the employee is permitted to start his official trip from 
his home when it is unnecessary for him first to report to his office, but there is 
no intention manifested by the regulation or otherwise to reimburse an employee 
for the excess cost of transportation from his home located outside the corporate 
limits of his official station for the distance traveled outside such limits. This 
is a personal expense he is required to bear, whether reporting to his office, or 
whether beginning or ending an official trip away from his official station. When, 
as here, an officer or employee elects to reside at a place beyond the corporate 
boundaries of his official station and to which the taxicab rates established by 
competent authority for travel within the boundaries of the official station are 
not applicable, no sound reason is perceived why, because of that election, the 
Government should bear the cost of travel from his home to the limits of his 
official station simply because he begins an official trip from his home—such cost 
in the usual course of business being, as hereinbefore indicated, one required to 
be borne by him when reporting to his duty station and thus not being one con- 
stituting any additional burden upon him when he begins an official trip from 
home. In such cases the amount to be reimbursed as taxicab fare cannot exceed 
the maximum fare usually and lawfully chargeable to or from a point within the 
municipality in which the employee’s official station is located. 


The rule in the above-quoted decision relates to the maximum reim- 
bursement under paragraph 8 (a) of the Standardized Government 
Travel Regulations and does not purport to preclude reimbursement 
to the traveler for similar services by other public utilities. Hence, 
under the reported factual circumstances, the employee may be reim- 
bursed in an amount not to exceed the maximum taxicab fare usually 
and lawfully chargeable from, or to, the limits of the traveler’s official 
station to, or from, Union Station, not to exceed the amount of the 
taxicab and bus fares actually paid for transportation from, and to, 
the limits of his official station. Since an official trip is presumed to 
start from, and end at, his official station, whether the employee’s 
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residence was without the limits of his official station by election was 
not a material factor in the decision of December 16, 1940. 

The voucher, which is returned herewith, may be certified for pay- 
ment only in accordance with the foregoing. 


(B-53092) 


PAY—RETIRED—NAVY OFFICERS—ADVANCEMENT TO HIGHER 
GRADE UPON RETIREMENT 





A Navy officer who was advanced to the rank of lieutenant commander upon 
retirement pursuant to the provisions of section 12 (k) of the act of June 
23, 1938, as amended, and recalled to active duty in a higher wartime tempo- 
rary rank, is entitled, upon reverting to an inactive status, to receive retired 
pay, as provided in section 12 (b) of said act, computed on the basis of such 
higher rank in which he served satisfactorily as determined by the Secretary 
of the Navy under section 8 of the act of February 21, 1946, with credit for 
active duty after retirement as authorized by section 15 of the Pay Read- 
justment Act of 1942. 

A lieutenant of the Navy whose only service prior to November 12, 1918, was that 
of a midshipman at the Naval Academy may not be regarded as having 
“served in the Navy or Naval Reserve Force prior to November 12, 1918,” 
within the meaning of section 12 (k) of the act of June 23, 1938, as amended, 
so as to be entitled thereunder, upon retirement, to advancement to the 
grade of lieutenant commander on the retired list with the retired pay of 
that grade. 

A Navy officer who, immediately prior to service as a midshipman, had enlisted 
service during a period prior to November 12, 1918, is to be regarded as an 
officer who “served in any capacity as a member of the military or naval 
forces of the United States prior to November 12, 1918,” within the meaning 

of section 15, paragraph four, of the Pay Readjustment Act of 1942, so as 

to be entitled thereunder, upon voluntary retirement under section 12 (e) 

of act of June 23, 1938, to retired pay at the rate of 75 percent of his 

active duty pay at the time of retirement. 





Assistant Comptroller General Yates to the Secretary of the Navy, May 10, 1946: 
There has been considered your letter of October 11, 1945 (file 
JAG: II: WJG: z/L16-4(21) ), with enclosures from the Chief of the 


Bureau of Supplies and Accounts, requesting decision on several ques- 
tions as follows: 













(1) What is the correct rate of retired pay to which Lieutenant Commander 
Rowland D. Hill, Jr., U. S. Navy, Retired, 20371, will be entitled upon return to 
inactive duty status on November 1, 1945, under the conditions set forth in the 
enclosure? 

(2) An officer of the permanent rank of commander, who was commissioned 
ensign to rank from June 6, 1919, and who had prior enlisted and midshipman 
service from April 1, 1914, to May 31, 1916, and June 1, 1916, to June 5, 1919, re- 
spectively, is retired on his own application under the provisions of 34 U. 8. C. 
404 (e) on September 1, 1945. Is this officer entitled to payment of retired pay 
computed as 75 per centum of the active duty pay which he was receiving at 
the time of his retirement, as authorized by the fourth paragraph of section 15 
of the Pay Readjustment Act of 1942 (37 U. S. C. 115, Supp. IV)? 


The circumstances surrounding the retirement of Lieutenant Hill, 
as well as the precise question raised in his case by the Chief of the 
Bureau of Supplies and Accounts, are set forth in the enclosure of 
September 19, 1945, as follows: 
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Ref: (a) Act of March 4, 1913 (37 Stat. 891). 

(b) Section 12k of the Act of June 23, 1938, as amended by the Act of 
October 14, 1940 (34 U. S. Code 404 (k)). 

(c) Section 15 of the Pay Readjustment Act of 1942 (37 U. S. Code 115). 

(d) Section 5 of the Act of July 31, 1935 (49 Stat. 507), as amended by 
the Act of June 13, 1940 (54 Stat. 379, 380). 

(e) Section 2 of the Act of July 29, 1941 (55 Stat. 606). 

(f) Opinion of the Judge Advocate General, OO-Hill, Rowland D., 
P17-2 (391101) approved by the Secretary of the Navy on 16 
January 1940. 

(g) Decision of the Comptroller General B-20766, dated 13 October 1941 
(21 C. G., 319). 

Encl: (a) Copy of reference (f). 

1. In view of the ruling of the Comptroller General in reference (g) construing 
references (d) and (e) which govern retirement of certain Army officers, the 
Special Payments Division, Field Branch, Bureau of Supplies and Accounts, 
deems it advisable to request a decision as to the retired pay status of Lieutenant 
Commander Rowland D. Hill, Jr.. USN (Retired), and certain other officers 
placed on the retired list in the rank of Lieutenant Commander under the 
provisions of reference (b) by reason of service as midshipman prior to 12 
November 1918. 

2. Subject named officer was appointed a Midshipman on 20 June 1916 and on 
7 June 1919 accepted appointment as Ensign to rank from 6 June 1919. He 
was appointed a Lieutenant on 30 J'anuary 1928 to rank from 16 November 1925 
and on 30 June 1941 was transferred to the Retired List in accordance with the 
provisions of reference (b). In accordance with the second proviso of reference 
(b) and the interpretations placed thereon by the Judge Advocate General in 
reference (f), Lieutenant Hill was advanced to the rank of Lieutenant Com- 
mander on the retired list from 30 June 1941 and is thereby entitled to retired 
pay computed as set forth in the second proviso of reference (b) as follows: 

“Provided further, That lieutenants who served in the Navy or Naval Reserve 
Force prior to November 12, 1918, and who shall have completed not less than 
twenty-one years of service, and who subsequent to June 23, 1938, have been or 
shall hereafter be retired under any provision of law, shall be advanced to 
the grade of lieutenant commander on the retired list effective from date of retire- 
ment with the retired pay of that grade.” [Italics supplied. ] 

Lieutenant Commander Hill has been on continuous active duty since retire- 
ment, but under orders of 23 June 1945 he will be released from active duty at 
expiration of terminal leave on 31 October 1945. Such officer, therefore, on date 
of release from active duty will have 26 years 4 months and 25 days service 
creditable for pay purposes under the Pay Readjustment Act of 1942 and the 
Same amount of service for purpose of determining per centum rate applicable 
under section 12 (b) of the act of June 23, 1988 (34 U. S. Code 404 (b)). 

3. It will be noted that the Judge Advocate General, in reference (f), stated 
that service as a Midshipman may not be counted in computing the “twenty-one 
years of service” prescribed in reference (b) and that the status of having 
“served in the Navy or Naval Reserve Force prior to November 12, 1918” is not 
“length of service.” Therefore, it was concluded: 

“* * * that upon retirement after completing not less than twenty-one years 
service, exclusive of service as midshipman, Lieutenant Rowland D. Hill, Jr., if 
transferred to the retired list under the provisions ef section 12 (k) of the act 
of June 23, 1938, supra, must be advanced to the grade of lieutenant commander 
on the retired list.” 

4. The Comptroller General, in reference (g), in discussing the phrase “who 
served in any capacity as a member of the Military or Naval Forces of the United 
States prior to November 12, 1918” stated as follows: 

“The fact that the date November 12, 1918, is specified in the acts of June 13, 
1940, and July 29, 1941, is an indication that the Congress intended to place in 
a select class for retirement purposes, Army officers who had commissioned or 
enlisted service in the armed forces during the World War period, and prior to 
the signing of the armistice on November 11, 1918, but there is no substantial 
reason for concluding that the Congress intended to overcome the inhibition of 
the 1912 act and include in this select class officers whose only service prior to 
the signing of the Armistice was at the Military Academy or at the Naval Academy. 
This is made apparent by a comparison of the provision in the act of June 13, 
1940, with the prior provision in section 5 of the Act of July 31, 19385.” 
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It was held in reference (g) that Army officers whose only service prior to 
November 12, 1918, was cadet service in the Military Academy or Naval Academy 
are not entitled to the retirement benefits of the acts of June 13, 1940, and July 
29, 1941, since the general language “who served in any capacity * * * prior 
to November 12, 1918,” as used in said acts to specify the class of Army officers 
entitled to the benefits provided therein, does not overcome the specific prohibition 
in section 6 of the Act of August 24, 1912, against counting Academy service 
“in computing for any purpose the length of service of any officer of the Army.” 
Section 6 of the act of August 24, 1912 (37 Stat. 594), relating to the Army, and 
the act of March 4, 1913 (37 Stat. 891), relating to the Navy and Marine Corps, 
are substantially the same in content. In view of the foregoing, it is recom- 
mended that action be taken to secure a decision of the Comptroller General as 
to the retired pay to which Lieutenant Commander Hill will be entitled. 


Section 12 (k) of the act of June 23, 1938, 52 Stat. 950, as amended 
by the act of October 14, 1940, 54 Stat. 1174, 1175; 34 U.S. C. 404 (k), 
provides as follows: 


Lieutenant commanders and lieutenants with date of rank as such prior to 
June 23, 1938, and lieutenants (junior grade) who on that date were carried as 
additional numbers in grade by reason of not having been recommended for pro- 
motion, shall, at their own request, in lieu of honorable discharge as provided in 
subsection (c) of this section, be retired on June 30 of the fiscal year in which 
they fail of selection as best fitted the second time or on June 30 of the fiscal year 
in which they complete the period of service designated in the Act of March 3, 
1931, as amended (U. S. C., title 34, Supp. III, secs. 286a and 286i), whichever 
date shall be later with retired pay computed as provided in subsection (b) of 
this section: Provided, That any officer retained on the active list pursuant to 
this subsection shall be ineligible for consideration for promotion by subsequent 
selection boards: Provided further, That lieutenants who served in the Navy or 
Naval Reserve Force prior to November 12, 1918, and who shall have completed 
not less than twenty-one years of service, and who subsequent to June 23, 1938, 
have been or shall hereafter be retired under any provision of law, shall be 
advanced to the grade of lieutenant commander on the retired list effective from 
date of retirement with the retired pay of that grade. 


The retired pay authorized under section 12 (b) of the act of June 23, 


1938, 52 Stat. 949,34 U. S. C. 404 (b), referred to in the said section 
12 (k), is as follows: 


* * * 216 per centum of their active-duty pay at the time of retirement 
multiplied by the number of years of service for which entitled to credit in the 
computation of their pay on the active list, not to exceed a total of 75 per centum 
of said active-duty pay * * * 


The opinion dated January 16, 1940, of the Judge Advocate General 
of the Navy, referred to in the letter of the Chief of the Bureau of 
Supplies and Accounts, wherein it was concluded that Lieutenant Hill 
by reason of service as a midshipman at the Naval Academy during the 
period June 20, 1916, to June 6, 1919, is to be regarded as having “served 
‘in the Navy or Naval Reserve Force prior to November 12, 1918,” 
within the meaning of the said section 12 (k), is as follows: 


References: (a) Let. of Lt. Hill to SecNav. dated Noy. 1, 1939. 
(b) C. 0. US. S. S. CAPELLA Ist ind. of Nov. 1, 1939, file AK13/00- 
RDH/Ex (478). 
(c) J. A. G. 2nd Ind. of Nov. 9, 1939, file OO-Hill, Rowland D./P17-2 
(391101). 
(d) BuNav 3rd ind. of Nov. 27, 1939, file 20371-133 Nav-327-MW. 

1. In reference (a) Lieutenant Rowland D. Hill, Jr., U. S. Navy, requests 
information as to whether upon retirement in accordance with the provisions of 
the Line Personnel Act of June 23, 1938, he will be advanced to the grade of 
Lieutenant Commander with the rank and pay of that grade. 
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2. Lieutenant Hill has twice failed of selection as best fitted for promotion to 
the grade of lieutenant commander, and in lieu of honorable discharge as pro- 
vided in section 12 (c) of the Act of June 23, 1988 (34 U. S. C. Supp. 404 (c) ), he 
has requested retention on the active list in accordance with the provisions of 
section 12 (k) of the same act (34 U.S. C. Supp. 404 (k)). Unless recommended 
for selection prior thereto Lieutenant Hill will be subject to retirement on June 
80, 1941. He was appointed a midshipman on June 20, 1916, and served on the 
U. S. S. MICHIGAN as a midshipman from May 29, 1917 to August 23, 1917, and 
on the U. S. S. NORTH CAROLINA from June 7, 1918 to August 21, 1918. He 
was commissioned ensign from June 7, 1919. 

8. Section 12 (k) of the Act of June 23, 1938, contains the following proviso: 

“That lieutenants who served in the Navy or Naval Reserve Force prior to 
November 12, 1918, and who shall have completed not less than twenty-one years 
of service shall on retirement as provided in this subsection be advanced to the 
grade of lieutenant commander on the retired list with the retired pay of that 
grade.” 

4. The question for determination in this case is whether a midshipman who 
participated in cruises on board combatant vessels of the Navy in active service 
during the World War prior to November 12, 1918, may be considered as having 
“served in the Navy” within the meaning of section 12 (k) of the Act of June 23, 
1938, supra. 

5. Service of a midshipman at the Naval Academy after March 4, 1913, may 
not be counted in computing for any purpose the length of service of any officer 
in the Navy or in the Marine Corps. (Act of March 4, 1913, as amended, 34 
U. 8. C. 230) This Act provides that— 

“The service of a midshipman at the United States Naval Academy, or that 
of a cadet at the United States Military Academy, appointed to the United States 
Naval Academy, or to the United States Military Academy, after March 4, 1913, 
shall not be counted in computing for any purpose the length of service of any 
officer in the Navy or in the Marine Corps.” 

6. It is apparent from a consideration of the Act of March 4, 1913, supra, 
together with section 12 (k) of the Act of June 23, 1938, that service as a mid- 
shipman may not be counted in computing the period of “not less than twenty-one 
years of service” referred to in section 12 (k), since this period constitutes 
“length of service” within the meaning of the Act of March 4, 1913. In this 
connection in construing substantially the same language in section 9 (c) of 
the Act of June 23, 1938, it was held in an opinion of the Judge Advocate General, 
approved by the Secretary of the Navy October 19, 1938 (C. M. O. 7, 1938, 68), 
that the service to be counted in cases of officers “of less than twenty-one years’ 
service” whose performance of duty has been unsatisfactory, would not include 
service as a midshipman if appointed to the Naval Academy after March 4, 
1913. Similarly the term, “twenty years’ service’ as used in section 12 (i) in 
connection with the discharge or retirement of officers who fail on professional 
examination, was held not to include service as a midshipman if appointed to 
the Naval Academy after March 4, 1913. 

7. Since the term “not less than twenty-one years of service” appears in the 
same section and in the same proviso of the Act of June 23, 1938, as the term 
“who served in the Navy or Naval Reserve Force prior to November 12, 1918,” 
the question is presented as to whether service that may not be included within 
the former term may be accepted as constituting service under the latter term. 

8. Subsequent to March 4, 1913, it was held that midshipmen were in the 
active service and entitled to the benefits of the War Risk Insurance Act, as 
amended, and the World War Veterans’ Act of 1924, as amended (38 U. S. C., 
Chapt. 10) when they were assigned to duty on board a ship, including a practice 
cruise, but not while pursuing their studies at the Naval Academy (Let. Adm. 
of Vets’ Affairs, file OL11/L16-9 (331109) of Feb. 5, 1934). The distinction 
was made because the legislation referred to specifically required that service 
that could be considered must have been active service. 

9. For service as midshipmen during the World War midshipmen were issued 
victory medals, with Atlantic Fleet clasps in the cases of those who served on 
combatant vessels, under authority of the Act of Congress of May 13, 1908 (35 
Stat. 132), which authorized the preparation and distribution of badges and rib- 
bons to officers and men of the Navy and Marine Corps who participated in 
engagements and campaigns deemed worthy of such commemoration. Article 
A-1025, Bureau of Navigation Manual, provides for the award of the victory 
medal in part as follows: 
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“A war service medal to be known as a Victory medal will be awarded to 
all. persons in the naval service who served on active duty between April 6, 
1917, and November 11, 1918, * * *.” 

10. The Navy Department has consistently held that midshipmen are in the 
naval service as well while at the Naval Academy as while on cruises, (L. R. 
N. A., Supp., P. 148; file QW13/OL11 (300217) of February 26, 1930; file OL11/ 
P17-1 (310131) of February 10, 1931; file 00-Demarest, Clayton/A18s (331127) of 
December 1, 1933; file OL11/L16-9 (331109) of December 12, 1933) (See also Art. 
149 (3), Navy Regulations ; Sec. 883, Naval Courts and Boards; 25 Op. Atty. Gen. 
579; 30 Op. Atty. Gen. 457.) The pertinent decisions have been based upon opin- 
ions of the Supreme Court therein cited and in part because of the fact that mid- 
shipmen are subject to the laws and regulations for the government of the Navy 
including trial by court-martial. 

11. In the case of United States vs. Morton (112 U. S. 1), the Supreme Court 
held that “the corps of cadets of the Military Academy was a part of the army 
of the United States, and a person serving as a cadet was serving in the Army.” 
This opinion was followed by the case of United States vs. Baker (125 U. 8. 646) 
in which the Supreme Court held that a midshipman at the Naval Academy was an 
officer of the Navy. Of like effect were the cases of United States vs. Henee (124 
U. 8. 309), United States vs. Cook (128 U. S. 254), and United States vs. Watson 
(130 U. S. 80). 

12. In the case of United States vs. Noce (268 U. 8S. 613), the Supreme Court 
after considering the Morton case and the Watson case, supra, held that the Act of 
March 4, 1913, supra, had not been repealed by subsequent legislation, but it did 
not indicate that service at the Naval Academy or the Military Academy could not 
be considered as service in the Navy, where not specifically precluded by law from 
being so considered. 

13. It was held in connection with the provision in the Act of June 29, 1906 (34 
Stat. 554), authorizing advanced rank on the retired list of officers who served as 
officer or enlisted man in the Civil War, that an officer who served as a cadet was 
= = of the Navy “who served during the Civil War”. (L. R. N. A. Supp., P. 


14. The fact that it was necessary to enact the legislation contained in the 


Act of March 4, 1913, supra, prohibiting the counting of service at the Naval 
Academy as service in the Navy for the purposes therein specified, is in itself 
indicative that such service does constitute naval service and may be considered 
as such for purposes not prohibited by law. Similarly, in the “World War 
Adjusted Compensation Act”, after defining a veteran as any person “a member 
of the military or naval forces of the United States at any time after April 5, 
1917, and before November 12, 1918”, it was provided that service as a midshipman 
should not be counted in computing adjusted compensation. 

15. There can be no question, as above stated, that in view of the provisions 
of the Act of March 4, 1913, supra, service as a midshipman may not be counted 
in computing the “twenty-one years of service” prescribed in section 12 (k) of 
the Act of June 23, 1988. However, the status of having “served in the Navy or 
Naval Reserve Force prior to November 12, 1918” is not “length of service”. It 
is pertinent in this connection that the word “served” is used in the legislation 
under consideration rather than the more restricted term “active service”. Where 
the wording of a statute is unambiguous it may not be extended to cover matters 
not included within its terms. (L. R.N. A. p.13) Therefore the provisions of the 
Act of March 4, 1913, should not be construed to extend beyond the obvious 
meaning of the words used therein. 

16. Specifically answering the question presented, it is the opinion of this 
office that upon retirement after completing not less than twenty-one years service, 
exclusive of service as a midshipman, Lieutenant Rowland D. Hill, Jr., if trans- 
ferred to the retired list under the provisions of section 12 (k) of the Act of June 
23, 1938, supra, must be advanced to the grade of lieutenant commander on the 


retired list. 

Thus it appears that Lieutenant Hill was retired on June 30, 1941, 
upon completion of more than 21 years’ service and was advanced to 
the grade of lieutenant commander in accordance with the above- 
quoted opinion of the Judge Advocate General of the Navy construing 
section 12 (k) of the act of June 23, 1938, as amended, but that doubt 
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now has arisen as to whether the officer is entitled to the retired pay of 
a lieutenant commander in view of the contrary conclusion reached 
in the decision of October 13, 1941, 21 Comp. Gen. 319, construing a 
similar statutory provision applicable to officers of the Army. Also, 
it is noted that while the officer here involved was retired on June 30, 
1941, as a lieutenant commander, he immediately was recalled to active 
duty; that he was appointed a temporary commander on August 27, 
1943, pursuant to the act of July 24, 1941, 55 Stat. 603 (Register of 
Commissioned and Warrant Officers of the U. S. Navy and Marine 
Corps, July 1, 1945, page 526); and that he returned to an inactive 
duty status October 31, 1945. In view of the officer’s appointment as 
a temporary commander while serving on active duty there are for 
consideration the provisions of Public Law 305, approved February 21, 
1946, enacted subsequent to your present submission, section 8 of which, 
60 Stat. ¥8, provides in pertinent part as follows: 

Sec. 8. (a) Section 10 of the Act approved July 24, 1941 (55 Stat. 605), is 
hereby amended to read as follows: 

“Sec. 10. (a) Personnel appointed or advanced under the authority of this Act 
may be continued in their temporary status during such period as the President 
May determine, but not longer than six months after the termination of war or 
national emergency or, in the case of reserve and retired personnel, not longer 
than the period herein specified or the date of release from active duty whichever 
is the earlier and in no case longer than six months after the termination of war 
or national emergency. Upon the termination of their temporary status such 
personnel on the active list of the Regular Navy and Marine Corps shall assume 
their permanent status and those of the retired list and of the respective Reserve 
Components, including the Fleet Reserve and Fleet Marine Corps Reserve, shall 
have, when returned to an inactive status, the highest grade and rank in which, 
as determined by the Secretary of the Navy, they served satisfactorily under a 
temporary appointment, unless entitled to the same or higher grade and rank 
pursuant to section 8 of this Act, as now or hereafter amended. 

“(b) (1) Personnel of the retired list returned to an inactive status with higher 
rank pursuant to subsection (a) shall receive retired pay computed at the rate 
prescribed by law and applicable in each individual case but based upon such 


higher rank. 
2 * o s s * a 


“(c) Personnel of the classes described above who have been retired or released 
from active duty prior to the date of this amendment shall be entitled to the 
benefits of this section from the date of retirement or release from active duty, 
as the case may be.” 

Under the retroactive provisions of the said section 8, authorizing 
personnel on the retired list returned to an inactive status with higher 
temporary rank to receive retired pay, computed at the rate prescribed 
by law and applicable in each individual case, based upon such higher 
temporary rank, the officer here involved, having been appointed a 
temporary commander pursuant to the act of July 24, 1941, and having 
been returned to an inactive status, is entitled to retired pay as provided 
in section 12 (b) of the act of June 23, 1938, swpra, on the basis of the 
highest grade or rank in which, as determined by the Secretary of the 
Navy, he served satisfactorily under a temporary appointment. Also, 
the second paragraph of section 15 of the Pay Readjustment Act of 
1942, 56 Stat. 367, 368, provides as follows: j 
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In the computation of the retired pay of officers heretofore or hereafter retired 

with pay at the rate of 244, 3, or 4 per centum of the active duty pay received 
by them at the time of retirement multiplied by the number of years of service 
for which entitled to credit in the computation of their pay on the active list, not 
to exceed a total of 75 per centum of said active duty pay, active duty performed 
by such retired officers subsequent to the date of their retirement shall be 
counted for the purpose of computing percentage rates and increases with re- 
spect to their retired pay. The increases shall be at the rate of 2%, 3, or 4 per 
centum for each year of active duty and a fractional year of six months or more 
shall be considered a full year in computing the number of years: Provided, 
That the increased retired pay of such retired officers shall in no case exceed 
75 per centum of the active duty pay as authorized by existing law. 
Under the express provision of the said section 15, the active duty 
performed by Commander Hill subsequent to retirement may be 
added to his service prior to retirement in computing the retired pay 
to which he is entitled upon return to inactive duty. In this con- 
nection see 21 Comp. Gen. 301. Accordingly, in answer to the first 
question presented, I have to advise that since the officer had com- 
pleted 22 years and 24 days’ active commissioned service prior to re- 
tirement on June 30, 1941, and 4 years and 4 months’ active duty sub- 
sequent to retirement, or a total of 26 years, 4 months, and 24 days, he 
is entitled, upon return to inactive duty, to 65 per centum (26 x 214) 
of the active duty pay of a commander with over 24 but less than 27 
years’ service, assuming, of course, that such is the highest grade and 
rank in which, as determined by the Secretary of the Navy, he served 
satisfactorily under a temporary appointment. 

While the provisions of the act of February 21, 1946, and the par- 
ticular circumstances relating to Commander Hill make it unnecessary 
to decide whether he, as a midshipman, may be considered as having 
“ . \ ° ar 

served in the Navy or Naval Reserve Force prior to November 12, 
1918,” it is understood that a decision is desired on the matter gen- 
erally, inasmuch as other lieutenants of the Navy have been retired 
and advanced to the grade of lieutenant commander with the retired 
pay of that grade under the provisions of section 12 (k) of the act of 
June 23, 1938, as amended, but either were not called to active duty, or 
if called to active duty did not receive a temporary appointment to a 
higher grade or rank. 

In the said decision of October 13, 1941, 21 Comp. Gen. 319, it was 
concluded that an Army officer whose only service prior to November 
12, 1918, consisted of service as a cadet at the Military Academy may 
not be regarded as having “served in any capacity as a member of 
the military or naval forces of the United States prior to November 
12, 1918” within the meaning of the acts of June 13, 1940, 54 Stat. 
379, 380, and July 29, 1941, 55 Stat. 606, authorizing increased retired 
pay benefits for officers of the Army who had so served. The con- 
clusion in that decision was on the basis that the legislative purpose 
of the said 1940 and 1941 acts was to place in a select class for retire- 
ment purposes Army oflicers who had commissioned or enlisted serv- 
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ice in the armed forces prior to the signing of the armistice on 
November 11, 1918, and that the prohibition in section 6 of the act 
of August 24, 1912, 37 Stat 594, against counting cadet service “in 
computing for any purpose the length of service of any officer of the 
Army,” was intended not only to preclude the counting of cadet serv- 
ice in determining length of service but also the counting of such 
service in determining whether an Army officer had service for 
increased retirement or retired pay benefits within the meaning of 
such laws as the said acts of June 13, 1940, and July 29, 1941. How- 
ever, the opinion of the Judge Advocate General of the Navy—ren- 
dered approximately two years prior to the said decision relating to 
Army officers—reached a contrary conclusion on the basis of certain 
court cases holding that midshipmen at the Naval Academy are 
officers in the Navy; that under the “Act of June 29, 1906 (34 Stat. 
554)”—presumably section 11 of the act of March 3, 1899, 30 Stat. 
1007, providing that officers of the Navy “who served during the 
civil war” shall be retired with the rank and pay of the next higher 
grade—an officer of the Navy who served as a midshipman has been 
held to be an officer of the Navy who “served during the civil war”; 
and, also, that the act of March 4, 1913, 37 Stat. 891 (34 U. S. C. 230), 
precluding the counting of service as a midshipman or cadet by per- 
sons appointed to the military or naval academies after that date “in 
computing for any purpose the length of service of any officer in the 
Navy or in the Marine Corps,” has reference only to determining 
“length of service” for retirement and longevity pay purposes and 
not to the “status” of such midshipmen or cadets. 

Presumably, the court cases relied upon in the opinion of the Judge 
Advocate General for the proposition that midshipmen are officers 
of the Navy who “served during the civil war” within the meaning of 
section 11 of the act of March 3, 1899, are the Jasper and Moser cases. 
In Jasper v. United States, 38 C. Cls. 203 (1903), the court had before 
it a question similar to that here involved, that is, whether a person 
who entered the Naval Academy on July 21, 1864, and graduated June 
2, 1868, should be considered “an officer of the Navy” who “served 
during the civil war” within the meaning of section 11 of the act 
of March 3, 1899, 30 Stat. 1007, providing that officers who so served 
should be retired with the rank and pay of the next higher grade. The 
opinion in that case is in part as follows: 

It has been held that a midshipman at the Naval Academy is an officer of the 
Navy, and that while pursuing his education there that he is serving as such. 
(Baker's case, 23 C. Cls. R., 181; 125 U. S., 646.) 

It has also been held that a cadet midshipman at the Naval Academy is an 
officer of the Navy, and that his service there is to be reckoned when estimating 
his longevity pay. (United States v. Cook, 128 U. S., 254.) 

But these decisions do not touch the question involved in the present case. 


The claimant did not enter the Naval Academy until July 21, 1864. He was in 
service there as a student until he was graduated, June 2, 1868. He was retired 
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September 21, 1899, with the rank he then held, commander. The question 
therefore is whether an undergraduate at the Naval Academy pursuing his studies 
there during the period or a part of the period of the civil war, was, within the 
intent of the Navy personnel act 8d March 1899, “an officer of the Navy, with a 
creditable record, who has served during the civil war.” : 

To give to the statute the interpretation for which the claimant contends would 
be to reduce the significance of its language to a mere date. If that was the 
legislative intent, Congress might as well, or better, have provided that all 
officers of the Navy having a creditable record, who served at any time before 
the 30th of June, 1865, shall be retired with the rank and three-fourths of the 
pay of the next higher grade. To the court it seems plain that Congress intended 
to make a highly favorable exception in the general rule of retirement in favor 
of officers who were in fact veterans of the civil war. 

The decisions before cited do, indeed, hold that an undergraduate of the 
Naval Academy is an officer and that his academic course is service; and the 
statute does, indeed, say that an officer with a creditable record, who served 
during the civil war, shall be retired with the rank and three-fourths pay of the 
next higher grade. Taken literally, the words of these decisions and this statute 
are applicable to the claimant’s case, but statutes are to be interpreted so as to 
give effect to the purpose of the law-making power; and to the legislative intent 
is to [be] ascribed a reasonable and not a technical meaning; and in ascertain- 
ing that meaning it is the duty of courts to consider the facts and circum- 
stances which induce the legislation. The purpose of Congress in the legislation 
before us was not to fix by the words “during the civil war” dates at which the 
benefit of the statute should begin and end, but to bestow a suitable benefit upon 
actual officers who actually served in the civil war, or at least who voluntarily 
offered and obligated themselves to encounter its hardships and dangers. 

The counsel for defendants has raised a jurisdictional question, to wit, that 
the finding of the retiring board, approved by the Secretary of the Navy, is final 
and can not be reviewed by the courts. But the facts being undisputed and a 
matter of record, it is manifest that the decision in regard to the claimant’s right 
to retirement upon the rank of a higher grade than that which he held on the 
active list turned upon the proper construction of an act of Congress. Under 
the decision of the Supreme Court in the recent case of Medbury v. The United 
States (173 U. S. 492), such a decision, where it is adverse to a claimant and 
oe the determination of a question of legal right is subject to judicial 
review. 


The petition dismissed. 
Thereafter, on December 5, 1904 (40 C. Cls. 76), the court, in grant- 
ing a motion for a new trial in that case, stated that it had overlooked 
the fact that midshipmen at the Naval Academy were liable to be and 
actually were called into the service during the Civil War, and that 
the court was satisfied that there was error in its original conclusion 
in that case. A hearing on the case was postponed, however, pending 
determination by the Navy Department as to whether the officer had 
“a creditable record” as required by the statute. Before the final 
decision was rendered in that case, the court considered the Moser case, 
42 C. Cls. 86, January 7, 1907, involving the same question as that 
presented in the Jasper case, with the exception that Moser had per- 
formed no service other than that required of him as a student at the 
Naval Academy. In its opinion in that case the court pointed out 
that service as a midshipman at the Naval Academy was included in 
computing the 40 years’ service required for retirement, and after 
quoting from the Baker case, 125 U. S. 646, holding that midshipmen 
at the Naval Academy are “officers of the Navy” within the meaning 
of the act of March 3, 1883, 22 Stat. 473, authorizing such officers to 
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be credited with time served as officers or enlisted men for pay pur- 
poses, the court concluded that under the ruling in the Baker case, 
Moser must be regarded as an officer of the Navy, and, therefore, his 
service as a midshipman constituted service “during the civil war” 
within the meaning of said section 11 of the act of March 3, 1899, not- 
withstanding the fact that he was not ordered to active duty on board 
ship or otherwise while pursuing his studies at the Naval Academy. 
Shortly thereafter the court rendered its opinion on the new trial in 
the Jasper case (43 C. Cls. 368, April 20, 1908). In that case the 
court’s attention had been invited for the first time to the provision 
in the act of June 29, 1906, 34 Stat. 554—enacted subsequent to the 
granting of the motion for a new trial in the Jasper case—authorizing 
officers of the Navy who served with credit as an officer or enlisted 
man in the regular or volunteer forces during the civil war prior to 
April 9, 1865, otherwise than as a cadet, who had theretofore been, or 
might thereafter be, retired on account of age, etc., to be placed on 
the retired list of the Navy with the rank and retired pay of one grade 
higher than that actually held by him at the time of retirement, with 
the proviso that the act should not apply, inter alia, to any officer who 
received an advance of grade at or since the date of retirement. In its 
opinion the court stated that, in the absence of the provision in the 
act of June 29, 1906, specifically excluding service as a cadet as time 
served as an officer during the Civil War, it would feel constrained to 
adhere to its views in favor of the officers in ruling on the motion for 
a new trial in the Jasper case (40 C. Cls. 76), and in its decision in the 
Moser case (42 C. Cls. 86), under the rulings in the Baker and Cook 
cases, 125 U. S. 646, and 128 id. 254, holding that midshipmen at the 
Naval Academy are “oflicers of the Navy” and, as such, were entitled 
to count midshipman service for retirement and longevity pay pur- 
poses. However, the court went on to point out that the Navy De- 
partment had denied Jasper’s—and presumably Moser’s—application 
for retirement in the next higher grade on the basis that his service 
as a midshipman at the Naval Academy was not service during the 
Civil War and that the act of June 29, 1906, in effect ratified the ad- 
ministrative construction of the 1899 statute in that respect. Hence, 
the court concluded that Jasper, although retired prior to the act of 
June 29, 1906, was not entitled under section 11 of the act of March 3, 
1899, by reason of his midshipman service during the Civil War to 
be retired in the next higher grade with the retired pay of such higher 
grade. The court further stated by way of dicta that if its attention 
had been invited to the said act of June 29, 1906, at the time it granted 
the motion for a new trial in the Jasper case and rendered the deci- 
sion in the Moser case it “would not in the face of that statute ratifying 
the action of the Navy Department in its construction of section 11 
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have given judgment for the claimant [Moser], without which he could 
not have been advanced in grade and pay.” Thereafter, in view of the 
dicta in the Jasper case, the Government discontinued payments of 
retired pay to Moser on the basis of the next higher grade and he again 
filed suit in the Court of Claims (49 C. Cls. 285) and, while the court 
upheld Moser’s right to receive retired pay on the basis of the next 
higher grade, such decision rested on the proposition that the prior 
Moser case was identical with the case at bar and the issues had been 
tried and determined, and, therefore, the judgment in the former case 
was ves judicata and conclusive upon the parties. That decision was 
affirmed on such basis by the Supreme Court of the United States on 
November 17, 1924. 266 U. S. 236. ‘Thus, it will be seen that after its 
attention had been invited to the 1906 act, the Court of Claims did 
not—as indicated in the opinion of the Judge Advocate General—hold 
that midshipmen at the Naval Academy are oflicers of the Navy who 
“served during the civil war” within the meaning of section 11 of the 
act of March 3, 1899. On the contrary the court’s final conclusion in 
the Jasper case (43 C. Cls. 368), on the merits of the question was that 
midshipmen are not officers of the Navy who “served during the civil 
war” within the meaning of the 1899 statute. 

As stated in the opinion of the Judge Advocate General, the Mor- 
ton case (112 U. 8. 1), Baker case (125 U.S. 646), Cook case (128 
U. S. 254), and similar cases, have held that cadets and midshipmen 
are officers of the Army or Navy, as the case may be, and that service 
as a cadet or midshipman is service in the Army or Navy, and, as 
such, is to be credited in computing longevity pay. However, section 
6 of the act of August 24, 1912, 37 Stat. 594, and the act of March 4, 
1913, 37 Stat 891, providing that service of cadets and midshipmen 
thereafter appointed should not be counted thereafter in computing 
for any purpose the length of service respectively of any officer in the 
Army or of any officer in the Navy or Marine Corps, nullified the 
effect of those decisions. Voce vy. United States, 268 U.S. 613. It will 
thus be seen that the Congress on three separate occasions within a 
period of seven years enacted legislation (act of June 29, 1906, and 
the 1912 and 1913 acts, supra), solely for the purpose of nullifying the 
effect of court decisions holding that service as cadets and midship- 
men was required to be credited for increased monetary benefits au- 
thorized for service as officers of the Army and Navy, generally. 

While the opinion of the Judge Advocate General in the Hill case 
recognizes that service as a midshipman may not be counted in com- 
puting the “twenty-one years of service” required under section 12(k) 
of the act of June 23, 1938, as amended, it is argued that the status 
of having “served in the Navy or Naval Reserve Force prior to Novem- 
ber 12, 1918,” is not a matter of “length of service” within the meaning 
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of the 1912 and 1913 statutes. While literally the term “length of 
service” as used in those statutes might be viewed as having no direct 
application to the question of whether midshipmen may be regarded 
as having “served in the Navy or Naval Reserve Force prior to Novem- 
ber 12, 1918,” the said provisions in the 1912 and 1913 statutes ex- 
emplify the definite legislative policy of distinguishing between serv- 
ice as a cadet or midshipman and service as an officer or enlisted man 
of the Army or Navy under statutes granting increased monetary 
benefits on account of service in such armed forces. The reasons in- 
ducing the enactment of such provisions in the 1912 and 1913 statutes, 
excluding cadet and midshipman service in computing for any pur- 
pose the length of service of officers of the Army, Navy and Marine 
Corps, are explained in the report of the Committee on Military 
Affairs, House of Representatives (Report No. 270, page 65, 62d Con- 
gress, 2d Session), respecting provisions in H. R. 18956 later incor- 
porated in H. R. 25531, which became section 6 of the act of August 
24,1912. The said report is in part as follows: 


Section 7 of the bill [later changed to section 6] also proposes that service 
as a cadet of the United States Military Academy, or as a naval cadet or mid- 
shipman, shall not be counted in computing for any purpose the length of service 
of any officer of the Army. In computing length of service of officers of the 
Army in order to determine their right to the 10 per cent increase of pay that is 
allowed by law for each five-year period during 20 years of active service, it has 
been the practice of the War Department for a considerable number of years to 
count the time previously spent by such officers as pupils undergoing instruction, 
at the expense of the United States, as cadets of the Military Academy or as naval 
cadets or midshipmen, this instruction being for the purpose of enabling them 
to secure appointments as second lieutenants in the Army or as ensigns in the 
Navy. The result of this practice is that a graduate of the Military Academy 
who was appointed a second lieutenant, after having been educated for that 
appointment for four or more years wholly at the expense of the Government, 
receives his first 10 per cent increase of pay after not more than one year of 
of service as a commissioned officer, whereas the second lieutenant who is ap- 
pointed from civil life, after having been fitted for the appointment wholly at 
his own expense, must serve for five full years as a commissioned officer before 
he can receive his first 10 per cent increase of pay. And the same disparity be- 
tween the two cases continues to the end, the graduate of the academy receiving 
each succeeding longevity increase of pay at least four years in advance of the 
officer appointed at the same time from civil life. Moreover, if, as is not in- 
frequently the case, a cadet is retained at the academy for five years because of 
his inability to keep up with his class and complete the course in the prescribed 
four years, he receives his first longevity increase of pay immediately upon be- 
ing graduated and commissioned as a second lieutenant. In other words, his 
own deficiency or inability as a student gives him an advantage of a year, in 
respect of service increase of pay, over those who were graduated and com- 
missioned with him after completing the course in four years; and it gives him 
an advantage of five years over second lieutenants appointed from civil life. 
Former naval cadets or midshipmen, of whom a good many have been appointed 
second lieutenants in the Army, begin their military careers with an allowance 
of from four to six years’ service for longevity pay purposes, and the advantage 
thus given them in this respect over graduates of the Military Academy and 
appointees from civil life continues through all of the four periods for which 
increase of pay for length of service is allowed by law. 

It is but just to say that this preposterous practice did not originaté with 
the War Department. It was the result of a decision rendered by the Supreme 
Court October 27, 1884 (Morton v. U. S., 112 U. S. 1), to the effect that the time 
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during which a person has served as a cadet is to be regarded as “actual time 
of service in the Army” within the meaning of the Army appropriation act ap- 
proved February 24, 1881 (21 Stat. L., 346), which provided that “the actual 


time of service in the Army or Navy, or both, shall be allowed all officers in 
computing their pay.” 


The total number of officers of the Army, active and retired, who are now en- 
joying longevity increases of pay to which they would not be entitled if it were 
not for the privilege of counting time spent by them as cadets of the Military 
Academy or as naval cadets or midshipment is 1,166, and the total amount of 
the increases of pay so enjoyed is $248,462.50 annually. 

In addition to counting service as a cadet of the Military Academy in com- 
puting length of service for longevity increase of pay, such service is counted 
under the law authorizing the retirement of officers on their own applications 
after 30 years of service. The graduate of the Military Academy is eligible for 
retirement under that law after 26 years’ service as a commissioned officer, 
whereas the officer appointed from civil life must serve 30 full years before 
his application for retirement under that law can be favorably considered. 
Similarly, cadet service is counted in determining the eligibility of officers for 
retirement under the law that requires that they shall be retired on their own 
applications after 40 years of service. These are additional discriminations 
against the civilian appointee, who pays for his own preliminary education, 
and in favor of the graduate of the Military Academy, who is educated for his 
commission at the expense of the Government. 

It is believed that this practice of counting the period of cadet service in com- 
puting the length of service of officers for any purpose is as indefensible as it 
is illogical and unfair, and consequently it is proposed by section 7 of the bill 
to abolish it * * * 

Thus it clearly appears that the legislative purpose of the provisions 
in the 1912 and 1913 statutes was to abolish the so denominated “pre- 
posterous,” “indefensible,” “illogical and unfair” practice of per- 
mitting officers to receive increased monetary benefits on the basis of 
having had prior service as cadets or midshipmen at the military or 
naval academies. The primary object was to end the resulting dis- 
crimination in pay and retirement benefits in favor of Academy men 
as against officers appointed from civil life who had paid for their 
own preliminary education. To view the said provisions in the 1912 
and 1913 statutes as prohibiting the inclusion of cadet and midship- 
man service in determining the length of service for retirement and 
longevity pay purposes but as permitting the inclusion thereof so 
as to bestow a substantial increase in the retired rank and pay on 
certain officers of the Army and Navy solely because of such cadet 
or midshipman service would but renew in a slightly different form 
such legislatively proscribed discrimination and would seem to ignore 
completely the clear legislative policy and purpose in that respect 
as expressed in the 1906, 1912 and 1913 statutes. It will be noted that 
a provision like that appearing in the acts of June 13, 1940, and July 
29, 1941, applicable to Army officers, is contained in the fourth para- 
graph of section 15 of the Pay Readjustment Act of 1942, approved 
June 16, 1942, 56 Stat. 368, the purpose thereof being to extend to 
officers of the Navy certain increased retired pay benefits bestowed 
upon Army officers by the act of June 13, 1940. See decision of Sep- 


tember 18, 1945, 25 Comp. Gen. 274. Although this office theretofore 
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had construed the said 1940 and 1941 acts as not authorizing the in- 
clusion of cadet service in determining whether an officer had served 
in the military or naval forces prior to November 12, 1918 (21 Comp. 
Gen. 319), no attempt appears to have been made to have such service 
included upon the subsequent enactment of the said similar provision 
in the act of June 16, 1942. A further example of the legislative policy 
of excluding cadets and midshipmen from the monetary benefits 
bestowed upon members of the armed forces generally, is contained 
in section 1b (7) of the Mustering-Out Payment Act of 1944, 58 Stat. 
8, 9, specifically excluding from the benefits of that act any member 
of the armed forces whose sole service has been as a cadet or mid- 
shipman at one of the Academies, the purpose apparently being to 
make doubly certain that such service would be excluded, although 
the accounting oflicers theretofore had held on a similar matter that 
midshipmen and cadets at the Academies were not persons “serving 
in the military or naval forces of the United States” within the mean- 
ing of section 1406 of the act of February 24, 1919, 40 Stat. 1151, au- 
thorizing a war service gratuity of $60 for persons serving in such 
forces during the First World War prior to November 12, 1918. See 
26 Comp. Dec. 236 and 1 Comp. Gen. 262. And compare the provision 
of section 10 of the act of July 13, 1948, 57 Stat. 556, specifically pro- 
viding that service as a cadet or midshipman on or after December 
7, 1941, and before the termination of hostilities incident to the present 
war as determined by the President or concurrent resolution of the 
Congress shall be considered active military or naval service in World 
War II for the purpose of laws administered by the Veterans’ Admin- 
istration, it apparently being regarded that such a specific provision 
was needed to bring cadet and midshipman service within the term 
active military or naval service. 

In view of the cited decisions of the courts and accounting officers and 
the legislative policy shown by enactments precluding the inclusion of 
midshipman and cadet service for increased pay purposes, I have 
to advise that in the absence of a favorable judicial determination 
of the specific question this office would not be warranted in con- 
cluding that an officer whose only service prior to November 12, 1918, 
was that of a midshipman appointed to the Naval Academy “served 
in the Navy or Naval Reserve Force prior to November 12, 1918,” 
within the meaning of section 12 (k) of the act of June 23, 1938, as 
amended. 

It appears that the officer involved in the second question served as 
an enlisted man from April 1, 1914, to May 31, 1916; as a midshipman 
from June 1, 1916, to June 5, 1919; was commissioned an ensign June 
6, 1919; and at the time of his retirement on September 1, 1945, under 
the provisions of section 12 (e) of the act of June 23, 1938, 52 Stat. 
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950 (34 U. S. C. 404 (e)), held the permanent rank of commander. 
The said section 12 (e) provides as follows: 


When officers of the line of the Navy, other than commissioned warrant officers, 
have completed twenty years’ commissioned service, they may at any time there- 
after, upon their own application, in the discretion of the President, be retired 
from active aericebeel placed upon the retired list with retired pay computed 
as provided in subsection (b) of this section. 

Section 12 (b) of the said act authorizes retired pay at the rate of 
214 per centum of an officer’s active duty pay at the time of retire- 
ment multiplied by the number of years’ service for which entitled 
to credit in the computation of his pay on the active list, not to exceed 
a total of 75 per centum of such active duty pay. However, since the 
officer here involved was retired subsequent to the enactment of the 
Pay Readjustment Act of 1942, and in addition to his Academy service 
had served as an enlisted man during the period April 1, 1914, to 
May 31, 1916, that is, prior to November 12, 1918, his case comes within 
the provision in section 15 of the Pay Readjustment Act of 1942, 
supra, that the retired pay of any officer thereafter retired who “served 
in any capacity as a member of the military or naval forces of the 
United States prior to November 12, 1918,” shall be 75 per centum of 
his active duty pay at the time of his retirement. On that basis, your 
second question is answered in the affirmative, it being assumed that 
the officer was serving in his permanent grade of commander at the 
time of retirement or, if serving in a higher temporary grade, that 
he was entitled to be placed on the retired list in such higher temporary 
grade under the provisions of the act of July 24, 1941, as amended, 
supra. See 25 Comp. Gen. 274. 


(B-56855) 


TRANSPORTATION—DEPENDENTS—OFFICER’S WIFE MEMBER OF 
ARMY NURSE CORPS ON TERMINAL LEAVE 


Under section 12 of the Pay Readjustment Act of 1942, providing for the trans- 
portation of dependents, as defined in section 4 of the act, of military, naval, 
ete., personnel otherwise entitled to such transportation upon a permanent 
change of station, an Army officer’s wife who was an officer in the Army Nurse 
Corps on terminal leave at the time she performed travel incident to her hus- 
band’s permanent change of station may not be regarded as a “dependent” 
within the meaning of said act, so as to be entitled to transportation at Gov- 
ernment expense. 


Assistant Comptroller General Yates to Col. Carl Witcher, U. S. Army, May 

10, 1946: 

There has been received by undated indorsement your letter of Feb- 
ruary 21, 1946, requesting decision as to whether payment is author- 
ized on a voucher submitted therewith in favor of Major John H. 
Holliday, covering claim for reimbursement of the commercial cost 
of transportation of his wife from Seattle, Washington, to Washing- 
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ton, D. C., the travel having been performed under the circumstances 
shown in the second paragraph of your letter, as follows: 

The supporting papers attached to this voucher show that his dependent wife 
is a 1st Lieutenant in the Army Nurse Corps and that she was located at Camp 
Kilmer, New Jersey when the officer received orders returning him to the United 
States from overseas. The port of entry into the United States for the officer was 
New York, New York. He was assigned to Fort Lewis, Washington for rest and 
recuperation and was again assigned to Fort Mason, California for processing and 
reassignment and was reassigned to Washington, D. C. His dependent traveled 
from Camp Kilmer, New Jersey to Camp Beale, California where she was released 
from active duty and traveled to her home at Seattle, Washington and later 
traveled to Washington, D. C., the officer’s new permanent duty station. The 
wife’s terminal leave as a nurse expires 23 February 1946. 

The travel for which reimbursement is claimed was performed dur- 
ing the period January 21 to 28, 1946, following the issuance of Special 
Orders No. 17 of January 21, 1946, which transferred Major Holliday 
from Fort Mason, California, to Washington, D. C., for permanent 
duty. Your doubt as to whether the officer is entitled to reimburse- 
ment for the cost of his wife’s transportation as claimed is predicated 
on the fact that she was an officer in the Army Nurse Corps on terminal 
leave when the travel was performed. Paragraph 1, Special Orders 
No. 272, dated October 22, 1945, directing the officer’s wife, First 
Lieutenant Marian M. Holliday, to proceed to her home, Seattle, Wash- 
ington, for release from active duty is as follows: 

1. Fol O, ANC (ORC), are granted lv of abs and tv] time as indicated eff 22 
Oct 45 and WP home so as to arrive thereat not later than date of EDCMR on 
which date DP O are reld fr AD and honorably disch fr the ANC, not by rea- 
son of physical disability. AUS upmts held will continue in force during period 
present emerg plus 6 months unless sooner terminated DP. O will be given 
WD AGO Form 53-98 TDN. PCS. PTA. 601-32 P 431-02-03-07-08 A 212/60425. 
Auth. RF 1-5. 

NAME ASR AMT OF LV HOMB EDCMR 


1ST LT MARIAN M HOLLIDAY 89 4 Months 9445 18th Ave SW 23 Feb 44 
N 736241 No 2 days tvl Seattle, Wash 

Section 12 of the act of June 16, 1942, 56 Stat. 364, 365, provides 
that an officer having dependents as defined in section 4 of that act, 
56 Stat. 361, shall, when ordered to make a permanent change of 
station, be furnished transportation for such dependents to his new 
station. Section 4 of the act defines the term “dependent” as includ- 
ing at all times and in all places a lawful wife. A similar definition 
of the term “dependent” was contained in section 4 of the act of June 
10, 1922, 42 Stat. 627. Thus, under the language of the cited statutes 
the dependency of a lawful wife is presumed and does not have to be 
established for purposes of allowances and transportation of de- 
pendents provided for therein. However, it has been held in deci- 
sions of this office that an officer is not entitled to increased rental 
and subsistence allowances or quarters allowance under the act of 
June 16, 1942, supra, on account of a lawful wife who is a member 
of the Women’s Army Corps. 23 Comp. Gen. 109; id. 216. Also, see 





774 DECISIONS OF THE COMPTROLLER GENERAL 


Robey v. United States, 71 C. Cls. 561, wherein it was held that an 
officer was not entitled to increased allowances for a lawful wife 
under the act of June 10, 1922, supra, under the circumstances shown 
in that case. Under the orders of October 22, 1945, Lieutenant Holli- 
day remained on active duty as an officer in the Army Nurse Corps 
until February 26, 1946, with the full pay and allowances provided 
by law for an officer of her rank. She was subject to military laws 
and regulations during the period of leave granted in the orders, 
and by modification or amendment of such orders she could have been 
ordered to perform further active duty and to perform the necessary 
travel in connection therewith. Her status during the period of leave 
granted in the said orders was, therefore, insofar as the question here 
involved is concerned, the same as that of any other officer of the 
Army Nurse Corps on active duty in a leave status. 

The principles stated in the above cited decisions with respect to 
an officer’s right to increased rental and subsistence allowances or 
quarters allowance on account of a lawful wife who is a member of 
the armed services appear to be equally applicable to the question of 
his right to reimbursement for transportation of a lawful wife under 
similar conditions. It necessarily follows that the statutes provid- 
ing for transportation of dependents of military personnel may not 
be viewed as contemplating or intending the inclusion of an officer’s 
wife in the definition of the term “dependent” where the wife also 
is an officer on active duty in the military service and entitled to 
transportation at Government expense in her own right when ordered 
to travel in the public interest. 

Accordingly, you are not authorized to make payment on the 
voucher which, together with all other papers submitted, will be 
retained in this office. 


(B-56076) 


OFFICERS AND EMPLOYEES—PAYMENT FOR LEAVE AFTER ACCEPT- 
ANCE OF COMMISSION IN PUBLIC HEALTH SERVICE 


Employees appointed as officers in the Public Health Service commissioned corps 
prior to the date such corps acquired certain military benefits, under section 8 
of the act of November 11, 1943, as continued in effect by section 212 of the 
Public Health Service Act of July 1, 1944, are not entitled to the benefits of 
the act of August 1, 1941, as amended, authorizing payment for accrued and 
accumulated annual leave concurrently with the receipt of military, etc., pay, 
irrespective of the fact that Executive Order No. 9575, issued pursuant to 
section 216 of said 1944 act, constituted such corps a branch of the armed 
forces “during the period of the present war.” 


Comptroller General Warren to the Federal Security Administrator, May 13, 
1946: 


Reference is made to your letter of February 15, 1946, as follows: 


Reference is made to your ruling (23 Comp. Gen. 465) that a civilian employee 
occupying a permanent position who accepts a commission in the Public Health 
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Service on and after the effective date of the Act of November 11, 1943 (58 [57] 
Stat. 587) without break in service is entitled under the Act of August 1, 1941 (55 
Stat. 616), as amended, to be paid for accumulated or accrued annual leave con- 
currently with such service or to elect to have the leave remain to his credit until 
his return from such service. 

The Act of November 11, 1948, was repealed by the Public Health Service Act 
approved July 1, 1944 (58 Stat. 682). Section 212 of the Public Health Service 
Act provides for “full military benefits” and “limited military benefits” and 
further provides that commissioned officers “shall be entitled to full military 
benefits with respect to active service performed while the Service is part of the 
military forces of the United States pursuant to the Executive Order of the 
President.” Section 216 of the Public Health Service Act provides that in time 
of war or of emergency proclaimed by the President he shall utilize the service 
to such extent and in such manner as in his judgment shall promote the public 
interest and in time of war he may declare the Public Health Service to be a 
military service. 

The President in Executive Order 9575 approved June 21, 1944 [1945], effective 
July 29, 1944 [1945], declared the commissioned corps of the Public Health Service 
to be a military service during the present war. 

The Act of August 1, 1941, as amended, is itself retroactive applying to all 
“who subsequent to May 1, 1940, shall have entered upon active military or naval 
service in the land or naval forces of the United States.” At the time of your 
decision the Executive Order referred to had not been issued. By virtue of that 
Executive Order the commissioned corps of the Public Health Service became a 
military service. Thus although until the effective date of the order the military 
character of the Service was merely potential, there was at no time a break in 
service between the individual’s civilian status and his commissioned civilian or 
military status. 

In view of the fact that the commissioned corps of the Public Health Service 
is now and has been since July 29, 1944 [1945], a military service, I wish to 
request that you advise whether employees designated by the Act of August 1, 
1941, as amended, who accepted commissions in the Public Health Service with- 
out break in service on or after December 8, 1941, and who were on active 
duty July 29, 1944 [1945], are entitled to be paid or to elect to keep accumulated 
leave as authorized in the Act of August 1, 1941, as amended. 

In addition a ruling is requested whether employees designated by the Act 
of August 1, 1941, as amended, who accepted commissions in the Public Health 
Service, without break in service on or after May 2, 1940, and who were detailed 
to active service with the Army, Navy, or Coast Guard but were not in active 
service at the time of the effective date of the Executive order referred to are 
entitled to pay for annual leave or to have such leave remain to their credit as 
provided in the Act of August 1, 1941, as amended. 


The act of August 1, 1941, Public Law 202 (55 Stat. 616), as 
amended, 56 Stat. 200, provides as follows: 


That employees of the United States Government, its Territories or posses- 
sions, or the District of Columbia (including employees of any corporation 
created under authority of an Act of Congress which is either wholly con- 
trolled or wholly owned by the United States Government, or any corporation, 
all the stock of which is owned or controlled by the United States Government, 
or any department, agency, or establishment thereof, whether or not the em- 
ployees thereof are paid from funds appropriated by Congress), who, subsequent 
to May 1, 1940, shall have entered upon active military or naval service in the 
land or naval forces of the United States by voluntary enlistment or otherwise, 
shall be entitled to receive, in addition to their military pay, compensation in 
their civilian positions covering their accumulated or current accrued leave, 
or to elect to have such leave remain to their credit until their return from active 
military or naval service, 


Under those provisions of the statute an employee who entered upon 
active service in the land or naval forces subsequent to May 1, 1940, 
is entitled to be paid for his accumulated and current accrued leave 
only in the civilian position actually held immediately prior to his 
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entry into active duty with the armed forces. See 21 Comp. Gen, 742. 
Hence, the Public Health Service essentially being a civilian organiza- 
tion and not a military organization (24 Comp. Gen. 809), unless 
otherwise specifically provided by statute or regulation having the 
force and effect of law, civilian employees who accepted commissions 
in such service prior to November 11, 1943—the effective date of Public 
Law 184 (57 Stat. 587, 589)—are not entitled to the right or benefit 
provided by the act of August 1, 1941, supra. See decision of August 
24, 1944, B-43819. 

It was held in the decision of December 28, 1943, B-38859, 23 Comp. 
Gen. 465, referred to in your letter, that a civilian employee who was 
commissioned in the Public Health Service on or after November 
11, 1943, is entitled to the benefits of the act of August 1, 1941, as 
amended, and that such right vests by operation of [section 8b of] 
the act of November 11, 1943, supra, which conferred certain military 
benefits upon the commissioned corps of the Public Health Service. 
Although the said act of November 11, 1943, was repealed by the act of 
July 1, 1944, Public Law 410 (58 Stat. 682), the provisions relating 
to military benefits were continued in section 212 of the latter act, 
58 Stat. 689, and all rights accruing and accrued under the repealed 
act before its repeal were saved by section 612 of the said act of July 
1, 1944, 58 Stat. 720. 

In view of the foregoing, an employee who accepts a commission 
in the Public Health Service is not entitled to the benefits of the act 
of August 1, 1941, as amended, prior to November 11, 1943, unless 
such right could accrue pursuant to section 216 of the act of July 1, 
1944, swpra, 58 Stat. 690, which provides as follows: 

In time of war, or of emergency proclaimed by the President, he may utilize 
the Service to such extent and in such manner as shall in his judgment promote 
the public interest, and in time of war he may by Executive order declare the 
commissioned corps of the Service to be a military service. Upon such declara- 
tion, and during the period of such war or such part thereof as the President 
shall prescribe, the commissioned corps (1) shall constitute a branch of the land 
and naval forces of the United States, and (2) to the extent prescribed by regu- 
lations of the President, shall be subject to the Articles of War and to the Articles 
for the Government of the Navy: Provided, That during such period or part 
thereof the commissioned corps shall continue to operate as part of the Service 
except to the extent that the President may direct as Commander in Chief. 

Executive Order 9575, approved June 21, 1945, effective July 29, 
1945, issued pursuant to the above-quoted act, provides, in pertinent 
part, as follows: 

By virtue of the authority vested in me by section 216 of the Public Health 
Service Act, approved July 1, 1944, 58 Stat. 691; Title I of the First War Powers 
Act approved December 1, 1941, 55 Stat. 838; and as President of the United States 
and Commander in Chief, I hereby declare the commissioned corps of the Public 
Health Service to be a military service and a branch of the land and naval forces 
of the United States during the period of the present war. The commissioned 
corps of the Public Health Service during such period shall be subject to the 


Articles for the Government of the Navy to the extent prescribed in the following 
regulations: 
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There is no doubt that from the effective date of Executive Order 
9575, supra (July 29, 1945), to the end of the present war, the com- 
missioned corps of the Public Health Service is a branch of the land 
and naval forces of the United States and as such the personnel thereof 
are within the purview of the act of August 1, 1941, as amended. 
However, there is for consideration in that connection whether the 
said Executive Order 9575 has retroactive effect in view of the words 
“during the period of the present war” which are contained therein. 
The scope of an Executive order necessarily is limited by the statute 
which authorizes its issuance, and a statute must be regarded as effec- 
tive on the date of its approval unless a retroactive construction is 
required by express language or necessary implication. See 16 Comp. 
Gen. 1051, and cases cited therein. With regard to the act in question 
(section 216 of the act of July 1, 1944, supra), it is provided that in 
time of war the President may by Executive order declare the com- 
missioned corps of the Public Health Service to be a military service 
and “Upon such declaration, and during the period of such war or 
such part thereof as the President shall prescribe, the commissioned 
corps (1) shall constitute a branch of the land and naval forces of 
the United States.” No specific reference is made in the said section 
to the present war; neither from the language used can it reasonably 
be implied that the authority conferred thereby was to be effective 
retroactively to the beginning of the present war. Accordingly, even 
if the words “during the period of the present war” as used in the 
Executive order had been intended to embrace the entire period of 
such war from its beginning date, the rights and/or liabilities created 
by the said Executive order could have no legal effect prior to the 
effective date of the statute from which the President derived his 
authority. See 22 Comp. Gen. 548 (particularly the paragraph be- 
ginning at foot of page 554; and compare decision of March 14, 1942, 
B-23405. 

Therefore, irrespective of the fact that the commissioned corps 
of the Public Health Service became a branch of the land and naval 
forces of the United States on July 29, 1945, it must be concluded 
that employees who accepted commissions therein prior to November 
11, 1943, are not entitled to the benefits of the act of August 1, 1941, 
as amended. The question presented in the penultimate paragraph of 
your letter is answered accordingly. 

The right of an employee to be paid for accumulated or accrued 
annual leave or to elect to have such leave remain to his credit until 
his return from active military or naval service, as provided by the 
act of August 1, 1941, as amended, vests only because an employee 
enters upon active military or naval service. Hence, for reasons here- 
inbefore advanced, members of the commissioned corps of the Public 
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Health Service did not become entitled to military or naval benefits 
within the purview of the act of August 1, 1941, until November 11, 
1943, and the fact that officers of the corps may have been detailed 
to active service with the military or naval forces would not operate 
to establish such right prior to that date. The question presented in 
the last paragraph of your letter is answered accordingly. 


(B-56925) 


LUMP-SUM LEAVE PAYMENTS—REFUNDS—EMPLOYMENT IN TEMPO- 
RARY POSITION AFTER SEPARATION FROM TEMPORARY POSITION 


Where an employee was separated from a temporary position in one agency 
and reemployed by another in a temporary position prior to the expiration 
of the leave period ccvered by the lump-sum leave payment received pursuant 
to the act of December 21, 1944, such employee, not being entitled under the 
Annual and Sick Leave Regulations to the transfer of leave credits between 
such positions, is not required to refund an amount equal to the compensa- 
tion covering the unexpired portion of such leave period, as is required by 
said act when the amount of leave represented by such refund may be cred- 
ited to the employee by the employing agency. 


Comptroller General Warren to the Federal Works Administrator, May 15, 1946: 
Consideration has been given your letter of April 2, 1946, as follows: 


Your decision is requested on the application of the Lane Act, Public Law 525, 
78th Congress as to the status of the accrued leave of a temporary employee 
separated from a temporary position in one agency and subsequently appointed 
to a temporary position in another agency. 

On December 1, 1945 the Public Buildings Administration, Field Service, ap- 
pointed an employee, as a Temporary Operating Engineer, CPC-7, $2364 per 
annum for a period not to exceed six months. The employee was previously 
employed by the War Department in a temporary position which was terminated 
by that Agency at the close of business November 28, 1945. Pursuant to the 
provisions of Public Law No. 525 the War Department made a lump sum payment 
to this employee at the termination of his appointment for 228 hours of accrued 
leave to his credit at $1.12 per hour which covered the period November 29, 1945 
to and including noon January 10, 1946. 

In view of the interpretation placed on Part Four—General Provisions, Sections 
4.8 and 4.9 of the Annual and Sick Leave Laws and Regulations for Government 
Employees (Revised effective January 1, 1945) that no provision is made for 
the transferring or crediting of leave accrued while in a temporary status in 
one Department or Agency and subsequently employed in a temporary position 
in another Department or Agency prior to the expiration of the period of accrued 
leave, the following questions are presented: 

1. Is this employee required under Section 1 of the Act of December 1, 1944, 
Public Law 525, to make a cash refund for 212 hours of leave covering the period 
December 1, 1945 to and including noon January 10, 1946 upon his entrance on 
temporary duty in this Agency. 

2. If this employee is required to make a cash refund should he be credited 
with the leave covered by the refund in his temporary position. 

8. In the event that this employee should be credited with the refund leave 
and is subsequently separated from the service shall he be paid a lump sum 


for any portion of the refunded leave together with any other leave accrued 
to his credit. 


It is provided in the lump-sum leave payment act of December 21, 
1944, 58 Stat. 845, that an employee who has received a lump-sum 
payment for accrued annual leave and is reemployed in the Federal 
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service under the same leave system prior to the expiration of the 
period covered by such leave payment, shall refund to the employing 
agency an amount equal to the compensation covering the period 
between the date of reemployment and the expiration date of the leave 
period, and that “the amount of leave represented by such refund 
shall be credited to him by the employing agency.” It is therefore 
apparent that, as condition precedent to the requirement that an 
employee refund any part of the lump-sum payment, the employing 
agency must credit that employee with the amount of leave repre- 
sented thereby. 

The Revision of the Annual and Sick Leave Regulations effective 
January 1, 1945, does not provide for the transfer of leave credits 
when an employee is appointed, reappointed, or transferred from a 
temporary position in one agency to a temporary position in a different 
‘agency. Hence, there is no requirement that the employee referred to 
in your submission make a cash refund covering any portion of the 
unexpired leave period upon his appointment in your Agency to a 
temporary position because the recrediting to him of any portion of 
the leave represented by such refund would be tantamount to cir- 
cumventing the leave regulations. 


(B-57052) 


PERSONAL SERVICES —APPRAISERS— PERSONAL PROPERTY FOR 
DISPOSAL BY DISTRICT OF COLUMBIA METROPOLITAN POLICE 
DEPARTMENT 


In view of the provisions of the act of August 14, 1894, as amended, establishing 
a board of assessors to assess all personal property in the District of Colum- 
bia subject to taxation “at not less than the full and true value thereof in 
lawful money,” the services of such assessors, rather than the services of a 
private contractor, should be used in appraising personal property belonging 
to deceased persons’ estates to be disposed of by the property clerk of the 
Metropolitan Police Department under Section 159, Title 4, District of 
Columbia Code. 


Comptroller General Warren to the President, Board of Commissioners of the 
District of Columbia, May 16, 1946: 


There has been considered your letter of April 5, 1946, as follows: 


The Commissioners under date of July 7, 1943, issued the following Order: 

“ORDERED: 

“That the Chief (also Property) Clerk of the Metropolitan Police Department 
is hereby authorized to employ ‘an appraiser at the accepted standard rates for 
such services for the purpose of appraising certain articles of personal property, 
the estates of deceased persons, the property of insane persons, held in the cus- 
tody of the Metropolitan Police Department, and to fix and determine a fair 
market value of such articles as of the date of said appraisal; the cost of said 
appraisal to be charged to the appropriation, ‘Miscellaneous and Contingent 
Expenses, Metropolitan Police, DC’.’ 

Thereafter, the property clerk of the Metropolitan Police Department forwarded 
a requisition to the Purchasing Officer in favor of Adam A. Weschler and Son for 
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the appraisement of costume jewelery, clothing, household furniture, electric 
refrigerator, sewing machine, etc. held by him, such services to be furnished at a 
cost of $20.00, chargeable to the appropriation 9961226.001, Salaries and Expenses, 
Metropolitan Police, DC 1946, AOE. The property listed belongs to the estate 
of Viola L. Turgeau, deceased. The requisition and purchase order issued by the 
Purchasing Officer were forwarded to the Auditor for approval. The Auditor 
disapproved the requisition, stating that in his opinion there was nothing in the 
statutes nor in the Appropriation for Salaries and Expenses of the Metropolitan 
Police Department which would authorize the use of appropriated funds for the 
appraisement of private property, that the value when in excess of $100 should be 
determined by the property clerk under the statutes. 

Title 4, Section 159, 1940 D. C. Code, provides in part as follows: 

“Whenever any money or property of deceased persons coming into the custody 
of the property clerk of the police department shall remain in his hands for 
the period of one year without being claimed by the legal representatives of such 
deceased person, such money or property, when not exceeding $100 in value, 
shall be disposed of as lost or abandoned property as provided in this chapter: 
Provided, That when the value of such money or property shall exceed $100 and 
shall have remained in the custody of the property clerk for one year, all records 
pertaining to the same shall be certified by the property clerk to the probate 
court of the District of Columbia, which shall appoint an administrator of such 
estate, according to law; Provided Further, That the administrator so appointed 
by the Probate Court shall deposit with the treasurer of the United States, to the 
credit of the policemen and firemen’s relief fund, any balance remaining in his 
hands after the time limited for the final settlement of the estates of deceased 
persons under existing law.” 

The Commissioners wish to be advised whether the appropriation for the 
Salaries and Expenses of the Metropolitan Police Department is available for 
procuring the services of an appraiser for the appraisement of private property 


coming into the hands of the Property Clerk of the Metropolitan Police 
Department. 


Section 159, Title 4, District of Columbia Code, quoted in your 
letter, makes no provision for an appraisal to be made of the property 
covered thereby. Neither does the appropriation for salaries and 
expenses of the Metropolitan Police Department, 59 Stat. 279, sought 
to be charged with the cost of services of appraisers, contain anything 
that could be construed as authority for procuring such services. 

A question similar to that here presented—except that it involved 
appraisers of real property—was considered in decision of March 13, 
1935, 14 Comp. Gen. 693, to the Chairman, Alley Dwelling Authority, 
District of Columbia, wherein it was stated, at page 694: 


Under the act of August 14, 1894, 28 Stat. 282, as amended by section 1 of the 
act of July 1, 1902, 32 Stat. 617, and section 1 of the act of July 3, 1926, 44 Stat. 
832, it is the duty of the assessor of taxes of the District of Columbia, and three 
members of the board of assistant assessors to assess all real property in the 
District of Columbia for taxation purposes “at not less than the full and true 
value thereof in lawful money.” The same statutes provide that the six mem- 
bers of the board of assistant assessors, together with the assessor, as chairman, 
shall constitute the Board of equalization and review of real estate assessments. 
The assistant assessors are required by the said act of August 14, 1894, to be 
residents of the District of Columbia and conversant with real estate values 
therein. The act of February 11, 1932, 47 Stat. 48, removes any disqualification 
of the assessor of the District of Columbia which might arise through his official 
position and qualifies him to act as an expert witness in testifying relative to the 
value of real estate in the District of Columbia. 

In view of the above, and of the provisions of the act of June 12, 1934, 48 Stat. 
930-933, authorizing the creation of the Authority and prescribing its duties, 
there would seem to be neither necessity nor authority to contract with persons 
not connected with the Government service to appraise all parcels of property 
proposed to be acquired in carrying out the provision of said act of June 12, 1934. 
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The act of August 14, 1894, as amended, 44 Stat. 832, 833 (47 D. C. 
Code 605, 1202), cited in the foregoing decision, also provides for a 
board of assessors to assess all personal property in the District of 
Columbia subject to taxation “at not less than the full and true value 
thereof in lawful money.” Under the circumstances it would appear 
that the holding in the decision, swpra, is equally applicable here in 
regard to the appraisal of personal property to be disposed of by the 
property clerk of the Metropolitan Police Department under Section 
159, Title 4, District of Columbia Code. In other words, there appear 
to be now employed by the District Government personnel who are 
qualified to appraise the said personal property. Accordingly, the 
question posed in the last paragraph of your letter is answered in the 
negative. 


(B-57411) 


TRAVELING EXPENSES—HOME TO DEPOT—TAXICAB FARES—EM- 
PLOYEE RESIDING OUTSIDE LIMITS OF OFFICIAL STATION 


An employee, in connection with official travel, may be reimbursed for taxicab 
fares incurred between his home and the rail terminal serving his place of 
residence located outside his official station (New York City), and for taxi- 
cab fares incurred between the rail terminals (Grand Central and Pennsyl- 
vania Stations) within the official station, not to exceed the amount of the 
established maximum taxicab fare between the rail terminal at his official 
station from which he departed on official travel (Pennsylvania Station) 
and the remotest point therefrom in the corporate limits of such official 
station. 


Comptroller General Warren to H. G. Sussman, Department of State, May 20, 
1946: 


Reference is made to your letter of April 16, 1946, as follows: 


There is transmitted herewith for your consideration and decision a travel 
voucher for $1.50 in favor of Wilfred S. Roberts, Associate Chief of the Inter- 
national Broadcasting Division of this Agency. 

The enclosed voucher represents a reclaim by Mr. Roberts of $1.50 in taxicab 
fares which were disallowed by the National Office of the Department of State 
in their administrative examination of accounts submitted for the period of 
October ist to 31st, 1945, for the Interim International Information Service, 
Inter-American Affairs Functions, Department of State. The disallowance was 
based on your decision cited on Page 315 of Volume 20 of the Decisions of the 
Comptroller General of the United States. In accordance with this disallow- 
ance, Mr. Roberts refunded the amounts for which he had been reimbursed and 
also submitted the attached reclaim for a decision. 

The statements on the attached voucher are self-explanatory and give the 
full background of the disallowance and reclaim. The main arguments ad- 
vanced by Mr. Roberts are that his residence outside the corporate limits of 
his official station is not voluntary on his part, but the result of the impossibility 
of obtaining suitable living quarters within New York City, and that the taxicab 
fares, as claimed, do not equal or exceed what the established fare would be if 
he resided at some distant point within New York City. 

On the basis of the data as set forth in the attached documents, your decision 
is respectfully requested as to whether Mr. Roberts’ voucher may be certified for 
payment. 
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The referred-to decision forming the basis of the administrative ex- 
ception held (quoting from page 317) : 


As a practical matter, the employee is permitted to start his official trip from 
his home when it is unnecessary for him first to report to his office, but there is 
no intention manifested by the regulation or otherwise to reimburse an employee 
for the excess cost of transportation from his home located outside the corporate 
limits of his official station for the distance traveled outside such limits. This 
is a personal expense he is required to bear, whether reporting to his office, 
or whether beginning or ending an official trip away from his official station. 
When, as here, an officer or employee elects to reside at a place beyond the 
corporate boundaries of his official station and to which the taxicab rates estab- 
lished by competent authority for travel within the boundaries of the official sta- 
tion are not applicable, no sound reason is perceived why, because of that election, 
the Government should bear the cost of travel from his home to the limits of 
his official station simply because he begins an official trip from his home—such 
cost in the usual course of business being, as hereinbefore indicated, one required 
to be borne by him when reporting to his duty station and thus not being one 
constituting any additional burden upon him when he begins an official trip 
from home. In such cases the amount to be reimbursed as taxicab fare cannot 
exceed the maximum fare usually and lawfully chargeable to or from a point 
within the municipality in which the employee's official station is located. 


In support of his reclaim the claimant submits the following 
statement : 


It is pointed out that residence by the traveler outside the limits of his official 
station is not entirely voluntary, but is rather due to the impossibility, at the 
present time, of obtaining suitable living quarters within his official station. 
The additional taxicab fare is, therefore, not an additional expense to the Govt. 
because of the election of the traveler, but a necessary charge occasioned by 
the exigencies of the present housing conditions. In this connection, it should also 
be noted that the charge for both taxi fares is still less than a single fare for a 
traveler who, while residing within the limits of New York City, lives at a remote 
point in one of the boroughs. 


The charge for taxi is one created over and above the normal expenditure for 
transportation between these points by reason of the fact that official travel 
requires the traveler to carry baggage and official papers which are impracticable 
to carry on foot. This type of expenditure, therefore, appears to be one out of 
the ordinary and for that reason, reclaim for this taxi service is submitted for 
consideration. 

The record shows that the official headquarters of Wilfred S. Roberts 
is New York City and that his residence is located at Mamaroneck, 
New York, which is outside the corporate limits of his official station. 
It appears that during the period September 11 to 18, 1945, the em- 
ployee made two official trips between his residence and Washington, 
D. C., via his official station, and that on each trip he used a taxi from 
his residence to the railway station at Mamaroneck. Furthermore, it 
appears that in each instance upon arriving at Grand Central Station, 
having traveled at his own expense by train from Mamaroneck to 
New York City, he proceeded by taxi to Pennsylvania Station, and 
thence by Pennsylvania Railway to his temporary duty station, Wash- 
ington, D. C. On the return trips the identical modes of transporta- 
tion appear to have been used, and between the same points, except that 
there is no showing as to the use of a taxi between Pennsylvania Sta- 
tion and Grand Central Station on September 13, 1945. 
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Paragraphs 3, 8, and 11 of the Standardized Government Travel 
Regulations, as amended, provide, in pertinent part, as follows: 


3. Oficial station—post of duty.—Designated post of duty and official station 
mean one and the same, the limits of which will be the TCs limits of the 
city or town in which the officer or employee is stationed * * 

* * * e * * os 


8. Definition —Transportation includes all necessary official travel on railroads, 
air lines, steamboats, streetcars, taxicabs, and other usual means of convey- 
ance. * 

(a) The sae taxicab fares from station, wharf, or other terminal to either 
place of abode or place of business, and from either place of abode or place of 
business to station, wharf, or other terminal will be allowed. (See par. 11.) 

. a a * s ~ om 


11. Special conveyances.—The hire of boat, automobile, aircraft, livery, or 
other special conveyance will be allowed only when no public or regular means 
of transportation are available or when such regular means of transportation 
cannot be used advantageously in the interest of the Government, in which 
case‘’a satisfactory explanation must accompany the account, (See par. 83 (e).) 

In cases where an employee is directed to travel to a temporary 
duty station, the Travel Regulations contemplate official travel only 
from and return to the employee’s headquarters, as defined in the 
regulations, and if the employee resides beyond the official limits of 
his station, he may not be reimbursed for taxicab fares between his 
home and the railroad station or other terminal at the place of his 
residence in a sum in excess of the regularly established taxicab fares 
which would have been incurred between the station or other terminal 
at his headquarters and the remotest point therefrom in the corporate 
limits of his official station. The mere fact that an employee’s place 
of residence is involuntarily outside the corporate limits of official 
station—being due in the present instance, according to the claimant, 
to the impossibility under existing conditions of obtaining living 
quarters at his headquarters—may not be considered as sufficient to 
warrant a departure from the above-stated rule; which is based on 
the applicable provisions of the Travel Regulations, as interpreted 
by this office. 20 Comp. Gen. 315, supra. 

Where, as here, an employee in departing from and returning to 
New York City (official station) in connection with official travel, 
incurs taxicab fares between Grand Central and Pennsylvania Sta- 
tions, due at least in part to the burden of baggage and official papers, 
which expense is in addition to the taxicab fares incurred at his 
place of residence (outside of his official station), payment may be 
made for the taxicab fares incurred between his home and the station 
at place of residence, and also for those incurred between Grand Cen- 
tral and Pennsylvania Stations in a total amount (combined fares), 
not in excess of the regularly established taxicab fares which would 
have been incurred between the railway station (Pennsylvania Sta- 
tion in this instance) at his official headquarters and the remotest 
point therefrom in the corporate limits of the official duty station of 
the employee. 
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Certification of the reclaim voucher should be in accordance with 
the foregoing. 


The voucher and related papers are returned herewith. 


(B-56009) 


HOLIDAY COMPENSATION—FULL TIME CONTRACT EMPLOYEES 
COMPENSATED ON PER DIEM BASIS 


Full time contract employees compensated on a per diem basis whose contracts 
of employment are limited to the remainder of the fiscal year but are so 
limited to conform to the general prohibition against the execution of con- 
tracts extending beyond the end of the current fiscal year and not for the 
purpose of limiting the period of service to that covered by the current con- 
tracts may be regarded as “regular employees” entitled to compensation 
pursuant to the per diem, etc., employee holiday pay statute of June 29, 1938, 


for holidays occurring during their regular tour of duty on which they per- 
form no work. 


Comptroller General Warren to the Secretary of the Navy, May 21, 1946: 


Consideration has been given your letter of February 13, 1946, as 
follows: 


I am writing to you with reference to holiday pay for certain full-time contract 
employees of the Navy Department who are compensated on a per diem basis. 
My attention has been called to your letter B-53211 of 15 November 1945, holding 
that under the circumstances outlined in that letter, temporary employees and 
indefinite employees of the Public Buildings Administration are not to receive 
holiday pay unless they have become “regular” employees by working for one year. 

The situation at the Navy Department differs rather materially from the situ- 
ation at the Public Buildings Administration, and is confined to persons who are 
now full-time contract employees of the Navy Department but who were formerly 
on active duty as officers and enlisted personnel of the Navy, the Naval Reserve, 
the Marine Corps, and the Marine Corps Reserve. 

With respect to the question of one year’s work, three types of situation are 
represented by these contract employees, as follows: 

(1) Some had completed more than one year’s work in Civil Service positions 
before the war, and took military furloughs from such positions in order to go on 
active duty with the armed forces. Prior to the termination of active duty, and 
while still on terminal leave, these individuals became full-time contract em- 
ployees of the Navy Department. 

(2) Some had completed more than one year’s work in Civil Service positions 
before the war, and resigned from such positions in order to go on active duty 
with the armed forces. Prior to the termination of active duty, and while still 
on terminal leave, these individuals became full-time contract employees of the 
Navy Department. 

(3) Some had never held Civil Service positions before the war, but prior to 
the termination of active duty, and while still on terminal leave, these individuals 
became full-time contract employees of the Navy Department. (It might be 
noted that individuals in this third category are credited with more than a year’s 
Federal service under the Civil Service Retirement Act, by virtue of their period 
of active duty with the armed forces. 41 Stat. 615, 5 U. S. C. § 707, as amended.) 

Each of the individuals referred to above holds a contract calling for his 
employment for the remainder of the fiscal year, with work to be performed 
on a full-time basis and with compensation to be paid at a per diem rate. The 
individuals involved did not work on the Christmas and New Year’s holidays, 
nor is it likely that they will work on future legal holidays. 

It is the rule throughout the Government, I believe, that employees whose 
compensation is set on an annual or a monthly basis and who do not work on 
legal holidays are paid for such legal holidays as a matter of course. 19 Comp. 
Gen. 337,339. My question involves the status of similar payments to the full- 
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time contract employees whom I have described. In 1938 the Congress adopted 
a statute on the subject of holiday pay for employees of this latter type (52 Stat. 
1246, 5 U.S.C. § 86a), and in discussing the statute on the House floor, Chairman 
Ramspeck of the Civil Service Committee said: 

“It gives the same right to per diem employees as to the regular monthly 
employees.” (83 Cong. Rec. 9466, June 15, 1938.) 

Chairman Ramspeck also described the 1938 legislation in the following language: 

“This covers * * * those who work on a per diem basis. For instance, 
last Christmas Eve the President. excused all Government employees from ren- 
dering any service. His Executive Order, of course, applied to every employee 
in the Government service. Those who are working on a monthly salary got 
their pay for Christmas Eve, but those who work on a per diem were forced to 
take the day off, and they lost the day’s pay. This is simply to correct tha* 
situation.” (83 Cong. Rec. 9466, June 15, 1938.) 

I should very much appreciate an opinion from you as to the legality of pay- 
ments to the Navy Department’s contract employees, both for the recent Christ- 
mas and New Year’s holidays and for Washington’s Birthday and other future 
legal holidays. 


The act of June 29, 1938, 52 Stat. 1246, 1247, provides as follows: 


That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis are 
relieved or prevented from working solely because of the occurrence of a holiday 
such as New Year’s Day, Washington’s Birthday, Memorial Day, Fourth of July, 
Labor Day, Thanksgiving Day, Christmas Day, or any other day declared a holi- 
day by Federal statute or Executive order, or any day on which the departments 
and establishments of the Government are closed by Executive order, they shall 
receive the same pay for such days as for other days on which an ordinary day’s 
work is performed. 

Sec. 2. The joint resolution of January 6, 1885 (U. S. C., title 5, sec. 86), and 
all other laws inconsistent or in conflict with the provisions of this Act are hereby 
repealed to the extent of such inconsistency or conflict. 


The benefits of the above act are limited by its terms to “regular” 
employees of the United States. You state, with respect to the em- 
ployees in question, that “Each of the individuals referred to above 
holds a contract calling for his employment for the remainder of the 
fiscal year, with work to be performed on a full-time basis and with 
compensation to be paid at a per diem rate.” 

Section 1.1 of the Revision of the Annual and Sick Leave Laws and 
Regulations for Government employees, effective January 1, 1945, 
provides: 


Section 1.1 As used in these regulations: 

(a) “Employee” and “employees” include officer and officers, respectively. 

(b) “Permanent employees” are those appointed without limitation as to 
length of service or for definite periods in excess of 1 year, or for the duration 
of the present war and for 6 months thereafter. 

(c) “Temporary employees” are those appointed for definite periods of time 
not exceeding 1 year. 

(d) “Indefinite employees” are those appointed for the “duration of the job” 
and those who, although paid only when actually employed, are continuously 
employed or required to be available for duty for a period of not less than 1 
month, as distinguished from part-time or intermittent employees. 


In decision of November 15, 1945, B-53211, referred to by you, pub- 
lished in 25 Comp. Gen. 407, it was held, quoting from the syllabus: 


Employees compensated on a per diem “when actually employed” basis who 
are appointed for definite periods of time not to exceed one year, being tempo- 
rary employees as defined by section 1.1 of the Annual and Sick Leave Regula- 
tions, may not be regarded as “regular employees” entitled to holiday compen- 
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sation under the pef diem, etc., employee holiday pay statute of June 29, 1938, 
for Labor Day, 1945, on which they performed no work. 

However, in 21 Comp. Gen. 764, it was held (quoting from the syl- 
labus) : 

Per diem employees, including unskilled laborers, who are appointed or em- 
ployed without limitation of time or other qualifying condition in their tenure 
or periods of work are, from the date of their appointment or employment, “regu- 
lar employees of the Federal Government whose compensation is fixed at a rate 
per day” within the meaning of the holiday law of June 29, 1938, and, as such, 
are entitled to compensation for any holiday thereafter, including any occurring 
during the first 30 days of their employment, on which they are prevented from 
working solely by the occurrence of the holiday. 19 Comp. Gen. 426, distin- 
guished. 

Some doubt arises as to the status of the employees referred to in 
your submission from your statement that they hold contracts for the 
remainder of the fiscal year. However, assuming that such contracts 
were so limited for the purpose of conforming to the general prohibi- 
tion against the execution of contracts extending beyond the end of the 
current fiscal year and were not intended to limit the service of the 
particular employees to the period covered by the current contracts, 
the employees in question who work full time may be regarded as 
“regular” employees within the meaning of the 1938 statute, supra, 
and as such are entitled to payment for all holidays occurring on the 
days they otherwise would have been required to work in their basic 
workweek. 


(B-56324) 


TRAVELING EXPENSES—RESTORATION TO HIGHER GRADE AND 
TRANSFER TO NEW STATION AFTER MILITARY DUTY 


Where an employee, upon return from the military service, was restored at the 
place from which furloughed to a position in a grade higher than that held 
prior to his entry into the military service, and was immediately transferred 
in such higher grade to a new permanent station where a suitable vacancy 
was available, such restoration may not be regarded as a new appointment 
requiring the employee to place himself at the new station at his own ex- 
pense ; rather, the traveling expenses incident to the transfer may be paid 
by the Government. 17 Comp. Gen. 183, distinguished. 


Comptroller General Warren to Paul R. Langdon, Railroad Retirement Board, 
May 21, 1946: 


Reference is made to your letter of February 25, 1946, as follows: 


Attached hereto is a travel voucher, with copies of travel order and advice of 
Personnel Action, covering travel expenses incurred on change of official station 
January 6 and 7, 1946 by James H. McWaters, for which we request your de- 
cision as to validity of payment. 

The records of this Board show that James H. MceWaters was holding a po- 
sition in Atlanta, Georgia with the Railroad Retirement Board as a Field Repre- 
sentative, CAF-6, when he entered military service on January 14, 1944. Upon 
his return from military service on January 5, 1946, he was simultaneously 
promoted from Field Representative, CAF-6, to Field Representative, CAF-7, 
and transferred to a position at Jacksonville, Florida effective January 5, 1946. 
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In Civil Service Departmental Circular No. 532, dated July 31, 1945, the fol- 
lowing regulations appear: 

“The veteran is entitled to be restored to the position he left if it exists, If it 
does not exist, he is entitled to a position of like seniority, status and pay. 

“Since the obligation to restore a returning veteran rests upon an agency as 
a whole, if the position he left, or one of like seniority, status and pay does 
not exist where the veteran was employed formerly, it is incumbent upon the 
agency to offer the veteran a position in another locality where an appropriate 
position does exist. Where such position exists in more than one locality, he 
should be given a choice. If, during his service in the armed forces, the agency 
or the functions to which his former position was related have been transferred 
to another locality, the agency’s obligations will have been discharged if it offers 
him his former position or a position of like seniority, status and pay in the new 
locality.” 

In view of the promotion mentioned above your decision is requested as to 
whether there is an obligation on the part of this agency to pay travel expenses 
of this employee incurred incident to his change of official station from Atlanta, 
Georgia to Jacksonville, Florida. 

Reference is made to decisions of the Comptroller General B-51771 dated Sep- 
tember 26, 1945 and A-87927 dated August 24, 1937. Considering those decisions 
the question arises as to whether such expenses would be held to be incident to 
reemployment at a one grade increase of salary over that received by Mr. 
McWaters at the beginning of his military furlough. Would entrance upon duty 
at termination of a leave without pay furlough in the Grade 7 position reporting 
for duty in Atlanta, Georgia and shortly thereafter in Jacksonville, Florida be 
considered as accepting a new appointment and any expenses incident to report- 
ing for duty in Jacksonville be held as personal? The attendance reports show 
Mr. McWaters on duty in the Atlanta office for January 5, 1946 and in the Jack- 
sonville office for January 7, 1946 and thereafter. 

Your early decision in the matter will be appreciated in view of the fact that 
there is another claim of this character before this Board for consideration and 
it is expected that a number of comparable cases will arise. 


In distinguishing between a transfer of official station and report- 
ing to a first duty station under a new appointment it was stated in 17 
Comp. Gen. 874, in pertinent part, as follows: 


If a change in official station of an officer or employee—directed for the benefit 
of the Government—involves no break in service, no termination of employment 
by operation of law, no change in the appropriation to be charged with the salary 
and traveling expenses of the officer or employee, and no change in the depart- 
ment or establishment under which the service is to be performed, such change 
in station may be regarded as a “transfer” within the meaning of the statute, 
regardless of whether, in connection with such transfer, there is involved a change 
in title of the position or in the grade or salary rate of the officer or 
employee. * * * 

Thus, whether the transfer of official station is at the same or a dif- 
ferent salary is not material. In the decision of August 24, 1937, 
A-87927, 17 Comp. Gen. 183, cited in your letter, that point was em- 
phasized to illustrate that the transfer there involved was required to 
be considered a new appointment because any increase in compensa- 
tion as to the position held by the employee prior to the transfer was 
prohibited by law. 

Accordingly, the restoration of Mr. McWaters, in a position of a 
higher grade than that held by him prior to his military service, does 
not constitute a new appointment and, having been restored at the 
place from which furloughed, his subsequent transfer to a place where 


a suitable vacancy or position is available in the grade at which he 
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was restored properly may be effected at Government expense. See 22 
Comp. Gen. 825; 25 id. 293. Hence, the voucher, if otherwise correct, 
may be certified for payment. 

The voucher and supporting papers are returned herewith. 


(B-57349) 


TRAVELING EXPENSES; TRANSPORTATION OF DEPENDENTS AND 
HOUSEHOLD EFFECTS—EMPLOYEE TRANSFERRED TO NEW STA- 
TION AFTER EFFECTIVE DATE OF SEPARATION 


The separation of an employee by a qualified field service officer through reduction 
in force procedure, although without knowledge of the central administrative 
office, may not be canceled after the effective date thereof for the purpose 
of effecting the transfer of such employee to another position in the same 
agency at a new station with the right to reimbursement of traveling expenses 
and transportation of his immediate family and household effects; rather, 
restoration to duty at another station must be regarded as a new appoint- 
ment requiring the employee to place himself at such station at his own 
expense. 


Comptroller General Warren to the Secretary of the Interior, May 21, 1946: 
Reference is made to your letter of April 15, 1946, as follows: 


The War Relocation Authority, Interior Department, has been in process of 
liquidation for several months. Since the time it became known that this Author- 
ity would be closed every effort has been made to arrange for the transfer of em- 
ployees of the organization to the permanent bureaus of this Department. These 
transfers are being made at Government expense since they are not for the con- 
venience of the employees. A schedule of staggered closing dates for the indi- 
vidual War Relocation Authority “centers” at various locations was made up 
several months ago. An “employment bulletin” containing the names, qualifica- 
tions, and other information regarding the employees of these centers was circu- 
lated in an effort to facilitate the transfers of such employees within this De- 
partment. 

Authority to appoint and separate employees, except for those occupying the 
highest grade positions, has been vested in the officers in charge of the individual 
centers. As the time approached for the closing of these centers it became neces- 
sary for the responsible officers to separate employees through reduction in force 
procedure. In some instances employees were separated in this manner even 
though their transfers to other bureaus of this Department were under considera- 
tion. There have been some cases in which transfers of War Relocation Authority 
employees were authorized by this Department after such employees had been 
separated from the Service by field officers through reduction in force procedure. 
At the time these transfers were authorized it was not known in the Department 
that the employees had been dropped from the field rolls. The lack of informa- 
tion in the Department as to the status of such employees was due to delay in 
receiving from the field reports of separation actions. In the absence of such 
reports it was mistakenly assumed that the employees were still carried on the 
rolls of the centers. The following specific case is cited: 

Upon the recommendation of the Office of Indian Affairs, Chicago, Illinois, 
this Department, on February 8, 1946, authorized the transfer of John G. 
Hunter from a position of Evacuee Property Officer, CAF-11, $4300 per annum, 
War Relocation Authority Center at Poston, Arizona, to a position of Community 
Worker, SP-7, $2650, Cheyenne River Indian Agency, Cheyenne Agency, South 
Dakota, at Government expense. This Department learned only recently that 
Mr. Hunter was separated from his position at the Poston Center through 
reduction in force effective January 12, 1946. 

A number of decisions have been issued by your Office to the effect that when 
a resignation has been accepted by an appointing officer who has authority to 
take such action, the effective date has been fixed by the employee, he has been 
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furnished notice of such acceptance and the specified effective date has 
passed, the separation is final and may not be canceled or changed either by 
the appointing officer or the employee. This Department has been unable to 
find a decision involving a case such as Mr. Hunter’s in which you.have ruled 
whether a separation of an employee through reduction in foree may be can- 
celed after the effective date has passed, in order that his transfer at Govern- 
ment expense may be authorized, and a decision on this point is requested. 

Mr. Hunter has been employed in this Department for many years and his 
assignment to the Indian Service is necessitated by the liquidation of the War 
Relocation Authority. This transfer is not for his convenience and there is 
every reason why the expenses of his travel and the cost of transporting his 
immediate family and personal effects should be borne by the Government 
instead of the employee being required to meet these costs from personal funds. 
Had it not been for the confusion which always attends the liquidation of a 
far-flung field activity of the Government there is no question but that Mr. 
Hunter’s assignment to the Indian Service would have been completed without 
expense to him. As there will be other cases similar to Mr. Hunter’s an early 
reply to this letter will be very much appreciated.” 


As understood, the question presented in your letter is whether, 
for the specific purpose of authorizing transfer to a new duty station 
with the right to reimbursement of traveling expenses and transporta- 
tion of his immediate family and personal effects, Mr. Hunter may 
be restored to duty at his old official station, Poston, Arizona. Also, 
it is understood that if such procedure is authorized either the appro- 
priation “Salaries and Expenses, War Relocation Authority, Depart- 
ment of the Interior, 1946,” or “General Expenses, Indian Service, 
1946,” is contemplated to be charged with respect to the amounts 
found due. 


The appropriation, “Salaries and Expenses, War Relocation Au- 
thority, Department of the Interior, 1946,” act of July 17, 1945, 59 
Stat. 485, provides, in pertinent part, as follows: 


* * * traveling expenses, not to exceed $313,200 * * * transfer of 
household goods and effects as provided by the Act of October 10, 1940, including 
travel expenses, of employees transferred from other Federal agencies to the 
Authority at its request * * * And provided further, That the limitation 
placed on the amount available for travel expenses for the War Relocation Author- 
ity shall not apply to travel of evacuees and their escorts incident to transfers and 
relocation. 


and the appropriation, “General Expenses, Indian Service, 1946,” act 
of July 3, 1945, 59 Stat. 324, contains a provision for “travel expenses,” 
generally. 

With respect to the traveling expenses of the employee and his 
immediate family, section 201 (a) of the Independent Offices Appro- 
priation Act, 1946, approved May 3, 1945, Public Law 49, 59 Stat. 131, 
provides as follows: 

Appropriations for the fiscal year 1946 available for expenses of travel of 
civilian officers and employees of the executive departments and independent 
establishments shall be available also for expenses of travel performed by them 
including expenses of transportation of their immediate families in accordance 
with regulations prescribed by the President, on transfer from one official 
station to another for permanent duty when authorized by the head of the 
department or establishment concerned in the order directing such transfer: 


Provided, That such expenses shall not be allowed for any transfer effected for 
the convenience of any officer or employee. 
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It will be seen that the said statute authorizes payment of traveling 
expenses of employees of the Government only “on transfer from one 
official station to another.” That is to say, while it has been held that 
the benefits of such statute are applicable upon return of an employee 
to active duty from furlough or leave of absence without pay, if all 
the conditions of the statute are otherwise fulfilled (decision of Octo- 
ber 2, 1940, B-12385), in the instant case it is stated that the employee 
theretofore definitely was removed from the service of the Depart- 
ment of the Interior by action of a qualified official of the War Reloca- 
tion Authority and if such be the case upon reemployment in a new 
position he would have no official headquarters to return to, from 
which he could be transferred, or upon which the statute could oper- 
ate. It necessarily follows that on the present record a restoration 
to duty at another location would be for viewing as in the nature of 
a new appointment, thus constituting the place where the employee is 
first assigned to duty—in this case Cheyenne Agency, South Dakota— 
as his first duty station to which he must bear the cost of reporting. 
See 20 Comp. Gen. 820, and the decisions cited therein. 

With respect to the transportation of the employee’s personal effects, 
the act of October 10, 1940, 54 Stat. 1105, provides, in part, as follows: 

That expenses which now or hereafter may be authorized by law to be paid 
from Government funds for the packing, crating, drayage, and transportation 
of household goods and personal effects of civilian officers and employees of any 
of the executive departments or establishments of the United States when 
transferred from one official station to another for permanent duty shall here- 
after be allowed and paid, when specifically authorized or approved by the head 


of the department or establishment concerned, under such rules and regulations 
as may be prescribed by the President * * *, 


And section 1 of the President’s regulations, issued under authority 


of that act (Executive Order No. 8588, dated November 7, 1940), 
provides as follows: 

When any civilian officer or employee of any of the executive departments 
or establishments of the United States, hereinafter called employee, is trans- 
ferred from one official station to another for permanent duty and the payment 
of expenses of transportation of his household goods and other personal effects 
is authorized by law, such expenses, when specifically authorized or approved 


by the head of the department or establishment concerned, shall be allowed 
and paid in accordance with the provisions of these regulations. 


In the light of its spectific language, the conclusion hereinbefore 
stated, that the acts of Congress authorizing reimbursement of travel- 
ing expenses are limited to a bona fide transfer of official station, is 
required, also, in the application of the provisions of the act of October 
10, 1940, and the President’s regulations, swpra—the said act being 
merely an authorization for the issuance of uniform regulations for 
the transportation of household effects when such expenses are “au- 
thorized by law to be paid from Government funds.” 20 Comp. Gen. 
421. 

As there is no authority of law for payment in the instant case of 
the allowances in question, and as the appropriations do not purport 
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to authorize expenditures otherwise than in accordance with the con- 
trolling statutes and regulations, there is no alternative but to con- 
clude that cancellation of the separation of the employee through 
reduction in force, after the effective date thereof, for the specific 
purpose indicated in your letter is not authorized. Accordingly, the 
question presented in the penultimate paragraph of your letter is 
answered in the negative. 


(B-57444) 
COMPENSATION—AUTOMATIC PROMOTIONS—RURAL CARRIERS 






Under section 17 (a) of the Postal Service pay statute of July 6, 1945, providing 
that rural carriers shall be promoted successively at the beginning of the 
quarter following one year’s satisfactory Service in each grade, rural car- 
riers whose salaries were adjusted on July 1, 1945, pursuant to the proviso 
of section 17 (g) of said act, by being assigned to the lowest grade that would 
provide an annual salary of not less than their base pay under certain prior 
acts plus $300 will be entitled to an automatic promotion to the next higher 
grade upon the completion of one year’s satisfactory service on July 1, 1946. 

Rural carriers who are granted, upon restoration after military duty, a period 
of extended leave of absence without pay for the purpose of securing vet- 
erans’ educational or other training benefits, may not include such leave of 
absence without pay in determining the “one year’s satisfactory service” in 
a particular grade required for automatic promotion purposes under section 
17 (a) of the Postal Service pay statute of July 6, 1945. 

Temporary rural carriers serving routes on which a vacancy exists who are 

compensated pursuant to section 17 (f) of the Postal Service pay statute of 

July 6, 1945, are not entitled to automatic promotions after meeting the 

service requirements of section 17 (a) of the act; however, where a vacancy 

is created by the entry of the regular carrier into the armed forces, the 
temporary carrier would be entitled, by virtue of the compensation assimila- 
tion provisions of section 4.of the act of March 6, 1946, to the automatic 
promotions otherwise due the regular carrier. 


























Comptroller General Warren to the Postmaster General, May 21, 1946: 
I have your letter of April 23, 1946, reference 15, as follows: 


Section 17 (g) of the act of July 6, 1945, Public Law 134, provides that rural 
carriers who were receiving an annual salary in excess of the standard rate of 
$60 per mile as of June 30, 1945, be placed in a grade provided by Public Law 134 
that would give them an increase of not less than $300 per annum effective 
July 1, 1945. 

1. Will rural carriers who were assigned to an excess grade on July 1, 1945, 
because they were receiving over $60 per mile on June 30, 1945, be entitled to 
an automatic promotion on July 1, 1946? 

For example, Rural Route 1, Wheeler, Alabama, is 24.4 miles in length. In 
accordance with the act of June 25, 1934 (48 Stat. 1213) the carrier was receiving 
$1620 per annum on June 30, 1945. This rate, plus $300, resulted in the carrier’s 
being placed in Grade 10 at $1944 per annum on July 1, 1945, in accordance with 
Section 17 (g), Public Law 134. A carrier serving a route of this length who 
was not receiving in excess of $60 per mile on June 30, 1945, would have received 
$1800 on July 1, 1945, and on July 1, 1946, will be eligible for promotion to the 
$1872 grade. If your answer to question No. 1 is in the affirmative the carrier 
on Route 1, Wheeler, may be advanced to Grade 11 at $2016 per annum on 
July 1, 1946. 

2. Is a regular carrier on extended leave without pay entitled to automatic 
promotions? 

Questions are arising, and will continue to arise in increasing numbers, where 
rural carriers are taking extended leaves of absence without pay, particularly 
carriers returning from the armed forces, who desire to take leave for the pur- 
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pose of securing educational or other training benefits under the GI Bill of Rights. 
In some cases the carrier will be absent for a short period of a few months while 
in other instances the absence may last a year or longer. 

3. Is a temporary carrier serving a route on which a vacancy exists entitled 
to automatic promotions under Public Law 134? 

There are many instances where, because of conditions peculiar to that par- 
ticular area, it is not possible to appoint a regular carrier, and the temporary 
carrier serving that route must be employed for a considerable length of time. 
As these carriers may serve several years, the question is raised as to whether 
they are entitled to automatic promotions after complying with the service 
requirements of Public Law 134. 


Section 17 (g) of Public Law 134, approved July 6, 1945, 59 Stat. 
435, 456, provides: 


In the readjustment of the salaries of carriers in the Rural Delivery Service 
to conform to the provisions of this Act, rural carriers assigned to routes seven- 
teen miles or more in length shall be placed in grade 8; rural carriers assigned 
to routes eleven to sixteen miles in length, inclusive, shall be placed in grade 9; 
rural carriers assigned to routes eight to ten miles in length, inclusive, shall be 
placed in grade 10, and rural carriers assigned to routes seven miles or less in 
length shall be placed in grade 11: Provided, That any carrier in the Rural Mail 
Delivery Service on June 30, 1945, who serves six days a week a rural route of 
less than thirty miles, or who serves three days a week a rural route of less 
than sixty miles or two routes of a combined length of less than sixty miles, and 
who is receiving for such service an annual salary in excess of a salary based 
on the standard rate of $60 per mile per annum for the first thirty miles, and 
whose annual salary is in excess of such standard rate in conformity with sub- 
section (d) of the first section of the Act entitled “An Act to adjust the salaries 
of rural letter carriers, and for other purposes” (48 Stat. 1213), approved June 
25, 1934, as amended (U. S. C. 1940 edition, title 39, sec. 197-a), shall be assigned 
to the lowest grade that will provide an annual salary of not less than his base 
pay under all provisions of said Act, as amended plus $300. 


It is apparent that for the purpose of readjusting the salaries of 
carriers in the Rural Delivery Service to conform to the provisions of 
the act, the section quoted above prescribes two methods for determin- 
ing the proper grades of rural carriers.“ The first method is to place 
the carrier in a grade according to the number of miles in the route to 
which assigned. The second method, prescribed in the proviso and 
applicable only to certain carriers as indicated, is to assign the carrier 
to the lowest grade that will provide an annual salary of not less than 
his base pay under certain prior acts plus $300. 

Section 17 (a) of Public Law 134, swpra, 59 Stat. 455, provides: 


Carriers in the Rural Delivery Service shall be divided into eleven grades, 
with salaries based in part on specified rates per mile per annum and in part on 
fixed compensation per annum, as follows: 

For routes thirty miles or less in length served six days a week: 


Rates per mile: 
Grade 
Grade 
Grade 
Grade 
Grade 
Grade 
Grade 
Grade 
Grade 
Grade 
Grade 


Fixed compensation 
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and carriers shall be promoted successively at the beginning of the quarter fol- 
lowing one year’s satisfactory service in each grade to the neat higher grade until 
they reach the eleventh grade: Provided, That there shall be three additional 
grades of carriers in the Rural Delivery Service, with rates of pay per mile per 
annum and fixed compensation per annum, as follows: 


Rates per mile: Fixed compensation 
a Se el tee clans $2 
a aol races eaten aerieenocmeheeimeetnmeiente 288 


I aa a ce re a aah ee sacha ees eee 


and carriers who perform faithful and meritorious service shall be promoted to 
grade 12 after three years of such service in grade 11, and shall be promoted to 
grade 13 after five years of such service in grade 12, and shall be promoted to 
grade 14 after seven years of such service in grade 13. (Italics supplied.) 


That section of the statute, in providing for the promotion of a 
carrier from one grade to another, does not make reference to the 
method originally used in determining the grade to which the carrier 
should be placed or assigned. It makes no distinction between a car- 
rier who has been placed in a grade determined under the first method 
provided in section 17 (g) supra, and a carrier who has been assigned 
to a grade determined according to the second method which is con- 
tained in the proviso of that section. Since section 17 (a) provides 
that carriers shall be promoted successively at the beginning of the 
quarter following one year’s satisfactory service in each grade and 
since no reference is made to the manner by which the carrier was orig- 
inally placed or assigned in the grade, the first question presented is 
answered in the affirmative, provided, of course, that the service per- 
formed for the year was satisfactory. 

With respect to the second question, there is for noting that portion 
of section 17 (a) of the act which reads “carriers shall be promoted 
successively at the beginning of the quarter following one year’s satis- 
factory service in each grade.” Also, there are for consideration the 


provisions of section 25 of Public Law 134, supra, 59 Stat. 461, which 
provides: 


Allowable service under the provisions of this Act shall be only such continuous 
active service as has been rendered and shall not include previous periods or terms 
of employment: Provided, however, That in the case of employees who have been 
separated or shall hereafter be separated from the field service of the Post 
Office Department for military duty, the periods or terms of such service imme- 
diately preceding entry into the military service as well as the time engaged in 
military service shall be construed as allowable service and pro rata credit shall 


be given for the time engaged in military service for each year of such service. 
(Italics supplied.) 


It hardly could be concluded that carriers who are on extended 
leave without pay are performing “satisfactory service” or that the 
period of leave without pay could be considered as “continuous active 
service as has been rendered” so far as the Federal Government is con- 
cerned. Accordingly, unless the carrier comes within the terms of the 
proviso relating to employees separated from the field service of the 


Post Office Department for military duty, question No. 2 is answered 
in the negative. 
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Section 17 (f) of the statute, 59 Stat. 456, provides in part: 
* * * A temporary rural carrier serving a route for which there is no regu- 
lar carrier shall be paid at the rate of salary provided for a carrier of grade 1 
for the route on which service is performed, including Sundays and authorized 
holidays except at the beginning and end of the period of employment. 


There is particularly for noting, also, section 4 of Public Law 317, 
approved March 6, 1946, 60 Stat. 36, which provides: 

Sec. 4. A temporary rural carrier serving a rural route during the vacancy 
created by th> induction of the regular carrier into the armed forces of the United 
States shall ne paid for such service at the same rates per mile per annum and 
the same rate of fixed compensation that would have been paid to the regular 


carrier, Sundays and holidays included except at the beginning or end of the 
period of employment. 


No express provision is found either in Public Law 134 or elsewhere 
which would entitle all temporary rural carriers to promotions; nei- 
ther has there been found any provision from which it reasonably 
could be implied that promotion for all temporary rural carriers was 
intended. On the contrary, the several provisions appearing in Public 
Law 134 providing for the promotion of certain postal employees who 
are other than regular employees warrants the conclusion that where 
express provision has not been made for the promotion of other than 
a regular employee a promotion was not intended. See, for example, 
sections 12 (f),13 (e), 16 (k), (o) and (s) and 22 (b), 59 Stat. 445, 446, 
453, 454, 455, 460, each of which has to do with the promotion of other 


than regular employees. In view of the foregoing, question No. 3 is 
answered in the negative, except where a temporary rural carrier is 
serving a rural route during a vacancy created by the induction of 
a regular carrier into the armed forces of the United States, in which 
event the question, by virtue of the provisions of section 4 of the 1946 
statute, supra, would be for answering in the affirmative. 


(B-53211) 
HOLIDAY COMPENSATION—TEMPORARY PER DIEM EMPLOYEES 


Temporary per diem employees appointed under section 2 of Regulation VIII 
of the Temporary Civil Service Regulations, pending certification of eligibles 
by the Civil Service Commission, who have been defined by the Commission 
(section IV, Departmental Circular No. 549, dated February 1, 1946) as 
“permanent” employees within the meaning of section 1.1 (b) of the 
Annual and Sick Leave Regulations, are to be regarded as “regular em- 
ployees” entitled to compensation pursuant to the per diem, etc., employee 
holiday pay statute of June 29, 1938, for holidays on which they perform 
no work, regardless of the actual period of their service. 


Comptroller General Warren to the Secretary of the Navy, May 22, 1946: 


I have your letter of May 13, 1946, reference JAG: II: RT: ds, as 
follows: 
There is forwarded herewith a letter from the Chief, Office of Industrial 


Relations of the Navy Department, dated May 7, 1946, with reference to the 
right of temporary per diem employees appointed under Section 2, Regulation 
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VIII, “Temporary Civil Service Regulations” to receive pay for holidays on 
which no work is performed. 

In your decision of April 12, 1946, (B-53211), it was held that “since persons 
holding ‘indefinite war service appointments’ as defined by the Civil Service 
Commission, are, in fact, ‘permanent’ employees within the meaning of the 
annual and sick leave regulations it follows that they are entitled to the bene- 
fits of the holiday pay statute of 1988 regardless of the period of their actual 
service.” Since the temporary per diem employees referred to above are con- 
sidered by the Civil Service Commission to be permanent employees for leave 
purposes it would appear to follow that under your decision cited above and 
your previous decisions on the same subject, this class of employees is also 
entitled to the benefits of the holiday pay statute. 

As will be seen from the enclosed letter from the Chief, Office of Industrial 
Relations, existing instructions of the Navy Department preclude pay to this 
class of employees for a holiday on which no work is performed. In view of 
the doubt which exists on this question your decision is requested on the specific 
question presented in paragraph 4 of the enclosed letter. 


In the referred-to letter from the Chief of Industrial Relations, 
it is stated, in part, as follows: 


4. Inquiries have been received from fleld activities as to whether or not per 
diem employees appointed under the provisions of Section 2, Regulation VIII are 
entitled to pay for a holiday on which no work is performed. These inquiries 
have been answered in the negative on the basis of references (b) [Comptroller 
General decision B—53211 of 15 Nov. 1945] and (c) [Comptroller General Itr. 
B-53211 of 12 Apr. 1946 to the SecNav.]. However, there is some doubt as to 
whether such answer is correct, and in view of the information set down above, 
a decision of the Comptroller General is requested as to whether or not per diem 
employees appointed under the provisions of Section 2, Regulation VIII are 
entitled to pay for a holiday on which no work is performed. 


The decisions of the office dated November 15, 1945, and April 12, 
1946 (B-53211), 25 Comp. Gen. 407 ; 7d. 715, were directed to a consid- 
eration of the rights of persons holding appointments under the 
regulations issued by the Civil Service Commission governing war 
service appointments to pay for holidays on which no work is per- 
formed. However, pursuant to the provisions of Executive Order 
9691, February 4, 1946, directing the Civil Service Commission to 
resume operations on a peace-time basis, such war service regulations 
were rescinded, and, consequently, the conclusion reached in the above- 
mentioned decisions is not controlling with respect to the rights of 
employees appointed under the regulations now in effect. . 

Section 2 of Regulation VIII of the Temporary Civil Service Regu- 
lations provides: 

2. Pending establishment of register —Whenever there are no eligibles upon a 
register for any grade in which a vacancy exists and the public interest requires 
that the vacancy be filled before eligibles can be certified, the Commission may 
authorize temporary appointment provided that the agency determines that the 
standards prescribed by the Commission are met. Such appointment shall con- 
tinue only for such period as may be necessary to make appointment through 
certification, and in no case, without prior approval of the Commission, shall 


extend beyond thirty days from the date of the receipt by the appointing officer 
of the certification of eligibles. 


Section IV of Departmental Circular No. 549, dated February 1, 
1946, issued by the Civil Service Commission, provides: 


IV. Nature of appointment under Section 2 of Regulation VIII. 
Appointments under Section 2 of Regulation VIII shall be temporary in nature 
and persons obtaining such appointment shall not be regarded as occupying per- 
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manent positions for the purpose of Section VII of the Classification Act of 
March 4, 1923, as amended, and shall not by virtue of such appointments be 
subject to the Civil Service Retirement Act. For reduction in force purposes 
such employees shall be in Group B. ‘Trial period shall not be required and such 
temporary employees shall not be subject to the provisions of Regulation XII 
with respect to removals. Since such appointments are not “limited to definite 
periods of time not exceeding one year,” appointees shall be subject to the provi- 
sions of the leave regulations that pertaih to “permanent” employees. 


In the light of the foregoing, it clearly appears that employees 
appointed under the provisions of section 2 of Regulation VIII are 
“permanent employees” within the definition of that term as contained 
in section 1.1 of the current leave regulations. Hence, in consonance 
with the consistent holding by this office that employees whose com- 
pensation is fixed at a rate per day, per hour, or on a piece-work basis, 
and who come within the definition of “permanent employees” as 
contained in the leave regulations, are “regular” employees within 
the meaning of that term as used in the holiday pay statute of June 29, 
1938, 52 Stat. 1246, you are advised that employees appointed under 
the provisions of section 2 of Regulation VIII, supra, are entitled to 
the benefits of the said 1938 statute, regardless of the actual period of 
their service. 




















(B-57538) 


PART TIME EMPLOYEES—LEAVES OF ABSENCE; INCREASE IN 
COMPENSATION LIMITATION 


























An employee appointed to an excepted position under Civil Service Schedule 
A-1-6 for “not to exceed 20 working days per month” and compensated 
at less than full time rates, is to be considered as a part time or intermittent 
employee within the meaning of section 6.1 (e) of the Annual and Sick Leave 
Regulations and as such is not entitled to leave under the annual and sick 
leave acts of March 14, 1936, notwithstanding the fact that the 20 working 
days permitted actually constituted every working day in a particular month. 

Where a part time employee’s services were terminated when her compensation 
approached the limitation of “$540 per service year” prescribed in her ex- 
cepted appointment under Civil Service Schedule A-1-6, the employee may 
not be paid any amount over and above the amount heretofore paid in full 
for the service previously rendered under her appointment, by reason of 
the fact that the maximum per annum rate of $540 for such employment 
was increased to $648 per service year by Executive Order No. 9653 issued 
subsequent to her appointment but prior to the termination of her services. 


Comptroller General Warren to W. R. France, Department of Agriculture, May 
22, 1946: 


I have your letter of April 24, 1946, as follows: 


The attached payroll #22794, purporting to pay Gertrude L. Cloaninger, $16.38 
for lump sum leave has been submitted to me for certification. Please advise me 
if under the conditions stated I may legally do so. 

Mrs. Cloaninger was employed, under Letter of Authorization appointment, 
October 1, 1945 as Clerk-Typist, CAF-2, $6.5538461 per day with limitations of 20 
working days per month or $540.00 per service year. As of the close of business 
February 14, 1946, the employee had earned $537.46 and as of that date her ap- 
pointment was terminated. The Administrative Officer now proposes to pay Mrs. 
Cloaninger for 2% days earned leave (copies of employment and separation 
notices are attached). 
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Although Executive Order 9653 dated November 1, 1945 raises the limitation 
from $540 to $648 per service year there is some doubt as to whether employees 
appointed under Letter of Authority under Schedule A-1-6 are entitled to sick or 
annual leave and that in the absence of a change in the appointment to a maxi- 
mum of $648, whether $540 as shown could be exceeded. Page 493 of the Civil 
Service Rules and Regulations reads in part as follows: 

“Employees appointed for service limited to definite portions of each day, 
week, or month, who perform service in accordance with such appointments, are 
to be considered part-time employees under the annual and sick leave regulations, 
and not entitled to leave under the Annual and Sick Leave Acts of March 14, 1936, 
49 Stat. 1161 and 1162, respectively (18 Comp. Gen. 457, November 17, 1938). 

“Employees whose appointments do not call for full-time serv ice, and who 
are not paid full-time salary rates, must be considered part-time employees and 
as such not entitled to annual leave under the act of March 14, 1936, 49 Stat. 
1161, and applicable standardized annual leave regulations, notwithstanding 
they may work or be available for duty a greater amount of time during a year 
than a full-time employee when there is deducted the statutory leave during 
which full-time employees are authorized to be absent from duty or that they 
may work the full percentage of time for period of 30 days or more (18 Comp. 
Gen. 1001, June 29, 1939).” 

In considering this case we respectfully request your reply to the following 
questions: 

1. Does an employee appointed under Letter of Authority under Schedule 
A-1-6 with a limitation “not to exceed 20 working days per month” earn sick 
or annual leave if the 20 working days permitted actually constitute every 
working day in a particular month? Our question on this point arises in view 
of your decisions 18 Comp. Gen. 457, 1001. 

2. If such an employee does earn annual leave is it permissible to make a 
lump sum payment for annual leave if such payment causes the total compensa- 
tion to exceed the limitation of “$540 per service year” as specified in the ap- 
pointment (copy attached). 

3. If your answer to question 2 is in the negative, may payment be made under 
the provisions of Executive Order No. 9653 of November 1, 1945 which increased 
the maximum amount allowable for this type of employment to $648 although 
no change in the appointment papers was made to indicate this new maximum. 
Of course, the only reason for the inclusion of the $540 in this appointment and 
in all other similar ones was that $540 was the maximum formerly allowed by 
Schedule A-1-6. 


Civil Service Schedule A-1-6, listing positions excepted from exam- 
ination under Section 3, Civil Service Rule II, cited as authority for 
the appointment in this case provides, in pertinent part, as follows: 

6. Any person receiving from one department or establishment of the Gov- 
ernment for his personal salary compensation aggregating not more than $648 
per annum whose duties require only a portion of his time, or whose services 
are needed for very brief periods at intervals, provided that employment under 


this provision shall not be for job work such as contemplated in section 4 of rule 
va..." 


Section 6.1 of the Revision of Annual and Sick Leave Laws and 
Regulations effective January 1, 1945, provides: 


* * * * 


These regulations shall not apply to: 
* * ~*~ 


(e) Employees not required to be continuously employed during regular tour 
of duty, such as (1) per diem or per hour employees engaged in an emergency who 
may be employed for more than one 7- or 8-hour shift within 24 hours during 
the emergency; (2) part-time or intermittent employees * * *. 


As indicated in the decisions of this office cited in your submission, 
18 Comp. Gen. 457, and 1001, employees appointed to positions which 
do not call for full-time service and who are not paid full-time rates 
are considered part-time employees and are not entitled to annual 
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leave. Schedule A-1-6 of the Civil Service Rules and Regulations, 
swpra, prescribes the conditions under which appointments under 
that exception to the Civil Service Rules and Regulations may be 
made. As this employee was appointed under that schedule it must 
be presumed that the conditions under which employed were in ac- 
cordance with the provisions of such schedule. Accordingly, the in- 
volved employee must be considered as a part-time or intermittent 
employee and as such is not entitled to leave or to payment therefor. 
Question 1 is answered in the negative, thus rendering unnecessary any 
answer to question 2. 

As you state that this employee’s services have been terminated 
there would be no authority for the payment to her of any additional 
amount over and above the amount heretofore paid in full for the 
services previously rendered under her appointment papers. Upon 
the present record question 3 is answered in the negative. 

The pay roll voucher forwarded with your submission is returned 
herewith. 


(B-57141) 


HOUSING FOR OCCUPANCY BY NAVAL PERSONNEL AND 
DEPENDENTS 


Temporary housing constructed at advance naval bases or stations may not be 
occupied by naval personnel and their dependents on a rental basis without 
loss of their rental or monetary allowance in lieu of quarters, as permitted 
by the act of July 2, 1945, in connection with the occupancy of certain housing 
facilities, other than “public quarters,” unless it is shown that the housing 
was constructed with funds derived from an appropriation clearly contem- 
plating the construction of rental housing at the particular station or base, 
or that such housing is under the jurisdiction of the Navy Department under 
circumstances clearly taking it out of the “public quarters” exception con- 
tained in said act. 


Assistant Comptroller General Yates to the Secretary of the Navy, May 23, 1946: 
I have your letter of April 9, 1946, as follows: 


The Secretary of the Navy has authorized the Commander in Chief, U. S. 
Pacific Fleet and Pacific Ocean Areas, to construct temporary emergency housing 
deemed by him to be essential for naval personnel and their dependents in the 
Pacific Ocean areas and to undertake the construction of such housing within the 
availability of material and labor on hand. A large part of this temporary 
housing will consist of modified quonset huts erected from area stocks. 

It is anticipated that funds will become available to the Navy on July 1, 1946, 
for permanent housing for naval personnel and their dependents in Pacific Ocean 
Areas, but it is estimated that if such funds do become available at that time, 
permanent housing cannot be completed to any extent prior to July 1, 1947 after 
which it will become progressively available. It was considered that such delay 
in providing housing for naval personnel and their dependents in these areas 
would be certain to have an adverse effect on morale of personnel and for this 
reason the temporary housing program was authorized. 

Your decision is requested whether naval personnel who occupy the temporary 
emergency housing referred to above, with their dependents, pending the con- 
struction of permanent housing, will forfeit their rental allowances, or whether 
under the provisions of Public Law 120, approved 2 July 1945, such temporary 
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emergency housing may be occupied on a rental basis without loss of rental 
allowance. 

An advisory opinion of the Judge Advocate General to the Chief of Naval 
Operations on the subject is enclosed. 


The views of the Judge Advocate General of the Navy in the matter 
are contained in an advisory opinion to the Chief of Naval Operations, 
dated February 4, 1946, in pertinent part as follows: 


6. In order to determine whether housing facilities of the type referred to 
in enclosures with reference (a) were contemplated by the Act of 2 July 1945, 
supra, for occupancy on a rental basis without loss of rental allowance, a brief 
history of this legislation and the circumstances leading up to its enactment is 
necessary. 

7. At the beginning of the present national emergency, a number of laws were 
enacted permitting various agencies of the Government, including the Navy, 
to erect defense housing facilities. (See Act of 28 June 1940 (54 Stat. 681; 42 
U. S. C. 1501, et seq.) ; Section 201 of Title II of Act of 9 September 1940 (54 Stat. 
872, 883; 41 U. S. C., note preceding sec 1) ; Act of 14 Oct 1940, as amended (42 
U. S. C. Supp IV 1521, et seq.).) Executive Order 9070 of 24 February 1942 
(7 F. R. 1529; 50 (Appendix) U. S. C. Supp IV, 601) consolidated all housing 
agencies and functions into the National Housing Agency. This included all 
functions, powers and duties relating to defense housing of the War Department 
and the Navy Department with respect to housing units for persons with families 
engaged in national defense activities (except housing units located on military 
or naval reservations, posts or bases) under Title IV of the Naval Appropriation 
Act for the fiscal year 1941 (Title II, Sec. 201 of the Act of 9 September 1940, 
supra). 

8. Section 201 of Title II of the Act of 9 September 1940, among other things, 
authorized the Secretary of War and the Secretary of the Navy to rent defense 
housing units to enlisted personnel. This provision of law was as follows: 

“To the President for allocation to the War Department and the Navy Depart- 
ment for the acquisition of necessary land and the construction of housing units, 
including necessary utilities, roads, walks, and accessories, at locations on or 
near Military or Naval Establishments, now in existence or to be built, or near 
privately owned industrial plants engaged in military or naval activities, which 
for the purposes of this Act shall be constructed to include activities of the Mari- 
time Commission, where the Secretary of War, the Secretary of the Navy, or the 
Chairman of the Maritime Commission shall certify that such housing is im- 
portant for purposes under their respective jurisdiction and necessary to the 
national defense program, * * * Provided further, That the Secretary of 
War and the Secretary of the Navy, at their discretion, are hereby authorized 
to rent such housing units, upon completion, to enlisted men of the Army, Navy, 
Marine Corps with families, to field employees of the Military and Naval Estab- 
lishments with families, and to workers with families who are engaged, or to be 
engaged, in industries essential to the military and naval national defense 
programs, including work on ships under the control of the Maritime Com- 
mission. * * 9% 

The Act of 26 October 1942 (56 Stat. 988) amended the provision of law 
quoted immediately above, so that the authority to rent housing units to en- 
listed personnel, was extended to include officers of the Army and Marine Corps 
not above the grade of Captain and officers of the Navy and Coast Guard not 
above the grade of Lieutenant, with families, assigned to duty at Naval or 
military reservations, posts or bases. 

9. The above provisions of law are referred to in order to show that it was 
the intention of Congress to permit certain housing facilities to be erected 
by the Navy or other governmental agencies at locations at or near naval estab- 
lishments or elsewhere for occupancy by enlisted personnel and certain classes 
of officers, on a rental basis without loss of rental allowance. 

10. The Act of 2 July 1945, quoted above, was merely an extension of the prior 
authorization relative to rental of Government-owned housing facilities, to 
permit any officer of the services therein specified, regardess of rank, to occupy, 
with his dependents, any government owned housing facilities on a rental basis 
without loss of rental allowance, provided such facilities had not been con- 
structed or designated for assignment to and occupancy without charge by the 
personnel of the services named therein. 
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11. It is therefore, the opinion of the Judge Advocate General that it would 
be within both the letter and the spirit of the aforesaid Act of 2 July 1945 to 
construction the quonset huts in advance base areas as proposed in the correspond- 
ence forwarded by reference (a), not as “public quarters constructed or desig- 
nated for assignment to and occupancy without charge” of naval personnel, but 
for occupancy on a rental basis and that the naval personnel to whom they are 
rented would not lose their rental allowance by reason of such occupancy. 


Public Law 120, approved July 2, 1945, 59 Stat. 316, reads as follows: 


That notwithstanding the provisions of any other law (including any laws 
restricting the occupancy of housing facilities under the jurisdiction of Govern- 
ment departments or agencies by personnel, and dependents of personnel, of 
the Army, Navy, Marine Corps, and Coast Guard above specified ranks, or by 
personnel, and dependants of personnel, of the Coast and Geodetic Survey and 
the Public Health Service), personnel of any of the services mentioned herein 
and their dependents may be accepted as tenants in and may occupy on a rental 
basis any such housing facilities, other than public quarters constructed or 
designated for assignment to and occupancy without charge by such personnel 
and their dependents if any, and such personnel shall not be deprived by reason 
of such occupancy of money allowances to which they are otherwise entitled 
for rental of quarters. (Italics supplied.) 


The obvious purpose of the statute above quoted is to permit military 
and naval personnel and their dependents to occupy on a rental basis 
temporary or emergency housing facilities, including those under the 
jurisdiction of the Navy Department, other than “public quarters” 
constructed or designated for assignment to or occupancy without 
charge by such personnel and their dependents, without loss of other- 
wise proper rental or money allowance in lieu of quarters. However, 
aside from such provisions in the said act of July 2, 1945, and certain 
other temporary wartime statutes permitting natal personnel and their 
dependents to occupy on a rental basis certain temporary or emergency 
housing facilities under the jurisdiction of the Government, it has 
always been the practice to provide quarters for personnel of the 
armed forces without charge as an essential part of their military life. 
In Jones v. United States, 60 C. Cls. 552, 568, the Court of Claims, in 
concluding that quarters in kind furnished officers of the Army, or the 
money allowance paid in lieu of quarters where they are not furnished 
in kind, are necessary allowances and not compensation within the 

‘meaning of the income tax laws, and as such are not subject to income 
tax, stated with respect to such practice that : 

As long as we have had an Army, officers of the Army have not only been per- 
mitted but compelled to occupy public quarters when the same were available. 
This practice, custom, and requirement has prevailed for so long a time, both in 
this country and abroad, that it would be difficult to establish the date of its 
origin. The very first Army Regulations issued in the United States, after the 
organization of the Army, made provision for this identical thing, and without 
interruption as to essential features it has continued from that day to this. No 
question as to the discontinuance of the requirement has ever been the subject 
of agitation, and Congress without hesitation has made and continues to make 
available each year a sum of money sufficient to pay commutation of quarters and 
provide public quarters for officers and enlisted men of the Army as well. In the 
earlier periods of our history the allowance of quarters was provided for in 
Army Regulations. Officers were assigned a fixed number of rooms according 
to their rank, and if public quarters were not available at the post, fort, or 


station, suitable quarters were rented or, as the regulations stated, “hired” by 
the Quartermaster’s Department and the expense incurred paid out of the general 
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appropriation for the Army. Subsequently it developed that not infrequently 
there was no one in authority at the post or station to hire quarters when the 
same were not available, and to obviate this difficulty the regulations authorized 
the officer himself to procure quarters and receive in return “a reasonable com- 
mutation in money.” Without going further into detail, it is sufficient to observe 
that Congress has uninterruptedly recognized the right of officers to public quar- 
ters when available at his post or station and, when not so available, his right 
to commutation of quarters in money. * * * 

The origin and continuance of the Army custom, as well as the law of the 
Army itself, indicate beyond a doubt that public quarters for the housing of 
enlisted men and officers is as much a military necessity as the procurement of 
implements of warfare or the training of troops. Congress has appropriated 
vast sums of money to establish permanent military posts and stations through- 
out the country, and in not one but all Army appropriations provision is of course 
made for the erection of barracks, officers’ quarters, and every other necessary 
building to maintain, house, and properly care for the enlisted men and officers 
of the post or station. * * 


In that connection, it may be noted that any practice of constructing 
quarters to be rented to Army or Navy officers at their stations results 
in a gratuity or additional compensation being paid them to the extent 
of the difference between the amount, nominal or otherwise, which they 
may be required to pay as rent and the amount paid to them as rental 
allowance because free quarters are not furnished, and that the receipt 
of such gratuity or additional compensation cuts squarely across the 
theory and concept on which the Court of Claims held that rental 
allowance payments are not subject to income taxes. Hence, it would 
appear that any substantial extension of the practice of renting Gov- 
ernment-owned quarters to officers in conjunction with payments to 
them of rental allowance might well require, in the interests of the 
Government, a reexamination by the courts of the basis in the Jones 
case for income tax exemption for military personnel on the value of 
such allowances, as contrasted with the position of civilian personnel 
of the Government furnished quarters as a part of their compensation. 

However that may be, in view of the immemorial practice of provid- 
ing quarters for personnel of the armed forces, without charge, as an 
essential part of their military life, it is not to be assumed that appro- 
priations directly or indirectly made available for the construction of 
quarters or housing for naval personnel at naval stations or bases were 
intended by the Congress to be used for the construction of quarters 
to be occupied by such personnel and their dependents on a rental 
basis. On the contrary it must be assumed that such appropriations 
for the construction of quarters primarily were made available for the 
construction of “public quarters” to be occupied by such personnel 
without charge, within the exception contained in the act of July 2, 
1945, supra, in the absence of a definite showing in each case that the 
particular quarters were constructed under appropriations clearly con- 
templating the construction of rental housing at the particular naval 
station or base, or that such housing came under the jurisdiction of the 
Navy Department under gircumstances otherwise clearly taking them 
out of the exception in the said act of July 2, 1945. 

702905"—46—vol. 25-53 
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The current Naval Appropriation Act, Public Law 62, approved 
May 29, 1945, 59 Stat. 211, under the heading “Public Works, Bureau 
of Yards and Docks” provides funds for the construction of temporary 
or emergency buildings and facilities needed by the Navy and specif- 
ically approved by the Secretary of the Navy, and it further provides 
that no part of such appropriation shall be used for the construction 
of permanent or temporary “quarters” exceeding a specified amount 
per unit. While the legislative history of the said appropriation act 
indicates that the Navy contemplated the possible construction of ad- 
ditional quonset or homoja huts for the temporary accommodation 
on a rental basis of transient naval personnel and their visiting 
dependents upon the return of such personnel from sea duty or over- 
seas assignment and while awaiting reassignment, etc., and possibly, 
also, some emergency low cost “defense housing” units, following the 
pattern of the so-called Lanham Act defense housing projects, to be 
available for occupancy on a rental basis by naval personnel assigned 
to duty in congested localities, it is at least doubtful that the Congress 
intended that the said appropriation should be available for the con- 
struction of temporary quarters or housing at advance bases and sta- 
tions to be occupied by naval personnel and their dependents on a 
rental basis, as now proposed, especially in view of the specific limita- 
tions contained in such appropriation act on the unit cost of tempo- 
rary “quarters” for personnel at such stations and bases, which un- 
doubtedly contemplated the construction of temporary “public quar- 
ters” for occupancy without charge by naval personnel and their 
dependents, within the exception in the act of July 2, 1945, and not 
the construction of “defense housing” to be rented out to naval per- 
sonnel on duty at such stations. 

Accordingly, in answer to the specific question presented, I have 
to advise that this office would not be justified in concluding that 
naval personnel and their dependents may occupy the temporary 
quarters here involved on a rental basis and continue in receipt of their 
rental or monetary allowance in lieu of quarters, in the absence of 
a clear showing in each case that the quarters or housing were con- 
structed with funds derived from appropriations clearly contemplat- 
ing the construction of rental housing at the particular station or 
base, or that such housing is under the jurisdiction of the Navy De- 
partment under circumstances clearly taking it out of the exception 
in the act of July 2, 1945. 


(B-57348) 


RETIREMENT—ARMY OFFICERS—REDETERMINATION AS TO ELIGI- 
BILITY AS AFFECTING PRIOR RETIREMENT PAYMENTS 


Payments of retirement pay made by the Veterans’ Administration pursuant to 
section 5 of the act of April 3, 1989, as amended, to an officer of the Army 
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of the United States in accordance with a determination by the Secretary 
of War under Executive Order No. 8099, as amended, that the officer’s 
disability was incurred in line of duty while on active duty, need not be 
refunded where the Secretary of War redetermined, on the basis of additional 
evidence, that the disability was not incurred in line of duty while on 
active duty. 

Where a former officer of the Army of the United States in receipt of retirement 
pay from the Veterans’ Administration under section 5 of the act of April 3, 
1939, as amended, on the basis of a determination made by the Secretary 
of War pursuant to Executive Order No. 8099, as amended, that the officer 
was disabled in line of duty while on active duty, was advised that the 
Secretary redetermined that his disability was not incurred in line of duty, 
such officer is not legally entitled to retirement payments effected subsequent 
to the date of redetermination, even though the War Department failed to 
notify the Veterans’ Administration of such adverse action until sometime 
later. 


Assistant Comptroller General Yates to the Administrator of Veterans’ Affairs, 
May 23, 1946: 


I have your letter of April 12, 1946, as follows: 


In the cases of Colonel William C. Vest, C—1,946,757, and Major Hunter L. 
Girault, C—2,922,668, the War Department furnished the Veterans’ Administra- 
tion certificates of entitlement to retirement pay under Section 5, Public No. 18, 
76th Congress, as amended, specifically fixing the rates and effective dates 
thereof. Based upon these certificates awards were approved and payments 
accordingly made to the veterans. In the Vest case the War Department on 
August 14, 1943 requested that payments of retirement pay be suspended until 
entitlement to retirement pay received further consideration. Payments in this 
case were discontinued as of the date of last payment, which was July 31, 
1943. On November 20, 1943, the Adjutant General, War Department, vacated the 
prior certification of entitlement to the retirement pay. In the Girault case the 
award of retirement pay was approved on the basis of a certification from the 
War Department dated October 12, 1944. On May 2, 1945 the Adjutant General, 
War Department, reported that a reconvened Board had determined that Major 
Girault’s condition was not the result of an incident of his commissioned service 
and requested that payments on Major Girault’s certificate be withheld. Payments 
were discontinued May 31, 1945. 

The Secretary of War has taken the position that the withdrawal or cancella- 
tion by the War Department of an individual’s certificate of entitlement to 
retirement pay under the provisions of Section 5, Public No. 18, 76th Congress, as 
amended, pursuant to final determination adverse to the officer, constituted notice 
to the Veterans’ Administration of the War Department’s determination that the 
individual concerned had been ineligible to receive retirement pay from and after 
his relief from active duty and that in making this determination is was believed 
that the War Department had completely performed its only function relative to 
the said statute, namely, to determine eligibility for the retirement pay benefits 
provided therein. The Secretary of War further stated: 

“* * * Jt appears therefore that the question of the effective date of dis- 
continuance of retirement pay upon the withdrawal or cancellation of the men- 
tioned certificate is, under the provisions of the cited executive orders, (E. O. No. 
8099, April 28, 1939, as amended by E. O. No. 8461, June 28, 1940, and E. O. 
No. 9051, February 6, 1942, see pages 482, 680 and 1086, Code of Federal Regu- 
lations of the United States of America, Cumulative Supplement, Title 3) for 
determination by the Veterans Administration. However, as the Administrator 
of Veterans’ Affairs has requested the views of the War Department with 
respect to this question, it is suggested that, if legally permissible, in cases 
such as those of Colonel Vest and Major Girault, where apparently no fraud 
exists, the individual concerned be absolved of any obligation to repay the 
amounts representing retirement pay actually received by him prior to the 
withdrawal or cancellation of his certificate of entitlement to such pay.” 

There is no provision, either in Section 5, Public No. 18, 76th Congress, as 
amended, or in the Executive Orders issued thereunder, as to the effective date 
of the termination of awards of retirement pay. The Veterans Administration 
would be pleased if it had the authority to reach the conclusion stated by the 
Secretary of War. While it is true that Executive Order No. 8099, dated April 
28, 1989, vests in the Veterans Administration the duties, powers and functions 
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incident to the “administration and payment” of the retirement benefits pro- 
vided by Section 5, Public No. 18, 76th Congress, as amended, Executive Order 
No. 8461, dated June 28, 1940, provides that in the administration of the retire- 
ment pay provisions of the said statute the determination of all questions of 
eligibility for the benefits thereof, including all questions of law and fact relat- 
ing to such eligibility, shall be made by the Secretary of War, or by someone 
designated by him in the War Department, in the manner, and in accordance 
with the standards provided by law, or regulations for Regular Army personnel. 
It would seem that the authority granted under this latter Executive Order to 
pass on all questions of law and fact relating to questions of eligibility for 
retirement benefits under the said statute would include the question as to the 
effective date of the termination of an award of retirement pay where the War 
Department first furnishes the Veterans Administration with a certificate of 
the officer’s entitlement or eligibility for retirement under the statute and 
thereafter vacates the certificate of entitlement or eligibility. Consequently, it 
is not believed that the Veterans Administration has the authority to pass on 
the question as to the effective date of termination of retirement pay in such 
cases and that to do so might amount to overruling a determination by the War 
Department with respect to an officer’s entitlement to retirement pay. It would 
be particularly unfortunate to require that the payments, based on a War 
Department’s erroneous certification, be repaid and this would be especially 
so if the repayments had to be offset against pension or compensation payments 
otherwise in order. 

Section 28 of the World War Veterans’ Act, 1924, as amended July 3, 1930, 
provides, in part: 

“There shall be no recovery of payments from any person who, in the judg- 
ment of the director, is without fault on his part and where, in the judgment 
of the director, such recovery would defeat the purpose of benefits otherwise 
authorized or would be against equity and good conscience. * * *” 

The above Section was saved from repeal by Section 7 of Public No. 2, 73d 
Congress. However, it was held in part, in Administrator’s Decision, Veterans 
Administration, No. 681, dated December 19, 1945, that Section 28, World War 
Veterans’ Act, 1924, as amended, was not a part of Public No. 18, 76th Congress, 
or of Public No. 262, 77th Congress, and that there were no other provisions of 
law authorizing the Central Committee on Waivers and Forfeitures to waive 
overpayments of retirement pay made under said Acts. 

As indicated above, there appears to have been no fraud involved on the part 
of either Colonel Vest or Major Girault in connection with their retirement 
claims, and it further appears that it was through no fault of theirs that they 
were first certified by the War Department as eligible for retirement pay under 
Section 5, Public No. 18, 76th Congress, as amended, and that later such certifi- 
cations were vacated. Therefore, it would manifestly be unfair to them, if not 
legally required, to discontinue payments in these cases effective from the begin- 
ning dates, thereby creating overpayments and probably requiring them to make 
restitution of the amounts of retirement pay which they had received. In this 
connection attention is invited to 3 Comp. Gen. 41, in which the then Comptroller 
General stated, in part, as follows: 

“Particular attention is directed to the generally accepted and established 
principle that correction of an award can not be so made retroactively as to dis- 
turb vested rights under a ruling or award made by competent authority, espe- 
cially upon a change of judgment or opinion * * 

Your decision is requested as to the effective date a termination of retirement 
pay in these cases, and in the event overpayments are created as to whether 
recovery should be effected from the officers concerned. 


Section 5, Public Law 18, approved April 3, 1939, 53 Stat. 557, as 
amended by the act of July 25, 1939, 53 Stat. 1079, 10 U. S. C. 456, 
referred to in your letter, provides as follows: 


All officers, warrant officers, and enlisted men of the Army of the United 
States, other than the officers and enlisted men of the Regular Army, if called 
or ordered into the active military service by the Federal Government for ex- 
tended military service in excess of thirty days, other than for service with the 
Civilian Conservation Corps, and who suffer disability or death in line of duty 
from disease or injury while so employed shall be deemed to have been in the 
active military service during such period and shall be in all respects entitled 
to receive the same pensions, compensation, retirement pay, and hospital benefits 
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as are now or may hereafter be provided by law or regulation for officers and 
enlisted men of corresponding grades and length of service of the Regular Army, 
including for their dependents the benefits of section 903 of this title, as amended. 


Executive Order No. 8099 dated April 28, 1939, provides in pertinent 
part as follows: 


Whereas the said act [of April 3, 1939] is silent as to what agency shall admin- 
ister the benefits provided thereby ; and 

Whereas it is deemed appropriate. and desirable that such administration 
be placed in the Veterans’ Administration : 

Now, Therefore, by virtue of the authority vested in me as President of 
the United States, and by the act of July 3, 1930, c. 863, 46 Stat. 1016, the 
duties, powers, and functions incident to the administration and payment of 
the benefits provided by the statute as above set out are hereby vested in the 
Veterans’ Administration: Provided, That in the administration of the retire- 
ment provisions of the said statute, the determination whether disability exists 
and whether such disability was incurred in line of duty shall be made by the 
Secretary of War, or by someone designated by him in the War Department, in 
the manner, and in accordance with the standards, provided by law or regula- 
tions for Regular Army personnel. 


The proviso in Executive Order No. 8099, supra, was further amended 
by Executive Order No. 8461, dated June 28, 1940, to read as follows: 


Provided, That in the administration of the retirement-pay provisions of the 
said statute, the determination of all questions of eligibility for the benefits 
thereof, including all questions of law and fact relating to such eligibility, shall 
be made by the Secretary of War, or by someone designated by him in the War 
Department, in the manner, and in accordance with the standards, provided by 
law, or regulations for Regular Army personnel. 


Also, see section '1 of the act of September 26, 1941, 55 Stat. 733, 10 


U. S. C. 456a, granting similar retirement pay benefits to Reserve 
officers who were called or ordered into active service on or after 
February 28, 1925, and who were disabled from disease or injury 
contracted or received in line of duty, and section 2 thereof which 
contains a provision identical to that appearing in Executive Order 
No. 8461, supra, respecting the administration of the retirement pay 
benefits of the act. 

Under the Executive orders, supra, the “duties, powers, and func- 
tions incident to the administration and payment” of the retirement 
pay benefits of the act of April 3, 1939, as amended, were placed in 
the Veterans’ Administration, whereas, as between the two agencies, 
“the determination of all questions of eligibility for the benefits 
thereof, including all questions of law and fact relating to such eli- 
gibility,” were placed in the Secretary of War or a person designated 
by him, to be made in the manner, and in accordance with the stand- 
ards provided by law or regulations applicable to personnel of the 
Regular Army. 

While the Secretary of War, or his designee, was thus authorized, 
as between the two agencies, to make determinations involving all 
questions of law or fact relating to “eligibility,” such determinations 
appear to relate primarily to the question of whether the disability for 
which retirement pay is claimed was incurred in line of duty from dis- 
ease or injury while on active duty. Where it originally is determined, 
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as in the cases here involved, that the disability was incurred in line 
of duty while employed on active duty and payment of retirement 
pay is made on such determination effective retroactively to the date 
following the individual’s release from active duty, a subsequent deter- 
mination by the Secretary of War that the disability was not incurred 
in line of duty while on active duty constitutes in effect at least a deter- 
mination that the individual concerned is not eligible to continue to 
receive retirement pay from and after his relief from active duty. In 
that connection it may be stated that while the act of April 3, 1939, 
as amended, does not expressly provide for a review of administrative 
determinations respecting questions of eligibility, it seems apparent 
that there was no intent to preclude a review by the Secretary of War 
of such determinations at least with respect to the eligibility of a person 
to continue to receive the retirement pay benefits of the statute. United 
States v. Bentley, 107 F. 2d 382; United States v. Gudewicz, 45 F. Supp. 
787. A determination as to the individual’s eligibility to receive the 
retirement pay benefits of the statute appears to be the only duty im- 
posed upon the Secretary of War by the Executive regulations and con- 
sequently, as between the two agencies, the matter of recouping any 
overpayments made under the statute appears to be one of the “func- 
tions incident to the administration and payment of the benefits” of the 
statute and as such, is administratively within the jurisdiction of the 
Veterans’ Administration. In view of the foregoing, the question in- 
volved, in effect, is whether payments of retirement pay made prior 
to a redetermination by the Secretary of War are required to be re- 
funded under circumstances such as those here involved. In that con- 
nection it is understood that no specific statutory authority exists which 
may be viewed as authorizing the Administrator of the Veterans’ Ad- 
ministration to waive recovery of erroneous payments made under 
the said act of April 3, 1939, and consequently, such matter is properly 
for determination by this office. 

The Veterans’ Administration file in the Vest case indicates that 
the officer, a member of the Officers’ Reserve Corps, entered on active 
duty June 4, 1941, and was released from active duty on April 16, 1943; 
that by letter dated March 24, 1943, as amended by letter dated July 

15, 1948, the War Department certified that the officer “contracted 
permanent disability (Arteriosclerosis, generalized, moderately severe 
and coronary focalization and angina pectoris)” rendering him unfit 
for further military duty; that such disability was contracted in line 
of duty while on active duty and that he was entitled to retirement 
pay as a colonel effective April 17, 1943, the date following his release 
from active duty, at a rate not in excess of $350 per month. However, 
in view of certain information contained in the files of the Veterans’ 
Administration, which information recently had been forwarded to 


> 
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the War Department, indicating that the officer’s disability was not 
incurred in line of duty, The Adjutant General advised the Veterans’ 
Administration by letter dated August 14, 1943, that further payments 
of retirement pay should be suspended pending a redetermination of 
the matter by the War Department. Hence, no further payments of 
retirement pay were made to Colonel Vest after that date. Pre- 
sumably, on the basis of such additional evidence, a reconvened Army 
retiring board found that the officer’s disability was not incurred in 
line of duty and accordingly, by letter dated November 20, 1943, The 
Adjutant General notified the Veterans’ Administration that the prior 
certification of eligibility for entitlement to retirement pay had been 
rescinded. 

The records of the Veterans’ Administration in the Girault case dis- 
close that the officer, a member of the Officers’ Reserve Corps, entered 
on active duty on March 21, 1942, and was released from active duty 
August 16, 1944; that an Army retiring board determined that he con- 
tracted permanent disability in line of duty while on active duty and 
that the cause of such disability is “1. Arteriosclerosis, generalized, 
chronic, moderate, cause undetermined. 2. Arterial hypertension, 
chronic, moderate, cause undetermined.” Accordingly, by letter dated 
October 12, 1944, the War Department notified the Veterans’ Admin- 
istration that Girault was entitled to retirement pay as a major, effec- 
tive August 17, 1944, in the amount of $215.62 per month. Subse- 
quently, an Army retiring board, upon consideration of certain addi- 
tional evidence furnished by the Veterans’ Administration, determined 
that the officer’s disability was not incurred in the line of duty while on 
active duty. By letter dated February 27, 1945, the War Department 
informed Major Girault of such redetermination but it does not appear 
that the Veterans’ Administration was advised of such action until 
May 2, 1945, at which time retirement pay was discontinued. 

In decision of July 23, 1923, 3 Comp. Gen. 41, consideration was 
given the matter of whether the Director of the Veterans’ Bureau had 
authority to reopen claims for compensation involving determinations 
of whether the disease or injury was incurred “in line of duty” e¢ 
cetera, and reverse the decision of his predecessor and allow or dis- 
allow compensation, as the case may be, where there had been no 
change in the controlling statute and no new evidence submitted—the 
only question involved being a difference of opinion in determining a 
question of fact. After deciding that a redetermination of the ques- 
tions of fact involved upon review might be made de novo under the 
controlling statute, regardless of what the prior Director may have 
found upon the same or different evidence, it was stated that: 

Particular attention is directed to the generally accepted and established 


principle that correction of an award can not be so made retroactively as to 
disturb vested rights under a ruling or award made by competent authority, 





808 DECISIONS OF THE COMPTROLLER GENERAL 


especially upon a change of judgment or opinion as to the degree or permanence 
of the condition of disability. Any change in the award upon review ending or 
diminishing the compensation previously awarded is effective only from the 
date of the change, past payments not to be disturbed, but changes in awards 
increasing compensation, or allowing compensation previously refused, reduced, 
or discontinued may be retroactive to the date such degree of disability began 
but not earlier than date of discharge or resignation of the beneficiary from the 
military or naval service. 2 Comp. Gen. 462. 


See also 8 Comp. Gen. 31 and cases cited therein. 

While the present cases involve redeterminations by the Secretary 
of War based upon evidence apparently not before the War Depart- 
ment at the time the original determinations and findings were made, 
the principle of the rulé stated in the decision quoted above would 
reasonably appear to be for application by analogy to such cases. 
That is to say, the original determinations in the two cases here in- 
volved that disability was incurred in line of duty while on active duty 
were in the nature of awards made by competent administrative au- 
thority on the basis of available evidence and, in view of the subject 
matter of such determinations, which render them matters largely of 
informed opinion or judgment rather than of demonstrated fact, the 
propriety of the payments made during the period such determinations 
were in effect need not be questioned, it being clear that there was no 
fraud or concealment on the part of the individual concerned. How- 
ever, in the Girault case it appears that the former officer by letter 
dated February 27, 1945, was advised by the War Department of the 
action of the reconvened retiring board’s finding that his disability 
was not incurred in line of duty, which finding apparently was ap- 
proved by the Secretary of War on the same date, but that the Veterans’ 
Administration was not advised of such action until May 2, 1945. 
Obviously, the failure of the War Department to notify the Veterans’ 
Administration of the adverse action taken by the Secretary of War 
upon reconsideration of Major Girault’s case may not be regarded as 
furnishing any legal basis for payments effected after that date, in 
view of the fact that Girault previously had been advised of the fact 
that a reconvened Army retiring board had found that his disability 
was not incurred in line of duty while on active duty. 

The questions presented are answered accordingly. 


(B-54362) 


LEAVES OF ABSENCE—ANNUAL—ENTITLEMENT GENERALLY; 
SECRETARIES AND LAW CLERKS OF FEDERAL JUDGES 


Entitlement of a particular employee or class of employees to the benefits of 
the annual leave act of March 14, 1936, which is applicable to “all civilian 
officers and employees of the United States,” is not dependent upon con- 
siderations of whether employed in the executive, legislative, or judicial 
branch of the Government, but, rather, is dependent solely upon a deter- 
mination of whether the nature of the employment is such as to be con- 
sistent with the grant of leave with pay under said act. 
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Secretaries and law clerks of Federal circuit and district judges, whose hours 
of duty are not subject to any fixed schedule applicable to Government em- 
ployees generally, but, rather, are governed by the activities of the judge 
whom they serve, and who, either because of court recess, absence of the 
judge, or other circumstances, are in a non-work status for extended pe- 
riods during which they remain in a pay status, are not entitled to the 
benefits of the annual leave act of March 14, 1936. 


Acting Comptroller General Yates to the Director, Administrative Office of the 
United States Courts, May 24, 1946: 


Reference is made to your letter of December 5, 1945, as follows: 


I would respectfully request your opinion whether secretaries and law clerks 
to circuit judges and district judges of the United States are subject to the 
provisions of Public Law 525 of the 78th Congress (58 Stat. 845-846, 5 U. S. C. 
Supp. IV, 61 b, 61 d) with respect to annual leave for civilian employees of the 
Federal Government. This provides that when such an employee is separated 
from the service he shall be paid compensation in a lump sum for all accumulated 
annual leave to which he is entitled under existing Jaw, provided that if he is 
reemployed in the Federal service under the same leave system prior to the 
expiration of the period covered by the leave payment, he shall refund an amount 
equal to the compensation covering the period between the date of his reem- 
ployment and the expiration of the leave period, and that amount shall be credited 
to him in the agency by which he is reemployed. 

The question arises in reference to Mrs. Cecilia J. Smith, the secretary of 
Honorable Alexander Holtzoff, Justice of the District Court of the United States 
for the District of Columbia, who prior to her employment in this capacity was 
employed in the Department of Justice. She resigned from that Department 
effective at the close of business September 30, 1945 and entered on duty as 
secretary to Judge Holtzoff on the following day, October 1, 1945. Upon ter- 
mination of her service in the Department of Justice, Mrs. Smith received a 
lump sum payment for 39 days accrued annual leave then standing to her credit. 
Upon the assumption that the leave act above cited continued to apply to Mrs. 
Smith this office contemplated asking her to ref-nd the entire amount of this 
payment inasmuch as her reemployment followed immediately upon the termina- 
tion of her prior employment. It was intended to place the amount of leave 
represented to her credit in her new position. Judge Holtzoff upon being in- 
formed took the view that in her present position she is not under the same leave 
system that she was in her employment in the Department of Justice and con- 
sequently that the provision for the refund of lump sum payments on account 
of accrued leave does not apply and she is entitled to retain it. In support of 
bis view Judge Holtzoff wrote a letter to Mr. Whitehurst dated November 20, 
1945, a copy of which I attach and shall be glad to have considered in connection 
with this letter. 

This office has heretofore considered and has acted upon the view that the sec- 
retaries and law clerks of circuit and district judges of the United States were 
both entitled to the benefits and subject to the obligations of the leave statute. 
Under that view upon the termination of their service as secretaries or law clerks 
they may be compensated in a lump sum for any annual leave to which they are 
entitled, and correspondingly if at the time of their appointment there is to their 
credit leave earned in another federal position, they are entitled to be credited 
with it but not to receive payment for the part of such leave overlapping their 
new employment, and if such payment has been made they are required to refund 
it. Under this view the refund here involved is due from Mrs. Smith. If she is 
not subject to the leave law she is entitled to retain the lump sum payment re- 
ceived from the Department of Justice, but she will not be entitled to compensa- 
tion for any annual leave accrued upon the termination of her present employ- 
ment as secretary to Judge Holtzoff. It is obvious that the issue in reference 
to the Secretary to Judge Holtzoff applies generally to secretaries to circuit and 
district judges. Furthermore inasmuch as the conditions of their employment 
are similar it would seem to apply equally to their law clerks. Hence I put the 
question in this letter in reference to both secretaries and law clerks of circuit 
and district judges. 

Authority for the appointment of law clerks for circuit judges is contained in 
Section 118 (a) of the Judicial Code (28 U. 8. C. 222 (a)), and authority for the 
appointment of law clerks for district judges in Section 118 (b) of the Judicial 
Code (28 U. S. C. 128): Authorization for the appointment of secretaries for 
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circuit and district judges has been given in the annual appropriation acts for 
the courts for many years and the provisions of these acts with reference to 
salaries have superseded the salaries prescribed for law clerks in the sections 
cited. The provision of the present judiciary appropriation act (for 1946) for 
miscellaneous salaries for the compensation of secretaries and law clerks of 
circuit and district judges is as follows: 

“For salaries of all officials and employees of the Federal judiciary, not other- 
wise specifically provided for $1,400,000: Provided, That the compensation of 
secretaries and law clerks of circuit and district judges (exclusive of any tem- 
porary additional compensation) shall be fixed by the Director of the Adminis- 
trative Office without regard to the Classification Act of 1923, as amended, except 
that the salary of a secretary shall conform with that of the main (CAF-4), 
senior (CAF-5), or principal (CAF-6) clerical grade, or assistant (CAF-7), or 
associate (CAF-S) administrative grade, as the appointing judge shall determine, 
and the salary of a law clerk shall conform with that of the junior (P-1), 
assistant (P-2), associate (P-3), full (P-4), or senior (P-5) professional grade, 
as the appointing judge shall determine, subject to review by the judicial council 
of the circuit if requested by the Director, such determination by the judge 
otherwise to be final: Provided further, That (exclusive of any temporary 
additional compensation) the aggregate salaries paid to secretaries and law 
clerks appointed by one judge shall not exceed $6,500 per annum, except in the 
case of the senior circuit ‘judge of each circuit and senior district judge of each 
district having five or more district judges, in which case the aggregate salaries 
shall not exceed $7,500.” 

It is a fact as Judge Holtzoff stated in his letter to Mr. Whitehurst that the 
secretaries and law clerks of judges are not subject to regular hours of duty and 
work according to the necessities of the Judges whom they serve. They are, how- 
ever, regarded as full time employees and the amounts of their salaries are deter- 
mined (subject to an occasional and rare exception for a temporary period) upon 
that basis. 

I shall be obliged if you will give me your opinion whether the leave law 
referred to applies to the secretaries and law clerks to circuit and district judges 
or not. 


The act of December 21, 1944, Public Law 525, 58 Stat. 845, 846, 
provides, in pertinent part, as follows: 


That whenever any civilian officer or employee of the Federal Government or 
the government of the District of Columbia is separated from the service or elects 
to be paid compensation for leave in accordance with the Act of August 1, 1941, 
as amended by the Act of April 7, 1942, or section 4 of the Act of June 23, 1943, 
he shall be paid compensation in a lump sum for all accumulated and current 
accrued annual leave or vacation leave to which he is entitled under existing law. 
Such lump-sum payment shall equal the compensation that such employee would 
have received had he remained in the service until the expiration of the period 
of such annual or vacation leave: Provided, That if such employee is reemployed 
in the Federal service or in or under the government of the District of Columbia 
under the same leave system prior to the expiration of the period covered by such 
leave payment, he shall refund to the employing agency an amount equal to the 
compensation covering the period between the date of reemployment and the 
expiration of such leave period, and the amount of leave represented by such 
refund shall be credited to him in the employing agency. In the case of reem- 
ployment in the Federal service the sum so refunded shall be covered into the 
Treasury as “Miscellaneous Receipts”, and in case of reemployment in or under 
the government of the District of Columbia the sum so refunded shall be covered 
into the Treasury to the credit of the District of Columbia: Provided further, 
That the lump-sum payment herein authorized shall not be regarded, except for 
purposes of taxation, as salary or compensation and shall not be subject to 
retirement deductions. 

7 * + * . * + 

Sec. 3. That all accumulated and current accrued leave be liquidated by a 
lump-sum payment to any civilian officer or employee of the Federal Government 
or the government of the District of Columbia in cases involving transfer to 
agencies under different leave systems. Such lump-sum payment shall equal the 
compensation that such employee would have received had he not been trans- 
ferred until the expiration of the period of such leave: Provided, That the lump- 
sum payment herein authorized shall not be regarded, except for purposes of 
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taxation, as salary or compensation and shall not be subject to retirement 
deductions. 


It will be noted that section 1 of the quoted statute expressly pro- 
vides, inter alia, that upon reemployment in the Federal service “under 
the same leave system,” prior to the expiration of the period covered 
by the lump-sum payment therein authorized, persons within the 
purview of the act shall refund to the employing agency an amount 
equal to the compensation covering the unexpired portion of such 
leave period. Hence, the legal obligation of Mrs. Smith to refund 
the lump-sum payment received by her for unused accrued annual 
leave to her credit at the time of her resignation from the Department 
of Justice rests upon a determination whether her subsequent employ- 
mefht as secretary to Mr. Justice Holtzoff—a position in the judicial 
branch of the Federal Government—constitutes reemployment in the 
Federal service “under the same leave system” within the meaning of 
that term as used in section 1, supra. 

The act of March 4, 1936, Public Law 471, 49 Stat. 1161, 1162, 
entitled, “To provide for vacations to Government employees, and for 
other purposes,” provides, in part, as follows: 


That with the exception of teachers and librarians of the public schools of the 
District of Columbia and officers and employees of the Panama Canal and Panama 
Railroad on the Isthmus of Panama, and except as provided in section 4 hereof, 
all civilian officers and employees of the United States wherever stationed and of 
the government of the District of Columbia, regardless of their tenure, in addi- 
tion to any accrued leave, shall be entitled to twenty-six days’ annual leave with 
pay each calendar year, exclusive of Sundays and holidays: Provided, That the 
part unused in any year shall be accumulated for succeeding years until it totals 
not exceeding sixty days. This Act shall not affect any sick leave to which em- 
ployees are now or may hereafter be entitled. Temporary employees, except tem- 
porary employees engaged on construction work at hourly rates, shall be entitled 
to two and one-half days leave for each month of service. The annual leave here- 
in authorized shall be granted at such times as the heads of the various depart- 
ments and independent establishments may prescribe. This Act becomes effec- 
tive January 1, 1936. 

‘6 3 * * * ¥ & 


Sec. 4. Nothing in this Act shall affect the Postmaster General and officers and 
employees in or under the Post Office Department: Provided, That officers and 
employees in the departmental service and in the, Mail Equipment Shops of the 
Post Office Department shall be included within the provisions of this Act. 

Sec. 5. Nothing in this Act shall be construed to prevent the continuance of 
any existing leave differential now obtaining for the benefit of employees of the 
Federal Government stationed outside the continental limits of the United States. 

Sec. 6. The employees of any corporation created under authority of an Act 
of Congress which is either wholly controlled or wholly owned by the United 
States Government, whether or not the employees thereof are paid from funds 
appropriated by Congress, shall be included within the provisions of this Act. 

Sec. 7. The leave of absence herein provided for shall be administered under 
such regulations as the President may prescribe, so as to obtain, so far as prac- 
ticable, uniformity in the application of this Act. 


It will be noted that the quoted statute specifically refers to “all 
civilian officers and employees of the United States” with certain ex- 
ceptions not here material. Hence, in view of the all-inclusive lan- 
guage of the act there is perceived no basis upon which the inclusion or 
exclusion of any employee or class of employees from the benefits of 
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that act properly may be considered as dependent solely upon the par- 
ticular branch of the Federal Government in which employed, whether 
it be the executive, legislative, or judicial branch. In fact, numerous 
prior decisions of this office have recognized that officers and employees 
in or under the judicial branch of the Government, generally, are cov- 
ered by the provisions of the 1936 leave law. See 20 Comp. Gen. 140; 
23 id. 603; 25 id. 185. Consequently, the mere fact that Mrs. Smith 
transferred to a position in the judicial branch of the Federal Govern- 
ment, in itself would not be sufficient to exclude her from the provisions 
of the 1936 leave statute. 

While, as above stated, the language of the act is sufficiently broad 
to include officers and employees in the legislative and judicial branches 
of the Government as well as officers and employees in the executive 
branch, it long has been recognized—in consonance with settled canons 
of statutory construction—that, notwithstanding the broad general 
language of the statute, it was not the intent of the Congress that it 
should be viewed as authorizing annual or vacation leave, on the basis 
therein provided, for every person who might come within the term, 
“civilian officers and employees of the United States.” In decision 
of this office dated June 4, 1936, 15 Comp. Gen. 1058, to the President, 
United States Civil Service Commission, there was considered the ap- 
plicability of the 1936 leave law to civilian employees of the Govern- 
ment serving under various types of appointments, set out in the Com- 
mission’s letter dated May 25, 1936, as follows: 


Question 5. Under the provisions of law specifying “all civilian officers and 
employees” and “regardless of tenure” are employees whose work is not con- 
tinuous, such as various types of intermittent and other nonregular employees, 
entitled to sick leave or to annual leave? 

Both the annual leave and the sick leave acts contain certain special excep- 
tions, but are the same in authorizing the granting of annual leave and sick 
leave to all civilian officers and employees “regardless of their tenure.” 

There are in various branches of the Government service groups of employees 
who are employed on an intermittent, seasonal, emergency, indefinite, and other 
nonregular basis, who are frequently paid on a per diem basis, but are also paid 
otherwise. The language of both acts, “all civilian officers and employees” and 
ee of their tenure” makes no specific exception of these groups of em- 
ployees. 

However, since the terms of the employment of these persons provide for pay- 
ment only when actually employed, there would appear to be a question as to 
whether they should be paid when not on duty status, whether the absence 
is because of illness or other causes. Among the groups of employees affected 
and concerning whom decision is requested are: 

(a) Per diem employees who are paid only when actually employed. 

(b) Per diem or per hour employees engaged in an emergency who may be em- 
ployed for more than one 7- or 8-hour shift in 24 hours during said emergency, 
fire, flood, etc. 

(ec) Part-time employees, such as those considered in your Decision A-36473, 
May 9, 1931, to the Secretary of Commerce, and Decision A-69423, March 16, 
1936, to the Secretary of Agriculture. 

(d) Persons engaged under contract to furnish usually a specified number of 
reports in a year, but not continuously employed. 

(e) Employees engaged temporarily for a month or more on a piece-price basis. 

(f) Employees who are paid at hourly rates, but who are not engaged on 
construction work, as, for example, mechanics, skilled laborers, and other engaged 
in many services On maintenance, repair, clean-up work, and the like, where 
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employment is more or less intermittent and not on a regular or continuous basis. 
(g) Employees paid on a fee basis, such as physicians and surgeons and other 
consultants. 


In answer thereto, it was stated : 


Referring to question 5, the classes of employees mentioned in paragraphs (a), 
(b), (ec), (d), (£), and (g) are not entitled to sick or annual leave of absence 
with pay. An appointment or contract of employment providing for payment of 
compensation on the basis of “when actually employed” or on a fee basis for the 
particular service rendered, is inconsistent with the granting of leave of absence 
with pay. Referring to paragraph (e) under question 5, piece workers tempo- 
rarily but continuously employed for 1 month or more are entitled to sick and 
annual leave of absence with pay under the terms and subject to the conditions 
of the leave acts of March 14, 1936, applicable to temporary employees. Those 
not required to be continuously employed during the regular tour of duty are not 
entitled to leave of absence with pay. 


It is apparent that the exclusion of certain of the above-enumerated 
employees, otherwise within the purview of the 1936 act, from the pro- 
visions thereof on the basis that the nature of their employment was 
inconsistent with the granting of leave of absence with pay was 
grounded upon the familiar rule that while certain persons or things 
might be within the letter of a statute, they are not covered by the 
provisions thereof because they are not within its spirit nor the intent 
of the legislature. Church of the Holy Trinity v. United States, 143 
U. S. 457. 

An examination of the legislative history of the 1936 leave statute 
discloses that the primary purpose of that enactment was to increase 
the number of days of leave of absence with pay then authorized for 
Federal employees to an amount sufficient to cover not only the normal 
absence from work for personal reasons but also to enable such em- 
ployees to avail themselves of annual vacations with pay so that, by 
such respite from official duties for extended periods, they might be 
better fitted to discharge the duties of their particular office. In that 
connection, it was stated in report No. 1252, June 17; 1935, of the 
Committee on the Civil Service, House of Representatives, accom- 
panying H. R. 8458, which became Public Law 471, as follows: 

The committee feels that the time has come for a restoration of annual leave 
to the employees of the Government, and feel that this is justified because most 
of the employees in Washington, and many of those in the field, come from places 
away from where they are at work and wish to use their vacations for visits 
home. Any absence from the office even for a few minutes is charged to annual 
leave granted to the employees. If they want to have a check cashed at the bank, 
it is charged to annual leave; if they must go to the dentist, or should they 
wish to attend a funeral, the time occupied in such activities is charged to 


annual leave. The result is that with only 15 days annual, when vacation ‘time 
comes, the average employee has only a few days left. 


From the foregoing, it is apparent that it was the intent of the 
Congress to grant leave of absence with pay only to those civilian 
employees of the Federal Government whose official duties require 
substantially their full time and attention over extended periods. The 
same considerations which prompted the granting of vacation leave 
to such employees are not present with respect to employees whose offi- 
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cial duties are such as to consume only a portion of their time through- 
out the year—leaving them extended non-work periods for vacation 
and recreational purposes. The very nature of such employment pre- 
cludes any necessity for a statutory grant of vacations since the non- 
work periods normally occurring under such conditions of employ- 
ment serve the same purposes as vacations for full-time employees. 
Accordingly, it may be stated as a general proposition that the en- 
titlement of a particular employee or class of employees to the benefits 
of the 1936 leave act is not dependent upon considerations of the par- 
ticular branch of the Federal Government in which employed, but, 
rather, is dependent solely upon a determination whether the nature 
of the employment is such as to be consistent with the grant of leave 
with pay therein provided. Compare 22 Comp. Gen. 864. 

With respect to the lump-sum payment to Mrs. Smith upon her 
separation from the Department of Justice, the Honorable Alexander 
Holtzoff, Associate Justice, District Court of the United States for the 
District of Columbia, in his letter of November 20, 1945, to you, which 
accompanied your submission, states as follows: 


This refers to our telephone conversation concerning the lump-sum payment for 
accumulated and accrued leave made to my secretary, Mrs. Cecilia J. Smith, when 
she was separated from the service of the Department of Justice in order to 
accept her present position as my secretary. At that time she received a lump- 
sum payment for her accumulated and accrued leave in accordance with the Act 
of December 21, 1944 (Public Law No. 525, 78th Congress) sometimes known as 
the Lane Act. 

In my opinion she was properly paid the foregoing sum and is entitled to retain 
it. The Lane Act provides that if the employee who receives the compensation’ 
referred to is re-employed in the Federal service, or under the Government of the 
District of Columbia, under the game leave system prior to the expiration of the 
period covered by such leave payment, he shall make an appropriate refund to the 
employing agency. 

It is my view that secretaries to Federal judges are not under the same leave 
system as employees of the Executive branch of the Government. Secretaries to 
Federal judges are in a different situation from other administrative and clerical 
personnel of the Federal courts, such as employees of the clerk’s office, probation 
office, etc. The secretary to a judge is always on duty whenever the judge to 
whom the secretary is attached is holding court, or working in chambers, or is 
otherwise transacting official business. The secretary is subject to call at all 
other times. For example, whenever the judge holds court, or is sitting in cham- 
bers, on Saturday, his secretary must be on duty without any additional payment, 
such as is provided by the overtime pay Act. On the other hand, if, as is true 
in many courts, there are long intervals between sessions of the court, such 
intervals aggregating more than 26 days in any one year, the secretary is not 
charged for the extra time. In other words, insofar as leave is concerned, the 
eee to a Federal judge is practically in the same status as the judge 

mself. 

I am, therefore, strongly of the opinion that the lump-sum payment above 
mentioned was properly made to Mrs. Smith, and that she is under no obligation 
to make any refund. 

It is my understanding that you are planning to request a Comptroller Gen- 
eral’s ruling on this point. In that event, I shall appreciate it if you will be 
good enough to have my views accompany your submission. 


While not stated in that letter, it is assumed that the conditions of 
employment mentioned therein for secretaries to Federal judges like- 
wise apply to law clerks of such judges. 
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By statute, each Federal circuit and district judge has been vested 
with the authority to appoint a secretary and a law clerk, the salary of 
each position to be fixed by said judge at not to exceed the aggregate 
amount prescribed by law. By reason of the nature of their duties it is 
apparent that such employees occupy a status different from that oc- 
cupied by Federal civilian employees generally. Their appointments, 
qualifications, tenure, and salary are matters exclusively within the 
discretion of the judges. And it unquestionably is true that their hours 
of duty are not subject to any fixed schedule applicable to all such 
employees, but, rather, are governed by the activities of the judge 
whom they serve. As pointed out by Mr. Justice Holtzoff in his letter, 
supra, there doubtless are many occasions when such employees, either 
because of court recess, absence of the judge, or other circumstances, 
are in a non-work status for extended periods during which they re- 
main in a pay status. Hence, an authorization for leave with pay as 
contained in the 1936 leave statute to law clerks and secretaries to 
Federal judges would operate merely to superimpose 26 days’ vacation 
leave with pay upon the non-work days normally occurring in such 
employment and would result, in most cases, in absence from duty 
with pay for periods far in excess of that authorized for Federal 
employees generally. Further, the leave of absence granted by the 
1936 law is a right rather than a privilege and it is not difficult to 
perceive how, if such employees be deemed to be entitled to such bene- 
fits, any assertion of that right on their part seriously might hamper 
the jurists in the exercise of their official duties. 

In the light of the foregoing, it reasonably appears that, while secre- 
taries and law clerks to Federal judges are within the letter of the 
1936 law, they are not within the spirit thereof nor within the intent 
of the Congress in enacting such legislation. Hence, there appears 
justified the conclusion that they are not entitled to the benefits of that 
act. 

While not specifically so stated in your letter, it is assumed that the 
position formerly held by Mrs. Smith in the Department of Justice was 
such as to bring her within the purview of the 1936 leave statute. If 
such was the case, then her subsequent employment as secretary to 
Mr. Justice Holtzoff was not reemployment in the Federal service 
“under the same leave system” within the meaning of that phrase as 
used in the said act of December 21, 1944, and, consequently, she is 
entitled to retain the lump-sum leave payment received upon her sepa- 
ration from the Department of Justice. 

It is noted that, contrary to the conclusion herein reached, law clerks 
and secretaries to Federal judges have been considered by your office 
as subject to the provisions of the 1936 leave law. Since the precise 
question here considered heretofore has not been before this office for 
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decision and in view of the general doubt in the matter, you are advised 
that nothing stated herein need be viewed as affecting payments hereto- 
fore made respecting the leave of employees of the classes here involved, 
but the conclusion reached herein will be for application from and 
after the date of this decision and no further payments are authorized. 


(B-56900) 
SUBSISTENCE—MESSES—NAVY AVIATION CADETS 


Where the organization and operation of Navy aviation cadet messes were such 
as to constitute them Government, rather than private, messes, the cadets 
must be regarded as having been subsisted at Government expense within 
the meaning of section 4 of the Naval Aviation Cadet Act of 1942, so as 
not to be entitled to the money allowance in lieu of subsistence authorized 
thereby, and, therefore, the surplus accumulated from funds transferred 
from subsistence appropriations for the operation of such messes—pur- 
portedly in the form of such money allowance—is an irregular accumulation 
of appropriated funds made available for subsisting the cadets in kind 
and should be returned to said appropriations. 


Comptroller General Warren to the Secretary of the Navy, May 28, 1946: 


There has been considered your letter of March 29, 1946, JAG: IT: 
RT: eg, as follows: 


Your decision is requested whether surplus funds accruing from the opera- 
tion of aviation cadet messes must be considered public monies and deposited 
in the Treasury as “Miscellaneous Receipts” pursuant to Section 3617, Revised 
Statutes (31 U. S. C. 484), or whether they may be considered to have lost their 
character as public monies after they were paid into the mess and thus to be 
subject to disposal under instructions of the Secretary of the Navy. 

There is enclosed copy of an opinion of the Judge Advocate General to the 
Chief of Naval Personnel dated February 28, 1946 (JAG:II:RT :bb, LI-1/NA47), 
on the subject, which gives the history of how these funds were derived as well 
as the views of this office to the effect that the funds in question are not public 
monies. 

There are also enclosed copy of the Secretary of the Navy’s letter of April 9, 
1945 (JAG:II:HJD:ec), promulgating general regulations governing the opera- 
tion of aviation cadet messes, and of the Judge Advocate General's letter of 
July 12, 1945 (JAG:II:HJD:ec), recommending that the surplus funds accru- 
ing from aviation cadet messes be held intact in the nature of an escrow with- 
out diminution or substitution until such time as a definite determination can 
be made as to the disposition thereof. Pursuant to the Judge Advocate General’s 
letter of July 12, 1945, such surplus funds have been deposited in the Naval 
Officers’ Mess Central Contingency Fund, which fund is under the jurisdictional 
control of the Chief of Naval Personnel, the general purpose of which is to pro- 
vide out of accumulated monies a fund for aid and assistance to Naval Commis- 
sioned and Warrant Officers’ Messes individually and generally. The surplus 
funds from aviation cadet messes, while deposited with funds from commissioned 
and warrant officers’ messes, have been held intact awaiting final decision as 
to their status. 

Plans are now being made to dispose of the funds in the Naval Officers’ Mess 
Central Contingency Fund. Accordingly, an early reply will be appreciated. 


The funds in question are stated to represent the surplus accruing 
from the payment of the subsistence allowance of $1 a day, authorized 
for aviation cadets, direct to the aviation cadet messes under the pro- 
visions of the act of January 20, 1942, 56 Stat. 9, which provides: 
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That the subsistence allowance provided for aviation cadets in the Act of 
April 15, 1985 (49 Stat. 157; U. S. C., title 34, Supp. V., sec. 843), may be paid to 
messes in the same manner as prescribed in the Act of March 14, 1940 (Public, 
Numbered 433, Seventy-sixth Congress). 


The act of March 14, 1940, 54 Stat. 50, provides: 


That the Act entitled “An Act making appropriations for the naval service for 
the fiscal year ending June thirtieth, nineteen hundred and three, and for other 
purposes”, approved July 1, 1902 (32 Stat. 662), insofar as the provisions thereof 
are embodied in section 908 of title 34 of the United States Code, is hereby 
amended to read as follows: 

“Money accruing from the commuted rations of enlisted men legally assigned 
to duty with officers’ or other messes, afloat or ashore, may be paid under such 
regulations as may be prescribed by the Secretary of the Navy.” 


The subsistence allowance of $1 a day for aviation cadets was origi- 
nally authorized by section 2 of the act of April 15, 1935, 49 Stat. 157, 
which provided : 

* * * Aviation cadets shall be paid, in addition, a money allowance for 
subsistence of $1 per day. * * * 
That act was repealed by the Naval Aviation Cadet Act of 1942, 56 
Stat. 737, the later act providing for such subsistence allowance as 
follows (section 4) : 


* * * To each aviation cadet when not subsisted at Government expense, 
there shall be paid, in addition, a money allowance for subsistence of $1 per 
day * * *, (Italics supplied.) 


In decision of October 19, 1944, B-44923, it was held that such money 
allowance for subsistence provided for in the 1942 act could be paid 
to the messes in accordance with the provisions of the act of January 
20, 1942, supra. 

While apparently aviation cadet messes were in existence at least 
since 1942, it is understood informally that there were no regulations 
issued regarding their operation, or the payment to such messes of 
the subsistence allowance authorized for aviation cadets, except those 
issued by the Secretary of the Navy on April 9,°1945, which provide 
as follows: 


Reference: (a) Act of Congress approved August 4, 1942 (56 Stat. 737; Title 
34 US Code Supp. III 850c) ‘ 
(b) Act of Congress approved January 20, 1942 (56 Stat. 9; Title 
34 US Code Supp. III note to Sect. 850¢ 
(c) Act of Congress approved March 14, 1940 (54 Stat. 50; Title 34 
US Code 908) 


1. Under the authority of reference (a) each aviation cadet, when not sub- 
sisted at government expense, is entitled to be paid a money allowance of $1.00 
per day for subsistence. 

2. Such allowances by reference (b) may be paid to the Treasurer of an Avia- 
tion Cadet Mess in the same manner as prescribed by reference (c) relating to 
the payment of money accruing from the commuted rations of enlisted men 
under such regulations as may be prescribed by the Secretary of the Navy. 

3. The Comptroller General of the United States having held that the pro- 
visions of reference (b) continue to apply to the money allowance provided for 
the subsistence of aviation cadets, now therefore by virtue of the authority vested 
in the Secretary of the Navy by reference (c), the following basic regulations 
are promulgated: 


702905"—46—vol. 25. 54 
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A. Aviation Cadet Messes may be established and operated separate from, and 
independent of, the general enlisted men’s mess. When so established they shall 
be operated as an integral part of the Navy under the administrative control and 
regulation of the Commandant or Commanding Officer of the shore activity where 
such mess is located, subject to such regulations as may be issued from time to 
time by competent Naval authority. 

B. When so established and operated, such aviation cadet messes shall not be 
operated for the financial profit of any person, or group or combination of per- 
sons, and no individual shall have any financial interest or right, in any manner 
whatsoever, in any property used, acquired or held in the operation of such 
messes. 

C. The money allowances granted by law for the subsistence of an aviation 
cadet not subsisted at government expense, shall be paid to the Treasurer of the 
Aviation Cadet Mess, in which the cadet is subsisted and such monies shall there- 
upon become the property of the mess. Any surplus now existing or in the future 
resulting, from operations of such messes, shall be disposed of under the direc- 
tion of the Chief of Naval Personnel, in the same manner as is presently prescribed 
for the disposition of the surpluses of commissioned and warrant officers’ messes 
ashore. The same rules and regulations then applying to the dissolution of com- 
missioned and warrant officers’ messes ashore, shall apply to an aviation cadet 
mess on liquidation. 


4. Bureaus, officers and commands having cognizance over aviation cadet 
messes shall effectuate the provisions of this order upon the receipt hereof. 

It will be noted that under the quoted provisions of section 4 of the 
Naval Aviation Cadet Act of 1942, the subsistence money allowance of 
$1 per day for aviation cadets is payable only where such cadets are not 
subsisted at Government expense, and then it is payable only to the 
individual eadets unless the Secretary of the Navy prescribes payment 
otherwise for their account by regulations issued pursuant to the said 
acts of March 14, 1940, and January 20, 1942. Since it is indicated 
that the subsistence allowances here involved were not paid to the 
cadets and as no regulations apparently were issued prior to April 9, 
1945, authorizing the payment thereof to aviation cadet mess treas- 
urers, it would appear that at least prior to April 9, 1945, the transfer- 
ring of moneys from the appropriations chargeable with the expenses 
of subsisting such cadets to such mess treasurers amounted to nothing 
more than the furnishing of subsistence at Government expense. Cf. 
26 Comp. Dec. 42. 

Furthermore, even had regulations similar to those of April 9, 1945, 
been in effect from the inception of the aviation cadet messes, it does 
not appear that the situation would have been changed materially. A 
private mess ashore, that is, one not operated by the Government, is 
generally considered to be one established voluntarily by the personnel 
participating therein and, while it is subject to reasonable adminis- 
trative direction and must conform to certain rules and regulations, if 
operated at a naval station or naval facilities are utilized, its internal 
operation is primarily the responsibility of the members of such mess. 
Charges assessed against the members of such a mess fundamentally 
are fixed in direct proportion to the cost of operation. 

None of the above basic elements of a private mess appear to be 
present in connection with the establishment and operation of the 
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aviation cadet messes. In the first place, so far as can be ascertained, 
these messes were established administratively, much in the same man- 
ner as a general mess, and participation therein was made more or less 
mandatory. Apparently the cadets did not exercise any measure of 
control over the operation of the mess or over the money which was 
administratively paid over to the various mess treasurers. If there 
was any real distinction insofar as the cadets were concerned, between 
the operation of such messes and the operation of the general mess, it 
is not apparent. Under the regulations they were to be operated as 
“an integral part of the Navy” and “under the administrative control 
and regulation of the Commandant or Commanding Officer of the 
shore activity where such mess is located.” Sums of money, appar- 
ently arbitrarily computed at $1 per day for each cadet, were trans- 
ferred from the applicable appropriation to the mess treasurers for 
their operation but there is nothing:in the record to indicate that such 
money was currently considered to be the property of the cadets. How 
messes so established and operated can be distinguished from Govern- 
ment operated messes is not clear. They were established not by the 
cadets but by the Navy Department; their operation, likewise, was not 
controlled by the cadets but was controlled by the Navy Department; 
and the expenditure and disposition of the money with which they 
were operated—purportedly the $1 per day subsistence allowance 
authorized for aviation cadets not subsisted at Government expense— 
were controlled by the Navy Department. 

Since a Government mess cannot be made a private mess solely by 
administrative decree, whether or not a particular mess is a Govern- 
ment mess or a private mess is a matter of fact to be determined from 
the circumstances surrounding its organization and operation, and 
from the facts here presented and discussed the conclusion seems re- 
quired that the aviation cadets at Corpus Christi and Pensacola were 
actually subsisted in a Government mess at Government expense. Ac- 
cordingly, the right to the subsistence allowance of $1 a day never 
accrued to the cadets and on that basis the so-called surplus of funds 
resulting from the operation of the aviation cadet messes in question 
must be considered as an irregular accumulation of appropriated 
funds made available for subsisting the cadets in kind and thus, being 
appropriated public funds, they should now be returned and deposited 
to the credit of the appropriations against which they were charged. 

It may be stated, however, that even were it established that such 
aviation cadet messes were bona fide private messes and that the appro- 
priated funds were administratively paid over to them as for the ac- 
count of the individual cadet members and that thereupon they lost 
their identity as public funds, it would appear that such funds there- 
upon would have become the property of the members of the mess and, 
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except for any claims the Government might have, that any surplus 
accruing should have been credited to such members individually in 
direct proportion to the amount each thus contributed to the mess. 
As to any claim by the Government under such circumstances, it 
would appear, in view of the large surplus accumulated during the 
comparatively short period of time the messes were in operation— 
$600,000 at Corpus Christi and approximately $240,000 at Pensacola— 
that the amounts paid in had little relation to the actual cost of op- 
erating such messes unless a substantial part of the cost was otherwise 
imposed on the Government by the use of Government services and 
facilities so that the surpluses represent, in effect, a profit resulting 
from such use. Also, it may be noted that it was stated in the Navy 
Department’s letter of October 2, 1944, considered in the decision of 
October 19, 1944, supra, that: 

Under the above quoted provision frdm the Act of January 20, 1942, the allow- 
ance for subsistence of $1 per day for Aviation. Cadets was authorized to be 
paid direct to the Treasurer of the Aviation Cadet Mess. Accordingly, it appears 
that any surplus over and above the cost for subsistence of Aviation Cadets at 
the end of the month, provided they were not subsisted at Government expense, 


properly belongs to the members of the Mess and may, therefore, be disposed of 
in such manner as said members may desire. (Italics supplied.) 


That such moneys, if not public moneys, remained the property of 
the cadets, is also inferred in the opinion of the Judge Advocate Gen- 
eral of the Navy, dated February 28, 1946, addressed to the Chief of 
Naval Personnel, paragraph 19 of which reads: 

It is suggested that since aviation cadets are now classified by law as en- 
listed men (Act of 4 August 1942, 56 Stat. 737; 34 U. S. C. 850a), there may be 


a matter of policy involved in using the surplus funds under consideration for 
the welfare of officer personnel. 


It does not appear that any of the aviation cadets concerned have 
voluntarily relinquished any right they might have had to the funds in 
question. Therefore, even if the funds were not public funds, if the 
persons who contributed to such funds definitely might now be de- 
termined and the value of their individual interest therein established, 
the money would have to be deposited in accordance with the provi- 
sions of the Permanent Appropriation Repeal Act, 1934, 48 Stat. 1224, 
pending such determination and distribution, and if such determina- 
tion were not possible, such funds would have to be regarded as un- 
identified funds in the hands of the Government and would be for 
depositing and covering into the Treasury as miscellaneous receipts, 
See 12 Comp. Gen. 365. However for the reasons stated above, I 
think the conclusion is required that the cadets were subsisted at 
Government expense within the meaning of section 4 of the Naval 
Aviation Cadet Act of 1942, and, hence, that the funds in question 
remained appropriated public funds and, as such, are required to 
be recredited to the appropriations involved. 
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(B-57229) 
VALIDITY OF DECREE OF FOREIGN DIVORCE OF RESIDENTS OF U. S. 


In the absence of a decision by a court of competent jurisdiction in the United 
States recognizing the validity of a foreign (Mexican) decree of divorce 
of a Navy officer and his wife domiciled in the United States, the officer’s 
subsequent marriage will not be recognized by this office as entitling him 
to increased rental and subsistence allowances on account of a “lawful 
wife,” within the meaning of section 4 of the Pay Readjustment Act of 1942. 

Even if doubts with respect to the validity of an officer’s Mexican divorce de- 
cree are removed by a finding of a court of competent jurisdiction in the 
United States that the decree is invalid, the officer, having repudiated his 
obligation to provide for his first wife upon his purported marriage with 
another woman after such divorce decree, would not be entitled, on account 
of his first wife, to increased rental and subsistence allowances as for an 
officer with a “lawful wife” within the meaning of section 4 of the Pay 
Readjustment Act of 1942. 


Assistant Comptroller General Yates to the Secretary of the Navy, May 29, 1946: 
There has been considered your letter of April 9, 1946, as follows: 


There is forwarded herewith a letter from the Disbursing Officer, U. S. S. 
BEAVER, c/o Fleet Post Office, San Francisco, California, dated May 26, 1945, 
with accompanying correspondence, relative to the right of Lieutenant (jg) 
N., U. S. Navy, to increased rental and subsistence allowances for his lawful 
wife. 


Your decision is requested as to whether Lieutenant (jg) N. is entitled to be 
credited with increased rental and subsistence allowances on behalf of a lawful 
wife (M. BE.) for the period following the date on which a decree of divorce was 
granted to him by the First Civil Court of the District of Morelos, State of Chi- 
huahua, Republic of Mexico, notwithstanding the absence of evidence to show 
that Lieutenant (jg) N. contributed to the support of M. B. subsequent to the 
rendition of the said Mexican decree of divorce. 

If your answer to the foregoing question is in the negative, your decision is 
requested as to whether Lieutenant (jg) N. is entitled to payment of increased 
rental and subsistence allowances on behalf of his alleged lawful wife (V. R.) for 
the period subsequent to June 18, 1945, under the conditions set forth in the 
enclosed correspondence. 

Among the papers submitted with your request were (1) a certified 
and authenticated copy of a final decree of divorce dated April 7, 1945 
(with a certified copy of an English translation thereof), entered in 
the First Civil Court, Morelos District, Chihuahua, Mexico, pur- 
porting to dissolve the marriage of Lieutenant N. and M. E.; (2) a 
certified abstract of marriage license purporting to show the marriage 
of the officer and V. R. at Laguna Beach, California, on April 2, 1945; 
and (3) a certified copy of a marriage license and marriage certificate 
showing that the officer and V. R. were married at Yuma, Arizona, 
on June 18,1945. * * * 

Section 4 of the Pay Readjustment Act of 1942, 56 Stat. 361, defines 
the term “dependent”, insofar as the question here involved is con- 
cerned, as follows: “The term ‘dependent’ as used in the succeeding 
sections of this Act shall include at all times and in all places a lawful 
wife.” 

Lieutenant N.’s right to payment of increased allowances as for an 


officer with dependents, on the basis that V. R. is his lawful wife, de- 
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pends upon the validity of the alleged divorce decree obtained by 
him in Mexico. 

It is well established that unless a foreign court granting a divorce 
had jurisdiction over the subject matter of the divorce by reason of 
bona fide residence or domicile there of at least one of the parties, its 
decree of divorce will not, under the rules of international comity, be 
recognized in one of the States of the United States, even though the 
laws of such foreign country do not make residence or domicile a con- 
dition to its court’s taking jurisdiction. Annotation, 143 A. L. R. 
1312, and cases cited. 

It appears from the reported cases that the courts of the United 
States, generally, have refused to recognize the validity of certain 
types of Mexican divorces, when such divorces are attacked in collat- 
eral proceedings, Anonymous v. Anonymous, 174 Misc. 906, 22 N. Y. 8. 
2d 598, and cases cited therein at page 606. The record in the present 
case indicates that neither the officer nor M. E. was domiciled in the 
State of Chihuahua, Mexico, prior to or during the proceedings which 
resulted in the alleged divorce decree, so as to confer jurisdiction upon 
the court of that State to render a valid divorce decree, and no evidence 
has been adduced to show that the foreign divorce decree here involved 
has been declared valid or invalid by a court in the United States. 

When one of the parties to a subsisting valid marriage obtains a 
decree of divorce, final in character, that action—even though the 
validity of such decree may be doubtful—creates substantial doubt as 
to the marital status of the parties concerned, and in the absence of 
a finding of a court of competent jurisdiction in the United States that 
such a divorce decree is valid or invalid in the United States the mat- 
ter admits of too much doubt for this office to authorize payment of 
increased allowances to the husband of such a marriage on account of 
a “lawful wife.” B-54947, April 1, 1946. Moreover, in view of the 
uncertainty with respect to the marital status involved in such a di- 
vorce proceeding, it is obvious that any purported marriage contract 
subsequently entered into by a party obtaining such a divorce would 
not create a marital status free from doubt, unless the validity of the 
said divorce was established in a proper court. 

While under such circumstances it could be argued that if the 
Mexican divorce was not valid the officer’s first wife continued to be 
his wife and that if the divorce was valid the second marriage contract 
created a valid marital relationship, the fact that an officer is able to 
establish that he technically has a wife has not been, in all cases, suffi- 
cient to establish his right to increased allowances on account of a 
“lawful wife” as that term is used in the statutes authorizing such 
allowances. For example, such increased allowances were denied an 
officer in the case of Robey v. United States, 71 C. Cls. 561, notwith- 
standing proof that his marital relationship had not terminated, the 


+ 
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court stating that “While the plaintiff had a lawful wife during the 
period of his claim, he repudiated his moral and legal obligations to 
provide for her and is in no different position than that of an unmar- 
ried fellow officer.” The present case is similar to the Robey case in 
that the officer appears to have repudiated his obligation to provide 
for his first wife, he having entered into a contract of marriage with 
another woman after obtaining a decree of divorce which on its face 
purports to terminate the prior marriage relationship. Hence, even 
if the doubts with respect to the validity of the Mexican divorce decree 
are removed by a finding by a court.of competent jurisdiction that the 
decree is invalid, it would not appear to follow that the allowances 
claimed would be payable on account of the oflicer’s first wife. Accord- 
ingly, based on the present record, it must be concluded that it is not 
established that the officer has a “lawful wife” within the meaning of 
the applicable statutory provisions and, therefore, both of your ques- 
tions are answered in the negative. Cf. decision of November 2, 1945, 
B-51390, to you. 


(B-57989) 


POSTAL SERVICE EMPLOYEES—ADDITIONAL COMPENSATION 
INCREASE UNDER ACT OF MAY 21, 1946 


The additional compensation at the rate of $400 per annum provided by section 
1 of the act of May 21, 1946, increases by such amount the basic compensa- 
tion of all Postal Service employees, other than postmasters at fourth-class 
post offices, who are paid annual salaries pursuant to the Postal Service pay 
statute of July 6, 1945, and such additional compensation is subject to the 
5 percent retirement deduction and is to be included in the amounts upon 
which overtime and night differential payments should be computed under 
the formulas prescribed by sections 4 and 5 of said 1945 act. 

A rural carrier serving one triweekly route, who is compensated pursuant to sec- 
tion 17 (c) of the Postal Service pay statute of July 6, 1945, on the basis of a 
route one-half the length of the route served by him, is entitled to one-half 
the $400 per annum additional compensation authorized by section 1 of the 
act of May 21, 1946, and is not to be regarded as within the category of a 
“part-time” employee referred to in the first proviso of said section 1, who is 
entitled to additional compensation at the rate of 20 cents per hour. 

The 20 percent additional compensation authorized by the proviso to section 1 of 
the act of May 21, 1946, for postmasters at post offices of the fourth class has 
the effect of increasing by such percent the annual base salaries specified 
in section 8 (a) of the Postal Service pay statute of July 6, 1945, for such 
postmasters, and such additional compensation is subject to the 5 percent 
retirement deduction and is to be included in the amounts upon which the 15 
percent allowable for rent, fuel, light and equipment is to be computed ; how- 
ever, such percentage may not increase or otherwise affect amounts earned 
as money order commissions, special-delivery service fees, or allowances for 
separating mails or for unusual conditions. 

In view of section 1 of the act of May 21, 1946, granting $400 per annum addi- 
tional compensation to certain Postal Service employees, the limitation of 
$3200 per annum in section 3 of the Postal Service pay statute of July 6, 1945, 
for supervisory employees to whom the payment of overtime may be author- 
ized under certain conditions is increased to $3600 per annum; the maximum 
salary payable under section 17 (d) of said 1945 act to rural carriers serving 
heavily patronized routes is increased from $3000 to $3400 per annum; and 
the salary brackets contained in section 20 of said 1945 act, prescribing per- 
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* 
centage increases for overtime work of certain employees, are each increased 


by $400. 
Comptroller General Warren to the Postmaster General, May 29, 1946: 


I have your letter of May 22, 1946, reference 50, as follows: 


An Act to provide additional compensation for postmasters and employees of 
the postal service, previously identified as H. R. 5059, was approved by the Presi- 
dent May 21, 1946. Section 1 of the Act [60 Stat. 203] provides “That all post- 
masters, officers, and employees in the postal service whose rates of compensation 
are prescribed by the Act entitled ‘An Act to reclassify the salaries of postmasters, 
officers, and employees of the postal service; to establish uniform procedures for 
computing compensation; and for other purposes’, approved July 6, 1945, shall 
receive additional compensation at the.rate of $400 per annum: Provided, That 
employees paid on an hourly or part-time basis shall receive additional compen- 
sation at the rate of 20 cents per hour: Provided further, That postmasters at 
post offices of the fourth class shall receive additional compensation at the rate 
of a sum per annum equal to 20 per centum of their basic annual compensation.” 

The following represents the tentative interpretations by this Department with 
respect to the applicability of the statute: 

1. The additional compensation at the rate of $400 per annum provided for in 
section 1 increases the basie salary of all employees who are paid annual salaries, 
other than postmasters at fourth-class offices, and the $400 additional compensa- 
tion will be subject to the 5 percent retirement deductions and will be included in 
the amounts upon which overtime and night differential payments are computed 
a. the formulas set forth in sections 4 and 5 of Public Law 134 [59 Stat. 435, 

2. A rural carrier serving one triweekly route will be paid a salary on the basis 
of a route one-half the length of the route served by him, thus receiving benefit 
under this Act [sec. 17 (c), 59 Stat 456] to the extent of $200 per annum, rather 
than being considered as within the category of a “part-time employee” as re- 
ferred to in the first proviso of section 1. 

8. The effect of the 20 percent increase in the compensation of postmasters at 
fourth-class post offices will be to increase by 20 percent the annual base salaries 
specified in section 8 (a) of Public Law 134 [59 Stat. 487]. The 15 percent 
allowance for rent, fuel, light and equipment will be computed on the basic annual 
rate after it is thus increased by 20 percent. For example, the annual base 
salary of $168 for an office with receipts of less than $100 will be increased to 
$201.60; and the 15 percent allowable for rent, fuel, light and equipment and the 
5 percent retirement deductions will be computed on $201.60. With respect to 
postmasters at fourth class offices, this Act will not increase or otherwise affect 
amounts earned as commissions on money orders issued, fees for special delivery 
service or allowances granted by the Department for Separating Mails or Unusual 
Conditions. 

4. All base annual salaries specified in Public Law 134, except those of post- 
masters at fourth-class offices, are increased $400 and all basic hourly rates 
are increased 20 cents. Using as an example the salaries specified in section 
12 (a) of Public Law 134, [59 Stat. 443] the initial or entrance salary of $1700 
for Grade 1 will be increased to $2100 with a corresponding increase for each 
of the other grades so that the salary for Grade 11 will become $3100; at post 
offices of the first class, three years service in Grade 11 will continue as a pre- 
requisite for advancement to Grade 12 at $3200 per annum, and five and seven 
years service in Grades 12 and 13, respectively, will continue as prerequisites for 
advancement to Grades 13 and 14 at annual base salaries of $3300 and $3400, 
respectively ; and the hourly rate for substitutes in Grade 1 will be increased to 
$1.04, with corresponding increases for each of the other grades through Grade 11, 
the rate for which will be increased to $1.54 per hour. 

5. With respect to certain other salaries specified in Public Law 134, the limi- 
tation of $3200 per anum in section 3 [59 Stat. 435] for supervisory employees to 
whom the payment of overtime may be authorized when the exigencies of the 
service require is increased to $3600 per annum; the maximum salary payable 
under section 17 (d) [59 Stat. 456] to rural carriers serving heavily patronized 
routes is increased from $3000 to $3400; and the salary brackets in section 20 
[59 Stat. 459] are increased so that those who meet the specified requirements 
may be paid additional compensation at the rate of 5 percent if their salaries 
are over $5400 and not over $8399, 10 percent if their salaries are over $4400 
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and not over $5400, 15 percent if their salaries are over $2400 and not over 
$4400, and 20 percent if their salaries are $2400 or under. 

The views expressed herein were influenced by the comments in Report No. 
1802 of the Committee on Post Offices and Post Roads, which contains the fol- 
lowing sentence: 

“Your committee, after careful study and deliberation, reached the decision 
that postal employees are entitled to additional compensation at the rate of 
$400 per annum, and that such increase should be added to their basic rate of 
pay and be of a permanent nature.” 

It will be appreciated if you will inform me whether or not the tentative in- 
terpretations outlined above are in conformity with the conclusions of your 
office with respect to this Act. A prompt reply will be appreciated in order that 
appropriate instructions may be issued to postmasters and other officials of 
this Department. 


The views expressed in your letter with respect to the effect of the 
act of May 21, 1946, Public Law 386, upon the various salary rates 
and limitations set forth in the Postal Employees’ Pay Act of 1945, 
Public Law 134, appear correct. 


(B-56600) 
HOLIDAY COMPENSATION—“JOB EMPLOYMENT” EMPLOYEES 


Employees serving under temporary appointments for “job employment,” pur- 
suant to section 4 of Regulation VIII of the Temporary Civil Service Regula- 
tions, for definite periods of time not exceeding one year are “temporary 
employees” within the meaning of section 1.1 (c) of the Annual and Sick 
Leave Regulations and, therefore, may not be regarded as “regular” em- 
ployees entitled to compensation pursuant to the per diem, etc., employee 
holiday pay statute of June 29, 1938, for holidays on which they perform no 
work. 


Comptroller General Warren to the Secretary of the Interior, June 4, 1946: 
There has been considered your letter of March 15, 1946, as follows: 


In your decision of February 7 (B-53383) to the Secretary of War, you have 
ruled, in effect, that emloyees subject to the act of March 28, 1934, may, under 
administrative regulations,-receive premium pay for work administratively re- 
quired on days declared to be holidays by Federal statute or Executive Order 
regardless of the fact that such days fall within an employee’s regular tour of 
duty. An unsettled question is with respect to pay for an employee subject to 
the 1934 act when he does not work on a day declared to be a holiday by Federal 
statute or Executive Order. 

In 25 C. G. 407 dated November 15, 1945, it was ruled that an employee paid 
on a “when actually employed” basis is entitled to holiday compensation when 
no work is performed only if he had worked at least one year prior to the holi- 
day. Your decision appears to have been predicated upon the annual sick leave 
regulations in which are defined permanent, temporary, and indefinite employees. 
It is understood that the definitions in the leave regulations of these three 
categories of employees were influenced by the war-service regulations of the 
Civil Service Commission. In these war-service regulations, a temporary em- 
ployee was described as one who was on duty for a year or less. The temporary 
civil service regulations issued by the Civil Service Commission pursuant to 
Executive Order No. 9691 dated February 4, 1946, and which superseded the war- 
service regulations, place a limit of six months on job or temporary employment. 
The question then arises whether this limitation affects your previous decision. 

We would appreciate a ruling from you as to what period of service, if any, 
before a holiday is now necessary to entitle an employee to pay for such holiday 
on which he does not work. 
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Public Resolution No. 127, approved June 29, 1938, 52 Stat. 1246, 
provides: 

That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis are 
relieved or prevented from working solely because of the occurrence of a holiday 
such as New Year’s Day, Washington’s Birthday, Memorial Day, Fourth of 
July, Labor Day, Thanksgiving Day, Christmas Day, or any other day declared 
a holiday by Federal statute or Executive order, or any day on which the depart- 
ments and establishments of the Government are closed by Executive order, they 
shall receive the same pay for such days as for other days on which an ordinary 
day’s work is performed. : 

The quoted statute authorizes pay to “regular” employees of the 
Federal Government coming within the purview thereof who are re- 
lieved or prevented from working solely because of the occurrence of 
a holiday. It is settled that the determination whether a particular 
employee is “regular” employee within the meaning of that term as 
used in the statute, supra, is not dependent upon the classification of 
his appointment under the civil service rules and regulations, but 
rather, as a general guide, such determination is based upon the em- 
ployee’s classification for leave purposes. 19 Comp. Gen. 426; 20 éd. 
411; 25 td. 407. And by reason of such recourse to the employee’s 
classification for leave purposes, the following principles have been 
recognized, generally, as controlling upon the rights, under the 1938 
statute, of employees whose compensation is fixed at a rate per day, 
per hour, or on a piece-work basis, namely: (1) if such employee is 
a permanent employee for leave purposes, he is entitled to the benefits 
of the 1938 statute, regardless of the period of service; (2) if tem- 
porary for leave purposes, an employee is not entitled to the bene- 
fits of the holiday pay statute; and (3), if an employee falls within 
the definition of an “indefinite employee” contained in the leave regu- 
lations, he is entitled to pay on a holiday on which no work is per- 
formed only after having served continuously for a period equal to 
that prescribed for temporary employees under the leave regulations. 

Section 1.1 of the current annual and sick leave regulations for 
Government employees, as revised January 1, 1945, provides: 

Section 1.1 As used in these regulations: 

(a) “Employee” and “employees” include officer and officers, respectively. 

(b) “Permanent employees” are those appointed without limitation as to length 


of service or for definite periods in excess of 1 year, or for the duration of the 
present war and for six months thereafter. 

(c) “Temporary employees” are those appointed for definite periods of time 
not exceeding 1 year. 

(d) “Indefinite employees” are those appointed for the “duration of the job” 
and those who, although paid only when actually employed, are continuously 
employed or required to be available for duty for a period of not less than 1 
month, as distinguished from part-time or intermittent employees. 


With respect to temporary appointments for “job employment” 
referred to in your letter, supra, section 4 of Regulation VIII, “TEM- 
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PORARY APPOINTMENT,” of the Civil Service Commission, pro- 
vides: 

4, Job employment.—When there is work of a temporary character, at the 
completion of which the services of an additional employee will not be required, 
a temporary appointment may be made with the prior consent of the Commis- 
sion for a period not to exceed 6 months. Such temporary appointment shall 
be made through certification from the Commission’s eligible registers unless 
the Commission shall decide, in a particular case, that there are no available 
eligibles. Such temporary appointment may be extended only if there are no 
eligibles available for the additional period or after an adequate showing that 
such extension is necessary to complete the job of work for which the person 
was originally employed. The Commission may restrict certification for tem- 
porary appointment to such eligibles as by reason of residence or other conditions 
are immediately available. 

Clearly, under the provisions of the regulations just quoted, per- 
sons holding temporary appointments for “job employment”, are 
persons “appointed for definite periods of time not exceeding 1 year” 
within the meaning of the definition of “temporary employees” ap- 
pearing in the current leave regulations, and, consequently—in con- 
sonance with the general rules set out above—such employees are not 


entitled to the benefits of the holiday pay statute of 1938. 


B-55347) 


PAY—HIGHER COMMAND—COMMANDER OF BATTALION SERVING AS 
PART OF INFANTRY REGIMENT 


An Army battalion which is purely a tactical unit, as distinguished from an 
adnvinistrative unit, serving as part of an infantry regiment does not con- 
stitute a “command” within the meaning of that term as used in section 7 of 
the act of April 26, 1898, so as to entitle the commander thereof to higher 
command pay and allowances under said act for exercising a command 
above that relative to his grade in time of war, the assignment of command 
to field officers therein being merely to designate their places in the field. 


Assistant Comptroller General Yates to Lt. Col. L. F. Lucas, U. S. Army, June 
5, 1946: 

By indorsement from the Fiscal Director, Army Service Forces, 
dated January 21, 1946, there was received your communication of 
June 1, 1945, requesting decision whether payment is authorized on 
a voucher, transmitted therewith, stated in favor of Major Albert G. 
Warfield, AUS, Infantry, serial No. (NG) 0409305, in the amount of 
$90.19, representing the difference in pay and allowances between 
those authorized for lieutenant colonel and those authorized for major, 
for the period April 18, 1945, to May 31, 1945, during which time the 
officer was in command of the Second Battalion, 115th Infantry. 


Paragraphs 1 and 2 of said communication of June 1, 1945, are as 
follows: 


1. Herewith is claim of Major Albert G. Warfield, 115th Infantry, 29th In- 
fantry Division, for additional pay and allowances for exercising command above 
that pertaining to his grade. 





828 DECISIONS OF THE COMPTROLLER GENERAL 


2. The undersigned is in doubt as to the sufficiency of affidavits for the fol- 
lowing reasons: 

a. There is conflict between T/O&E, dated 26 February 1944, and Par. 5c, AR 
600-20, dated 1 June 1942, as to the appropriate grade of the Commanding Officer 
of an Infantry Battalion. 

b. Officer concerned was the senior officer present from 7 March 1945 to 17 
April 1945, although he continued to command under authority of orders dated 
21 November 1944. 

e. Service after unconditional surrender by the Germans on 8 May 1945 may 
not be “service against an enemy” as specified in Act of 26 April 1898.” 


Section 7 of the act of April 26, 1898, 30 Stat. 365, 10 U. S. C. 694, 
provides: 

That in time of war every officer serving with troops operating against an enemy 
who shall exercise, under assignment in orders issued by competent authority, a 
command above that pertaining to his grade, shall be entitled to receive the pay 
and allowances of the grade appropriate to the command so exercised: Provided, 
That a rate of pay exceeding that of a brigadier general shall not be paid in any 
case by reason of such assignment * * *, 

The invariable rule is that an officer is entitled to the pay and allow- 
ances—salary or emoluments—fixed by law for the office he actually 
holds, and he is not entitled to more or other emoluments because of 
the exercise of additional functions unless the law specifically so pro- 
vides. Section 7 of the act of April 26, 1898, supra, constitutes an ex- 
ception to the rule, but the additional pay and allowances authorized 
thereby are expressly limited to cases where the officer exercises “a 
command above that pertaining to his grade.” 


Apparently, during the period here involved, the applicable War 
Department Table of Organization and Equipment provided for both 
a lieutenant colonel and a major in the officer complement of an In- 
fantry battalion, whereas the respective commands which pertained 
to the grades of lieutenant colonel and major were set out in paragraph 
5, Army Regulations 600-20, dated June 1, 1942, as follows: 


c. Major.—Battalion or squadron. 

d. Lieutenant colonel.—Battalion; any part of a regiment larger than a bat- 
talion, or a regiment in the absence of its commanding officer; a squadron, any 
part of a group larger than a squadron, or a group in absence of its commanding 
officer. 

Similar provisions regarding appropriate commands for lieutenant 
colonels and majors have appeared in the Army regulations for more 
than 50 years, see paragraph 14, U. S. Army Regulations, 1895, and 
have been continued in Army Regulations 600-20, dated N ovember 
1, 1945. Apparently, either lieutenant colonels or majors have been 
and are assigned to command battalions on the basis of such regula- 
tions, and it is not clear wherein the fact that the maximum strength 
officer complement of an Infantry battalion, as authorized by the 
Table of Organization and Equipment, includes a lieutenant colonel, 
conflicts with the regulations or otherwise constitutes any basis for 
concluding, contrary to the express provision thereof, that the com- 
mand of a battalion is a command above that which pertains to the 
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grade of major. However, that may be, on the present showing, 
Major Warfield is not entitled to the additional pay authorized by 
the said section 7 for officers, who, in otherwise proper cases, exercise 
commands above that pertaining to their grades. 

It appears that during the period covered by the officer’s claim, the 
battalion which he commanded was a part of and serving with the 
115th Infantry Regiment, 29th Division, and such a battalion is de- 
fined in Army Regulations 240-5, dated May 15, 1942, as follows: 


2. Form of Unit.—The battalion as part of and serving with the regiment is not 
an administrative unit and has no separate records; it is purely a tactical unit 
conveniently organized for instruction or maneuver, and particularly for com-- 
bat, as an integral part of the regiment to which it belongs. 

The courts, the administrative officials and the accounting officers 
uniformly havé held that the term “command” used in the said section 
7 refers to the body of troops which constitute a command, and that 
under substantially similar definitions appearing in paragraph 226, 
U. S. Army Regulations, 1895, and subsequent Army regulations, a 
battalion as part of and serving with a regiment is not a command 
within the meaning of the term. 

In the case of Humphreys v. United States, 38 C. Cls. 689, the court 
denied the claim of a major for pay and allowances of a lieutenant 
colonel while commanding an Infantry battalion. In the course of 
the decision the court pointed out that the duties of commanders of 


regiments and companies included administrative as well as purely 
military functions and stated: 


It is also to be said that the term “command” in the statute refers not to the 
commander but to the commanded—not to rank or grade or the giving of orders, 
but to organized bodies of troops whose commanding officers have a certain rate 
of pay regulated by law. The command of a brigadier is his brigade ; the command 
of a colonel is his regiment; the command of a captain is his company. A lieu- 
tenant-colonel has no command; that is to say, he commands no integral part 
of a regiment. The commanders of companies do not report to the commanders 
of battalions, but direct to the regimental headquarters. The term “battalion” 
is merely tactical, and the assignment of command to field officers is merely to 
designate their places in the field. * * 

In an opinion dated November 18, 1918, J. A. G. O. 241.14, the Judge 
Advocate General of the Army held that a major who commanded a 
battalion was not entitled to increased pay as exercising a higher com- 
mand for the reason that the command of a battalion was not such as 
was contemplated by the 1898 act. The basis for the decision was that 
a battalion was not an administrative but purely a tactical unit and 
the assignment of command to field officers therein was merely to desig- 
nate their places in the field. Also, see 2 MS. Comp. Gen. 1048, October 
24, 1921; 3 id. 407, November 8, 1921; 21 id. 1279, May 28, 1923; 21 zd. 
1356, May 29, 1923; 23 zd. 525, July 17, 1923; 29 zd. 767, January 25, 
1924; and cf. B-51572, March 4, 1946, 25 Comp. Gen. 615. 
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Hence, during the period covered by Major Warfield’s claim, the 
officer was not exercising a command above that pertaining to his 
grade within the contemplation of section 7 of the act of April 26, 
1898, and therefore, he is not entitled to the increased pay and allow- 
ances claimed. 

You are not authorized to pay the voucher, which is retained in this 
office. 


(B-55971) 


COMPENSATION—INITIAL SALARY RATES—RESTORATION OF 
EXECUTIVE ORDER EMPLOYEES AFTER MILITARY SERVICE 


Where administrative action was not taken either to convert the positions of 
employees on military furlough from grades under the salary schedules 
prescribed by Executive Order No. 6746 to Classification Act grades, or to 
increase the rates thereof pursuant to the formula set forth in section 

5 (a) of the Federal Employees Pay Act of 1945 for Classification Act 
employees, the maximum initial salary to which the employees are entitled, 
upon restoration after military service in similar Classification Act positions, 
must be at rates which most nearly equal, but do not exceed, the rates re- 
ceived in their former Executive order positions plus the benefit of within- 
grade promotions and reallocations. 25 Comp. Gen. 230, distinguished. 


Comptroller General Warren to the National Housing Administrator, June 5, 
1946: 


There has been considered your letter of May 9, 1946, as follows: 


Reference is made to your decision B-55971 of April 11, 1946, addressed to 
E. S. Frazier, Authorized Certifying Officer, Home Owners’ Loan Corporation, 
National Housing Agency, 2 Park Avenue, New York City. That decision held 
in effect that an employee of Home Owners’ Loan Corporation who entered active 
service in the United States Naval Reserve from a position which was classified 
in accordance with Executive Order 6746 could not have his salary in the 
Executive Order grade increased by the formula prescribed by Section 405 (a) 
of the Federal Employees’ Pay Act of 1945 upon his return from such active 
service to a position of like seniority, status and pay which was allocated to a 
Classification Act grade. 

The purpose of this letter is to request reconsideration of your decision 
B-55971 in the light of the circumstances hereinafter stated, since the applica- 
tion of the rule prescribed in that decision will work a hardship upon some re- 
turning veterans and may place the Federal Home Loan Bank Administration 
in the position of discriminating, or apparently discriminating, against some 
veterans by comparison with employees who did not enter military service. 

As was pointed out in the National Housing Administrator’s letter to you of 
December 12, 1945, quoted in your decision B-54574 of January 7, 1946, all active 
positions, with one exception, in the Federal Home Loan Bank Administration, 
Home Owners’ Loan Corporation, and Federal Savings and Loan Insurance 
Corporation, which had not theretofore been converted from Executive Order 
grade to Classification Act grade, were so converted immediately prior to July 
1, 1945, the effective date of the base pay increase provided by the Federal Em- 
ployees’ Pay Act of 1945. The one exception, which was a position in the Federal 
Savings and Loan Insurance Corporation, was converted to Classification Act 
grade on July 16, 1945. However, a number of positions of employees in military 
service were not converted as many of such employees were not likely to return 
and many of the positions would have ceased to exist prior to the return of the 
employees. Also, it was generally considered that the rights of an employee in 
military service could not be impaired during his absence by administrative 
decision to process a personnel action or not to process such an action. A re- 
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turned veteran whose salary is reduced by application of the rule in your deci- 
sion may fairly argue that had he been on active duty in the Federal Home 
Loan Bank Administration immediately prior to July 1, 1945, his position would 
have been converted to Classification Act grade and he would have the benefit of 
the base pay increase, and that it is only because of his military service that he 
suffers loss of pay. No adequate answer to such an argument appears, especially 
since it is understood that the reemployment provisions of the Selective Training 
and Service Act are to be liberally construed in favor of the veteran. 

Relying on your decision in 25 Comp. Gen. 230 that the basic salary rate of 
the last position held in the Federal service, regardless of the law under which 
such basic salary rate was paid, might be increased by the formula prescribed 
in Section 405 (a) of the Federal Employees’ Pay Act of 1945 for the purpose 
of determining the maximum basic salary rate due an employee reinstated on 
and after that date in a Classification Act grade, this agency so increased the 
salary rates of returning veterans who last occupied a position classified in an 
Executive Order grade upon their return to duty in a position in a Classification 
Act grade. However, this was done individually for returning veterans rather 
than by an increase in the Executive Order rates themselves. Your decision 
B-55971 indicates that in order to apply the principle of 25 Comp. Gen. 230, there 
was required to be an increase in the Executive Order rates themselves. It did 
not appear from the submission in 25 Comp. Gen. 230 or in the decision itself 
that this latter requirement was complied with by a general increase in the 
Appointive Compensation Schedule therein mentioned. The Federal Home Loan 
Bank Administration might have approached the problem from a different 
standpoint had it been aware of the requirement which is now stated in decision 
B-55971 as the matter was the subject of careful study so that returning veterans 
could be maintained in the same relative position as other employees with respect 
to the base pay increase. 

Aside from the question which exists as to whether there was administrative 
authority to increase all of the Executive Order rates as such, there would 
appear to be no sound reason why the returning veteran should be penalized 
because such action was not taken. 

If the principle of your decision B-55971 is correctly understood and is applied 
to all cases, the Federal Home Loan Bank Administration will be in the position 
of having to reduce the salary of quite a number of returned veterans and may 
be unable to give some future returning veterans the benefit of the base pay 
increase of July 1, 1945. 

In view of the foregoing circumstances, your decision is respectfully requested 
on the following questions: 

1. Is it necessary for the Federal Home Loan Bank Administration, in apply- 
ing the principle of your decision B-55971 of April 11, 1946, to make appropriate 
reductions in the pay of veterans (including the pay of William B. Matney, whose 
case was the subject of your decision B-55971) heretofore restored to duty and 
if so, must such reductions be retroactive to the date of restoration? 

2. Will it be necessary to apply the rule stated in your decision B-55971 to 
future cases of returning veterans? 


In requesting reconsideration of the decision of April 11, 1946, 
B-55971, it is urged that the application of the rule prescribed therein 
will work a hardship upon some returning veterans and may place your 
Administration in the position of apparently discriminating against 
some veterans by comparison with employees who did not enter the 
military service. 

Summarizing the facts as disclosed by the record in this office, it 
appears that heretofore positions in your agency were classified in 
accordance with the provisions of Executive Order 6746; that prior to 
July 1, 1945, the Classification Act of 1923, as amended, was adopted 
for the purpose of fixing the grades and salaries of its employees, and 
administrative action was taken to convert all active positions from the 
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Executive order grades to corresponding grades under the Classifica- 
tion Act. With respect to the employees who entered the armed forces, 
it was stated that a number of Executive order positions formerly held 
by such employees were not converted to Classification Act grades 
because of the uncertainty as to whether the employees would return 
and, also, because many such positions would have ceased to exist prior 
to the employees’ return. 

It is your contention that upon his return from military service an 
employee who formerly occupied an Executive order position which 
previously was not converted to the Classification Act is entitled to be 
restored to a position under the Classification Act at a salary rate com- 
parable with that of his former Executive order position increased by 
the formula prescribed by section 405 (a) of the Federal Employees 
Pay Act of 1945, 59 Stat. 300. With regard to the decision of April 
11, 1946, wherein it was held that Executive order salary rates may not 
be so increased unless accomplished by administrative action, it was 
pointed out that the facts considered in decision of August 28, 1945 
(25 Comp. Gen. 230) apparently did not show administrative increases 
in the salary rate applicable to the non-classification act position in- 
volved therein, but nevertheless the percentage increase prescribed by 
the Federal Employees Pay Act of 1945 was applied in determining 
the maximum salary payable upon reinstatement to a position under 
the Classification Act. 

As set forth in the decision of April 11, 1946, the rule stated in 25 
Comp. Gen. 230 relates to reinstatements after July 1, 1945, and merely 
reaffirms the established reinstatement policy of maintaining em- 
ployees in the same relative status of other employees as to the salary 
they last received in the Federal service. That is to say, the decision 
in that case did not authorize reinstatement of the employee to his 
former non-classification act position and the application of the per- 
centage increase to the salary rate applicable thereto for the purpose 
of converting the position to a corresponding grade under the Classi- 
fication Act, but merely permitted the administrative office in its dis- 
cretion to reinstate the employee at a maximum initial salary rate which 
would include an amount equal to the percentage increase which pre- 
viously had been received by other employees in the same relative 
status. On the contrary, restoration after military service to the same 
position formerly held by the veteran or to one of like*seniority, status, 
and pay is an absolute right conferred by law, 54 Stat. 890, upon meet- 
ing the requisite conditions prescribed thereby, and the initial salary 
rate upon restoration must not be less than that which would have 
attached to his former position if it still were in existence. Accord- 
ingly, if the Executive order position formerly occupied by a returned 
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veteran was not converted to a corresponding Classification Act grade 
prior to July 1, 1945, the maximum initial salary to which he would be 
entitled as a matter of right must be limited to the rate last received 
by him in the Executive order position plus any within-grade pro- 
motion which accrued to his benefit, and the benefit of all reallocations 
which affected his position. Furthermore, if restoration is to be made 
in a position of like seniority, status, and pay under the Classification 
Act, the position thereunder must be at a salary rate within a grade 
which most nearly equals, but does not exceed, the salary he would have 
received had restoration been effected in the Executive order grade. 

While administrative action possibly would have been taken prior 
to July 1, 1945, to convert the position in question if the incumbent 
had not been absent therefrom, the fact remains that such action was 
not taken and in the absence thereof the result would have been the 
same regardless of whether the position was active or vacant. 

Although an apparent discrimination, such as that alluded to in 
your letter, may result from the application of the rule, such fact alone 
may form no legal basis for a different conclusion. Accordingly, as 
your letter does not set forth any new evidence or additional facts 
not heretofore considered in the decision of April 11, 1946, that de- 
cision must be, and is, affirmed, 

With respect to the case of Mr. Matney which was considered in the 
veferred-to decision of April 11, 1946, in stating that his initial com- 
pensation upon restoration should be fixed at the fourth step of grade 
P-3 ($3,970 per annum), of course, there was left for administrative 
consideration the application of the provisions of section 402 of the 
Federal Employees Pay Act of 1945, 59 Stat. 299, that is, the employee 
having been restored at the fourth step in grade P-3, if the other con- 
ditions of that section are met, an additional advance in salary amount- 
ing to $110 per annum is possible—having regard for the fact that 
his last equivalent increase was effective April 1, 1944, made more 
than 12 months prior to his restoration. 

The principles set forth herein and in the decision of April 11, 1946, 
are for application in fixing the maximum initial salary rate to which 
a veteran legally is entitled upon restoration to his civilian position 
and, in view thereof, both questions presented in the penultimate 
paragraph of your letter are answered in the affirmative. However, 
it should be kept in mind that there are no legal inhibitions against 
restoring a veteran, upon meeting regulatory provisions promulgated 
by the Civil Service Commission, to a position in a higher grade than 
that held by him prior to his military service or promoting him to a 
higher grade after he has been restored. 

702905"—46—vol. 2555 
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(B-57828) 


ADVANCE PAYMENTS—RENTAL OF POST OFFICE BOXES BY 
GOVERNMENT AGENCIES 


The advance payment of post office box rentals on an annual basis by various 
Government agencies to the Post Office Department is not in contravention 
of the prohibition in section 3648, Revised Statutes, against payment for 
services in advance of their rendition. Cf. 12 Comp. Dec. 67. 


Comptroller General Warren to the Director, Bureau of the’ Budget, June 5, 
1946: 

I have your letter of May 15, 1946, requesting my opinion as to 
whether annual payments, in advance, may be made to the Post Office 
Department for the rental of post office boxes by various agencies of 
the Government. 

It is stated in your letter that the present practice is to pay post office 
box rentals on a quarterly basis after the services are rendered, but 
that: 

The Department of Agriculture reports that the payment of box rentals results 
in about 20,000 vouchers a year in that department alone and, in many cases, the 
cost of processing a single voucher is several times the cost of the box rent. It 
also reports that if annual payments could be made for box rents the number of 
vouchers would be reduced to about 5,000 a year and would result in an estimated 
annual saving of $75,000. Based on these facts it would appear that the savings 


to the Government as a whole would be considerable if annual payments for box 
rents were possible. 


The present practice of making payments quarterly, in arrears, for 
post office box rentals appears to be based upon a decision of August 
9, 1905, of the then Comptroller of the Treasury, 12 Comp. Dec. 67. It 
was there held that advance payment of post office box rentals was pre- 
cluded by section 3648 of the Revised Statutes, 31 U. S. C. 529, which 
prohibits the disbursement of public funds in advance of the rendering 
of services or delivery of materials for which payment is made; and 
further, that section 3901 of the Revised Statutes, 39 U. S. C. 279, pre- 
cluding the assignment of a post office box for the use of any person 
until the rent therefor has been paid for at least one quarter in ad- 
vance, is not applicable to the assignment of post office boxes to a 
Government agency. 

It is understood informally that the Post Office Department, al- 
though it is presently accepting box rental payments in arrears for 
one quarter, is not disposed to accept payments in arrears for any 
longer period because of certain administrative difficulties which would 
thereby arise in the settlement of postmasters’ accounts, and that the 
present proposal for payments annually in advance is the only feasible 
one which will effect the desired reduction in the number of payment 
vouchers. Accordingly, it is unnecessary at this time to reexamine 
the conclusion reached by the Comptroller of the Treasury in the cited 
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decision of August 9, 1905, with respect to the application of section 
3901 of the Revised Statutes to box rentals by the Government, and the 
sole point involved is whether, under the circumstances outlined in your 
letter, advance payments therefor are prohibited by section 3648, 
Revised Statutes. 

While section 3648 of the Revised Statutes consistently has been 
regarded as prohibiting advance payments under rental agreements, 
19 Comp. Gen. 758, 760; 18 Comp. Gen. 839, 841; 23 Comp. Dec. 653, 
there is involved in this case the distinguishing feature that the ad- 
vance payments proposed would not be received by a private claim- 
ant, but would be made by one Government agency to another. It has 
been recognized that the primary purpose of section 3648 is to preclude 
the possibility of loss to the Government in the event a contractor— 
after receipt of payment—should fail to perform his contract or refuse 
or fail to refund moneys advanced. Thus, under certain circumstances, 
advance payments to States have been authorized—primarily upon 
the basis that the established responsibility of the State government 
would reduce to a minimum the possibility of loss to the United States. 
B-36099, August 14, 1943 ; B-35670, July 19, 1943. The considerations 
which motivated those decisions apply with even greater force to the 
case at hand. Further, the act of May 21, 1920, as amended, 31 U.S. C. 
686, Supp. V, relating to the furnishing of materials, supplies, equip- 
ment, work or services by one Fedegal agency to another, specifically 
authorizes the making of advance payments therefor. While that act 
is not precisely applicable to this case, it is at least directly analogous, 
and the fact that the Congress there has sanctioned the making of 
advance payments by one Government agency to another in similar 
circumstances seems more significant at this time than does the above- 
mentioned decision of 1905. Therefore, having regard for the small 
amounts involved, the extremely remote possibility of any loss to the 
United States, and the demonstrated savings which would result to 
the Government from the procedure proposed, I am of the opinion 
that section 3648 of the Revised Statutes does not prohibit the adop- 
tion of the plan suggested in your letter. C/. 24 Comp. Gen. 851. 

Paragraph 3 of section 486, Postal Laws and Regulations of 1940, 
provides that no portion of the rental shall be returned when a box 
is surrendered during a quarter. It is assumed that this paragraph 
will not be applied to any period longer than one quarter, and that 
amounts paid in advance to cover rental for quarters beyond that in 
which the box might be surrendered would be refunded to the depart- 
ment or agency concerned. 
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(B-57321) 


COMPENSATION; COMPENSATORY TIME—HOLIDAY OCCURRING ON 
NON-WORKDAY 


There is no authority under the Federal Employees Pay Act of 1945 for Veterans’ 
Administration hospital employees who have a 44-hour workweek beginning 
on Sunday with some other day of the calendar week scheduled as a non- 
workday to be paid compensation at any rate—regular or overtime—or 
to be granted compensatory time off from duty, for a holiday occurring on 
their scheduled non-workday on which no duty is performed, regardless 
of the day of the calendar week on which the holiday occurs or whether 
it occurs prior or subsequent to completion of the 40-hour basic workweek. 


Comptroller General Warren to the Administrator of Veterans’ Affairs, June 6, 
1946: 


Reference is made to your letter of April 12, 1946, as follows: 


The normal basic workweek of the Veterans Administration is 40 hours per 
week for service rendered 8 hours per day Monday through Friday with an 
administrative workweek of 44 hours, the normal overtime pay being based on 
service of 4 hours rendered on Saturday. In order to meet the demands of 
effective service at Veterans Administration hospitals it is necessary that the 
workweeks of certain classes of operating employees begin on Sunday instead 
of Monday. An employee working on Sunday is granted an in-lieu day during 
the week which may be scheduled on any day, including Saturday. Where Sunday 
is a work day and Saturday is scheduled as the in-lieu day, Friday becomes the 
overtime day for that employee for that particular calendar week, assuming 
other requirements for overtime are met. Likewise when Friday is scheduled 
as the in-lieu day, Saturday becomes the overtime day for that calendar workweek. 

In this connection questions have arisen as to computation of salary payments 
in cases in which the scheduled in-lieu day of an employee falls on a holiday, 
which circumstances at times cannot*be avoided in maintaining schedules for 
certain classes of hospital personnel. 

Inasmuch as this Administration is not aware of any regulation or decision 
covering this subject, your decision in the following specimen cases is requested. 


Ezample 1 
Day of week: February,1946 Hours Worked 


Holiday 
2a{ otis day 
23 


Saturday 


Since this employee’s in-lieu day fell on a holiday which occurred after the 
completion of the 40-hour basic workweek and employee did not work on that 
day, is he (1) entitled to receive regular pay for the holiday under the provisions 
of Public Law 106—79th Congress; and (2) is he entitled to an additional day 
off duty to compensate for the fact that his in-lieu day, which represents his 
Sunday, fell on a holiday? 


Example 2 
Day of week: May-June 1946 Hours Worked 


Pe ibis ciiciecstdnictecantsieri sccilbeesestnsislaliaoai 


Friday 
Saturday 
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In example 2, the employee’s in-lieu day fell on a holiday (Thursday) prior 
to the completion of the 40-hour basic workweek. In this instance (1) to what 
payment would the employee be entitled under Public Law 106—79th Congress 
for the above cited calendar week; and (2) would he be entitled to an additional 
in-lieu day during this calendar week or the succeeding week? 

In view of the number of employees of this Administration who will be affected 
by your decision, it will be appreciated if early consideration may be given to the 
questions submitted. 

Under the provisions of the Federal Employees Pay Act of 1945, 59 
Stat. 295, 304, the basic per annum rate of compensation of an em- 
ployee who is within the purview of that act is regarded as payment 
for employment during 52 basic administrative workweeks of 40 hours. 
Hence, there is no provision in that act for the payment of compensa- 
tion at any rate for a holiday not occurring on one of the regular 
workdays of the 40-hour basic workweek. See question and answer 6 
in decision of September 4, 1945, B-51947 (25 Comp. Gen. 254). 

The only authority for granting compensatory time off from duty 
to employees who are within the purview of the Federal Employees 
Pay Act of 1945, supra, is contained in section 202 (a) of that act, 59 
Stat. 297, which provides for the granting of such time off to those 
per annum employees who request it in lieu of overtime compensation 
for irregular or occasional overtime in excess of 48 hours in any 
regularly scheduled administrative workweek. It is for noting that 
the Federal Employees Pay Act of 1946, Public Law 390, approved 
May 24, 1946, 60 Stat. 218, effective July 1, 1946, amends that section by 
providing for compensatory time off for irregular or occasional over- 
time in excess of 40 hours in any administrative workweek. Clearly, 
that provision as amended has no application to holidays occurring 
on a non-workday on which no duties are performed, and it must be 
concluded that no authority exists whereby compensatory time off may 
be granted for such days. See decision of April 29, 1946, B-56961. 

Accordingly, in the absence of specific statutory authority therefor, 
an employee may not be paid compensation at any rate—regular or 
overtime—nor be granted compensatory time off for a holiday occur- 
ring on a non-workday on which no duty is performed regardless of 
the day of the calendar week on which such holiday occurs. There- 
fore, the questions presented in your letter under example No. 1 are 
answered in the negative. 

In view of the foregoing, the questions presented under example 
No. 2 also are answered in the negative, since it is immaterial that the 
holiday occurs on an administratively designated non-workday prior 
to the completion of the 40-hour basic workweek, 
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(B-57738) 


POSTAL SERVICE EMPLOYEES—COMPENSATORY TIME FOR NIGHT 
WORK ON SATURDAYS, SUNDAYS, AND HOLIDAYS—NIGHT DIFFER- 
ENTIAL ENTITLEMENT 


Compensatory time granted under section 3 of the Postal Service pay statute 
of July 6, 1945, for services performed on Saturdays, Sundays, or holidays 
is in lieu of all other compensation for the time so served, and, therefore, 
a supervisory employee who works between the hours of 6 p. m. and 6 a. m., 
part of which time occurs on a Saturday, Sunday, or holiday, may not be 
paid a night differential, authorized by section 5 of said act, or other com- 


ee for the portion of such time for which compensatory time was 
granted. 


Comptroller General Warren to the Postmaster General, June 6, 1946: 
I have your letter of May 7, 1946, reference 50, as follows: 


When supervisory employees in post offices are required by the exigencies of 
the service to work in excess of eight hours per day they are granted com- 
pensatory time for such overtime service, an administrative practice of long 
standing which is currently authorized in article 47 on page 90 of the July 1943 
Official Postal Guide. 

Your decision is requested as to whether such supervisory employees properly 
may be paid the night differential compensation provided for in section 5 of 
Public Law 134 for work performed between 6 p. m. and 6 a. m. for which they 
are later granted compensatory time. 


Section 1 of the Postal Employees Pay Act, approved July 6, 1945, 


Public Law 134, 59 Stat. 435, provides that the term “employees” 
wherever used in that act shall include “supervisors.” Section 2, 59 


Stat. 435, provides that employees shall be required to work not more 
than 8 hours a day, except as provided in section 4. Sections 3, 4 and 
5 of the act, 59 Stat. 435, 436, provide: 


COMPENSATORY TIME 


Seo. 8. When the needs of the service require employees to perform service 
on Saturdays, Sundays, or holidays, they shall be allowed compensatory time for 
such service on one day within five working days next succeeding the Saturday 
or Sunday and within thirty days next succeeding the holiday: Provided, That 
the Postmaster General may, if the exigencies of the service require, authorize 
the payment of overtime to employees other than supervisory employees whose 
base salaries are more than $3,200 per annum for service performed on Satur- 
days, Sundays, and Christmas Day during the month of December in lieu of 
compensatory time: Provided further, That supervisory employees whose base 
salaries are more than $3,200 per annum shall be allowed compensatory time 
for services performed on Saturdays, Sundays, and on Christmas Day during the 
month of December within one hundred and eighty days from the days such 
service was performed: And provided further, That the provisions of this section 
shall not apply to employees of the Railway Mail Service and the Air Mail 
Service; post-office inspectors; rural carriers; traveling mechanicians; exam- 
iners of equipment and supplies; clerks in third-class post offices; and em- 
ployees paid on an hourly basis. 


OVERTIME 


Sec. 4. In emergencies or if the needs of the service require, employees may 
be employed in excess of eight hours per day and for such overtime service they 
shall be paid on the basis of 150 per centum of the annual rate of pay received 
by such employees. In computing compensation for such overtime employment, 
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the annual salary or compensation for such employees shall be divided by two 
thousand and eighty, the number of working hours in a year. The quotient thus 
obtained will be the base hourly compensation and one and one-half times that 
amount will be the hourly rate of overtime pay: Provided, That the provisions 
of this section shall not apply to employees of the Railway Mail Service and 
the Air Mail Service; post-office inspectors; rural carriers; traveling mechani- 
cians; examiners of equipment and supplies; employees paid on an hourly basis, 
and supervisory employees. 


NIGHT DIFFERENTIAL 






































Sec. 5. Employees who ate required to perform night work shall be paid extra 
for each hour of such work at the rate of 10 per centum of their base hourly com- 
pensation, computed by dividing the base annual salary by two thousand and 
eighty. Night work shall be defined as any work performed between the hours 
of 6 o’clock postmeridian and 6 o’clock antemeridian: Provided, That such 
differential for night duty shall not be included in computing any overtime com- 
pensation to which the officer or employee may be entitled. The provisions of 
this section shall not apply to post-office inspectors; traveling mechanicians: 
examiners of equipment and supplies; officers of the Railway Mail Service and 
of the Air Mail Service ; and rural carriers. 


Without raising any question here regarding the propriety or legal- 
ity of the past practice of granting supervisory employees compensa- 
tory time for a//7 overtime in excess of 8 hours a day, the granting of 
compensatory time to them on and after July 1, 1945, is limited by 
the provisions of section 3 of the statute, supra, to services performed 
on Saturdays, Sundays, or holidays. That statute does not provide 
for the granting of compensatory time for work performed in excess 
of 8 hours on other days. In such cases there would appear for ap- 
plication the provisions of section 4 of the statute, supra. 

Compensatory time when lawfully granted is in lieu of all other 
compensation for the time so served and, therefore, should a super- 
visory employee work between the hours of 6 p. m. and 6 a. m., part 
of which time should occur on a Saturday, Sunday, or a holiday, no 
night differential or other compensation would be payable for the 


portion of time for which compensatory time was granted. Cf. 23 
Comp. Gen. 451 and 475. 


(B-51897) 


TRANSPORTATION—DEPENDENTS—DETACHMENT FROM PERMANENT 
STATION WITHOUT IMMEDIATE REASSIGNMENT OF ANOTHER PER- 
MANENT STATION 


For purposes of payment of the commercial cost of transportation of dependents 
pursuant to section 12 of the Pay Readjustment Act of 1942, the travel 
of a Navy officer’s dependents away from his last permanent station which 
is commenced subsequent to the receipt of orders detaching the officer from 
his old station without assigning a new permanent station may be con- 
sidered as incident to a permanent change of station initiated by the de 
taching orders, if and when completed by the assignment of a new per- 
manent station, regardless of whether such travel is completed before 
or after the new permanent station actually is assigned. 
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Assistant Comptroller General Yates to the Secretary of the Navy, June 7, 1946: 


Reference is made to your letter of August 21, 1945, file 
JAG: II: WIG: z L20-4/P7, transmitting a letter from the Chief of 
the Bureau of Supplies and Accounts dated August 14, 1945, and re- 
questing a decision in connection with two matters therein presented. 
The first question relates to the supporting evidence to be required 
in the payment of claims for transportation of dependents on an 
actual expense basis under the acts of March 7, 1942, 56 Stat. 143, 146; 
October 14, 1942, 56 Stat. 786; and November 28, 1943, 57 Stat. 593. 

Under the provisions of the act of February 12, 1946, Public Law 
298, 60 Stat. 5, the acts referred to above were amended, retroactive 
to their respective effective dates, so as to permit payment of claims 
thereunder, when authorized by the Secretary of the Navy, in money 
of amounts equal to such commercial transportation costs for the 
whole or part of travel for which transportation in kind was not 
furnished, when such travel shall have been completed. Since pay- 
ment on a commercial cost basis now has been authorized (see letter 
from the Bureau of Naval Personnel dated April 4, 1946 Pers- 
8110-CSM: cfr, approved by the Secretary of the Navy), an answer 
to your first question now appears unnecessary. 

The second question on which decision is requested is set forth in 
your letter as follows: 


The further question has arisen in connection with the transportation of 
dependents where travel is performed hy dependents subsequent to receipt of 
orders detaching the officer or enlisted man from his last permanent station, but 
prior to receipt of orders designating a new permanent station. In the case of 
Machinist Griffin mentioned in the enclosure, the General Accounting Office 
(Audit Division) took exception to payment of commercial cost of transporta- 
tion~for ‘his dependent wife from his last permanent station to his new per- 
manent station on the ground that reimbursement for cost of transportation 
of dependents was not authorized for travel performed in anticipation of orders 
(citing 8 Comp. Gen. 334). This decision, however, appears applicable only 
to a case where the dependents performed the travel before any orders were 
received and not to a case, such as that of Machinist Griffin, where the travel 
was performed by his dependent wife after receipt of orders detaching the offi- 
cer from his last permanent station. The latter case would appear to be gov- 
erned by the rule prescribed in 7 Comp. Gen. 664, which authorizes payment of 
commercial cost of transportation from the place from which the officer’s de- 
pendents travel ‘on or immediately following his detachment from his old per- 
manent station to his new permanent station when the travel shall have been 
completed.” 

You will observe from the enclosure that the rule announced in 7 Comp. Gen. 
664 has been consistently followed by the Navy Department. However, it ap- 
pears that the General Accounting Office (Claims Division) has been disallow- 
ing claims of this nature, even though the dependents arrive at the new per- 
manent station after receipt of orders assigning the officer or enlisted man 
thereto, as shown by General Accounting Office Certificate of Settlement on the 
claim of Ann Bannon Ellison, Claim No. 1,215,468. 

In view of the action taken by the General Accounting Office (Claims Division) 
in the specific claim cited in the enclosure, the Navy Department requests your 
decision as to the proper procedure to be followed in such cases, particularly as 
to whether or not the Navy Department’s action in following the rule prescribed 
in decision of April 17, 1928 (7 Comp. Gen. 664, 666) is correct and should, there- 
fore, be applied in the future. 
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In the decision of April 17, 1928, 7 Comp. Gen. 664, referred to in 
your letter, it was stated: 


* * * Consistently with the quoted laws, it can be held that where an 
officer is detached from his old permanent station and assigned temporary duty 
and is thereafter assigned a permanent station, if no transportation in kind has 
been furnished for the use of his dependents he may, within the precise terms 
of the act of June 10, 1922, be paid the commercial cost of transportation from 
the place from which his dependents traveled on or immediately following his 
detachment from his old permanent station to his new permanent station when 
the travel shall have been completed. It will be observed this interpretation 
of the act of June 10, 1922, (1) does not authorize any payment if any trans- 
portation in kind has been furnished; (2) does not authorize any payment until 
a new permanent station has been assigned; (3) authorizes payment only from 
the point from which the dependents traveled on the officer’s detachment from 
the old permanent station; and (4) authorizes no form of payment nor the 
issuance of any transportation in kind to or in connection with the officer’s 
assignment to a temporary-duty station. 


While this decision was based on the provisions of section 12 of the 
act of May 18, 1920, 41 Stat. 604, and section 12 of the act of June 
10, 1922, 42 Stat. 631, neither of which is currently applicable, the 
provisions of those acts were substantially reenacted in the fifth para- 
graph of section 12 of the Pay Readjustment Act of 1942, 56 Stat. 
364, 365, which provides as follows: 


When any officer, warrant officer, or enlisted man above the fourth grade, hav- 
ing dependents as defined in section 4 hereof, is ordered to make a permanent 
change of station, the United States shall furnish transportation in kind from 
funds appropriated for the transportation of the Army, the Navy, the Marine 
Corps, the Coast Guard, the Coast and Geodetic Survey, and the Public Health 
Service to his new station for such dependents: Provided, That for persons in 
the naval service the term “permanent station” as used in this section shall be 
interpreted to mean a shore station or the home yard or home port of the vessel 
to which the person concerned may be ordered; and a duly authorized change in 
home yard or home port of such vessel shall be deemed a change of station: 
Provided further, That if the cost of such transportation exceeds that for trans- 
portation from the old to the new station, the excess cost shall be paid to the 
United States by the officer, warrant officer, or enlisted man concerned: Pro- 
vided further, That transportation supplied the dependents of such officer, war- 
rant officer, or enlisted man, to or from stations beyond the continental limits 
of the United States, shall not be other than by Government transport, if such 
transportation is available as may be determined by the head of the depart- 
ment concerned * * * And provided further, That in lieu of transpurtation 
in kind authorized by this section for dependents, the President may authorize 
the payment in money of amounts equal to such commercial transportation costs 
for the whole or such part of the travel for which transportation in kind is not 
furnished when such travel shall have been completed. 


Before payment of commercial cost of transportation in connection 
with the travel of dependents may be authorized, such dependents 
must actually perform travel, and the travel must be incident to a 
permanent change of station for the officer or enlisted man involved. 
Orders detaching an officer from his last permanent station without 
assigning a new permanent station do not, of themselves, constitute 
a permanent change of station. However, the officer is then without 
a permanent station and travel of his dependents away from the last 
permanent station subsequent to the receipt of such orders reasonably 
may be considered as incident to the permanent change of station 
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initiated by the detaching orders, if and when completed by the as- 
signment of a new permanent station. 7 Comp. Gen. 664, supra; 21 
id. 958, and B-9838, July 2, 1940. While it is essential that the travel 
of the dependents be commenced subsequent to receipt of the orders 
detaching the officer from his old station in order for it to be con- 
sidered as travel incident to a permanent change of station, it is im- 
material whether such travel is completed before or after the new per- 
manent station is actually assigned. This is the rule that has been 
followed generally for many years and it has not been modified. 

Payments made of the commercial cost of transportation for travel 
of dependents incident to a permanent change of station in accordance 
with the foregoing will be passed to credit in the disbursing officers’ 
accounts, 


(B-57718) 


COMPENSATION — WITHIN-GRADE PROMOTIONS— ELIGIBILITY OF 
FORMER CLASSIFICATION ACT EMPLOYEES DURING TEMPORARY 
PERIOD OF EMPLOYMENT UNDER RECONSTRUCTION FINANCE 
CORPORATION 


Former employees of the Commerce Department who occupied Classification 
Act positions when transferred to the Reconstruction Finance Corporation 
in connection with the transfer of surplus property disposal functions to 
the latter agency, but whose salary rates were not adjusted, in view of the 
contemplated retransfer of the employees to War Assets Administration, to 
conform to those fixed generally for Corporation employees without regard 
to the Classification Act, may be regarded as having been subject to the 
Classification Act during the period of employment under the Corporation, 
for purposes of within-grade salary advancements under section 402 of the 
Federal Employees Pay Act of 1945 otherwise accruing during such period. 


Comptroller General Warren to the Administrator, War Assets Administration, 
June 11, 1946: 


Reference is made to your letter of May 4, 1946, as follows: 


The question is presented as to whether automatic within-grade promotions, 
provided in the Classification Act of 1923, as amended by the Ramspeck Act, 
as amended, may be made retroactively effective in the circumstances set forth 
herein. 

The personnel and funds of the Office of Surplus Property, Department of 
Commerce, as related primarily to surplus property disposal functions, were 
transferred to the Reconstruction Finance Corporation by Executive Order 9643 
(10 F. R. 13039), effective November 5, 1945. These employees were subse- 
quently transferred to the War Assets Corporation by action of the Reconstruc- 
tion Finance Corporation. Pursuant to Executive Order 9689 (11 F. R. 1265), 
so much of the records, administrative property, personnel, and funds of the 
Surplus Property Administration, the Office of War Mobilization and Recon- 
version, the Reconstruction Finance Corporation, and the War Assets Corpora- 
tion as related primarily to the functions of the surplus property disposal were 
transferred to the War Assets Administration, effective March 25, 1946. 

Under the provisions of the Federal Employees Pay Act of 1945 (Public Law 
106, approved June 30, 1945), the periodic within-grade salary advancements 
provided in Title IV thereof, are made applicable by the terms of section 101 (b) 
thereof “to officers and employees who occupy positions subject to the Classifi- 
cation Act of 1923, as amended.” 

The Reconstruction Finance Corporation is authorized, under Section 4 of 
the Act of January 22, 1982, as amended (15 U. S. C. 604), to fix the compensa- 
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tion of its employees without regard to the provisions of other laws applicable 
to the employment and compensation of officers or employees of the United 
States. A comparison with the attached table showing grades and salary rates 
for positions in the Reconstruction Finance Corporation shows that maximum 
rates for the various grades do not correspond to the maximum rates for grades 
under the Classification Act, and further that rates of pay do not conform 
throughout to those applicable to positions under that Act. 

At the time the employees in question were under the Commerce Department, 
they occupied positions subject to the Classification Act of 1923, as amended. 
At a general assembly of all employees affected by the transfer from the Depart- 
ment of Commerce to Reconstruction Finance Corporation, a representative of 
the Civil Service Commission assured these employees that their personnel 
status would not be altered by reason of the then contemplated transfer. 

It is submitted that the former Department of Commerce employees would 
come within the provisions of Title IV of the Federal Employees Pay Act since 
no action was taken, upon their transfer, by Reconstruction Finance Corpora- 
tion to review the duties or to adjust the salaries of these employees generally 
to salary schedules applicable to other corporate employees. 

As should be expected, many difficuities attended the consolidation of the 
Office of Surplus Property, Commerce Department, with the Corporation, espe- 
cially during the transitional stages. Executive Order 9689 was issued on 
January 31, 1946 before it became possible to institute appropriate processes for 
readjusting the salaries and duties of former Commerce Department employees 
to comparable Reconstruction Finance Corporation grades. Generally, the 
salary rates paid these employees do not appear in the Executive Order salary 
schedules. However, the Reconstruction Finance Corporation transferred these 
employees to Executive Order grades, within the limits of which the Classified 
salary rates happened to fall, without any changes in salary rates and without 
a review or adjustment of the duties of these employees to bring them into 
line with those applicable to other corporate employees. Since all the func- 
tions of the War Assets Corporation were to be transferred to the War Assets 
Administration on March 25, 1946, it was thought more feasible to withhold 
action with regard to automatic promotions until such time as our organization 
became an Administration. 

Since the Corporation made no change in the salaries of the employees in 
question, upon their transfer, to conform to prescribed Reconstruction Finance 
Corporation rates, it is submitted that the Reconstruction Finance Corporation 
should be deemed to have elected under statutory authority to fix the rates of 
these employees “in accordance with the Classification Act, as amended,” the 
effect of which would seem to bring these employees within the purview of 
Title IV of the Federal Employees Pay Act of 1945. See in this connection 25 
Comp. Gen. 58. 

In view of the foregoing, and inasmuch as the funds available for within-grade 
salary advancements were transferred with each successive transfer of functions 
and personnel and such funds are now under the custody of the War Assets 
Administration, it is felt that payments at this time, by this Administration at 
Classified schedule rates, in accordance with the salary advancement provisions 
of the Classification Act of 1923, as amended, would not constitute retroactive 
promotions of the type generally prohibited by law. See in this connection, 
B-40203, dated March 4, 1944. 

Your decision is requested as to the legality of our processing promotions which 
became due between November 5, 1945, and March 25, 1946, retroactively as of 
the dates the employees were eligible to receive these salary advancements. 


Executive Order 9689, dated January 31, 1946, provides, inter alia, 
that all positions transferred to the War Assets Administration shall 
be subject to the Classification Act of 1923, 42 Stat. 1488. 

It appears that certain employees who were subject to the Classifi- 
cation Act of 1923, supra, prior to their transfer to the jurisdiction of 
the Reconstruction Finance Corporation under Executive Order 9643, 
dated October 19, 1945—that agency having authority to fix salaries 
of its employees without regard to the Classification Act—have failed 
to receive automatic within-grade salary advancements which had 
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accrued prior to their return to positions subject to such act in 
accordance with Executive Order 9689, supra. 

Automatic within-grade salary advancements, as provided for in 
section 402 of the Federal Employees Pay Act of 1945, approved June 
30, 1945, Public 106, 79th Congress, First Session, 59 Stat. 299, are 
limited to employees subject to the Classification Act of 1923, as 
amended. Hence, if the period of employment in the Reconstruction 
Finance Corporation operated to remove the involved employees from 
the provisions of the Classification Act, they would not be entitled to 
the benefit of within-grade promotions thereunder. 

In view of the statements in your letter to the effect that no action 
was taken by the Reconstruction Finance Corporation to adjust the 
salary rates of the employees to conform with the salary schedules 
applicable generally to other employees in that agency, presumably 
due to the contemplated retransfer of said employees to the War 
Assets Administration, it reasonably may be concluded that they con- 
tinued to be subject to the Classification Act during the entire period 
of their employment under the jurisdiction of the Reconstruction 
Finance Corporation and, thus, were entitled to the benefit of within- 
grade salary advancements in accordance with section 402 of the 
Federal Employees Pay Act of 1945, supra. 

With respect to the retroactive effect of automatic within-grade 
salary advancements, the decision of March 4, 1944, B-40203, cited in 
your letter, quoted the syllabus of a prior ruling in 21 Comp. Gen. 369, 
which, being equally applicable here, is again quoted, as follows: 

An administrative error in not granting an employee a within-grade salary 
advancement pursuant to the act of August 1, 1941, may not defeat or delay the 
right of the employee to the advancement on and after the beginning of any 
quarter he became qualified and entitled thereto, and administrative action retro- 


actively correcting the error is not to be regarded as a retroactively effected pro- 
motion such as is prohibited under the general rule applicable to promotions. 


Accordingly, automatic within-grade salary advancements accruing 
to the employees in question during the period November 5, 1945, to 
March 25, 1946, may be processed retroactively effective as of the 
beginning of the next pay period following completion of the waiting 
period specified in the Federal Employees Pay Act of 1945, supra. 


(B-57732) 


TAXICAB FARES BETWEEN RESIDENCE AND PLACE OF STORAGE OF 
GOVERNMENT AUTOMOBILES USED FOR OFFICIAL TRAVEL; USE OF 
GOVERNMENT AUTOMOBILES FOR TRAVEL BETWEEN PLACE OF 
EMPLOYMENT AND HOME 


Garages used for the storage of Government automobiles may not be considered 
as included within the meaning of the term “other terminal” as used 
in paragraph 8 (a) of the Standardized Government Travel Regulations, 
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authorizing reimbursement for taxicab fares between an employee's resi- 
dence and “station, wharf, or other terminal,” and, therefore, an employee 
whose Official travel by Government automobile commenceti and terminated 
at such a garage may not be reimbursed under said paragraph for taxicab 
fares, incurred at the beginning or end of the trip, between his residence 
and the garage. 

The use of a Government automobile by an employee to drive to his residence 
when it is in the interest of the Government that he start on official travel 
by Government automobile from that point, rather than from his place of 
business, is not to be regarded as prohibited by the restriction in section 
202 of the Independent Offices Appropriation Act, 1946, against the use of 
Government automobiles for the “transportation of officers and employees 
between their domiciles and places of employment”—such use being con- 
sidered as within the meaning of the term “official purposes” as used in 
said act. 


Comptroller General Warren to Herbert R. Harris, Department of Commerce, 
June 11, 1946: 


By letter of May 3, 1946, from the Civil Aeronautics Administra- 
tion, Department of Commerce, there was forwarded here for con- 
sideration your letter of April 19, 1946, reading as follows: 


There has been presented to me for certification, the enclosed voucher payable 
to Frank A. Rody, Assistant District Airport Engineer, in the amount of $4.50 
covering reclaim on an administrative deduction which was made on Bu. Vou. 
12019, D. O. Vou. 10-99408, paid April 3, 1946 by E. J. Brennan, Chief Disbursing 
Officer, Symbol 210-4760. A certified copy of Travel Order 546-138 dated July 1, 
1945 is attached, as well as copies of the administrative notice of suspension 
which, it is believed, are self-explanatory. 

The facts are as follows: The regional contract garage is located in the 
vicinity of the regional office which is in downtown Kansas City, Missouri. 
However, it is frequently necessary for employees to carry baggage on trips, 
using government vehicles as the mode of transportation, and since government 
regulations will not permit Civil Aeronautics Administration employees to 
retain a government vehicle at their residences over night, it is necessary to 
obtain some means of transportation from the employee’s residence to the con- 
tract garage on departures from official headquarters, and from the contract 
garage to the residence on the return to official headquarters. The voucher 
which is forwarded herewith covers taxi fares which were incurred in the 
above manner. 

An opinion is requested as to whether or not contract garages should be con- 
sidered as an “other terminal” in accordance with Paragraph 8 (a), Standard- 
ized Government Travel Regulations dated January 30, 1942. 

Inasmuch as this office has several such claims pending, it will be appreciated 
if you will render your opinion at an early date in order that the enclosed 
voucher as well as other claims which are pending in this office may be properly 
processed. 


The amount reclaimed covers 6 taxicab fares of 75 cents each for 
travel between residence and Government garage, and between the 
garage and the employee’s residence, during the period February 16 
to March 15, 1946. 

Paragraph 8 of the Standardized Government Travel Regulations, 
as amended, provides, in pertinent part, as follows: 

8. Definition.—Transportation includes all necessary official travel on rail- 
roads, air lines, steamboats, streetcars, taxicabs, and other usual means of 
conveyance, * * *, 

(a) The usual taxicab fares from station, wharf, or other terminal to either 


place of abode or place of business, and from either place of abode or place of 
business to station, wharf, or other terminal will be allowed. (See par. 11.) 
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It is a rule of statutory construction (the regulations here having 
the force and effect of law) that general words following an enumera- 
tion of specific things are usually restricted to things of the same kind 
as those specifically enumerated. The term, “other terminal” as used 
in paragraph 8 (a) of the travel regulations, swpra, follows the 
enumeration of “station” and “wharf.” Those words have a definite 
meaning and are definitely associated with common carrier terminals. 
By application of the rule just stated the term, “other terminal,” as 
used in the regulations may not be considered as including contract 
garages used for the storage of Government automobiles. 

Although you fail to’state which Government regulations prohibit 
Civil Aeronautics Administration employees to retain Government 
vehicles at their residences overnight, it is assumed you refer to De- 
partment of Commerce, Departmental Order No. 314, which is under- 
stood to prohibit the use of Government-owned or leased vehicles 
between places of domicile and points of duty, and to Civil Aero- 
nautics Administration Circular Letter of May 5, 1945, entitled 
“EXCEPTIONS GRANTED TO PROVISIONS OF DEPART- 
MENTAL ORDER NO. 314, ‘USE OF GOVERNMENT-OWNED 
VEHICLES.’” In connection therewith, your attention is invited 
to section 202 of the Independent Offices Appropriation Act, 1946, 
approved May 3, 1945, 59 Stat. 132, repeating a provision (in further- 
ance of which the Departmental Order and Circular Letter, supra, 
apparently were issued) which has been reenacted each year for a 
number of years, as follows: 

Sec. 202. Unless otherwise specifically provided, no appropriation available for 


the executive departments and independent establishments for the fiscal year 
1946 in this Act or any other Act, shall be expended— 


” * * * ” + o 


(b) For the maintenance, operation, and repair of any Government-owned 
motor-propelled passenger-carrying vehicle not used exclusively for official pur- 
poses; and “official purposes” shall not include the transportation of officers and 
employees between their domiciles and places of employment, except in case of 
medical officers on out-patient medical services and except in cases of officers 
and employees engaged in field work the character of whose duties makes such 
transportation necessary and then only as to such latter cases when the same 
is approved by the head of the department or establishment concerned. Any 
officer or employee of the Government who uses or authorizes the use of any 
Government-owned motor-propelled passenger-carrying vehicle, or of any motor- 
propelled passenger-carrying vehicle leased by the Government, for other than 
official purposes or otherwise violates the provisions of this subsection shall be 
summarily removed from office by the head of the department or establishment 
concerned. The limitations of this subsection (b) shall not apply to any motor 
vehicles for official use of the President, the heads of the executive departments, 


Ambassadors, Ministers, charges d’affaires, and other principal diplomatic and 
consular Officials. 


It is well established that a Government employee must bear the 
cost of daily travel from and to his residence, to and from his place of 
business, 19 Comp. Gen. 836; 23 id. 352. This is specifically recognized 
in section 202 of the appropriation act, supra, by the statement that— 
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“ ‘official purposes’ shall not include the transportation of officers and 
employees between their domiciles and places of employment.” How- 
ever, in construing that restriction it must be recognized that the 
primary purpose of section 202 of the act of May 3, 1945, supra, is to 
prevent the use of Government-owned automobiles for personal con- 
venience, and, therefore, it is not to be interpreted as prohibiting a 
Federal employee from using a Government automobile to drive to his 
residence when it is in the interest of the Government that he start 
on official travel from that point, rather than from his place of busi- 
ness. Such use of a Government automobile is within the meaning 
of “official purposes” as used in the act. In that connection, of course, 
it is understood that the control over the use of Government vehicles 
largely is a matter of administrative discretion to be exercised within 
the framework of applicable laws. 

In the light of the foregoing, it is held that when a Federal em- 
ployee performs travel by Government automobile he is not entitled 
to reimbursement of taxicab fares incurred between his residence 
and the contract garage where the vehicle is stored ; hence, certification 
of the voucher for payment is not authorized. 

The voucher and related papers are returned herewith. 


(B-55467) 


PAY—RETIRED—WARRANT OFFICERS TEMPORARILY COMMISSIONED 
IN THE ARMY OF THE UNITED STATES 


Under the provisions of the act of September 22, 1941, as amended, saving to 
warrant officers appointed as temporary commissioned officers in the Army 
of the United States under authority thereof the pay and allowances to which 
entitled “at the time of such temporary appointment,” an officer whose pay 
as a chief warrant officer was saved to him when temporarily appointed as 
second lieutenant is not saved the retired pay of a chief warrant officer upon 
retirement as a second lieutenant pursuant to section 5 of the act of April 3, 
1939, as amended, for disability incurred in line of duty. 


Assistant Comptroller General Yates to the Secretary of War, June 12, 1946: 
There has been considered your letter of January 21, 1946, as follows: 


Reference is made to the Act of 3 April 1989 (53 Stat. 555), as amended, and 
the Act of 26 September 1941 (55 Stat. 733), under which officers of the Army 
of the United States, other than officers of the Regular Army, if called into the 
active military service for service in excess of 30 days, and who suffer disability 
in line of duty from disease or injury while so employed, are entitled to receive 
the same retirement pay provided by law or regulations for officers of correspond- 
ing grades and Jength of service in the Regular Army. 

The Act of 7 July 1943 (57 Stat. 380) contains a saving clause which provides, 
in effect, that a warrant officer who is temporarily appointed as a commissioned 
officer under the authority of the Act of 22 September 1941 (55 Stat. 728), shall 
not suffer any reduction in the pay and allowances to which he was entitled at 
the time of such temporary appointment. } 


In connection with the foregoing, the following question is submitted for 
your decision : 
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Whether a Second Lieutenant with over three years’ service, who is receiving 
the pay of a Chief Warrant Officer, over three years’ service, by reason of the 
above-mentioned saving clause, is entitled, under the provisions of law cited 
above, to retirement pay based on the rate he was receiving at date of retirement, 
or on the rate prescribed for a Second Lieutenant with over three years’ service. 


Since the act of September 26, 1941, 55 Stat. 733, referred to in your 
letter pertains only to reserve officers of the Army of the United States 
who were disabled while in the active military service prior to Septem- 
ber 26, 1941, it would appear to have no particular application to the 
matter involved. 


The last proviso of section 5 of the act of April 3, 1939, 53 Stat. 557, 
as amended, is codified at 10 U. S. C. Supp. IV, 456, as follows: 


All officers, warrant officers, and enlisted men of the Army of the United States 
other than the officers and enlisted men of the Regular Army, if called or ordered 
into the active military service by the Federal Government for extended military 
service in excess of thirty days, other than for service with the Civilian Con- 
servation Corps, and who suffer disability or death in line of duty from disease 
or injury while so employed shall be deemed to have been in the active military 
service during such period and shall be in all respects entitled to receive the same 
pensions, compensation, retirement pay, and hospital benefits as are now or may 
hereafter be provided by law or regulation for officers and enlisted men of corre- 
sponding grades and length of service of the Regular Army, including for their 
dependents the benefits of section 903 of this title, as amended. 


The act of September 22, 1941, 55 Stat. 728, provides: 


That during the present emergency, temporary appointments as officers in the 
Army of the United States may be made, under such regulations as the President 
may prescribe, from among qualified persons without appointing such persons as 
officers in any particular component of the Army of the United States. All per- 
sons so appointed as officers shall be commissioned in the Army of the United 
States and may be ordered into the active military service of the United States 
to serve therein for such periods of time as the President may prescribe. Such 
appointments in grades below that of brigadier general shall be made by the 
President alone, and general officers by and with the advice and consent of the 
Senate: Provided, That any appointment made under the provisions of this Act 
may be vacated at any time by the President and, if not sooner vacated, shall con- 
tinue during the present emergency and six months thereafter: Provided further, 
That any person appointed as an officer in the Army of the United States under 
the provisions of this Act shall receive the same pay and allowances and be en- 
titled to the same rights, privileges, and benefits as members of the Officers’ Re- 
serve Corps of the same grade and length of active service: And provided further, 
That nothing contained in this Act shall be construed to prohibit the appoint- 
ment of officers in the various components of the Army of the United States in 
accordance with existing laws. 


The act of July 7, 1943, 57 Stat. 380, amended the above act by add- 
ing a proviso, as follows: 
* * * That no warrant officer temporarily appointed as a commissioned 


officer under the authority of this Act shall suffer any reduction in pay and al- 
lowances to which he was entitled at the time of such temporary appointment. 


Although, by reason of such provision in the act of July 7, 1948, 
the officer was entitled after his appointment as second lieutenant to 
continue to receive the active duty pay and allowances of a chief war- 
rant officer to which he had been entitled, his actual rank under that 
appointment was the rank of second lieutenant, the office held by him. 
Compare 29 Op. Atty. Gen. 598, 602. 
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Section 1251, Revised Statutes, 10 U. S. C. 933, provides: 


When a retiring board finds that an officer is incapacitated for active service, 
and that his incapacity is the result of an incident of service, and such decision is 
approved by the President, said officer shall be retired from active service and 
placed on the list of retired officers. 


Section 1254, Revised Statutes, 10 U. S. C. 1025, provides: 


Officers retired from active service shall be retired upon the actual rank held 
by them at the date of retirement. 


Section 1274, Revised Statutes, 10 U. S. C. 971, provides: 


Officers retired from active service shall receive 75 per centum of the pay of 
the rank upon which they are retired. 

Under such sections of the Revised Statutes, in effect made appli- 
cable here by operation of the provisions of the act of September 22, 
1941, and section 5 of the act of April 3, 1939, as amended, the officer 
is entitled to retired pay as a second lieutenant, his actual rank, unless 
there be some special provision of law giving him the right to retired 
pay as a chief warrant officer, his former rank. 

The amendment of July 7, 1943, to the act of September 22, 1941, 
cited in your letter and quoted, supra, pertains to the pay and allow- 
ances to which the officer was entitled at the time of appointment from 
a warrant officer status, and does not save any benefits of the warrant 
officer grade which might have accrued subsequent to such appoint- 
ment but for the promotion to a commissioned grade. 24 Comp. Gen. 
739. It follows that any retirement benefits which might have 
accrued but for the promotion are not saved by such provision and I 
am not aware of any other provision of law which might be construed 
to give the officer, retired as a second lieutenant, the retired pay of a 
chief warrant officer. 

Accordingly, you are advised that the officer is entitled to retired 
pay based on the pay of a second lieutenant with three years’ service. 


(B-57382) 


COMPENSATION—WITHIN-GRADE PROMOTIONS AFTER MILITARY 
DUTY—DEFICIENCY IN EFFICIENCY RATING PRIOR TO MILITARY 
DUTY 


Under the within-grade salary-advancement provisions of section 402 of the 
Federal Employees Pay Act of 1945, dispensing with the efficiency rating 
requirements thereof upon an employee’s entry into the armed forces, the 
waiting period for the initial within-grade salary advancement based upon 
military service and prior civilian service, in the case of a restored employee 
who was denied an advancement prior to military service because of a “Fair” 
efficiency rating, may be considered as having terminated on the day pre- 
ceding the earliest possible date on which he could have received an ad- 
venowmnnt by reason of an efficiency rating had he remained in his civilian 
position. : 
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Comptroller General Warren to John T. E. Dinwoodie, Department of Agricul- 
ture, June 12, 1946: 


There has been considered your letter of April 18, 1946, reference 
5b—Fis, as follows: 


There is enclosed herewith a supplemental pay roll voucher in the amount of 
$4.23 for the period March 24 to April 6, 1946, which represents the difference, for 
the period involved, between a salary rate of $3,200 per annum and $3,310 per 
annum. Salary at the lower rate for the pay period cited was paid April 18, 
1946 on E. J. Brennan’s voucher number 13-73955 symbol number 213-2350. 
Your decision is respectfully requested as to whether I may properly certify 
the additional amount for payment on a basis of the following record. 

The last official efficiency rating given the employee for service in his civilian 
position as Administrative Assistant (Farmer Fieldman) CAF-7-$2,600 per 
annum was “Fair” for the rating period ending March 31, 1942. Prior to March 
31, 1942 he had completed 18 months of service without an increase in salary. 
Under date of December 29, 1942 the employee was placed on furlough for mili- 
tary training and service. He continued in the military service until October 
10, 1945 when he was honorably discharged from the United States Army. Appli- 
cation was filed by the employee October 11, 1945, for reemployment in- the posi- 
tion held at the time of his entrance into the armed forces and restoration to 
active duty was effective November 1, 1945. 

Pursuant to the employee’s application for reemployment personnel actions 
were initiated to effect certain within-grade promotions as well as an adjustment 
in base pay by reason of the Federal Employee’s Pay Act of 1945. These actions 
reflect (1) pay increase (periodic) to $2,700 per annum effective April 1, 1942, 
(2) pay increase (periodic) to $2,800 per annum effective October 1, 1948, (3) pay 
increase (periodic) to $2,900 per annum effective April 1, 1945, (4) pay adjust- 
ment (Federal Employee’s Pay Act of 1945) to $3,310 per annum effective July 1, 
1945. Conduct of the employee is shown as “satisfactory” and the efficiency 
rating “Fair,” as shown on the efficiency rating as of March 31, 1942. 

The question arises concerning the annual salary rate at which the employee 
was restored to duty becanse of the fact that he was granted a within-grade 
or periodic advancement effective April 1, 1942 approximately nine months prior 
to his entry into the military service together with the fact that the last 
efficiency rating on record is “Fair.” There has been considered in this con- 
nection Section 5 of the regulations governing within-grade salary advancement 
as contained in Executive Order 8882 dated September 6, 1941. Particular at- 
tention has also been accorded subsection (b) of Section 7 of the Classification 
Act of 1923 as amended by Section 402 of the Federal Employee’s Pay Act of 
1945 ; however, the intent of the law, in its application to the instant case is not 
altogether clear to me. 

From November 1, 1945, the date the employee was restored to active duty, 
and March 23, 1946 (termination date of pay period preceding the one herein 
involved) pay roll vouchers, including the salary of the employee at the rate 
of $3,310 per annum have been certified for payment upon authority of the cited 
personnel actions. Consequently, if it be determined, in the light of the facts 
presented, that the first periodic increase from $2,600 to $2,700 per annum should 
not have become effective April 1, 1942 further determination of the date on 
which the first periodic promotion ‘should have become effective is desired in 
order that any necessary adjustment of previous salary payment may be made. 


From the facts stated in your letter, it appears that as of March 31, 
1942, the employee involved had served the prescribed waiting period 
of 18 months for a within-grade salary advancement under the pro- 
visions of the act of August 1, 1941, 55 Stat. 613. Under such cir- 
cumstances, it would seem that the employee should have received a 
regular efficiency rating as of March 31, 1941. And, if such rating 
was “good” or better than “good,” there appears no reason why a 
within-grade salary advancement was not granted him effective April 
1, 1942—the efficiency rating as of March 31, 1942, doubtless not being 
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of record on April 1, 1942. If such be the case, the fact that through 
administrative error or negligence such salary advancement was not 
made when due, would not preclude administrative action at any time 
to rectify the mistake. See 21 Comp. Gen. 369. Consequently, under 
such view of the matter, the administrative computation of the em- 
ployee’s compensation upon restoration to civilian duty after military 
service appears correct and payment of the additional amount shown 
on the voucher accompanying your letter would be proper. How- 
ever, since the employee was not given the within-grade salary ad- 
vancement effective April 1, 1942, and neither was such salary advance- 
ment given during the subsequent 9 months during which the employee 
remained in his civilian position, it is assumed that the efficiency 
rating as of March 31, 1941, was not such as would have entitled him 
to the salary advancement effective April 1, 1942. 

Section 5 of Executive Order 8882, September 3, 1941, and sub- 
section (b) of section 7 of the Classification Act of 1923, as amended 
by section 402 of the Federal Employees Pay Act of 1945, 59 Stat. 
299, expressly provide that an employee such as the person here in- 
volved is entitled to credit for military service for within-grade salary 
advancement purposes. However, there has been found no provision, 
express or implied, in either the said Executive order or the Classifica- 
tion Act, as amended, to the effect that entrance into the military 
service shall operate to accelerate the date when an employee other- 
wise would be entitled to a within-grade salary advancement. Rather, 
the provisions of the cited Executive order and the Classification Act 
do no more than authorize the counting of military service—in con- 
junction with civilian service—in the computation of the prescribed 
waiting periods for within-grade salary advancements. 

If, as stated above, it may be assumed that the employee’s efficiency 
rating as of March 31, 1941, was not such as would have entitled him 
to a within-grade salary advancement effective April 1, 1942, it will 
be seen that since his efliciency rating as of March 31, 1942, was 
“Fair,” he would not have been entitled—if he had remained in his 
civilian position—to a within-grade salary advancement until his 
next regular efliciency rating as of March 31, 1943, was “on record” 
(see section 1 (e) of Executive Order 8882, supra), assuming it would 
have been of a character sufficient to entitle him to such advancement. 
Hence, under the above circumstances, there is perceived no proper 
basis upon which the employee, because of his entry into the military 
service, properly may be considered as entitled to a within-grade 
salary advancement effective April 1, 1942—at which date he other- 
wise was not entitled to such advancement. Of course, since entry 
into the armed forces dispenses with the requirements concerning ef- 
ficiency ratings for within-grade advancement purposes, it seems 
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reasonable that, in computing the waiting period for the initial 
within-grade salary advancement in the present case, such period 
properly may be considered as having terminated on March 31, 1943, 
the date preceding April 1, 1943, the earliest possible date upon which 
he could have received the salary advancement had he remained in 
his civilian position—rather than postponing the effective date of 
the salary advancement until such date as a regular efficiency rating 
as of March 31, 1943, normally would have been “on record,” as would 
have been required if the employee had remained in his civilian 
position. 

In the light of the foregoing, it will be seen that the within-grade 
advancement to $2,700 may be considered as effective April 1, 1943, 
and the advancement to $2,800 as effective October 1, 1944. Effective 
July 1, 1945, the employee’s salary would be increased to $3,200 by 
operation of the provisions of the Federal Employees Pay Act of 
1945, and on October 1, 1945, he would be entitled to be credited with 
an additional within-grade promotion to $3,310. Hence, upon res- 
toration to duty on November 1, 1945, after military service, the 
employee was entitled to compensation at the rate of $3,310 per annum, 
at which rate you state he has been paid for the period November 1, 
1945, through March 23, 1946. Having been paid at the rate of 
$3,200 per annum for the period March 24 to April 6, 1946, the em- 


ployee is entitled to the difference between that salary and $3,310 per 
annum for the last-mentioned period. Accordingly, the voucher, if 
otherwise correct, may be certified for payment. 

The voucher is returned herewith. 


(B-57646) 


OFFICERS AND EMPLOYEES—REEMPLOYMENT RIGHTS AFTER 
MILITARY DUTY 


Whether an employee, upon restoration after military service, has been “re- 
stored” to his former position or to a position of “like seniority, status, and 
pay” within the meaning of section 8 of the Selective Training and Service 
Act of 1940, as amended, is not for determination by the General Ac- 
counting Office but by the administrative offices jointly with the Civil 
Service Commission; however, the General Accounting Office is not pre- 
cluded from deciding questions of salary and the proper use of public funds 
after a proper determination has been made that the employee has or has 
not been restored to a position in accordance with said act. 

The Civil Service Commission having determined for purposes of the reem- 
ployment provisions of section 8 of the Selective Training and Service Act 
of 1940, as amended, that the Government is not a single employer, that a 
veteran has no mandatory right of restoration in an agency other than the 
one from which furloughed, and that acceptance of employment in a 
different agency does not constitute restoration under the act, an employee 
reemployed after military duty in other than his former agency is not, 
by virtue of said act, entitled to have his unused sick leave restored. 24 
Comp. Gen. 410, overruled in part. 
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Comptroller General Warren to the Secretary of the Navy, June 12, 1946: 


There has been considered your letter of May 6, 1946, reference 
JAG: IL: WJG: z, P18-1/LL, as follows: 


Section 8 (b) of the Selective Training and Service Act of 1940, approved Sep- 
tember 16, 1940 (54 Stat. 890), as amended (58 Stat. 798; 50 U. S. Code, Appendix, 
308), provides, relative to the restoration to positions of persons inducted into 
the land or naval forces pursuant to the provisions of said Act for training and 
service, as follows: 

“(b) In the case of any such person who, in order to perform such training and 
service, has left or leaves a position, other than a temporary position, in the 
employ of any employer and who (1) receives such certificate, (2) is still qualified 
to perform the duties of such position, and (3) makes application for reemploy- 
ment within ninety days after he is relieved from such training and service or 
from hospitalization continuing after discharge for a period of not more than 
one year— 

“(A) if such position was in the employ of the United States Government, its 
Territories or possessions, or the District of Columbia, such person shall be 
restored to such position or to a position of like seniority, status, and pay; 

“(B) if such position was in the employ of a private employer, such employer 
shall restore such person to such position or to a position of like seniority, 
status, and pay unless the employer’s circumstances have so changed as to make 
it impossible or unreasonable to do so; 

“(C) if such position was in the employ of any State or political subdivision 
thereof, it is hereby declared to be the sense of the Congress that such person 
should be restored to such position or to a position of like seniority, status, and 


The Navy Department has under consideration certain questions concerning 
the rights of former employees with permanent Civil Service status to restoration 
to positions under the Navy Department in accordance with the provisions of the 
above quoted law. In this connection your decision is requested on the following 
questions : 

(1) Cass I. Employee “A” possessing permanent Civil Service status left his 
position as CAF-1 with the Bureau of Ships (Navy Department) on December 
24, 1942, to enter the armed forces. Upon discharge from the armed forces he 
was employed by the Bureau of Ships in a CAF-2 position at $1,704 per annum. 
This position was not a reallocation of his former CAF-1 position. If Employee 
“A” had been restored at a CAF-1 at a pay rate which took into consideration the 
within-grade salary advancements he was entitled to for his military service, he 
would also have been restored at a salary rate of $1,704. 

(a) Was Employee “A” restored in accordance with the provisions of Section 8 
of the Selective Training and Service Act since he was restored to a CAF-2 
position which was a higher grade position than the position he held at the time 
he entered military service? 

(b) Is Employee “A” entitled to have accredited to him upon restoration to the 
CAF-2 position, the sick leave which had accrued to his credit at the time he left 
the CAF-1 position to enter the armed forces? 

(c) If the decisions in (a) and (b) above are in the affirmative, would a 
contrary decision have been made if Employee “A” had not only been restored 
to a higher grade than his former position but also at a higher pay rate than he 
would have been entitled to if he had been restored to his former position? 

(2) Case II. Employee “B” possessing permanent Civil Service status was 
employed by the War Department at Stockton, California, as a CAF—4 at.$1,800 
per annum at the time she entered military service. Upon discharge from the 
armed forces she applied for a position with the Navy Department at the Naval 
Supply Depot, Oakland, California, and was found acceptable as a Clerk-Typist, 
CAF-3, at $1,902 per annum. Employee “B” was informed by the Naval Supply 
Depot that she should make application for restoration to the War Department 
and subsequent transfer to the Naval Supply Depot in order to guarantee reten- 
tion of her rights which are conditioned upon statutory restoration. Upon re- 
questing such restoration, Employee “B” was informed by the War Department 
that it was unnecessary for her to be restored by the War Department in order 
to preserve her reemployment rights. Upon receipt of this information Employee 
“B” was employed by the Naval Supply Depot under a War Service Indefinite 
reappointment. 
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(a) Was Employee “B” restored in accordance with the provisions of Section 
8 of the Selective Training and Service Act since she was reemployed by a diff- 
erent government agency in a different grade position than that which she left 
to enter the armed forces? 

(b) Is Employee “B” entitled to have recredited to her upon employment in 
a CAF-3 position by the Navy Department, the sick leave which had accrued to 
her credit at the time she left the CAF-4 position with the War Department in 
order to enter the armed forces? 

(3) Case III. Employee “C” possessing permanent Civil Service status left a 
position with the War Department at Anchorage, Alaska, in order to enter 
military service. While Employee “C” was in the military service the War 
Department abolished its activity at Anchorage, Alaska. Upon discharge from 
military service, Employee “C” made application for employment with the Navy 
Department at Seattle, Washington, and was employed by that activity. 

(a) Was Employee “C” restored in accordance with the provisions of Section 
8 of the Selective Training and Service Act since Employee “C” was restored to 
an agency other than her former employing agency? 

(b) Is Employee “C” entitled to have recredited to her the sick leave which 
had accrued at the time she entered military service? 

(4) Case LV. Employee “D”, an employee with permanent Civil Service status, 
left her position as CM-1, 72¢ per hour, at the Treasury Department to enter the 
armed forces. Upon discharge from military service she applied for a position, 
CAF-3, $1,902 per annum at the Central Navy Disbursing Office and was employed 
by that activity under a War Service appointment. 

(a) Was Employee “D” restored in accordance with Section 8 of the Selective 
Training and Service Act since she was restored in an angency other than her 
former employing agency and at a pay rate in excess of the pay rate to which she 
would have been entitled had she been restored to her former position? 

In all of the specific cases presented above, the employees concerned 

(a) left positions “other than temporary” to enter the armed forces; 

(b) received certificates of satisfactory service upon separation from military 
service; 

(c) made application for reemployment within 90 days of separation from 
military service; and 

(d) were qualified to perform the duties of their former position and also the 
duties of the positions in which they were employed. 

It appears from numerous decisions of the Comptroller General that the right 
to recredit sick leave to a person who left his position in order to enter the 
armed forces is derived solely from restoration to employment under Section 8 of 
the Selective Training and Service Act. (See 21 Comp. Gen. 403; id., May 2, 
1944, B-41444; id., August 12, 1943, B-35822.) Since military service is incon- 
sistent with civilian service and since, except for the provisions of Section 8 of 
the Selective Training and Service Act, the period of military service would be 
considered as a break in service, it appears that the sick leave in such cases may 
only be saved if the employee is restored in strict accordance with the statute 
so that there will materialize a right to “be considered as having been on furlough 
or leave of absence during his period of active military service.” 

If the premise set forth in the preceding paragraph, namely, that the right to 
recredit sick leave is contingent upon restoration in accordance with Section 8 
of the Selective Training and Service Act, is correct, it would appear that a 
decision must be reached on the following questions in order to determine for 
each of the cases set forth in the second paragraph herein whether restoration 
was made in strict accordance with the statute. Accordingly, your further 
decision is requested on the additional questions, as follows: 

(5) May the benefits which are conditioned upon restoration in accordance 
with Section 8 of the Selective Training and Service Act be accorded if restoration 
is made to a position which is neither “the former position or one of like seniority, 
status, and pay”? 

(6) What is the meaning of the phrase “a position of like seniority, status, 
and pay”? 

(7) Is the Federal Government to be considered as one employer for the 
purposes of Section 8 of the Selective Training and Service Act? 

With regard to the decision requested under (5) above, it appears that the 
benefits set forth in Section 8 of the Selective Training and Service Act accrue 
only if the restoration of the employee to duty is made in his “former position 
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or one of like seniority, status, and pay.” It will be observed that Section 8 (b) 
and (ec) of the Selective Training and Service Act of 1940 provides: 

“(b) In the case of any such person who * * * leavesa position * * * 

“(A) * * ®* such person shall be restored to such posilion or to a position 
of like seniority, status, and pay; * * * 

“(c¢) Any person who is restored to a position in accordance with the provi- 
sions of paragraph (A) * * * of subsection (b) shall be considered as 
having been on furlough * * * and shall not be discharged from such po- 
sition without cause within one year after such restoration.” [Italics supplied.] 

The language of Section 8 (a) and (c), as quoted above, appears to indicate 
that a returning veteran shall be restored to his former position or to a posi- 
tion of like seniority, status, and pay provided he meets certain conditions 
precedent which are stated therein and that only upon such restoration, that 
is, to his former position or one of like seniority, status, and pay, is he entitled 
to the other benefits set forth in the Act, one of which is the right to be con- 
sidered “as having been on furlough or leave of absence.” In other words, it 
appears that only after restoration to the former position or to a position of like 
seniority, status, and pay do the other benefits accrue and that restoration to 
a position other than the former position or one of like seniority, status, and 
pay would deprive the veteran of these benefits. This literal reading of the 
language of the statute appears to be supported by statements in various de- 
cisions of the Comptroller General, one of which is contained in decision of 
November 3, 1941, B—20822, as follows: 

“Thus, it is only because of said statutes that reemployment benefits, includ- 
ing certain leave rights, are restored to them, and they are restored only to the 
extent and subject to the conditions set forth therein. As above noted, upon 
compliance with those conditions the employees are entitled to be ‘restored’ to 
their former civilian position, or to a position of like seniority, status, and pay; 
and it is only upon such restoration that there materializes a right to ‘be con- 
sidered as having been on furlough or leave of absence during his period of 
active military service’ and to reacquire the leave and other benefits which would 
otherwise have been lost to him. In other words, it is only in the event that 
the conditions of section 8 of the Selective Training and Service Act of 1940, 
have been complied with that such an employee is entitled to be restored to his 
position; and it is only in the event that he be so restored that he is entitled 
to be considered as having been on leave of absence from his position and to be 
recredited with his accrued leave.” [Italics supplied. ] 

It seems clear from the language of said section 8 that a veteran is entitled 
to the benefits which are conditioned upon restoration only if he has been re- 
stored to a position to which he has a right to demand restoration. In other 
words, because of the mandatory provisions of the statute it would appear that 
there is no half-way method of granting reemployment rights and if decision 
is made that a veteran qualifies for restoration by meeting the conditions prece- 
dent to restoration and that after restoration to a particular position he is 
entitled to the benefits which are provided for those who are restored in aeccord- 
ance with the statute, it must also be held that had he been denied reemploy- 
ment to that position he could demand such reemployment under the statute. 
There appears no language in the statute which indicates that the benefits 
accorded therein are available unless the individual is restored to a position 
to which he has a mandatory right of restoration. 

With regard to the decision requested under (6) above, if the premises here- 
inbefore set forth are correct, then a decision must be made as to the mean- 
ing of the phrase “position of like seniority, status, and pay” in order to de- 
termine whether the requirements of the statute have been met in those cases 
where the veteran is not restored to his former position. In making this de- 
termination it must be recognized Congress was not only covering employees of 
the Federal Government but also employees of private employers and that 
therefore the meaning of the term “position of like seniority, status, and pay” 
is not controlled by terminologies which are peculiar to the Federal Civil Service 
system. (See opinion of the Attorney General of December 30, 1941.) It 
would appear that in those cases where a veteran is reStored to a position of 
higher grade and at a higher pay rate than that which he held at the time he 
entered military service, that he has not been restored to a position of “like 
seniority, status, and pay.” Any other holding would deprive the phrase “like 
seniority, status, and pay” of any meaning. It may well be that all positions 
of the same grade are not “positions of like seniority, status, and pay” if the 
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duties of the position even though they are at the same grade level are not at 
all similar to the duties of the former position. It might be that restoration 
is made to “a position of like seniority, status, and pay” only where it is 
made to a position with the same pay range as the former position and then 
only if the qualifications that an employee must possess for performing the 
duties of the former position can be said to be the same as those required to 
perform the duties of the position to which he is restored. 

With regard to the question presented in (7) above, it is desired to point out 
that with the exception of the first case presented in query (1) above, all of the 
remaining cases presented for your decision in queries (2), (3) and (4) above 
require a determination as to whether or not the Federul Government may be 
considered a single employer for the purposes of Section 8 of the Selective Train- 
ing and Service Act. It would appear that if it is permissible to recredit sick 
leave to an employee restored in an agency other than the former employing 
agency on the theory that he has been restored in accordance with the statute, 
it would likewise seem possible that a veteran could demand restoration to a 
position in an agency other than his former employing agency under the terms 
of the statute. In other words, a decision which would permit the recrediting 
of sick leave in such cases could only be based upon the theory that the Federal 
Government is one employer for the purposes of Section 8 of the Selective Train- 
ing and Service Act. It is questionable whether such a determination could be 
made in view of the constitutional provisions (Article II, section 2, clause 2, 
Constitution of the United States) which permit Congress to delegate to the 
heads of departments the power to appoint persons to employment in their de 
partment and in view of the fact that Congress has exercised its authority by 
so delegating the power to appoint to respective department heads. It is rec- 
ognized that in your decision of November 24, 1944, B-45626 [B-45646], it is 
held that leave could be recredited to an employee who meets the conditions set 
forth in the Selective Training and Service Act even though he was restored in 
an agency other than the one in which he was employed at the time he entered 
military service. The cited decision of November 24, 1944, appears to be based 
upon the premise that at that time “no decision had (has) been rendered by 
competent authority upon the question whether the United States Government 
is to be regarded as a single employer for the purposes of the statute.” Since 
the date of the above decision the Civil Service Commission has taken the follow- 
ing position in its Federal Personnel Manual, Section R6-7: 

“The Commission is of the opinion that the Federal Government is not to be 
considered a single employer for the purposes of Section 8 of the Selective Train- 
ing and Service Act or War Service Regulation XIII, and that a returning vet- 
eran does not have a mandatory right to restoration in an agency other than the 
one, he left to enter military service. Consequently, acceptance of employment 
in a different agency does not constitute restoration under the law or regulation.” 

The question therefore arises whether the Comptroller General will consider 
the ruling of the Civil Service Commission to be a decision rendered by com- 
petent authority and, if so, whether on the basis of such ruling you will reverse 
the position taken in your decision of November 24, 1944. 

It is the Navy Department’s belief that a decision of the Comptroller General 
which would hold that restoration must be to the “former position or one of like 
seniority, status, and pay” in the former employing agency would not prejudice 
the rights of the employees involved in the cases set forth in the second paragraph 
of this submission, since in each of those cases the employees concerned re- 
quested restoration to the proper position and were not so restored through no 
fault of their own. In other words, since each of these employees qualified for 
restoration under the terms of the statute, the refusal of their employers to so 
employ them cannot act to prejudice their rights. It cannot be said under those 
circumstances that the acceptance of other employment amounted to a waiver 
of their rights and, therefore, the employees involved could now be restored to 
—— proper positions and simultaneously transferred to the position they now 

0 


The decisions of the General Accounting Office, wherein there may 
have been involved matters relating to restoration of veterans to 
positions in the Government service, have never expressly held, in the 
consideration of matters involving primarily questions of pay, that 
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it has jurisdiction to determine whether a veteran has been restored 
to a position in accordance with section 8 of the Selective Training 
and Service Act of 1940, 54 Stat. 890, as amended. On the contrary, 
as stated in the decision of January 13, 1942, 21 Comp. Gen. 742, the 
accounting officers of the Government always have deemed it not to 
be within their jurisdiction or authority to pass upon the legality of 
administrative action relating solely to the eligibility of employees 
for appointment, reappointment, or reinstatement in the Federal serv- 
ice. However, when questions relating to such subject matters also in- 
volve the determination of the rate of pay or proper use of Govern- 
ment funds, it has been necessary for this office to pass upon matters 
that otherwise would not be for its consideration. Also, in that con- 
nection, it was stated in said decision of January 13, 1942, that: 

* * * Whether an employee will be entitled to restoration upon discharge 
from the active military or naval service, and, if so, in which position in the event 
the employee was temporarily appointed or promoted prior to entry into the mil- 
itary or naval service to fill a vacancy caused by another employee’s entry into 
such service, are not questions requiring the consideration of the General Ac- 


counting Office under its statutory duties with reference to the determination of 
the proper uses of public funds. * * * 


See, also, 23 Comp. Gen. 367 (particularly the last paragraph there- 
of) ; 24 id. 709; B-49671, May 23, 1945. 

Section 10 (a) of the Selective Training and Service Act of 1940, 
supra, 54 Stat. 893, authorized the President to prescribe the necessary 
rules and regulations to carry out the provisions of the act. * * *. 

Under date of February 26, 1944, the President addressed letters 
to the Civil Service Commission and the heads of executive depart- 
ments and agencies stating that he had designated the Civil Service 
Commission as his representative to issue instructions from time to 
time regarding the rights of veterans to restoration to their former 
Federal positions under certain sets of circumstances and required 
such departments and agencies to adhere strictly to the instructions 
issued by the Commission. 

Although the letters of the President, supra, fail to state the basis 
of the authority under which the Civil Service Commission was des- 
ignated to issue said instructions, it is presumed that such action was 
in pursuance of the provisions of the Selective Training and Service 
Act of 1940, supra. Upon that view the instructions issued after 
February 26, 1944, must be regarded as binding upon all departments 
of the Government, and there is reiterated here the position of the 
General Accounting Office that the question of whether a veteran has 
been restored to a position within the meaning of section 8 of the 
Selective Training and Service Act of 1940, supra, is not for deter- 
mination by this office but rather, for determination by the adminis- 
trative offices jointly with the United States Civil Service Commis- 
sion. That conclusion, of course, would not preclude this office from 
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deciding questions of salary and the proper use of public funds after 
a determination has been made that a returning veteran has or has 
not been restored to a position in accordance with the aforementioned 
act, and is not to be considered as doing so. 

Accordingly questions Nos. 5 and 6, involving questions as to what 
constitutes “the former position or one of like seniority, status, and 
pay,” and the meaning of the phrase “a position of like seniority, 
status, and pay”—matters relating to status—likewise are for de- 
termination by the administrative office and/or the Civil Service Com- 
mission—this office being inclined to the view that the phrase “like 
seniority, status, and pay” is so connected with the word “restored” 
that it is incapable of separate consideration, and for the reasons set 
forth in your letter, a veteran can only be considered as having been 
“restored” under the act when he has been restored to his former posi- 
tion or one of like seniority, status, and pay. 

The holding in decision of November 24, 1944, B-45646, 24 Comp. 
Gen. 410, that leave could be recredited to an employee who meets the 
conditions set forth in the Selective Training and Service Act even 
though he was restored in an agency other than the one in which he 
was employed at the time he entered military service, was premised 
upon the fact that, at that time, this office was not aware of any 
decision rendered by competent authority upon the question whether 
the United States Government is to be regarded as a single employer 
for the purpose of applying section 8 of the Selective Training and 
Service Act, as amended, and other statutes in pari materia, relating 
to reemployment benefits of returning veterans. The determination 
made by the Civil Service Commission—subsequent to said decision— 
in section R6-7, Federal Personnel Manual, quoted in your letter, to 
the effect (1) that the Federal Government is not to be considered a 
single employer for the purpose of the Selective Training and Service 
Act, etc., relating to reemployment benefits, (2) that a veteran does 
not have a mandatory right to restoration in an agency other than 
the one he left to enter military service, and (3) that the acceptance 
of employment in a different agency does not constitute restoration 
under the law and regulation, will be regarded by this office as a de- 
cision by competent authority upon the three points there indicated 
and as constituting the answer to question No. 7. Hence, that part 
of the decision of November 24, 1944, which holds that an employee 
is entitled, by virtue of the provisions of the Selective Training and 
Service Act to have his unliquidated annual leave and unused sick 
leave restored, and to count service in the armed forces toward auto- 
matic promotion under the act of August 1, 1941, 55 Stat. 613, upon 
his reemployment notwithstanding he was reemployed in an agency 
other than the one from which he left to enter the armed forces, no 
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longer will be controlling. However, in that connection any action 
heretofore taken upon the basis of that decision is not required to be 
disturbed. Of course, what is here stated must not be construed as 
in anywise affecting the right to recrediting of unliquidated annual 
leave under the provisions of Public Law 517 approved April 7, 1942, 
56 Stat. 200, to veterans upon “their return from active military or 
naval service.” 

In the light of the foregoing, no answers to questions appearing in 
cases No. (1) through (4) may be rendered at this time—it being for 
noting that the rights of the veterans involved in said cases are de- 
pendent upon a determination by the administrative office under the 
instructions of the Civil Service Commission as to whether there has 
been a restoration under section 8 of the Selective Training and Serv- 
ice Act of 1940, supra. 


(B-57857) 


ADVERTISING—SUFFICIENCY—NATION-WIDE STENOGRAPHIC 
SERVICES 


The action of procurement officials in the matter of soliciting bids for nation-wide 
stenographic reporting services by sending circular letters to only four 
firms and of denying one prospective bidder the privilege of bidding is so 
restrictive of competition as to constitute a violation of the advertising for 
bids requirements of section 3709, Revised Statutes, and credit will be with- 
held in the responsible officer’s account for any payments which may be 
made under a purported contract awarded in response to such solicitation. 


Comptroller General Warren to the Chairman, National Mediation Board, June 
12, 1946: 

There has been received your letter of May 23, 1946, with enclosures, 
relative to the protested award by the National Mediation Board of 
a certain contract for the furnishing of nation-wide stenographic 
services for the fiscal year 1947. 

It appears that bids were opened May 9, 1946, and the contract was 
let after advertising by circular letters sent to four firms, one of which, 
Frank M. Williams and Company, did not submit a bid. In a letter 
dated May 15, 1946, quoted in my letter of May 22, 1946, to you, the 
Acme Reporting Company, Washington, D. C., protested the award 
of the subject contract for the reason that the solicitation of bids from 
only four companies was restrictive of competition and contrary to 
the law in respect to the advertising for nation-wide stenographic 
reporting services, citing 14 Comp. Gen. 667. Also, it was alleged by 
the Acme Reporting Company that, although it had made a specific 
request in writing before the date of opening of bids that it be fur- 
nished an invitation, such request was ignored by the National Media- 
tion Board. 
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Your report in the matter is, in pertinent part, as follows: 


The National Mediation Board has always followed the uniform practice of 
administratively choosing those to whom to send requests to bid on our report- 
ing requirements. Since the receipt of complaint from the Acme Reporting 
Company, we have checked with four other Government agencies in Washington 
and find they follow the same practice. We have also read decision referred to 
by the Acme Company and do not think the improper stipulations presented in 
that decision are present in the proposal sent out by the National Mediatien 
Board. 

* ~ * * * * ” 

In the face of rising costs of labor and material, the Board received the 
lowest bid in its history of 24 cents per page, which is an average of 51 cents 
per page below the 1946 contract, and in accepting this low bid the Government 
will be saved approximately $20,000 on a like volume of business for 1947. 

Investigation has been made of the low bidder and the Board feels that he is 
thoroughly responsible in every particular. Since such selection was made and 
acted upon in good faith, it would be inconsistent for the Board to now reopen 
competitive bidding for the 1947 reporting. 


Section 3709, Revised Statutes, is as follows: 

All purchases and contracts for supplies or services, in any of the Departments 
of the Government, except for personal services, shall be made by advertising 
a sufficient time previously for proposals respecting the same, when the public 
exigencies do not require the immediate delivery of the articles, or performance 
of the service. When immediate delivery or performance is required by the 
public exigency, the articles or service required may be procured by open pur- 


chase or contract, at the places and in the manner in which such articles are 
usually bought and sold, or such services engaged, between individuals. 


The foregoing statute was designed to obtain for the Government 
the most advantageous prices in fulfilling its requirements and to 
secure to any qualified business concern an equal opportunity for 
obtaining that business, thereby eliminating any possibility of charges 
of favoritism and collusion in the award of Government contracts. 
The courts have held the requirements of the statute mandatory and 
that any purported contract undertaken without compliance with its 
provisions is void. Schneider v. United States, 19 C. Cls. 547-51; 
Purcell Envelope Company v. United States, 51 C. Cls. 211-14. In 
the latter case it was said: 

* * * This court has held, except in certain cases of exigency, that all 
contracts between individuals and the Government are void unless they are 
made upon advertisements for proposals previously published, and that a com- 
pliance with such statutes is a condition precedent, upon the performance 
of which only can a binding contract with the Government be made by its officers. 


It acts by its public officers, and their powers and duties are prescribed and 
limited by laws which they must follow. 


The statute contemplates obedience to its terms in their entirety, 
and the mere fact that an invitation for bids has been communicated 
to a number of possible bidders is not necessarily sufficient to estab- 
lish compliance with the requirements of the law. As you state, there 
is not involved in this case the improper contract stipulations con- 
sidered in decision of this office dated March 1, 1935, 14 Comp. Gen. 
667. However, in addition to the objectionable features of the speci- 
fications to which attention there was called, there also was considered 
the requirement that the needs of the service be so advertised as to 
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reasonably assure the Government the benefits of full and free com- 
petition. In that case, there were nine bidders under a proposal cover- 
ing nation-wide stenographic reporting services, and, after observing 
that the then current classified telephond directory of the city of 
Washington, D. C., listed approximately 70 stenographic reporters, 
including individuals, firms, and corporations, the Comptroller Gen- 
eral advised the administrative office involved that “Every reasonable 
effort should be made to advise leading stenographic reporters not 
only in Washington, but elsewhere throughout the country, of the 
invitation for proposals,” 

In considering the present case, particularly the fact that bids were 
solicited from only four firms, and the fact, if it be a fact, that at least 
one prospective bidder was denied the privilege of competing for the 
contract, the conclusion seems inescapable that the action of the pro- 
curement officials of the National Mediation Board in the matter was 
so restrictive of competition as to constitute a violation of the provi- 
sions of section 3709, Revised Statutes. The fact that other Govern- 
ment agencies may have adopted a similar policy of soliciting bids for 
stenographic reporting services from a chosen few sources is not for 
consideration. Nor is there for consideration the fact that the pur- 
ported contract might prove more favorable to the Government than 
the one covering the fiscal year 1946. There can be no doubt that the 
practice such as here followed deprives the Government and qualified 
contractors of the protection which section 3709, Revised Statutes, 
was designed to afford. 

Accordingly, assuming the above-stated facts to be true, since the 
course followed in advertising for bids in the instant case constitutes 
a manifest contravention of section 3709, Revised Statutes, you are 
advised that credit will be withheld in the responsible officer’s account 
for any payments made under the contract as awarded. 


(B-57940) 
TRAVELING EXPENSES—SPECIAL CONVEYANCES 


An employee who completed his official journey by taxicab from an intermediate 
point where he was precluded from using the bus transportation normally 
available to the public between the points of travel involved, unless he re- 
mained overnight at such point, may be reimbursed for taxicab fares under 
the special conveyance provisions of paragraph 11 of the Standardized 
Government Travel Regulations, to the extent of the additional per diem 
which would have been incurred had he remained overnight and completed 
the journey by bus the next day. 


Comptroller General Warren to A. J. McCollum, Department of Agriculture, 
June 12, 1946: 


Reference is made to your letter of May 6, 1946, reference 5-ROL, as 
follows: 


There has been presented to me for certification the attached voucher, Stand- 
ard Form 1012, covering reimbursement to Walter B. Anderson for travel ex- 
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penses incurred during the period March 5-7, 1945. This voucher coustitutes a 
reclaim for an amount suspended from the original voucher for this period which 
was paid on April 3, 1945, under D. O. Voucher No. 4282704, by G. F. Allen, Sym- 
bol 104-2350. 

The amount claimed was originally suspended on the basis of Paragraph 11, 
Standardized Government Travel Regulations, which states: 

Special conveyances.—The hire of boat, automobile, aircraft, livery, or other 
special conveyance will be allowed only when no public or regular means of 
transportation are available or when such regular means of transportation can- 
not be used advantageously in the interest of the Government, in which case a 
satisfactory explanation must accompany the account. (See par. 83 (e).) 

It appears from the statement made by the traveler on his original voucher, 
that use of a taxicab from Marianna, Florida to his official headquarters at 
Greenwood, Florida, resulted from failure of the bus which he boarded at Lake 
City to follow a route which included a stop at Greenwood, Florida. Upon ar- 
rival in Marianna at 12:40 a. m. on March 7, 1945, the traveler was therefore 
confronted with the alternatives of continuing to Greenwood by special convey- 
ance or of securing lodging for the night in Marianna and proceeding to Green- 
wood on the next available bus at 7: 00 a. m. on March 7, 1945. 

The traveler, not unreasonably, selected the former course and proceeded to 
Greenwood by taxicab at a personal cost of $3.50 for which a receipt is attached 
to his voucher (Paragraph 80 (e) 8.G. T.R.). It is not contended by the traveler 
that use of the special conveyance resulted in any-particular advantage to the 
Government, but on the contrary, claim is made for the cost of such conveyance 
only to the extent of the additional per diem which would otherwise have been 
incurred—viz, one-quarter day at $5.00 per day or $1.25. An adjustment of $0.20 
has been secured from the bus company on account of non-use of the ticket secured 
with Transportaton Request No. A—428,267 from Marianna to Greenwood, Flor- 
ida; however, the traveler has not claimed reimbursement for this amount. 

Your decision is requested as to whether, under existing regulations I may 
properly certify the attached voucher for payment on the basis presented. 


It appears from the foregoing that the duties of the traveler neces- 
sarily required him to travel on official business to, and from, Lake 
City, Florida; that such travel normally was for performing by 
bus, and that the amount reclaimed (plus the amount heretofore paid) 
represents only the amount the trip would have cost the Government 
had transportation been via bus all the way. Also, it is understood 
that had bus been used for the portion of the trip in question traveler 
would have been required to remain at Marianna, Florida, from 
12:40 a. m. to 7 a. m., for transportation for a trip normally requiring 
but 16 minutes for its completion. 

In construing the provisions of paragraph 11 of the Standardized 
Government Travel Regulations, it has been held repeatedly that 
taxicabs may not be substituted for cheaper means of transportation 
when available unless the Government business could not be satis- 
factorily performed by the use of such less expensive means of trans- 
portation. See 23 Comp. Gen. 310, and cases therein cited. However, 
in exceptional cases when the use of special conveyances is required 
for the needs of the Government rather than for the personal conven- 
ience or preference of the employee (21 Comp. Gen. 1093), or where 
more economical transportation facilities are not accessible to the 
public at the time, it has been held that such charges properly may be 





DECISIONS OF THE COMPTROLLER GENERAL 863 


regarded as reimbursable items of transportation. See, generally, 17 
Comp. Gen. 711. In the instant case while cheaper transportation 
facilities normally were available to the public between the points 
involved, the traveler apparently was precluded from using such 
facilities by reason of an excessive delay in making connections. 
Under the circumstances, such a condition may be considered as sub- 
stantially similar to the situation discussed in the last cited decision 
(17 Comp. Gen. 711), where no public conveyances were available at 
the time between the various locations and places mentioned. 

Accordingly, the voucher, if otherwise correct, may be certified for 
payment. 

The voucher is returned herewith. 


(B-52264) 


RENTAL ALLOWANCE—OFFICERS WITHOUT DEPENDENTS FURNISHED 
TRANSPORTATION ABOARD GOVERNMENT VESSELS TO NEW DUTY 
STATION 


An officer of the Navy, without dependents, who, upon being detached from sea 
duty and ordered to duty ashore, was furnished accommodations aboard a 
Government vessel incident to transportation to his new station is entitled, 
under section 6 of the Pay Readjustment Act of 1942, as amended, to rental 
allowance during the interim between detachment from sea duty and report- 
ing to his new station, including travel time aboard the vessel. 


saviatost Comptroller General Yates to the Secretary of the Navy, June 13, 
1946: 


There has been considered your letter of September 4, 1945 (file 
JAG :I1:WJG :z/L16-7), with enclosures, requesting decision as to 
whether Lieutenant Abt, USNR, is entitled to payment of rental al- 
lowance as for an officer without dependents during the period June 10 
to July 1, 1944, while traveling aboard a Government vessel under 
the circumstances set forth in a memorandum from the Chief of Bu- 
reau of Supplies and Accounts, as follows: 


1. Pursuant to directive contained in orders of Commander APec Flotilla 5 
dated 9 Jun 1944, which were approved by the Bureau of Naval Personnel on 
5 Jul 1944, subject named officer was detached from the Staff of Commander 
APc Flotilla 5, and from such other duties as may have been assigned him, and 
directed to proceed and report to Commandant, TWELFTH Naval District, for 
temporary duty pending further assignment by the Bureau of Naval Personnel. 
In accordance with Bureau of Naval Personnel dispatch orders 121514 of July 
1944, he was detached from temporary duty previously assigned and directed 
to report to Marine Corps Base, San Diego, Calif., for duty. Lieut. Abt was 
detached from APc Flotilla 5 on 9 June, and reported on board the USS MARCUS 
ISLAND (CVE 77) on the same date for transportation to the continental United 
States ; transportation was completed on 1 Jul 1944 and he was detached there- 
from and reported to the Commandant, TWELFTH Naval District, for temporary 
duty on 6 Jul 1944. 
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The circumstances which prompted the submission of the present 
case to this office for decision, as well as the Navy Department’s view 
of the matter, are contained in the said memorandum from the Chief 
of the Bureau of Supplies and Accounts, as follows: 


2. Under the instructions in ref (f), [Article 2142-4 (b) (3) (a), S. and A. 
Manual] which bear the approval of the Secretary of the Navy and which, to the 
knowledge of the Bureau of Supplies and Accounts, have not been questioned by 
the General Accounting Office or the Comptroller General, Lieut. Abt is entitled 
to rental allowance as an officer without dependents from 10 Jun 1944, date 
following date of detachment from last permanent duty station, to 6 Jul 1944, 
date of assignment of quarters at temporary duty station. However, the 
Paymaster, Marine Corps Base, San Diego, Calif., has refused to make credit 
of rental allowance from 10 Jun to 1 Jul 1944 while this officer was aboard 
the USS MARCUS ISLAND for transportation, on the basis of the following 
instructions which were promulgated in ref (d) [Paymaster’s Department, 
Marine Corps Bulletin 9 (1944), dated 11 Dec. 1944.] 

“Officers without dependents in a travel status aboard vessels of the Navy are 
not entitled to rental allowance. The foregoing does not preclude the payment 
of rental allowance to officers without dependents coming under the provisions 
of art. 24-28 (2) (a), Marine Corps Manual.” 

The instructions in art. 24-28 (2) (a), Marine Corps Manual, do not appear 
to be germane to the case of an officer of the Navy or Marine Corps without 
dependents, who is in a travel status, as defined in ref (c) aboard a vessel of 
the Navy while en route from one permanent duty station to another. It appears 
that the instructions in art. 24-28 (2) (c), Marine Corps Manual, which are 
the same in substance as the instructions in art. 2142-4 (b) (3) (a), SandA 
Manual, are applicable, and authorize payment of tne rental allowance now 
claimed by Lieut. Abt. Such instructions authorize credit of rental allowance 
in the case of an officer without dependents in the interim following detachment 
from permanent duty station and preceding date of reporting at a new perma- 
nent duty station (including time on authorized leave, proceed time, time await- 
ing transportation, and travel time). 

8. The Comptroller General, in ref (b) [A. D. 7571, May 28, 1923], stated 
that an officer ordered to a government vessel for the purpose of traveling in 
changing stations, and not serving thereon as a part of the complement of the 
vessel, nor assigned to, nor in the performance of duty thereon, is not in the 
performance of sea duty but is in a travel status. The present instructions in 
art. 2142-4 (b) (3) (a), SandA Manual, were originally approved by the Comp- 
troller General and included in the Pay Bill Instructions issued pursuant to 
Section 6 of the Act of June 10, 1922, as amended by the Act of May 8, 1924 
(43 Stat. 250), and heretofore officers of the Navy without dependents have 
been credited with rental allowance in the interim following detachment, pur- 
suant to individual orders, from one permanent duty station and preceding 
reporting at a new temporary or permanent duty station, while in a travel 
status aboard either a government owned or chartered vessel on which no fare 
is charged, or aboard a commercial vessel where the fare paid includes state- 
room accommodations. Section 6 of the Pay Readjustment Act of 1942 is sub- 
stantially the same as Section 6 of the Act of June 10, 1922, and it is considered 
that the amendment to the first mentioned Act by the Act of March 6, 1948, in 
nowise effects the entitlement of an officer without dependents to rental allow- 
ance while aboard a government vessel for transportation from last permanent 
duty station to a temporary duty station for further assignment to a new 
permanent duty station by the Bureau of Naval Personnel. 

4. In case the accounts of Lieut. Abt were being carried by a Navy disbursing 
officer, the Bureau of Supplies and Accounts would cancel the attached claim and 
direct credit of the rental allowance properly due under administrative instruc- 
tions, which are in accord with decisions of the Comptroller General. Such 
action, however, is not possible in view of the fact that the accounts of Lieut. 
Abt are carried by a Marine Corps Paymaster. The Bureau of Supplies and 
Accounts considers it is manifestly unfair to require this officer to submit a claim 
to the General Accounting Office to collect rental allowance which is properly 
for credit on current rolls under existing instructions. Therefore, it is recom- 
mended that necessary action be taken to determine the right of Lieut. Abt to 
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rental allowance for the period 10 Jun to 1 Jul 1944, so that credit thereof may 
be made on current rolls without the delay that would be involved in case the 
attached claim is forwarded to the General Accounting Office for settlement. 


Section 6 of the Pay Readjustment Act of 1942, 56 Stat. 361, as 
amended by the act of March 6, 1943, 57 Stat. 13, provides, in pertinent 
part, as follows: 

Sec. 6. Except as otherwise provided in this section, each commissioned officer 
below the grade of brigadier general or its equivalent, in any of the services 
mentioned in the title of this Act, while either on active duty or entitled to active- 


duty pay shall be entitled at all times to a money allowance for rental of quarters. 
* * * * s * * 


No rental allowance shall accrue to an officer having no dependents while he 
is on field duty unless his commanding officer certifies that he was necessarily 
required to procure quarters at his own expense, or while on sea duty, except 
for temporary periods of sea duty not exceeding three months, nor shall any 
rental allowance accrue to an officer with or without dependents who is assigned 
quarters at his permanent station unless a competent superior authority of the 
service concerned certifies that such quarters are not occupied because of being 
inadequate for the occupancy of the officer and his dependents, if any, and such 
certifications shall be conclusive: Provided, That an officer although furnished 
with quarters shall be entitled to rental allowance as authorized in this section 
if by reason of orders of competent authority his dependents are prevented from 
occupying such quarters. 

Under the said section 6 commissioned officers of the Army, Navy, 
etc., are entitled “at all times” to the prescribed rental allowance 
“while either on active duty or entitled to active-duty pay,” with the 
exception that an officer without dependents is not entitled to such 
allowance while on field duy unless his commanding officer certifies 
that he was required to procure quarters at his own expense, or while on 
sea duty with certain exceptions not here material, or while assigned 
public quarters at his station. 

In the present case it appears that Lieutenant Abt was detached 
from the staff of Commander APc Flotilla Five by orders dated June 
9, 1944, and was directed to proceed to the continental United States 
and upon arrival to report to the Commandant, Twelfth Naval District, 
for temporary duty, pending further asignment by the Bureau of 
Naval Personnel; that he was detached from Flotilla Five on June 9, 
1944, and reported on board the U.S. S. Marcus Island on the same date 
for transportation to the United States, arriving in the United States 
on July 1, 1944; and that he reported to the District Staff Headquar- 
ters, San Francisco, California, on July 6, 1944, for temporary duty 
pending further assignment by the Chief of Naval Personnel, and was 
assigned bachelor quarters at that station. 

It consistently has been held that an officer not on field or sea duty 
is entitled to rental allowance during the interim between detachment 
from a permanent station and reporting to a new station, including 
travel time aboard a Government vessel, and such rule has been applied 
regardless of the officer’s status for rental allowance purposes while 
at his former permanent station—that is, no distinction is made 
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between officers furnished quarters in kind and those receiving an 
allowance in lieu thereof. See 23 Comp. Gen. 761. The fact that an 
officer detached from his permanent station is furnished accommoda- 
tions on board a Government vessel incident to transportation to his 
new station is not regarded as the furnishing of public quarters within 
the meaning of the rental allowance statute. See A-6904, December 
16, 1924; A-7411, January 13, 1925; A-7646, May 11, 1925; A-19583, 
August 24, 1927; 20 Comp. Gen. 522, 527. The basis for that rule 
appears equally applicable to an officer detached from sea duty and 
ordered to duty ashore. 

Accordingly, the question presented is answered in the affirmative. 
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(B-57837) 


COMPENSATION—DOUBLE—EMPLOYMENT OR REEMPLOYMENT DUR- 
ING PERIOD OF MILITARY TERMINAL TRAVEL 































The term “terminal leave” as used in the act of November 21, 1945, permitting 
any person to enter or reenter upon Government civilian employment while 
on military terminal leave and concurrently to receive civilian com- 
pensation and military pay and allowances does not include travel time 
denominated as terminal travel—a period immediately prior to but not con- 
stituting any part of a period of terminal leave—so as to permit any person 
to enter or reenter upon such civilian employment during a period of military 


terminal travel without regard to the dual compensation and employment 
statutes. 


Comptroller General Warren to the Secretary of War, June 13, 1946: 
There has been considered your letter of May 10, 1946, as follows: 


Reference is made to Public Law 226—79th Congress which amended the Act 
entitled “An Act making provisions for payment of employees of the United 
States Government, its territories or possessions, or the District of Columbia, for 
accumulated or accrued annual leave when ordered to active duty with the 
military or naval forces of the United States” (56 Stat. 200). This amendment 
passed by the 79th Congress permitted the employment or reemployment in 
civilian positions of officers of the armed forces during terminal leave preceding 
discharge or reversion to inactive status without regard to dual compensation 
and dual employment statutes. 

A typical Special Order by which officers of the Army are officially relieved 
from duty is presented below : 

“By direction of the President, each of the following named officers is relieved 
from assignment and duty indicated, is assigned to Separation Center listed for 
record purposes only (no travel involved in connection therewith), will proceed 
to his home shown and revert to inactive status on date specified, under authority 
indicated, not by regson of physical disability. Leave granted as shown. WD 
AGO Form 53-98 auth. AUS appointments held continue in force during present 
emerg. plus 6 months unless sooner terminated DP. AUS-AC apmts terminate 
on EDCMR date. PCS. TDN. TPA. 601-32 P 431-02, 08, 07, 08, A 212/60425. 
All dated 1946 unless otherwise indicated. 

“LV AND EFF DATE 40 days eff 5 Apr 46 5 days tv! eff 31 Mar 46. 

“HOME AND EFF DATE REL AD Jackson, Miss eff 14 May 46 (MA) 4834 N 
Fairfax Drive, Arlington 2, Va. 

“SEPARATION CENTER Cp Shelby Miss. 
“AUTHORITY FOR RELIEF. 
“RR 1-1. 
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“DRAFT OF SPECIAL ORDERS RELIEF FROM ACTIVE DUTY OFFICER 
PERSONNEL. 
“WD AGO FORM 1 JAN 1946 0495-2A. 
“BY ORDER OF THE SECRETARY OF WAR: 
“Dwicut D. EISENHOWER, 
“Chief of Staff. 
“OFFICIAL : 
“EDWARD F.. WITSELL, 
“Major General, 
The Adjutant General.” 


As pointed out above employment or reemployment in a civilian position is 
now permissible during the period of terminal leave. It will be noted from the 
above specimen order that the terminal travel period during which the officer 
is authorized to proceed in an official status from his last post of duty to his 
home or separation center is prior to the date he enters on terminal leave. Your 
decision is requested as to whether the employment or reemployment of an 
officer during such terminal travel period would be in contravention of the dual 
compensation and dual employment statutes which prohibit the receipt by an 
individual of compensation from appropriated funds of the Federal Government 
as a result of service rendered in two positions for which compensation is paid 
from appropriated funds. 


Section 2 (a) of the act of August 1, 1941, added thereto by the 
act of November 21, 1945, 59 Stat. 584, cited in your letter, provides, 
in material part, as follows: 

Seo. 2. (a) Any person, who, subsequent to May 1, 1940, shall have performed 
active service in the armed forces, may, while on terminal leave pending separa- 
tion from or release from active duty in such service under honorable conditions, 
enter or reenter employment of the Government of the United States * * * 
and, in addition to compensation for such employment, shall be entitled to re- 
ceive pay and allowances from the armed forces for the unexpired portion of 


such terminal leave at the same rates and to the same extent as if he had not 
entered or reentered such employment. [Italics supplied. ] 


The benefits provided under subsections (b) and (c) of said section 
2, 59 Stat. 584, 585, likewise refer to the status, “while on terminal 
leave.” 

While travel time in a situation such as that here presented actually 
is in connection with the granting of terminal leave, nevertheless the 
two terms have well-accepted meanings and, also, have different con- 
notations. They are in no sense synonymous. The benefits provided 
for by the referred-to statute expressly relate to persons “while on ter- 
minal leave.” The period of terminal leave is expressly delineated in 
the official orders. To extend the benefits provided in the act of No- 
vember 21, 1945, to persons while on terminal travel—a period which 
constitutes no part of the terminal leave delineated in the official 
orders—would be reading words into the statute that are not there. 
Because of the generally accepted meaning of the term, “terminal 
leave,” the statute grounding its benefits upon that status may not be 
enlarged by construction to include travel time denominated as termi- 
nal travel. 
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In decision of November 24, 1944, 24 Comp. Gen. 410, it was stated, 
at page 414, as follows: 


Were it not for that statute [referring to the act of August 1, 1941, 55 Stat. 
616, as amended by the act of April 7, 1942, 56 Stat. 200] and the Selective Train- 
ing and Service Act, entrance into the active military or naval service automati- 
cally would have defeated the right of an employee to be paid for terminal an- 
nual leave in a civilian position, regardless of section 2.4 of the current leave 
regulations, not only because of the dual compensation statutes, but also pur- 
suant to the general rule of law that civilian status and military status during 
the same period of time is incompatible. 3 Comp. Gen. 40; 18 id. 213; 20 id. 257; 
44 127.7: ¢ 2 


In the light of the foregoing the question presented is required to 
be answered in the affirmative. 


(B-57844) 


APPLICABILITY OF FEDERAL DUAL COMPENSATION AND EMPLOY- 


MENT STATUTES TO STATE AGRICULTURAL EXTENSION SERVICE 
EMPLOYEES 


Federal funds granted to a State under the act of May 8, 1914, for cooperative 
agriculture extension work, upon being properly receipted for by the State, 
lose their identity as Federal funds and become funds of the State, and, 
therefore, the concurrent employment by the Federal Government of a 
State employee paid from such funds need not be regarded as in contra- 
vention of the dual compensation and employment statutes (5 U. S. Code 
58, 62 and 69), provided the dual Federal and State employment prohibition 
of Executive Order No. 9, dated January 17, 1873, is not for application. 


Comptroller General Warren to the President, United States Civil Service 
Commission, June 13, 1946: 


Reference is made to your letter of May 13, 1946, as follows: 


It will be appreciated if you will render an opinion in connection with a claim 
for annuity under the Civil Service Retirement Act now pending in the Com- 
mission relative to dual payment of salaries from funds made available by the 
Federal Government for cooperative agricultural extension work pursuant to 
the Smith-Lever Act of May 8, 1914, 88 Stat. 372, for service as a cooperative 
employee, Department of Agriculture, and appropriated funds paid for service 
as an employee of the Department of the Interior. 

The Dean and Director of the University of Minnesota, St. Paul, Minnesota, 
certified to the Commission that Francis W. Peck was employed as Director of 
Agricultural Extension Division, Department of Agriculture, University of 
Minnesota, from July 1, 1921 to September 30, 1930. He was paid from Smith- 
Lever funds granted to the University of Minnesota and salary checks were 
issued by the State Treasurer. Mr. Peck also received an excepted appointment 
as Sr. Educationist, Department of the Interior, Bureau of Education, $5,200 per 
annum, from August 8, 1927 and voluntarily resigned without prejudice on 
September 30, 1927. He also was appointed as Educationist, w. a. e. salary 
$3,800 per annum, Department of the Interior, Bureau of Education, effective 
April 16, 1928. His work terminated on December 9, 1932. 

The Department of Agriculture, Extension Service, advised the Commission 
on March 19, 1946 that it requested the Director of Extension Service in Minne- 
sota to furnish a report as to whether Mr. Peck received salary from the 
Extension Service during the following periods when he was apparently also 
employed by the Bureau of Education, Department of the Interior: May 13 to 
May 20, 1928, May 29 to June 1, 1928, June 5 to June 8, 1928, June 13 to June 16, 
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1928, June 15 to July 13, 1929, July 16 to July 31, 1929, August 1 to August 10, 
1929 and November 28 to December 9, 1929. The reply was that the payroll 
records of the Minnesota Extension Service indicated Mr. Peck was paid full 
salary from extension funds from August 8, 1927 to September 30, 1927, and 
also during the period in 1928 and 1929 when he states he was employed as an 
Educationist with the Department of the Interior. According to the retirement 
account certified by the Department of the Interior, Mr. Peck was paid a salary 
of $913.06 for the fiscal year 1928, $118.75 for 1929, and $588.49 for 1930. 

Please advise the Commission whether Mr. Peck’s employment in the two 
positions violate the dual compensation statutes. 


In determining the applicability of the dual compensation statutes 
to Mr. Peck’s employment with the Extension Division, Department 
of Agriculture, University of Minnesota, concurrently with his em- 
ployment by the Department of the Interior, Bureau of Education, the 
sole question presented is whether the compensation attached to his 
position in the Agricultural Extension Service was paid from Federal 
funds. In that connection funds used for that purpose were granted 
to the University of Minnesota pursuant to the provisions of the act 
of May 8, 1914 (Smith-Lever Act, 38 Stat. 8372), and were disbursed 
by the Treasurer of the State of Minnesota. The purpose of the said 
act was to establish cooperative agricultural extension work among 
the Agricultural Colleges in the several States and provides that 
when a State has complied with the provisions under which the funds 
appropriated thereby are allotted to the States, payment shall be 
made in semi-annual installments to the State’ Treasurer or other 
officer duly authorized to receive the same. The payment to the State 
is outright and depends only upon a proper showing that the State 
has complied with the law during the previous fiscal year and that the 
plan of expenditure of funds during the current fiscal year is in con- 
formity with the act. Accordingly, having met the conditions im- 
posed by the act the grant made to a State pursuant thereto, upon 
being receipted for by the duly authorized receiving officer, loses its 
identity as Federal funds and becomes funds of that State. See 14 
Comp. Gen. 916. 

In the light of the foregoing, it appears that Mr. Peck was an em- 
ployee of the State of Minnesota during the period of his services as 
Director of the Agricultural Extension Division, University of Minne- 
sota, and as such his concurrent employment by the Federal Govern- 
ment—Department of the Interior, Bureau of Education—was not 
in contravention of the dual campensation statutes. (5 U. S. C. 58, 
62 and 69.) Therefore, his claim for retirement annuity would not 
appear to be affected thereby, provided it is determined that Execu- 
tive Order No. 9 of January 17, 1873, is not for application in his 
case. The question presented in the concluding paragraph of your 
letter is answered accordingly. 
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(B-53570) 


PAY—RETIRED—TEMPORARILY PROMOTED ASSISTANT CHIEF OF 
ENGINEERS 


Under section 4c of the National Defense Act of June 3, 1916, as amended, provid- 
ing that an Army officer with four years’ service as assistant chief of branch 
who may subsequently be retired shall be retired with the rank, pay, and 
allowances of the “highest grade” held by him as assistant chief, an officer 
serving as assistant chief of engineers with the rank of brigadier general as 
specifically provided for such office by section 11 of said act when appointed 
to a higher temporary wartime rank is not entitled, upon retirement, to the 
retired pay of such higher wartime rank, but only to the retired pay of a 
brigadier general, the rank authorized for that particular office. 


Assistant Comptroller General Yates to the Secretary of War, June 14, 1946: 
There has been considered your letter of October 27, 1945, as follows: 


A question has arisen as to the proper retired grade of Major General Thomas 
M. Robins. General Robins (then Colonel, CE) was appointed Assistant Chief 
of Engineers on September 1, 1939, for a four year term, with the rank of briga- 
dier general, under section 11 of the National Defense Act, as amended (10 U. 8. C. 
181, 181a). While serving in that office he was appointed a temporary major 
general, Army of the United States. On August 31, 1943, he was relieved as 
Assistant Chief of Engineers. On March 14, 1945, he reached the statutory re- 
tirement age of 64, and on March 31, 1945 was retired, the orders reading as fol- 
lows: 

“By Direction of the President, the retirement of Major General Thomas M. 
Robins (Colonel—Corps of Engineers), O-1890, United States Army, from active 
service in the grade of Brigadier General on 31 March 1945, under the require- 
ments of the Act of Congress approved 30 June 1882 and under the provisions of 
Section 4c of the National Defense Act as amended by the Acts of Congress ap- 
proved 4 June 1920 and 14 October 1940 is announced. He will attain the age 
of sixty-four years on 14 March 1945. 

“2. Major General Robins will continue, during the pleasure of the President, 
on active duty without interruption in his capacity and office as a temporary 
Major General in the Army of the United States.” 

General Robins, in accordance with paragraph 2 of the quoted orders, has con- 
tinued on active duty as a temporary major general. 

Subsection 4c of the National Defense Act, as added by section 4, act of June 
4, 1920 (41 Stat. 762), as amended (10 U. S. C. 1026), is the pertinent retirement 
statute in General Robins’ case. This subsection provided (as of the date of 
General Robins’ retirement) in pertinent part as follows: 

“Any officer who shall have served four years as chief or assistant chief of 
a branch or as commanding general of the General Headquarters Air Force [or 
who shall have served two years as wing commander of the Air Corps] and who 
may subsequently be retired, shall be retired with the rank, pay, and allowances 
authorized by law for the highest grade held by him as such chief, assistant 
chief, (or) commanding general [or wing commander].” (The words in brackets 
‘ were deleted by the act of June 29, 1945 (Public Law 92, 79th Cong.) ; the word 
in parentheses was added by the same act). 

The specific question presented is whether subsection 4c of the National De- 
fense Act, supra, is properly to be interpreted to mean that an officer who has 
served four years as an assistant chief of branch with the rank of brigadier gen- 
eral and who, while so serving, was appointed a temporary major general, Army 
of the United States, shall be retired with the rank, pay, and allowances au- 
thorized by law for the grade of brigadier general, or with the rank, pay, and 
allowances so authorized for the grade of major general. In this connection, 
the War Department is contemplating the promulgation of amended orders recit- 
ing the retirement of General Robins with the rank, pay, and allowances au- 
thorized by law for the grade of major general. 

Your decision is requested upon the question whether expenditure of public 
funds —_ accordance with the foregoing contemplated action would meet with your 
appro 








DECISIONS OF THE COMPTROLLER GENERAL 871 


In addition to subsection 4c of the National Defense Act, as 
smended, 10 U. S. C. 1026, quoted in your letter, section 11 of the said 
act, 39 Stat. 173, as amended, 10 U. S. C. 181, provides as follows: 

The Corps of Engineers shall consist of one Chief of Engineers with the rank 
of major general, one assistant with the rank of brigadier general, seven hundred 
and ninety-five officers in grades from colonel to second lieutenant, inclusive, and 


twelve thousand enlisted men, such part of whom as the President may direct be- 
ing formed into tactical units organized as he may prescribe. 


Section 2 of the act of June 5, 1942, 56 Stat. 314, 50 U. S. C. 762, tem- 
porarily suspended the provisions of the said act limiting the strength 
of any branch of the Army. 

Section 127a of the National Defense Act, 41 Stat. 785, as amended, 
10 U.S. C. 513, provides as follows: 

In time of war or national emergency determined by the President any officer 
of the Regular Army may be appointed to higher temporary grade without vacat- 
ing his permanent appointment. In time of war any officer of the Regular Army 
appointed to higher temporary grade, and all other persons appointed, as officers, 
shall be appointed and commissioned in the Army of the United States. Such 
appointments in grades below that of brigadier general shall be made by the 


President alone, and general officers by and with the advice and consent of the 
Senate * * *, 


That section contemplates that officers of the Regular Army ap- 
pointed to higher temporary grades in the Army of the United States 
will retain their permanent status in the Regular Army while serving 
under a temporary appointment in the Army of the United States and 
that they will revert to such permanent status upon termination of 
their temporary appointment, unless otherwise expressly authorized 
by law. In the present case, the orders of March 31, 1945, announced 
the officer’s retirement in the grade of brigadier general, but it appears 
that the War Department now contemplates the issuance of amended 
orders reciting the officer’s retirement in the temporary grade of major 
general, and the payment of the retired pay of such temporary grade, 
apparently on the basis that the general language appearing in subsec- 
tion 4c of the National Defense Act, as amended, authorizing the 
retirement of any officer who has served four years as chief or assistant 
chief of a branch or commanding general of the General Headquarters 
Air Force with the “rank, pay, and allowances authorized by law for 
the highest grade held by him as such chief, assistant chief, or com- 
manding general,” properly may be regarded as authorizing the offi- 
cer’s retirement in a higher temporary grade to which he was ap- 
pointed under the said section 127a while serving as assistant chief 
of engineers. 

Section 11 of the National Defense Act, as amended, supra, specifi- 
cally provides that the assistant chief of engineers shall have the rank 
of brigadier general, and section 4c of the National Defense Act, as 
amended, authorizes the subsequent retirement of an officer who has 








872 DECISIONS OF THE COMPTROLLER GENERAL 


served four years as assistant chief of engineers, even though he may 
have reverted to a lower grade upon expiration of his four-year term 
of office, in the rank “authorized by law” for the highest grade held 
by him “as such * * * assistant chief,” that is, the rank of brig- 
adier general specifically authorized by law for such office. While 
section 127a, as amended, authorizes the wartime appointment of any 
officer of the Regular Army to a higher temporary grade, it does not 
authorize any higher grade for the office of assistant chief of engineers 
than that specified in the said section 11. On such basis, it must be 
considered that General Robins’ temporary appointment as a major 
general was by virtue of being an officer of the Regular Army within 
the general provisions of section 127a and not by virtue of holding 
the office of assistant chief of engineers under section 11 of the Na- 
tional Defense Act, and, presumably, the retirement order of March 
31, 1945, was issued on the basis of that understanding of the statutes. 
Cf. Op. J. A. G. April 17, 1946. 

Although section 4c of the National Defense Act, as amended, was 
further amended by the act of May 12, 1939, 53 Stat. 740, by inserting 
before the word “grade” the word “highest” so as to make the said 
section provide for the retirement of the chief or assistant chief of 
a branch or the commanding general of the General Headquarters 
Air Force with the rank, pay, and allowances authorized by law for 
the “highest grade” held by him as such chief, assistant chief, or com- 
manding general, the legislative history of the said amendment shows 
that the purpose of such change in language was to authorize the 
retirement of the commanding general of the General Headquarters 
Air Force, with the temporary rank specifically authorized for that 
office by section 5 of the act of June 16, 1936, 49 Stat. 1525, that is, the 
temporary rank of major general. See Report No. 255, Committee on 
Military Affairs, House of Representatives, to accompany H. R. 4087, 
which became the said act of May 12, 1939. Neither section 4c of the 
National Defense Act, nor the amendments thereto, disclose a legisla- 
tive intent that persons holding the office of chief or assistant chief 
of a branch should be retired with the rank, pay, and allowances of 
higher temporary grades to which they might be appointed pursuant 
to statutes authorizing such appointments generally for Army officers 
in time of war or national emergency. In that connection, it will be 
noted that when the Congress has seen fit to grant certain classes of 
officers the right to have their retired pay based on the active duty pay 
of higher temporary grades or rank it has made specific provision to 
that effect. For example, see section 9 of the act of May 22, 1917, 40 
Stat. 86, and the act of July 1, 1918, 40 Stat. 733, authorizing the retire- 
ment of officers of the Navy, Marine Corps, and Coast Guard for 
physical disability incurred in line of duty while holding appoint- 
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ments to higher temporary grades, with the retired pay authorized 
for such higher grades (McAllister v. United States, 68 C. Cls. 90) ; 
section 6 of the act of June 30, 1942, 56 Stat. 465, providing that any 
officer of the Regular Navy below the grade of vice admiral who is 
transferred to the retired list upon attaining the age of 64 years while 
serving under a temporary appointment pursuant to the act of July 
24, 1941, 55 Stat. 603, shall be retired in such higher temporary grade 
or rank with the retired pay of 75 per centum of his active duty pay 
at the time of retirement; section 8a of the said act of July 24, 1941, 
55 Stat. 604, authorizing personnel on the active list of the Navy, 
Marine Corps, and Coast Guard who incur physical disability while 
serving under a temporary appointment in a higher rank to be retired 
in such higher rank with retired pay at the rate of 75 per centum of 
the active duty pay to which entitled while serving in such higher 
rank (25 Comp. Gen. 274); and section 8 (a) of Public Law 305, 
approved February 21, 1946, 60 Stat. 28, amending section 10 of the act 
of July 24, 1941, so as to provide that personnel on the active list of the 
Regular Navy, Marine Corps, etc., appointed or advanced under au- 
thority of the act of July 24, 1941, as amended, when subsequently re- 
tired, shall be advanced to the highest grade and rank in which, as 
determined by the Secretary of the Navy, they served satisfactorily 
under temporary appointments, and shall receive retired pay com- 
puted at the rate prescribed by law and applicable in each individual 
case but based upon such higher temporary rank. 

In addition to the foregoing statutes relating to personnel of the 
Navy, Marine Corps, and Coast Guard, the Congress, by the act of 
June 29, 1943, 57 Stat. 249, specifically provided for the retirement in 
higher temporary grades of Army officers retired for physical dis- 
ability determined or incurred while serving in higher temporary 
grades. Section 2 of the said act provides that any officer of the 
Regular Army who theretofore or thereafter had been or may be retired 
for physical disability determined or incurred while serving under an 
appointment to a higher temporary grade shall have the rank and 
receive retired pay computed as otherwise provided by law for officers 
of such higher grade. The stated purpose of the said act, inter alia, 
was to permit officers of the Regular Army theretofore or thereafter re- 
tired for physical disability to be retired in their higher temporary 
grades and with the pay incident thereto. The legislative history of 
the said act discloses that officers of the Regular Army who suffered 
physical disability in line of duty during the First World War, while 
serving in higher temporary grades under section 127a of the National 
Defense Act, were retired in their permanent grades with the retired 
pay of such grades, and that prior to the said 1943 statute the same situ- 
ation existed with respect to officers of the Regular Army who incur- 
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physical disability while serving under temporary appointment to 
higher grades during the present war. Thus, the statute was enacted so 
that officers of the Regular Army who suffered physical disability while 
serving in higher temporary grades might be afforded the same 
retirement benefits authorized under the 1917 and 1941 statutes for 
personnel of the Navy, Marine Corps, and Coast Guard, who suffered 
physical disability incident to service while serving under appoint- 
ments to higher temporary grades—that is, the right to have their 
retired pay based on the active duty pay of their higher temporary 
grades. 

Inasmuch as section 4c of the National Defense Act, as amended, 
read in conjunction with section 11 of the same act, clearly relates to 
the higher grades specifically authorized by the latter section for the 
offices of chief and assistant chief of engineers, and since the legislative 
history of section 4c discloses no legislative purpose to grant the class 
of officers mentioned therein the further special privilege, not granted 
generally to other officers, of having their retired pay based upon higher 
grades to which temporarily appointed in time of war, the consistent 
legislative practice in the matter having been to provide expressly 
for retirement in such higher temporary grades when it is not intended 
that officers be retired in their permanent grades, or grades authorized 
by law for particular offices, this office would not be warranted in 
concluding that General Robins is entitled to the retired pay of a 


major general. It follows that the question submitted must be 
answered in the negative. 


(B-58008) 


LEAVES OF ABSENCE—ADVANCES—EMPLOYEES ANTICIPATING 
NON-RETURN TO DUTY ON ACCOUNT OF DISABILITY 


Where it was administratively intended not to accept the resignation of a per- 
manent employee tendered near the end of a calendar year while he was on 
leave due to ill health but to carry him in a leave status pending action as 
to application for disability retirement, the employee is not entitled, at the 
beginning of the following calendar year, to credit of 26 days’ annual leave 
under section 2.1 of the Annual and Sick Leave Regulations or to 30 days’ 
advance sick leave under section 3.8 thereof; rather, the employee is en- 
titled only to the annual and sick leave which had accrued to his credit on 
his last day of actual duty. 


Comptroller General Warren to V. H. Eastman, Department of Agriculture, 
June 14, 1946: 


Reference is made to your letter of May 17, 1946, file T-1.011, as 
follows: 


The eight enclosed supplemental payroll vouchers, Bureau Voucher Nos. 90710 
to 90717, inclusive, totaling $851.19 covering the period from December 30, 1945, 
to five hours on April 9, 1946, have been presented to me for certification. 

Dr. Willard T. Robertson, a permanent employee with more than five years of 
service credit, submitted his resignation on December 29, 1945, effective at the 
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close of business on that date, stating that his physician advised him that it was 
imperative for him to stop working. No formal personnel action was taken, 
pending advice from him as to whether he desired to apply for disability retire- 
ment. Dr. Robertson filed application for disability retirement on March 23, 
1946. His last day of active duty was December 7, 1945. He was granted all 
of the sick leave that would accrue to him through the end of the calendar year 
1945, which carried him through five hours on December 21, 1945. He was granted 
annual leave for the remainder of the pay period ending December 29, 1945. A 
balance of 109 hours annual leave remained to his credit at the close of business 
December 29, 1945, including leave that would accrue for the month of De- 
cember and the quarterly credit of four hours. In addition, the enclosed vouchers 
cover 26 days annual leave that would accrue to him through December 31, 1946, 
as well as 30 days advance sick leave. 

Section 2.1 of the Annual and Sick Leave Regulations provides in part that: 

“a eredit of 26 days may be given at the beginning of the calendar year in 
which it accrues in lieu of the monthly credit: Provided, That should an 
employee separate from the service before the expiration of the calendar year 
such credit will be reduced proportionately.” 

The provision of section 4.6 in pertinent part provides that: 

“In case of the separation of an employee who is indebted for advance leave, 
the employee shall refund the amount paid him for the period of such excess, 
or deduction therefor shall be made from any salary due him. This section shall 
not apply—in case of an employee who is not found eligible for retirement is 
unable to return to duty because of disability, evidence of which shall be sup- 
ported by an acceptable medical certificate.” 

Question and answer No. 4 in your Decision B-48972, 24 Comp. Gen. 768, 
concerns a somewhat comparable case although advance sick leave is not 
involved therein. In Decision B-43144, 24 Comp. Gen. 27, it was held as follows 
(quoting from the syllabus) : 

“Under the Annual and Sick Leave Regulations, an employee who is required 
by reason of ill health to leave active service and resign, which action properly 
is supported by a doctor’s certificate, may be granted all of his accumulated 
and current accrued sick and annual leave as a continuous period, without a 
return to duty, upon the basis of an application therefor filed along with tender 
of resignation. prior to the expiration of the leave, and the date of resignation 
may be fixed so as to grant such sick and annual leave. 

“Under the Annual and Sick Leave Regulations the granting of sick leave 
upon termination of service is an administrative matter not subject to review 
or revision by this office, but, as to annual leave, an employee is entitled thereto 
as a matter of right (section 2.4 of the regulations), and it may not be denied 
administratively.” 

Only granting of accumulated and current sick and annual leave is approved 
in this decision. Your Decision B—41468, 23 Comp. Gen. 837, covers the granting 
of the full 26 days annual leave earned in the calendar year where it was not 
known in advance that the employee was to retire before the end of the year. 
Decisions B-50946, 25 Comp. Gen. 141 and B-48070, 24 Comp. Gen. 659, have 
also been noted. 

Since no formal personnel action was taken to accept Dr. Robertson’s resig- 
nation at the close of business on December 29, 1945, and in view of the fact 
that there is definite information available indicating that he is physically 
unable to return to duty, I shall appreciate your advice in connection with the 
ee points, as to whether I may properly certify the enclosed payroll 
vouchers: 

1. Will a credit of 26 days annual leave accrue to Dr. Robertson at the 
beginning of the calendar year 1946 as provided in section 2.1 of the Annual and 
Sick Leave Regulations? 

2. If your answer to question one is in the affirmative and payment of the 
enclosed vouchers is approved, what will my responsibility be for any overpayment 
in the event disability retirement is denied the employee and he does not return 
to duty or is unable to refund the amount paid to him in excess of the 109 hours 
annual leave accrued through the calendar year 1945? 


Although you do not specifically ask a question as to sick leave, the 
question as to the propriety of advancing 30 days’ sick leave neces- 
sarily arises out of the facts stated. Therefore, in addition to the 
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regulations and decisions quoted and cited in your letter, swpra, there 
are for consideration the provisions of section 3.8 of the current leave 
regulations, as follows: 

In cases of serious disability or ailments, and when the exigencies of the situa- 
tion so require sick leave may be advanced to permanent and indefinite employees 
not in excess of 30 days: Provided, That no advances of sick leave shall be made 
to any employee unless the absence from duty on account of illness is for a period, 
or periods, of 5 or more consecutive work days; that every application for advance 
leave shall be supported by a medical certificate; that the total of such advances 


shall be charged against sick leave subsequently credited. Sick leave may be 
advanced irrespective of whether the employee has annual leave to his credit. 


The provisions of section 2.1 of the leave regulations which authorize 
96 days’ annual leave to be credited to an employee at the beginning 
of the calendar year in which the leave accrues in lieu of a monthly 
credit, and the provisions of section 3.8 of the leave regulations which 
authorize an advance of not exceeding 30 days’ sick leave to permanent 
and indefinite employees are not for application in those instances 
where it is known prior to the granting of such leave that an employee 
does not intend to return to a duty status. Such provisions obviously 
were designed to apply only to employees whose continued future 
employment is contemplated at the time annual leave is credited or 
whose employment will be continued in the event of recovery where 
sick leave is advanced. It will be noted that section 4.6 of the current 
leave regulations requires a refund to the United States of any amount 
paid on account of unearned advanced leave except in case of death, 
retirement for disability, or reduction in force, or, in the case of an 
employee who is not found eligible for retirement, is unable to return 
to duty because of disability. Each of those exceptions involves cir- 
cumstances over which an individual ordinarily has no control and 
which ordinarily could not be anticipated. In the present instance, 
the employee’s last day of duty was December 7, 1945, his resignation 
was tendered on December 29, 1945, to be effective as of the close of 
business on that date. No formal personnel action was taken pending 
advice from him as to whether he desired to apply for disability retire- 
ment. Application for disability retirement was made March 23, 1946. 
Under such circumstances, I am constrained to hold that 26 days’ 
annual leave properly could not be credited and that 30 days’ sick leave 
properly could not be advanced to Dr. Robertson as of the beginning 
of the calendar year 1946. Question 1 is answered accordingly, render- 
ing unnecessary any answer to question 2. 

There is for noting your statement that a balance of 109 hours’ an- 
nual leave remained to the credit of the employee at the close of 
business December 29, 1945, including leave that would accrue for 
the month of December and the quarterly credit of four hours. Sec- 
tion 4.2 of the current leave regulations provides: 


(a) Leave shall accrue to an employee while in a leave-with-pay status pro- 
viding he returns to duty. 
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(b) Leave shall not accrue to an employee while on terminal leave, whether 
by separation, furlough, or resignation. In such cases the accrual of leave shall 
cease at the close of the last day on which he was present for duty, and the 
final date of separation shall not be extended by the granting of sick or court 
leave: Provided, That employees who are restored in accordance with statutory 
provisions to civilian positions after military, naval or merchant marine service 
may be credited with leave accrued during the period of terminal leave granted 
immediately prior to entry into active military, naval, or merchant marine 
service. 

Accordingly, Dr. Robertson may be credited only with such leave 

fy; . y : y 

as had accrued to him on December 7, 1945, his last day of duty. See 
decision of July 30, 1945, B-50946, 25 Comp. Gen. 141; also, decision of 
May 2, 1944, 23 id. 837. If Dr. Robertson’s resignation had been ac- 
cepted as tendered, payment in a lump sum for leave which had accrued 
to his credit on December 7, 1945, and remained unliquidated as of 
December 29, 1945, in accordance with the provisions of the act of 
December 21, 1944, 58 Stat. 845, would have been proper. It is under- 
stood, however, that it was the administrative intention not to accept 
the resignation as tendered but to carry Dr. Robertson in a leave status 
pending final determination as to his application for disability re- 
tirement. 24 Comp. Gen. 768. With that understanding the vouchers 
may be certified for payment only through the date and hour to which 
the leave accrued to Dr. Robertson’s credit on December 7, 1945, and 
unliquidated as of December 29, 1945, would extend. 

The submitted vouchers are returned herewith. 


(B-58164) 


HOLIDAY COMPENSATION—TEMPORARY PER ANNUM EMPLOYEES 


A temporary employee whose salary is fixed on a per annum basis is entitled 
to the extra pay provided by section 302 of the Federal Employees Pay Act 
of 1945 for work performed on a holiday. 25 Comp. Gen. 407, distinguished. 


Comptroller General Warren to Raleigh P. McClintock, Department of Com- 
merce, June 17, 1946: 


By letter dated May 29, 1946, the Civil Aeronautics Administration 
forwarded here for consideration your letter of May 7, 1946, as fol- 
lows: 


There has been presented to me for certification a payroll voucher in the 
amount of $12.71 covering the payment of holiday compensation to Ruth M. 
Pauling, Airport Traffic Controller, for work performed on December 25, 1945, 
January 1 and February 22, 1946. Miss Pauling was employed by this agency 
on a temporary per annum basis. 

This office has been unable to locate any existing regulations or decisions 
involving the payment of holiday compensation to temporary per annum em- 
ployees, who are appointed for a period of one year or less. However, upon 
receipt of your decision B-53211, dated November 15, 1945, it was interpreted 
by this office to preclude payment of such compensation to temporary per annum 
employees for holidays not worked, and to allow only basic pay for holidays 
worked. We, therefore, did not pay temporary per annum employees for De- 
cember 25, 1945, January 1 and February 22, 1946 unless work was actually 
performed, and if work was actually performed by such employees, payment 
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was made only at the basic rate of compensation. There now appears to be 
some doubt as to the correctness of our interpretation of your decision No. B-53211. 
The attached voucher represents the difference between the amount paid 
Miss Pauling, which was the basic rate of compensation for the three holidays 
and the amount she would have received at the holiday rate, less six hours night 
differential paid to her for night work performed on February 22, 1946. Your 
decision is respectfully requested as to the legality of the proposed payment. 
An early decision on this voucher will be greatly appreciated inasmuch as 
this office is holding numerous requests for payment of holiday compensation 
by employees of the class here involved. 
The voucher and Change Slip No. 1 are attached hereto. 


The decision of November 15, 1945, B-53211, 25 Comp. Gen. 407, to 
which you refer, construed Public Resolution 127, approved June 29, 
1938, 52 Stat. 1246, which makes provision for holiday pay to “regular 
employees of the Federal Government whose compensation is fixed 
on a rate per day, per hour or on a piecework basis” ; hence, that deci- 
sion has no application to employees whose compensation is fixed on a 
per annum basis. 14 Comp. Gen. 818; 19 id. 337. 

Sections 101 (a) and 302 of the Federal Employees Pay Act of 1945, 
59 Stat. 295, 298, provide: 


Sec. 101. (a) Subject to the exemptions specified in section 102 of this Act, 
titles II and III of this Act shall apply (1) to all civilian officers and employees in 
or under the executive branch of the Government, including Government-owned 
or controlled corporations, and in or under the District of Columbia municipal 
government, and (2) to those officers and employees of the judicial branch of the 
Government, the Library of Congress, the Botanic Gardens, and the Office of the 
Architect of the Capitol who occupy positions subject to the Classification Act 
of 1923, as amended. 

* * . * * s 
TiTLte ILI—CoMPENSATION FOR NIGHT AND HOLIDAY WorK. 
* a - * 7 * * 

Sec. 302. Officers and employees to whom this title applies who are assigned 
to duty on a holiday designated by Federal statute or Executive order shall be 
compensated for such duty, excluding periods when they are in leave status, in 
lieu of their regular pay for that day, at the rate of one and one-half times the 
regular basic rate of compensation: Provided, That extra holiday compensation 
paid under this section shall not serve to reduce the amount of overtime compen- 
sation to which the employee may be entitled under this or any other Act during 
the administrative workweek in which the holiday occurs, but such extra holiday 
compensation shall not be considered to be a part of the basic compensation of 
the purpose of computing such overtime compensation. This section shall take 
effect upon the cessation of hostilities in the present war as proclaimed by the 
President, or at such earlier time as the Congress by concurrent resolution may 
prescribe. Prior to so becoming effective, it shall be effective with respect to 
any designated holiday only if the President has declared that such day shall not 
be generally a workday in the Federal service. 


In view of the foregoing provisions of the Federal Employees Pay 
Act of 1945, a temporary employee whose salary is fixed on a per 
annum basis is entitled to be paid one and one-half times his basic rate 
of compensation when required to work on a holiday. See decision of 
March 20, 1946, B-55504, 25 Comp. Gen. 660; but compare section 11 
of the Federal Employees Pay Act of 1946, Public Law 390, approved 
May 24, 1946, 60 Stat. 218. Accordingly, the voucher stated in favor 
of Ruth M. Pauling for the difference between the basic salary pre- 
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viously paid to her for the three holidays in question and one and 
one-half times that basic salary may be certified for payment. 
The voucher is returned herewith. 


(B-56484) 


COMPENSATION—POSTAL SERVICE—RELEGATION OF REGULAR EM- 
PLOYEE TO SUBSTITUTE SERVICE; AUXILIARY RURAL CARRIERS 


A substitute postal employee appointed to a regular position and relegated to the 
substitute service before receiving an automatic promotion as a regular is 
entitled, in consonance with the terms of section 12 (f) of the Postal Service 
pay statute of July 6, 1945, respecting creditable service for purposes of 
automatic promotions and assignment of salary grades, to be assigned to 
the salary grade corresponding to that in the regular position; and any 
fractional year’s service, as either a substitute or a regular, since his last 
compensation increase may be counted in determining eligibility for automatic 
promotion following relegation. Cf. 23 Comp. Gen. 766. 

An “auxiliary” rural carrier assigned to a portion of a regular carrier’s route 
during the winter months because of road conditions is to be regarded as a 
temporary rural carrier on a temporary route whose compensation is required 
under the provisions of section 17 (f) of the Postal Service pay statute of 
July 6, 1945, to be fixed at the grade 1 salary for the mileage involved. 


Comptroller General Warren to the Postmaster General, June 18, 1946: 
Reference is made to your letter of March 8, 1946, as follows: 


1. Will the promotion of a substitute postal employee to a regular position con- 
stitute a break in substitute service for the purpose of determining his eligibility 
for a subsequent promotion as a substitute in the event he is relegated to the 
substitute rolls before he receives an increase in compensation as a regular? 

In your letter dated April 10, 1944 (B-41099), you state in answer to question 
13 that the promotion of a substitute to a regular position constitutes a break 
in service because of the fact that upon appointment to the regular position the 
substitute postal employee receives credit for all prior substitute service in fixing 
his salary grade in the regular position in accordance with the terms of section 
2 of the act of March 24, 1944, Public Law 266. However the act of July 6, 1945, 
Public Law 134, changes this procedure and paragraph (f) of section 12 pro- 
vides in part, “* * * that when a substitute employee is appointed to a 
regular position, such employee shall be assigned to a salary grade correspond- 
ing to the salary as a substitute. Any fractional part of a year’s substitute serv- 
ice accumulated since the last compensation increase as a substitute shall be 
included with the regular service of a regular employee in determining eligibility 
a promotion to the next higher grade following appointment to a regular po- 
sition.” 

Under this procedure substitute postal employees upon advancement to regu- 
lar are given the grade corresponding to the hourly rate that they held at the 
time of their conversion to a regular position. All creditable hours of substi- 
tute service earned since his last compensation increase as a substitute are 
added to the hours of regular service in fixing the time of his salary increase 
as a regular. With the large number of employees returning from the armed 
forces it will be necessary to relegate hundreds of regular employees to sub- 
stitute rolls in order to provide positions for returning former regular employees. 
In many instances an employee will have been promoted to a regular position 
and relegated to substitute before he receives an increase as a regular, which 
action will, if the relegation to the substitute rolls begins a new period of sub- 
stitute service, act to cancel all creditable hours of substitute service earned 
prior to his appointment as a regular without the employee having received any 
benefit from such creditable service. There follows an example of how this 
will operate: r 

Substitute Clerk “A” was appointed July 1, 1945, and promoted to regular 
January 1, 1946, with 1500 hours creditable substitute service. On February 
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1, 1946, he was reduced to substitute because of the return from the armed 
forces of a former regular clerk. On the date of his relegation his combined 
substitute and regular service approximated 1668 hours of service which he 
will lose if he is forced to start a new period of substitute service on February 
1, 1946. This will also make this substitute a junior in pay to employees ap- 
pointed after him but who were not promoted to regular positions, 

2. In fixing the salary grade of auxiliary rural carriers appointed to serve 
a fixed portion of a regular rural route for a definite period of time will the salary 
of this auxiliary carrier be determined by the grade occupied by the regular 
carrier serving the major portion of the route or must the auxiliary carrier be 
considered a new appointee and his salary grade fixed at Grade 1? 

For example, Rural Route No. 1, Morrisdale, Pennsylvania, is 47.4 miles in 
length. Because of heavy winter roads an auxiliary carrier is assigned to 
serve 29.05 miles of this route during the period December 16 to March 15 each 
year. The regular carrier on this route is Grade 8 and travels 29.25 miles 
daily in serving the remainder of the route. As the auxiliary carrier is, for 
all practical purposes, a substitute assigned to assist the regular carrier, it 
would appear that he should be placed in the same grade occupied by the 
regular carrier. If this is correct then the annual rate of the salaries of the 
regular and auxiliary carriers on this route during the winter months of the 
fiscal year 1946 will be $2140 each. 

Section 12 (f) of the act of July 6, 1945, Public Law 134, 59 Stat. 
435, 445, provides as follows: 

Substitute employees listed in this section shall be promoted to the next 
higher grade at the beginning of the quarter following two thousand and twenty- 
four hours’ satisfactory service in a pay status, including time served as a 
special delivery messenger: Provided, That there shall be not more than one 
increase in the rate of pay of such employee within a period of twelve months: 
And provided further, That when a substitute employee is appointed to a regular 
position, such employee shall be assigned to a salary grade corresponding to the 
salary as a substitute. Any fractional part of a year’s substitute service ac- 
cumulated since the last compensation increase as a substitute shall be included 
with the regular service of a regular employee in determining eligibility for 
promotion to the next higher grade following appointment to a regular position. 


That section authorizes the promotion of substitute postal employees 
at the beginning of the quarter following two thousand and twenty- 
four hours’ satisfactory service in a pay status and does not limit such 
service to that as a substitute employee. Furthermore, authority is 
granted in the above-quoted section for the promotion of substitute 
employees to regular positions at a salary grade corresponding to the 
salary as a substitute and to include accumulated fractional parts 
of a year served as a substitute with the regular service in determining 
eligibility for promotion to the next higher grade following appoint- 
ment to a regular position. 

Conversely, therefore, it appears reasonable to conclude that a reg- 
ular employee who is relegated to the substitute service should be 
assigned to a salary grade therein which corresponds to the salary 
he received in his regular position and that any fractional part of 
a@ year’s service accumulated in either position since his last compen- 
sation increase may be counted in determining his eligibilty for pro- 
moton to the next higher grade following his relegation to the sub- 
stitute service, provided, of course, that such employee shall not 
receive more than one increase in his rate of pay within a period of 
twelve months. Cf. 23 Comp. Gen. 766. Accordingly, with reference 
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to the employee covered by the first question presented in your letter, 
the combined substitute and regular services of 1,668 hours to his 
credit on the date he was relegated to the substitute service may be 
included with his subsequent substitute services for the purpose of 
determining his eligibility for promotion to the next higher grade. 

With reference to the second question, it may be stated that although 
no specific provision is made in the act of July 6, 1945, supra, for the 
employment and compensation of “auxiliary rural carriers” under 
that specific designation, it appears that the term, “auxiliary,” as 
applied to an employee necessarily contemplates one who assists and 
is subsidiary to another employee in the performance of his regular 
assigned duties. Accordingly, the payment of compensation to an 
auxiliary rural carrier, within the literal meaning of that designa- 
tion, would appear to be authorized in the manner prescribed by sec- 
tion 17 (d) of the said act of July 6, 1945, 59 Stat. 456, as follows: 

The Postmaster General may, in his discretion, allow and pay such additional 
compensation as he may determine to be fair and reasonable in each individual 
case to rural carriers serving heavily patronized routes not exceeding forty-five 
miles in length: Provided, That the total annual compensation of a rural carrier 
serving a heavily patronized route of not exceeding forty-five miles in length 
shall not exceed $3,000, exclusive of maintenance allowance: Provided further, 
That a rural carrier below the maximum grade provided herein shall not be 
granted an additional allowance for serving a heavily patronized route in an 


amount that would exceed $3,000 when added to the salary he would receive in 
the maximum grade. 


However, from the circumstances illustrated in your letter, it ap- 
pears that during three months of the year road conditions render 
it necessary to divide the rural route involved herein into two routes, 
one of which is served by the regular carrier and the other by an 
“auxiliary” carrier. Therefore, as the temporary or substitute em- 
ployee assumes sole responsibility for the performance of services on 
a definite mileage each day, his duties are more in the nature of a 
temporary carrier on a temporary route rather than as an auxiliary 
or assistant to the regular carrier. Accordingly, the rate of compen- 
sation payable to such employee properly would be for determina- 
tion in accordance with the provisions of section 17 (f) of the act of 
July 6, 1945, supra, 59 Stat. 456, which is, in material part, as follows: 
* * * A temporary rural carrier serving a route for which there is no 
regular carrier shall be paid at the rate of salary provided for a carrier of grade 


1 for the route on which service is performed, including Sundays and authorized 
holidays except at the beginning and end of the period of employment. 


Hence, it appears that the salary of the temporary carrier designated 
to serve 29.05 miles should be $1,566 per annum—the grade 1 salary 
for that mileage—rather than $2,140 per annum as suggested in your 
letter. In that connection it has been brought to my attention that 
compensation of $1,566 per annum actually was approved in this in- 
stance by you in an order dated January 15, 1946. 


702905™—46—-vol. 2558 
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(B-57699) 


COMPENSATION—WITHIN-GRADE PROMOTIONS—SERVICE CREDIT 
FOR MILITARY DUTY, ETC. 


Where the position of an employee on military furlough was allocated to the 
next higher grade on the basis of increased responsibilities existing prior 
to his entry into military service, the difference between his old salary 
rate and the initial rate of the higher grade being more than the equivalent 
of the within-grade advancements which would have accrued prior to allo- 
cation, the employee, upon restoration after military service to the position 
as so allocated, may not count any service prior to allocation toward 
within-grade advancement under section 402 of the Federal Employees Pay 
Act of 1945. (Amplified by 26 Comp. Gen. 100.) 

Where, on the basis of duties actually performed, the position of an employee 
on military furlough was allocated to a higher grade, but the employee, 
after military duty, was restored to an entirely different position in such 
higher grade, the difference between his old salary and the initial salary 
in the new position being more than the equivalent of the within-grade 
advancements which would have accrued during his military service, the 
employee may not count any military service toward within-grade advance- 
ment under section 402 of the Federal Employees Pay Act of 1945, and the 
new waiting period for advancement began on the date of reemployment. 

Where, during an employee's absence on military furlough, an administrative 
reorganization resulted in his position being superseded by another allo- 
cated one grade higher, the duties and responsibilities of the two positions 
being different and the difference between the salary received in the old 
position and the initial salary of the superseding position being more than 
the equivalent of the within-grade advancements which would have accrued 
during the employee’s military service, the employee, upon restoration to 
such superseding position after military service, may not count military 
service toward within-grade advancement under section 402 of the Federal 
Employees Pay Act of 1945 and, therefore, is entitled only to the initial 
salary of the grade in which restored. 

Where the position of an employee on military furlough was abolished by admin- 
istrative action and the difference between his old salary rate and the 
initial salary rate of an entirely different position in a higher grade in 
which reemployed after military duty is more than the equivalent of the 
within-grade advancements which would have accrued during his military 
service, the employee, upon reemployment, may not count military service 
toward within-grade advancement under section 402 of the Federal Em- 
ployees Pay Act of 1945 in his new position and, therefore, is entitled only 
to the initial salary thereof. 

A former employee, upon appointment in the same grade he had held when he 
entered the military service under circumstances constituting such appoint- 
ment a proper “restoration or reemployment” within the meaning of the 
within-grade salary-advancement provisions of section 402 of the Federal 
Employees Pay Act of 1945, may count his military service toward within- 
grade advancement, irrespective of the fact that his mandatory restoration 
rights under the Selective Training and Service Act of 1940, as amended, had 
expired ; but no credit may be allowed for any of the time the employee was 
separated from the service (more than 30 days). 

An employee who was serving in grade CAF-2, $1740 per annum, when he entered 
military service in 1942, and whose period of military service plus prior 
civilian service without an increase in compensation equaled that required 
under the within-grade salary-advancement statutes for three within-grade 
advancements is entitled, in accordance with section 402 of the Federal 
Employees Pay Act of 1945, upon restoration in grade CAF-38 after military 
service to be restored at the third salary step above his former rate of $1740 
per annum, as increased by the formula prescribed by section 405 (a) of 
said act. 


Comptroller General Warren to the President, United States Civil Service 
Commission, June 18, 1946: 


Reference is made to your letter of May 3, 1946, received here May 
10, in which you request a decision upon a number of “questions 
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relating to the application of section 402 (b) (4) of the Federal 
Employees Pay Act of 1945.” The questions will be stated and 
answered in the order presented. 


CASE No. 1 


(a) Employee was promoted from CAF-11, $3,800, to CAF-12, $4,600, Oct. 16, 
1942; (b) He was placed on leave without pay to enter the armed forces May 26, 
1943; (c) While on military leave without pay, his position was classified at 
CAF-13, $5,600, Nov. 11 1944. This was not a reallocation in the technical 
meaning of the word; that is, the CAF-12 allocation was not considered to have 
been made in error. Rather, the CAF-13 position, bearing the same title and 
located in the same spot organizationally as the CAF-12 position, was considered 
as an outgrowth of the CAF-12 position with increased responsibility. (d) 
Employee met all conditions for mandatory restoration and was restored to the 
CAF-13 position on Nov. 23, 1945. 

Question 1: In restoring such employees to duty, (1) should they be restored 
at the entrance level of the higher grade, or (2) should they be restored in the 
higher grade at such step as would give them credit for all military service, or 
(3) at such step in the higher grade as would give them credit for all military 
service since the date of the beginning of the pay period in which the position was 
allocated to the higher grade? 

Question 2: Would your answer to Question 1 be the same if this employee had 
been restored to an entirely different CAF-13 position, even though the CAF-13 
position which was an outgrowth of his CAF-12 position existed at the time he 
applied for restoration? 

Question 3: If the employee were restored Nov, 23, 1945, at $6,440 (the second 
step of grade CAF-13) based on military service from May 26, 1943, would he 
be entitled to another step at the beginning of the next pay period following 18 
months of service from Nov. 23, 1945, or following 18 months of service from 
July 1, 1945—the date that the increase of one step would have been earned, 
based on service from May 26, 1943? 

Question 4: If the employee were restored Nov. 23, 1945 at $6,230 (the initial 
step of grade CAF-13), would he be entitled to a within-grade advancement at 
the beginning of the next pay period following 18 months of service from Nov. 1, 
1944—the effective date of the reclassification of his position to CAF-13? 


One of the conditions precedent to a periodic within-grade salary 
advancement which was not waived with respect to returning veterans 
is that contained in section 402 (b) (1) of the Federal Employees Pay 
Act of 1945, 59 Stat. 299, namely, “That no equivalent increase in 
compensation from any cause was received during such period.” It 
is assumed from the statement of facts, for the purpose of answering 
question 1, that the increased responsibility had attached to the in- 
volved position prior to the employee’s entrance into the military 


service. In 24 Comp. Gen. 816, it was held, quoting from the syllabus: 

Where, due to a gradual accretion of duties and responsibilities or a revalua- 
tion of those presently assigned, an employee's position is allocated to a new grade 
under the Classification Act, the increase in compensation of the employee, other- 
wise eligible, resulting from the reallocation becomes effective beginning with 


the pay period current when notice of the final action of the Civil Service Com- 
mission is received in the administrative office. 


A change in compensation from $4,600 in CAF-12 to $5,600 in CAF-13 
would constitute five equivalent increases, thus eliminating from con- 
sideration for within-grade salary advancement purposes any credit 
for service prior to November 1, 1944, the effective date of the alloca- 
tion or reallocation in this case, and entitles the employee upon his 
restoration to count service only after November 1, 1944, toward with- 
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in-grade salary advancement. 18 Comp. Gen. 794; 25 id. 419. In 
answer to question 1, upon restoration to duty November 238, 1945, 
this employee properly was entitled to the present entrance salary in 
CAF-13 as he had not completed 18 months service since the last equiv- 
alent increase (November 1, 1944), to entitle him to any higher rate. 
With respect to question 2, if the employee had been restored to an 
entirely different position in grade CAF-13, the restoration to that 
position in said grade would result in a promotion, in which event the 
employee would be entitled to count service only from the date of 
his reemployment. In view of the answers to questions 1 and 2, no 
answer to question 3 is necessary. Question 4 is answered in the 
affirmative. 
Case No. 2 


(a) Employee was promoted from CAF-9, $3,200, to CAF-11, $3,800, Oct. 16, 
1942, as Chief of Appointment and Placement Section ; 

(b) He was placed on leave without pay to enter the armed forces Feb. 17, 
1948 ; 


(c) While on military leave, a reorganization took place in which the position 
of Chief of Appointment and Placement Section was abolished and was super- 
seded by the position of Chief, Placement Section. This new position was allo- 
cated to CAF-12, July 18, 1944. The CAF-12 position is somewhat different in 
character and scope of activities from the CAF-11 position which this employee 
left, but is nevertheless a development of his CAF-11 position. 

(d) Employee met all conditions for mandatory restoration and was restored 
to the CAF-12 position on Nov. 28, 1945. 

Question 1: Same as Question 1 under Case No. 1. 

Question 2; Would the fact that the CAF-12 position in case No. 2 is a changed 
position in a revised organization, rather than essentially the same position as 
was the situation in Case No. 1, affect your answers to Questions 3 and 4 on Case 
No. 1 if they were applied to Case No. 2? 

It would appear from your statement of facts in this case that the 
duties and responsibilities of the position to which this employee re- 
turned differed from the duties actually performed by him in grade 
CAF-11. In that view, the new position, CAF-12, was not an alloca- 
tion or reallocation of his former position and his restoration to the 
new position would be for considering as a promotion rather than 
a reallocation and effective from the date of the employee’s reemploy- 
ment. The initial salary rate in grade CAF-12 after July 1, 1945, is 
$5,180, while the rate for the position in grade CAF-11, formerly held 
by him, as increased by the Federal Employees Pay Act of 1945, is 
$4,300, the difference being the equivalent of four within-grade promo- 
tions which would eliminate from consideration for within-grade 
salary advancement purposes all credit for civil or military service 
rendered since October 16, 1942, the date of his previous equivalent 
increase and, accordingly, his reemployment in grade CAF-12 would 
be required to be made at the entrance salary of that grade. Credit 
for future within-grade salary advancements would run from the 
date of his reemployment. Answers to questions 2 and 4 in case No. 1 
are equally applicable here. 
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CasE No, 3 


(a) Individual was employed in a CAF-13 position in another agency, 
effective May 16, 1937; 

(b) From a CAF-13 position in that agency he entered the armed forces 
Nov. 7, 1940; 

(c) Upon his return from military service, he entered the employment, not 
of the agency he left, but of the Civil Service Commission, in a P-7 position, on 
Nov. 1, 1945. 

Question 1: In placing this employee on duty, should he have been paid at the 
initial step of P-7 ($7,175), or at $7,700, the step of the grade which would give 
him credit for all of his military service since Nov. 7, 1940? 

Question 2: If the answer to Question 1 is that this employee should have been 
entered on duty in the Civil Service Commission Nov. 1, 1945, in P-7 at the 
$7,700 level, would the waiting period for future within-grade salary advance- 
ments begin with Nov. 1, 1945 or July 1, 1945—the date that the increases to 
$7,700 would have been earned, based on service from Nov. 7, 1940? 

Question No. 1 in this case also reflects the failure to give considera- 
tion to the conditions precedent to a within-grade promotion in the 
position to which a veteran is restored, that is, that he has not had 
an equivalent within-grade promotion within the period for which 
credit toward within-grade salary advancement is now claimed. Fur- 
ther, definite answers cannot be given in this case in the absence of a 
statement of the date of the last within-grade salary advancement, if 
any, that this employee had in the position of CAF-13 held by him, 
as the waiver of compliance with paragraphs 2 and 3 of subsection 
(b) of section 402 of the Federal Employees Pay Act of 1945, applies 
only to credit for military service, Merchant Marine service, or war 
transfer service. 

CASE No. 4 


(a) Employee was promoted from P-4, $3,800, to CAF-12, $4,600, July 2, 


(b) He was placed on leave without pay to enter the armed forces Oct. 29, 


(c) During his absence in the military service, his CAF-12 position was 
abolished ; 

(d) Employee met all conditions for mandatory restoration and on March 4, 
1946, was restored at grade CAF-13 in an entirely different position from his 
former CAF-12 position. 

Question 1: In restoring this employee on March 4, 1946, should he have been 
restored at the initial step of CAF-13, $6,230, or at $6,440, the step of the grade 
which would give him credit for all of his military service since Oct. 29, 1942? 

Question 2: When does the waiting period for future within-grade salary 
advancements begin? 


As the initial salary rate in CAF-13, $6,230, is $1,000 more than 
the employee’s former salary as increased by the Federal Employees 
Pay Act of 1945, this constituted the equivalent of five within-grade 
advancements, and thus eliminates from consideration all civil and 
military service between July 2, 1940, and the date of his restoration 
to duty. Accordingly, in answer to question 1, this employee was en- 
titled only to the initial salary rate in CAF-13. Answering question 
2, the waiting period for future within-grade salary advancements 
would begin from the date of his restoration to duty. 





886 DECISIONS OF THE COMPTROLLER GENERAL 


Case No. 5 


(a) Employee was promoted from CU-2 to CU-3, $1,200, Nov. 14, 1940; 

(b) He was placed on leave without pay to enter the armed forces May 23, 
1942; 

(c) He was entitled to a change in grade and salary to CPC-3, $1,320, Aug. 
1, 1942, in accordance with P. L. 694; a within-grade advancement April 1, 1944, 
to CPC-3, $1,380; an additional within-grade advancement to CPC-3, $1,704, 
July 1, 1945; 

(ad) Employee was discharged from military service Sept. 28, 1945, but failed 
to apply for restoration within the 90-day period as called for in the Selective 
Training and Service Act of 1940; 


(e) Employee was separated from the rolls of the Civil Service Commission 
cob Feb. 21, 1946; 

(f) Employee was subsequently appointed in the Civil Service Commission 
to a CPC-3 position March 27, 1946. 

Question 1: Should this employee have been restored at the initial step of 
CPC-3, $1,572, or at $1,704, the step of the grade which would give him credit 
for all of his military service since May 23, 1942? 

Question 2: If the answer to Question 1 is that this employee should have been 
entered on duty March 27, 1946, in CPC-3 at the $1,704 level, would the waiting 
period for future within-grade salary advancements begin with March 27, 1946, 
or with July 1, 1945—the date that the increase to $1,704 would have been 
earned, based on service from May 23, 1942? 

Question 3: If the answer to Question 2 is that the waiting period for future 
within-grade salary advancements begins July 1, 1945, would all the period be- 
tween Sept. 28, 1945, and March 27, 1946 (except 30 days), be excluded?” 


The appointment of this employee in the Civil Service Commission 
to the position in grade CPC-3, March 27, 1946, is assumed to have 
been a proper restoration or reemployment “under regulations of the 
Civil Service Commission or the provisions of any law providing for 
restoration or reemployment” within the meaning of those words as 
used in section 402 (b) (4), condition C, of the Federal Employees 
Pay Act of 1945, and, therefore, entitled the employee to credit for 
his military service irrespective of the fact that his mandatory restora- 
tion rights under the Selective Training and Service Act of 1940, 54 
Stat. 890, may have expired. See, particularly, paragraph 27.9 of the 
Temporary Civil Service Regulations, Vol. 11, Fed. Reg. 1429. 
Accordingly, this employee should have been restored in grade CPC-3 
at $1,704 as he became entitled to that rate by reason of his military 
service up to July 1, 1945, and he is entitled to count all military service 
after that date and all time in a pay status under his appointment in 
the Civil Service Commission, toward future within-grade salary 
advancements. 25 Comp. Gen. 225. No credit can be allowed for any 
portion of the time this employee was separated from the Government 
service as the period exceeded 30 days and was coupled with a break 
in service. 22 Comp. Gen. 1104. Questions 1, 2, and 3 are answered 
accordingly. 

CaAsE No. 6 

Employee was demoted from grade CAF-3, $1,680 per annum to CAF-2, $1,680 
per annum, on September 4, 1940, and received a within-grade increase to $1,740 
on October 1, 1941. He was placed on leave without pay to enter the armed forces 


on February 16,1942. Employee was discharged from military service March 11, 
1946, and was reemployed in a CAF-3 position on April 11, 1946. 
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Question 1: In placing this employee on duty, should he have been paid at the 
initial rate of grade CAF-3, $1,902 per annum? 

Question 2: Should he have been paid at the third step of grade CAF-3, $2,034, 
the rate which corresponds to his salary level in the position he left in CAF-2? 

Question 3: Should he have been paid at a rate in grade CAF-3 which would 
credit him with three within-grade increases based on his military service, and 
if so, what is the rate which would credit him with those increases? $2,100, 
$2,166, or $2,232? 


In this case, the employee was entitled to credit for all civil and 
military service rendered since the date of his last equivalent increase, 
October 1, 1941, or three steps up to October 1, 1945. 25 Comp. Gen. 
225. Irrespective of his military service, it would have been per- 
missible to have restored this employee to a salary rate equal to that 
reached by him at the time of his separation from the civil service 
increased by the formula prescribed by section 405 (a) of the Federal 
Employees Pay Act of 1945, 59 Stat. 300, or $2,034. 25 Comp. Gen. 
230. Accordingly, in order to give proper credit for prior civil and 
military service, he should have been restored to the third step above 
that rate or $2,232. 


(B-56031) 


TRANSPORTATION FROM LAST STATION TO HOME FOR DEPENDENTS 
AND HOUSEHOLD EFFECTS OF REGULAR ARMY ENLISTED MEN 


Upon discharge, Regular Army enlisted men are not entitled under section 12 of 
the Pay Readjustment Act of 1942 to transportation of dependents and house- 
hold effects from last station to home, even though such enlisted men may 
have been retained in service during the war beyond the expiration of their 
enlistment contracts. 


Assistant Comptroller General Yates to the Secretary of War, June 19, 1946: 
Reference is made to your letter of February 12, 1946, as follows: 


There has been brought to my attention the decision of the Assistant Comp- 
troller General of the United States, B-45487, dated 22 June 1945 (24 Comp. 
Gen. 915), wherein it was held that the discharge for reasons other than mis- 
conduct, of members of the Enlisted Reserve Corps, or of persons inducted into 
the Army under the Selective Training and Service Act of 1940 (54 Stat. 885), 
as amended, while serving on active duty in the upper three grades, may be re- 
garded as a release from active duty so as to entitle such personnel to trans- 
portation of dependents from last duty station to home, under section 12 of 
the Act of 16 June 1942 (56 Stat. 364). 

There is now before the War Department, for consideration, the question 
whether, under existing law, enlisted personnel of the Regular Army may be 
furnished transportation in kind for their dependents or reimbursement in lieu 
thereof, together with transportation of their household goods, in connection 
with travel from their last duty stations to their homes, provided Army Regula- 
tions are appropriately amended to permit such action. In this connection, 
the majority of personnel who enlisted in the Regular Army during and prior 
to the War, and who would be affected by such amendment to the regulations, 
have completed the period of enlistment for which they originally contracted, but 
were retained in the service for longer periods, without break in service, because 
of military necessity. 

Your decision is requested on the question presented above. 
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Paragraphs 5 and 6 of section 12 of the Pay Readjustment Act 
of 1942, 56 Stat. 364, 365, 366, provides: 


When any officer, warrant officer, or enlisted man above the fourth grade, 
having dependents as defined in section 4 hereof, is ordered to make a perma- 
nent change of station, the United States shall furnish transportation in kind 
from funds appropriated for the transportation of the Army, the Navy, the 
Marine Corps, the Coast Guard, the Coast and Geodetic Survey, and the Public 
Health Service to his new station for such dependents: Provided, That for 
persons in the naval service the term “permanent station” as used in this sec- 
tion shall be interpreted to mean a shore station or the home yard or home port 
of the vessel to which the person concerned may be ordered; and a duly author- 
ized change in home yard or home port of such vessel shall be deemed a change 
of station: Provided further, That if the cost of such transportation exceeds 
that for transportation from the old to the new station, the excess cost shall 
be paid to the United States by the officer, warrant officer, or enlisted man con- 
cerned: Provided further, That transportation supplied the dependents of such 
officer, warrant officer, or enlisted man, to or from stations beyond the conti- 
nental limits of the United States, shall not be other than by Government trans- 
port, if such transportation is available as may be determined by the head of 
the department concerned: Provided further, That the personnel of all the 
services mentioned in the title of this Act shall have the benefit of all existing 
laws applying to the Army and Marine Corps for the transportation of house- 
hold effects: And provided further, That in lieu of transportation in kind 
authorized by this section for dependents, the President may authorize the 
payment in money of amounts equal to such commercial transportation costs 
for the whole or such part of the travel for which transportation in kind is not 
furnished when such travel shall have been completed. 

The words “permanent change of station” as used in this section shall in- 
clude the change from home to first station and from last station to home when 
ordered to active duty other than training duty, of any officer, warrant officer, 
nurse, or enlisted man of any of the services mentioned in the title of this 
Act, including retired personnel and members uf the Resgrve components thereof, 
in a grade for which the transportation of dependents is authorized at Govern- 
ment expense, and the change from last station to home in connection with re- 
tirement, relief from active duty, or transfer to a Reserve component. 


In decision of August 4, 1943, 28 Comp. Gen. 73, it was held with 
respect to such provisions that while the upper three enlisted grades 
of naval reservists discharged from the service while on active duty 
do not thereby lose their rights to transportation of dependents au- 
thorized upon relief from active duty, such rights do not extend to 
enlisted men of the regular services upon discharge. It was said in 
that decision : 

The effect of the quoted sixth paragraph of section 12 of the act of June 16, 
1942, as to rights of officers and enlisted men to transportation of their de 
pendents, was considered in decision of January 12, 1943, 22 Comp. Gen. 645, 
and it was therein held that such provision merely defined the words “perma- 
nent change of station” as that term is used in paragraph 5 of section 12, and 
that it did not extend such benefits to other than those persons entitled to trans- 
portation for dependents under prior laws. It has been held that the provision 
does not authorize transportation at Government expense from home to first 
duty station for dependents of officers of the Regular Army appointed from 
civil life. 22 Comp. Gen. 885. Similarly, it does not authorize transportation 


for dependents of officers and enlisted men of the regular services upon their 
discharge from the service. 


Following the principles of that decision with respect to naval 
reservists, it was held in decision of June 22, 1945, 24 Comp. Gen. 915, 
‘that the upper three grades of the Army Enlisted Reserve Corps 
likewise are entitled upon discharge to transportation of their de- 
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pendents under the said provisions of section 12 of the Pay Readjust- 
ment Act of 1942; that is, that they do not lose the right to transpor- 
tation of dependents authorized by that act upon termination of 
active duty because such termination takes the form of a discharge 
instead of a release to inactive duty. It was held, also, in the latter 
decision that since the Selective Training and Service Act of 1940, 
54 Stat. 886, provides for the transfer of inducted men to reserve com- 
ponents upon termination of active service, they are to be regarded as 
substantially on the same basis as reservists with respect to transpor- 
tation of their dependents, and, hence, are entitled to transportation 
of their dependents upon termination of active duty although such 
termination takes the form of a discharge rather than a transfer to a 
reserve component. 

The basis for those decisions as to reservists and inductees does 
not extend to enlisted men of the Regular Army, however. As pointed 
out in the decision of August 4, 1943, the various prior statutory 
provisions authorizmg the transportation of dependents from home 
to first station and from last station to home in the case of certain 
classes of personnel which were consolidated in the said sixth para- 
graph of section 12 of the Pay Readjustment Act of 1942 (see 22 
Comp. Gen. 645), did not provide for the transportation of the de- 
pendents of Regular Army enlisted men upon discharge from the 
service, and there appears to be nothing in either the language or the 
legislative history of the said sixth paragraph to warrant a conclu- 
sion that the Congress intended thereby to extend such benefits to 
enlisted men of the regular services upon discharge. Provision was 
made for reserve personnel and retired personnel, both as to those 
ordered to active duty in such categories and those retired or trans- 
ferred to reserve components from active service. Such classes of 
personnel generally remain in the service in an inactive status and 
subject to further orders upon relief from active duty, whereas regular 
enlisted men, as a class, sever all relations with the service upon dis- 
charge, and, hence, there does not exist the same basis for treating 
the termination of their active service generally as involving a change 
of station or as providing an occasion for the transportation of their 
dependents or household goods as incident to their service. The basic 
rule, of course, is that persons entering or leaving the Government 
service must bear the expenses incident thereto, in the absence of 
express statutory provisions otherwise. See 22 Comp. Gen. 885, and 
cases cited therein. While the decisions discussed above held in con- 
sonance with the spirit and purpose of the statute that the classes of 
personnel for whom transportation of dependents upon release from 
active duty was authorized by the said sixth paragraph of section 12 
did not lose such right because the active duty was terminated by dis- 
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charge, there would appear to be no basis for holding that a regular 
enlisted man, not otherwise within the provisions of that paragraph, 
could gain such a right, or a right to transportation of his household 
goods upon discharge, by reason of having been retained in service 
during the war beyond the expiration of his enlistment contract, in 
the absence of some statutory provision to that effect. 


It follows that the question submitted must be answered in the 
negative. 


(B-56572, etc.) 


CONTRACTS—DISCOUNTS—DISCOUNT PROVISION ON INVOICES BUT 
NOT IN CONTRACTS 


Where supplies were furnished the Government under contracts providing for 
net prices, without prompt payment discount, but invoices submitted over 
a considerable period of time contained offers of discount typed or stamped 
thereon, the contractor’s contention that such offers of discount were typed 
or stamped in error may not be regarded as a legal basis for refund of 
discount taken by the Government in making payment within the discount 
periods stipulated in the invoices. 5 Comp. Gen. 739, distinguished. 


Comptroller General Warren to the Plymouth Rubber Co., Inc., June 19, 1946: 

Reference is made to your letter of March 18, 1946, requesting review 
of settlement dated March 14, 1945, and of two settlements dated 
January 30, 1946, which disallowed your claims in the respective 
amounts of $24,242.09, $390 and $99.96, representing discount alleged 
to have been erroneously deducted in making payment for various 
quantities of rubber and friction tape furnished to the War Depart- 
ment, the Navy Department, the United States Marine Corps and the 
United States Coast Guard under various contracts and purchase 
orders during the years 1942, 1943 and 1944. 

It appears that the discount involved was deducted in accordance 
with the terms of your invoices covering the various shipments of 
tape, which invoices offered 2 percent discount for payment within 
the discount periods stipulated therein. In filing the present claims, 
you contended that the offers of discount appearing on your invoices 
had been stamped or typed thereon in error by your bookkeeping de- 
partment; that your bids for furnishing the tape had been based on 
net prices; that the contracts involved contained no provision for dis- 
count for prompt payment; and that, therefore, deduction of the dis- 
count was unauthorized. 

Your claims were disallowed in the aforesaid settlements for the 
reasons stated therein. In your letter of March 18, 1946, requesting 
review of the settlements you admit that $3,039.72 of the larger sum 
claimed by you was properly disallowed in the settlement of March 
14, 1945, as representing discount taken in instances where the con- 
tracts provided therefor, but you reiterate your previous contentions 





DECISIONS OF THE COMPTROLLER GENERAL 891 


with respect to the balance of the amounts claimed. Relative to the 
error which allegedly occurred in connection with the preparation of 
your invoices, you state: 


It is appreciated that this error continued over a long period of time, and 
that, unexplained, it would be natural to conclude that the discount terms typed 
on the invuices were knowingly authorized by the company. The fact is, how- 
ever, that the discount terms were typed by clerical help who assumed that dis- 
count was authorized. The error here committed went unnoticed and undetected 
for the reason that the officials of the company who certified the vouchers relied 
upon the clerks in the Order Department to type up the order-invoices in ac- 
cordance with the true terms of the contracts or purchase orders. Since pay- 
ments received were in accordance with the terms of the order-invoices, it was 
assumed that the payments were likewise correct. 


In this connection, you cite 5 Comp. Gen. 739, as authority for the 
proposition that, where neither the bid nor the contract provides for 
discount for prompt payment, a contractor who has offered a discount 
on his invoices through mistake is entitled to recover the discount 
deducted. Also, you direct attention to Baltimore and Ohio Railroad 
Company v. United States, 59 C. Cls. 545, and Louisville and Nash- 
ville Railroad Company v. United States, 59 C. Cls. 678, and state: 


* * * Jn these cases the court held that the fact that the claimants had 


accepted a smaller sum did not preclude the recovery of the difference between 
what they had accepted and what they properly should have asked had they 
not made an error in preparing their bills. 

The question of whether the claimant is barred from recovery by reason of 
his acquiescence in the deduction of the discounts made by the government is 
governed by the case of St. Louis, Brownsville € Mexico Railroad Company v. 
United States, 268 U. S. 169 (1925). The rule as stated by Mr. Justice Brandeis 
is that: 

“Acquiescence by the claimant in the payment by the government of a smaller 
amount than is due will ordinarily affect the discharge. Acquiescence can be 
established by showing conduct before the payment which might have led the 
government to believe that the amount allowed was all that was claimed, or 
that such amount, if paid, would be received in full satisfaction of the claim. 
Acquiescence can also be established by showing conduct after the payment which 
might have led the government to believe that the amount actually received was 
accepted in full satisfaction of the original claim. But to constitute acquiescence, 
within the meaning of this rule, something more than acceptance of the smaller 
sum without protest must be shown. There must have been some conduct on 
the part of the creditor akin to abandonment or waiver or from which an estoppel 
might arise.” 

That a distinction is recognized between acquiescence founded upon abandon- 
ment, waiver or estoppei, and an erroneous statement of a claim is evidenced 
by an opinion of the court in Louisville € Nashville Railroad Company v. United 
States, supra. * * * 

a s a s * * . 

A mutual mistake of fact cannot be the basis of an estoppel, particularly where 
no inequity would result from precluding estoppel as a defense. JRoedel v. United 
States, 82 Ct. of Claims 655 (1936) ; Rockwood v. United States, 39 Fed. 2d 984 


(Ct. of Claims 1930). 

While in 5 Comp. Gen. 739, involving a case where supplies were 
furnished the Navy Department under a contract providing for net 
prices and making no reference to an allowance of discount for prompt 
payment, it was held that the contractor was entitled to the remission 
of the discount deducted in making payment on the two invoices there 
involved on the ground that the offer of discount had been typed on the 
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invoices in error, the contractor in that case brought the matter to the 
attention of the administrative office concerned immediately upon re- 
ceiving payment on the invoices and the record showed that the earlier 
invoices covering the remainder of the materials delivered under the 
contract had not contained offers of discount. Hence, the facts in that 
case are readily distinguishable from those contained in the instant 
case. Here the errors which are alleged to have occurred were re- 
peated in countless instances over a three-year period and were not 
brought to the attention of the administrative agencies concerned 
before the end of such period. 

Moreover, the factual situations in Baltimore and Ohio Railroad 
Company v. United States, and Louisville and Nashville Railroad 
Company v. United States, supra, were entirely different from the 
factual situation in this case. In the first instance, the Court held 
that the error of multiplication appearing on the plaintiff’s bill was an 
obvious one, since the unit carrying charge and weight of the mer- 
chandise as shown thereon were correct, and that “The auditor, in 
examining the account and passing it in that shape must have partici- 
pated in the mistake or knowingly passed an account with such a 
mistake in it, to the detriment of plaintiff.” In the second instance, 
a terminal carrier was allowed to recover the difference in freight 
charges arising out of the use of an incorrect tariff, on the ground that 
the parties—who thought that the correct tariff had been used—had 
made a mutual mistake, it being pointed out by the Court that, as 
between the terminal carrier and the intermediate carriers, it was the 
former’s statutory duty to collect the proper tariff. Contrary to your 
contention, there was no mutual mistake involved in the present case. 
Such mistake as occurred was made by you, in supposing that the ap- 
plicable contracts provided for the discount which you offered. It 
follows that the said mistake was a unilateral one attributable solely 
to your own negligence. In view thereof and, since an agreement to 
accept discount for prompt payment of a debt may be binding irre- 
spective of whether the creditor previously was under any obligation 
to offer discount (see annotation appearing in 24 A. L. R. 1474), the 
Government officials responsible for making the payments here in- 
volved were fully justified in taking advantage of your offers of 
discount. 

With respect to your contention that, under the circumstances, your 
acceptance of payments with the discount deducted does not establish 
an acquiescence therein so as to bar you from recovery of the full 
amounts under the rules enunciated by the Court in St. Louis, Browns- 
ville and Mexico Railway Company v. United States, supra, your 
attention is invited to Southern Pacific Co. v. United States, 268 U.S. 
263, wherein the Supreme Court of the United States, in applying 
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said rules, held that the plaintiff was precluded from recovering the 
difference between amounts paid by the Government for transporta- 
tion at land-grant rates and the larger amounts which it would have 
been lawfully entitled to charge under its tariff by reason of circum- 
stances similar to those here involved. 

Furthermore, it may not be contended successfully that, since the 
Government would not be paying any more for the tape than it had 
agreed to pay under the terms of the contracts and purchase orders in- 
volved, it would not be inequitable to require the Government to pay the 
amounts claimed. The presumption is that the Government expedited 
the payments in question in order to take advantage of the discount 
which you offered and that, in doing so, it was inconvenienced in a 
manner that it would not have been had such payments been made in 
the regular course of business. Hence, if the Government now were 
required to refund the discount, it would be placed in the position of 
having performed special services without receiving any considera- 
tion therefor, which would be clearly inequitable. 

Accordingly, there is perceived no proper basis for the allowance 
of your claims, and the settlements in question are sustained. 


(B-56990) 
CONTRACTS—RELEASES—REFORMATION FOR MUTUAL MISTAKE 


Where the Government has been released from “any and all claims and demands” 
arising out of the work required by a contract change order containing a 
labor escalator clause, the fact that the National War Labor Board there- 
after reversed its prior decision denying a wage increase to the Contractor’s 
employees and required the contractor to make retroactive wage payments 
affords no basis for reforming the release, so as to authorize payment to 
the contractor of additional costs resulting from the wage adjustments, 
on the ground that the release was executed through mutual mistake in 
that the parties understood at the time that no retroactive wage payments 
would be required. 


Comptroller General Warren to the Secretary of the Interior, June 19, 1946: 
Reference is made to your letter of April 4, 1946, as follows: 


There is enclosed a claim for $15,669.76 under Contract Symbol No. 12r—13239, 
dated August 9, 1941, and entered into between the United States and the Guy 
F, Atkinson Construction Company and W. B. Kier Construction Company for 
the construction of Keswick Dam and Power Plant, Kennett Division, Central 
Valley Project, California. The claim is accompanied by supporting exhibits 
and is submitted for advance decision with recommendation that payment be 
allowed if proper under the terms of the contract. 

The contract here involved provided for the construction of the base of Kes- 
wick Dam and the powerhouse foundation. A supplemental contract, negotiated 
under authority of the First War Powers Act of 1941 and designated “Change 
Order No. 1,” required construction of Keswick Dam to its full height and the 
construction of the powerhouse superstructure to the level of the generatorroom 
floor. Work under the original contract was completed January 1, 1943. Work 
under Change Order No. 1 was completed July 27, 1943. All work on Keswick 
Dam and Power Plant since the latter date has been under a further supplemental 
contract designated “Change Order No. 2.” 
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Change Order No. 2 directed completion of all concrete construction except 
second-stage and light-weight concreting and concrete floor finishing. It also 
required the placing of imbedded metal work and the construction of roofs in the 
powerhouse superstructure as well as construction of the elevator tower and 
other related structure downstream from the powerhouse section of the dam. 

Payment to the contractor for uncompensated costs incurred for work prior to 
July 27, 1943, was effected under Adjustment of Compensation No. 1. Payment 
for all work done after July 27, 1948, under Change Order No. 2 was effected 
under Adjustment of Compensation No. 2, and covered all costs up to completion 
of the work except the claim here presented involving a retroactive wage adjust- 
ment ordered by the War Labor Board subsequent to completion of the work. 

The claim for consideration here arises out of the following circumstances: 

(a) Wage rates for the Keswick Dam and Power Plant were under considera- 
tion by the War Labor Board at the time Order for Changes No. 1 was negotiated. 
Because of the uncertainty of the wage rates for this work, an escalator clause 
to cover 80 percent of any increases in the cost of labor was included in the order. 
Subsequently, Executive Order No. 9250 was issued providing that the “National 
War Labor Board shall not approve any increase in wage rates prevailing on 
September 15, 1942.” 

(b) On December 4, 1942, the contractor and the Shasta County Building 
Trades Council petitioned the Tenth Regional War Labor Board for permission 
to pay increased wages in accordance with an agreement between them. 

(c) On March 21, 1943, the Wage Stabilization Division of the Tenth Regional 
War Labor Board approved Keswick Dam wage increases, and on April 7, 1943 
these wage increases were placed in effect on the Atkinson-Kier contract. 

(d) On April 27, 1943, payment of approved wage rates was stopped because the 
ease had been reopened by the Tenth Regional War Labor Board through its own 
motion on April 19, 1943. On June 12, 1943, the Tenth Regional War Labor 
Board reversed its earlier decision of March 21, and declined approval of the 
agreed wage increases. 

(e) Under date of July 12, 1943, Order for Changes No. 2 was issued to provide 
for continued work on Keswick Dam and Power Plant. Subsequently, on July 
21, an appeal was made to the National War Labor Board to review the Tenth 
Regional War Labor Board finding of June 12, 1943. On August 7, 1943, this 
appeal to the National War Labor Board was denied. 

(f) Adjustment of Compensation No. 1 under Order for Changes No. 1 was 
issued under date of September 14, 1943. Included in this adjustment of com- 
pensation was a release as follows: 

“In consideration of this adjustment and by your acceptance thereof, you 
hereby release the United States from any and all claims and demands arising 
out of said contract, as amended, or the performance of the work thereunder to 
and including July 27, 1943.” 

(g) In view of the action of the National War Labor Board on the appeal from 
the Tenth Regional War Labor Board findings it was concluded that the proposed 
increased wage rates would not be allowed or required. The contractor there- 
upon executed the release under Adjustment of Compensation No. 1, Order for 
Changes No. 1, as noted in (f) above. Subsequently, on November 21, 1944, the 
War Labor Board again reversed its decision and ordered retroactive payment of 
the negotiated wage increases. 

(h) Payment of the retroactive wage increases was delayed until such time as 
the Board of Economic Stabilization should rule on the case. By letter dated 
May 3, 1945, the Tenth Regional War Labor Board advised the contractor that 
the Board of Economic Stabilization had ordered these retroactive wage payments 
to be made, 

(i) The contractor has since that time attempted to contact all workers and 
>ffect the retroactive wage payments as required, and its claim as submitted 
with the letter of November 12, covers the payments made to that date, plus the 
direct costs of the necessary office costs involved in this disbursement. 

In view of the fact that the release executed in connection with Adjustment of 
Compensation No. 1 was made with the understanding by both parties that the 
retroactive wage adjustments would not be required, and inasmuch as the 
escalator clause under Order for Changes No. t contemplated reimbursement of 
80 percent of any increased labor costs resulting from authorized wage increases 
for the work under the order, it is my opinion, from an administrative considera- 
tion of the claim presented, that the contractor is entitled to and should be paid 
80 percent of the additional costs resulting from retroactive wage adjustments 
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required under the ruling of the War Labor Board made subsequent to the date 
of the execution of the release. 

It is my opinion that the release may be considered as without effect for having 
been executed under a mutual mistake of the parties to the contract. I should 
appreciate being advised whether your office would feel obliged in the circum- 
stances to take exception to payment to the contractor of the amount due. 


It appears that adjustment of compensation No. 1 provided for the 
payment to the contractor of the sum of $117,056, representing an 
amount claimed for additional costs stated to have been incurred in 
connection with the maintenance of its organization during the period 
of a curtailed construction program imposed by orders of the War 
Production Board and in connection with preparations made neces- 
sary for the performance of the work under Order for Changes No. 2. 
Also, with respect to payments otherwise due the contractor, the adjust- 
ment provided that the sum of $25,000 was to be retained until all work 
under Order for Change No. 2, including clean-up of the site, was 
completed. 

Since the work required under Order for Changes No. 1 was com- 
pleted on July 27, 1943, the release executed in connection with the 
said adjustment—providing, as it does, for the release of the United 
States from “any and all claims and demands arising out of said con- 
tract, as amended, on the performance of the work thereunder to and 
including July 27, 1943”—clearly shows an intention to extinguish any 
and all liability on the part of the United States arising out of the con- 
tract, as amended by Order for Changes No. 1, and for the various 
costs incurred in making preparations to perform the work required 
under Order for Changes No. 2 up to and including July 27, 1943, with 
certain exceptions not here involved. 

It has been held many times by the courts and the accounting officers 
of the Government that the execution of a release of the nature of the 
one here involved precludes a contractor from thereafter presenting any 
claim arising out of the transaction involved, except such claims as 
may have been specifically excepted by the terms of the release. See 
United States v. Wm. Cramp & Sons Ship & Engine Building Com- 
pany, 206 U.S. 118; Pelton Water Wheel Company v. United States, 
55 C. Cls. 31; 0. R. Wilson Body Company v. United States, 59 C. Cls. 
611; 3 Comp. Gen. 380; 15 id. 939; and 23 id. 632. In the William 
Cramp & Sons Company case, the Court said (page 28) that “Stipula- 
tions of this kind are not to be shorn of their efficiency by any narrow, 
technical, and close construction. The general language ‘all and all- 
manner of debts,’ etc., indicates a purpose to make an ending of every 
matter arising under or by virtue of the contract. If parties intend 
to leave some things open and unsettled, their intent so to do should 
be made manifest.” 

Also, while a release, like any contractual obligation, has for its 
primary rule of construction the intention of the parties, it has been 





896 ‘DECISIONS OF THE COMPTROLLER GENERAL 


held that such intention must be ascertained from the words used in 
the instrument, and not from matters dehors the writing. Jn re 
Atwater et al., 266 F. 278, affirmed 254 U. S. 423; Houston v..Trower, 
297 F. 558; Radovsky v. Wealer et al., 273 Mass. 253, 173 N. E. 409. 
Moreover, while releases generally are to be construed as limited in 
their operation to claims and demands contemplated by the parties at 
the time of execution, it is well established that a release confined to 
claims arising from or relating to a specific matter operates to release 
all the particular claims and demands properly embraced in the speci- 
fications. 53 C. J. 1266. And this may be true even though certain 
particular claims embraced within the terms of such a release were 
unknown at the time of its execution, or were dependent upon con- 
tingencies. In the case of Radovsky v. Wealer et al., supra, the court 
said: 

* * * A general release of all demands embraces everything included 
within its terms, even though some of the matters may not have been in the 
minds of the parties or particularly contemplated at the time. Hyde vy. Baldwin, 
17 Pick, 303, 307; Dunbar vy. Dunbar, 5 Gray, 103. An existing obligation or 
contract right between the parties, although executory or in some respects de- 


pendent upon contingencies that might never happen, is one that can be re- 
leased. * * * 


Also, it has been held that to sustain an attack upon a general re- 
lease executed by experienced persons dealing at arm’s length, 
on the ground that broad terms were used by mutual mistake, clear 
and satisfactory evidence is required of a mistake on both sides. 
Southern Cotton Oil Co. v. United States, 84 F.2d 509. Furthermore, 
as a condition precedent to the reformation of a release, there would 
appear for application the rule stated with reference to the refor- 
mation of contracts generally that, before a contract may be re- 
formed to express the parties’ true agreement, they must have so 
agreed. Hunt v. Triplex Safety Glass Co. of North America, 60 F. 
2d 92. Moreover, the courts have held that, in order to invalidate 
a release on account of a mutual mistake, the mistake must relate to a 
past or present fact material to the controversy and not to an opin- 
ion respecting future conditions as results of present facts. Tatman 
v. Philadelphia B. & W. R. Co., (Court of Chancery, Delaware), 
85 Atl. 716, 718. Also, see Chicago & N. W. Ry. Co. v. Wilcow, 116 
-F. 913, wherein the court stated that— 
everyone who contracts in reliance upon opinions or beliefs concerning them 
knows that these opinions and beliefs are conjectural, and makes his agreement 


in view of the well-known fact that they may turn out to be mistaken, and as 
sumes the chances that they will do so. 


With respect to the consideration generally of claims of the type 
here presented, in a decision published in 23 Comp. Dec. 424, it was 
stated that: 

* * * The probability of unknown mistakes on either side, in computing 


the amount to be paid, would be one of the very reasons for including it in the 
legal effect of the release, rather than of excluding it therefrom, otherwise 
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nothing would be settled and its substantial legal effect would be gone—that 
the verity of the facts was to be taken as then stated and that the parties 
had agreed on all that was to be paid and to forever put it out of power to 
compel the payment of anything more. 


In the present case, it is stated that the release was executed 
through mutual mistake of the parties in that they mutually under- 
stood that no retroactive wage payments would be required in view 
of the decision rendered on August 7, 1943, by the National War 
Labor Board. However, it seems obvious that stich a mistaken be- 
lief did not concern any past or present fact which the law recognizes 
as constituting a basis for the granting of relief on account of a mu- 
tual mistake. Also, the record contains nothing to show that there 
was any agreement between the parties that, in the event the retro- 
active wage payments subsequently were required, the contractors 
would be entitled to recover any part thereof under the terms of 
Order for Changes No. 1. Rather, it appears from the contractors’ 
letter of November 12, 1945—enclosed with your letter—that the pos- 
sibility of making such retroactive payments was fully considered 
by both parties at the time the release was executed and, under these 
circumstances, the execution of the release must be considered as 
having been executed with the knowledge that it would legally bar 
any future or contingent claim arising out of the work performed 
up to and including July 27, 1943. In other words, a review of the 
entire record discloses that there was to all intents and purposes a 
direct assumption by the contractor of the risks and consequences 
attending the execution of the release, and the fact that it subse- 
quently developed that the retroactive wage payments were required 
affords no proper basis for reforming the release on the ground that 
it was executed under a mutual mistake of the parties. 

Accordingly, you are advised I am of the view that the terms of 
the release are conclusive as to the rights of the parties and, conse- 
quently, that this office would be required to take exception to the 
payment of any amount on account of the retroactive wage payments 
here in question. 


(B-58458) 


FEDERAL EMPLOYEES PAY ACT OF 1946—AGGREGATE COMPENSATION 
LIMITATION AS APPLIED TO COMPENSATION DIFFERENTIAL FOR 
DUTY OUTSIDE U. S. 


In view of the provisions of section 7 (b) of the Federal Employees Pay Act of 
1946, limiting to $10,000 per annum the aggregate rate of compensation which 
may be paid “by reason of the enactment of this Act,” an officer or employee, 
otherwise subject to the limitation, on duty outside the continental United 
States may not be paid in excess of $10,000 per annum where his basic com- 
pensation (regular basic rate plus compensation differential) would be 
increased by operation of section 2 of said act to a rate exceeding the limi- 
tation. 25 Comp. Gen. 188, amplified. 


702905"—46—-vol. 25 59 
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Comptroller General Warren to the Secretary of the Interior, June 20, 1946: 
Ihave your letter of June 7, 1946, as follows: 


The Office of Surplus Property of thé Division of Territories and Island 
Possessions of this Department has three offices located outside the continental 
limits of the United States, namely: Anchorage, Alaska; Honolulu, Hawaii; and 
San Juan, Puerto Rico. ‘The salaries of ten established positions in these offices, 
four of which are classified under the Classification Act of 1923, as amended, in 
grade CAF-14 and six of which are classified in grade 13, will be affected by the 
provision of Section 7 (b) of Federal Employees Pay Act of 1946, Public Law 390, 
79th Congress, Second Session, approved May 24, 1946. In addition to the basic 
salary rates, the incumbents are paid the 25 per cent differential allowable for 
foreign service. Depending upon your interpretation of Section 7 (b) of this 
Act, the salary rates of the employees in grade CAF-13 who may, through promo- 
tions, attain the top salary step of that grade are affected as well as those 
whose positions are classified in grade 14. 

It is the opinion of this Department that the payment of the differential of 
25 per cent authorized for employees for services rendered outside the continental 
limits of the United States is not prohibited by Section 7 (b) of this Act even 
though the total annual compensation received is in excess of $10,000. However, 
in view of the provisions of Section 7 (b) of the Federal Employees Pay Act 
of 1946, the question is raised whether employees in grade CAF-14 and employees 
in grade CAF-13 who are employed outside the continental United States and 
receive in addition to the basic pay provided by this Act a 25 per cent pay 
differential may be paid in excess of $10,000 per annum. 

Since the provisions of the Act become effective July 1, 1946, your early 
decision will be appreciated. 


Section 7 of the Federal Employees Pay Act of 1946, approved 
May 24, 1946, 60 Stat. 218, Public Law 390, provides as follows: 


Sec. 7. (a) Section 603 (b) of the Federal Employees Pay Act of 1945 is 
amended by inserting after the words “by reason of the enactment of this Act” 
the words “or any amendment thereto.” 

(b) Notwithstanding any other provision of this Act, no officer or employee 
shall, by reason of the enactment of this Act, be paid with respect to any pay 
period, basic compensation, or basic compensation plus any additional compensa- 
tion provided by the Federal Employees Pay Act of 1945, as amended, at a rate 
in excess of $10,000 per annum. 


Section 603 (b) of the Federal Employees Pay Act of 1945, approved 
June 30, 1945, 59 Stat. 303, referred to in the above section of the 
1946 act, reads as follows: 


(b) Notwithstanding any other provision of this Act, no officer or employee 
shall, by reason of the enactment of this Act, be paid, with respect to any pay 
period, basic compensation, or basic compensation plus any additional com- 
pensation provided by this act, at a rate in excess of $10,000 per anum, except 
that (1) any officer or employee who was receiving overtime compensation 
on June 30, 1945, and whose aggrgate rate of compensation on such date was 
in excess of $10,000 per annum may receive overtime compensation at such 
rate as will not cause his aggregate rate of compensation for any pay period to 
exceed the aggregate rate of compensation he was receiving on June 30. 1945, until 
he ceases to occupy the office or position he occupied on such date or until the 
overtime hours of work in his administrative workweek are reduced by action of 
the head of his department or independent establishment or agency, or Govern- 
ment-owned or controlled corporation, and when such overtime hours are reduced 
such rate of overtime compensation shall be reduced proportionately, and (2) 
any officer or employee who, because of the receipt of additional compensation 
in lieu of overtime compensation, was receiving aggregate compensation at a 
rate in excess of $10,000 per annum on June 30, 1945, may continue to rcceive such 
rate of aggregate compensation so long as he continues to occupy tie office or 
position he occupied on such date but in no case beyond June 30, 1947. 
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In considering the effect of the Federal Employees Pay Act of 1945 
upon the payment of differential pay for services performed outside 
the continental limits of the United States, it was held in decision 
of August 14, 1945, B-51389, 25 Comp. Gen. 188 (quoting from the 
syllabus) : 

In view of the provisions of section 603 (b) of the Federal Employees Pay Act 
of 1945 limiting to $10,000 per annum the aggregate rate of compensation which 
may be paid “by reason of the enactment of this Act,” an officer or employee, 
not within the exceptions to such limitation, on duty outside the continental 
United States may not be paid in excess of $10,000 per annum where the basic 
compensation attached to the position on June 30, 1945 (regular basic rate plus 


compensation differential), would be increased by operation of section 405 of 
said act to a rate exceeding the limitation. 


The holding in that decision was based upon the fact that had it 
not been for the “enactment” of the 1945 Pay Act, the employee’s 
regular basic rate of $7,500 per annum (top of grade CAF-14) plus the 
25 percent differential, all of which constitutes basic compensation, 
would not have exceeded $10,000 per annum. Since the increased 
compensation attaching to such position “by reason of the enactment 
of this Act” was one of two contributing factors which caused the 
salary of the employee to exceed $10,000 per annum—the other factor 
being the 25 percent differential—it necessarily followed that the 
limitation imposed by the statute was applicable to such employees. 

What was said in the above decision with respect to the Federal 
Employees Pay Act of 1945 applies with equal force and effect with 
respect to the Federal Employees Pay Act of 1946, because section 
7 (b) of the latter act, supra, also provides that no officer or employee 
shall, “by reason of the enactment of this Act,” be paid “basic com- 
pensation” at a rate in excess of $10,000. Also, see 25 Comp. Gen. 
151 (question and answer 5). 

Accordingly, in the light of the decisions, supra, and having regard 
for the specific ceiling of $10,000 fixed by the two acts, the question 
presented in your letter is answered in the negative. 


(B-53153) 


COMPENSATION — WITHIN-GRADE PROMOTIONS— SERVICE CREDIT 
FOR MILITARY DUTY 


Where, for administrative reasons, it is impracticable to restore employees 
returning from military service to their former field service positions which 
were reallocated, in absentia, to a higher grade, administrative action placing 
such employees in positions created administratively, upon the employees’ re- 
turn, as additional identical positions to their former positions as reallocated 
may not operate to deprive the employees of any of the monetary benefits, 
such as within-grade salary advancements, which otherwise would have 
accrued on the basis of military service had they been restored to their 
former positions as reallocated. 25 Comp. Gen. 419, amplified. 
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Comptroller General Warren to the Attorney General, June 24, 1946: 


There has been considered your letter of April 17, 1946, reference 
A3-5, as follows: 


Reference is made to your decision of November 26, 1945, B-53153, 25 Comp. 
Gen. 419, with regard to automatic promotions upon restoration to civilian duty 
following military service. This office understands the decision to hold that 
if a returning military man is reemployed in his former position, left vacant 
during his absence in the service, he is entitled to the benefits of reallocation 
and the automatic promotions which would have been due him had he remained 
in a civilian status, considering length of service, etc., from the effective date 
of the reallocation of like occupied positions. 

The alternate proposition, however, is not entirely clear. If the returning 
serviceman is placed in an additional new and identical position rather than 
being restored to his old field position, we understand your ruling to be that his 
periodic within-grade salary rights are dependent upon the effective date of the 
administrative allocation of the new field position. In other words, he would not 
receive the benefit of the general reallocation of occupied positions. In con- 
sequence, the returning veteran would lose the benefit of accruals of salary ad- 
vancements in the higher grade position merely because he was not restored to 
his old position and the incumbent thereof moved to the new position. This 
result, due entirely to administrative considerations which prompted placing him 
in the new additional identical position, would seem to be contrary to that por- 
tion of the Selective Training and Service Act of 1940, which requires the restora- 
tion of the returning veteran to his old position or to a position of like seniority, 
status and pay. 

To better illustrate the problem and to form the basis of a decision, the follow- 
ing examples are given: 

Employee A left a permanent field position on June 2, 1942 to enter the military 
service. His salary was then $1,800 in grade CAF—4. He had been in the service 
since June 26, 1941 and would not have been eligible for an automatic promotion 
until January 1, 1948. On November 1, 1944, positions of the type he occupied, 
including his former position temporarily occupied by a new appointee, were 
reallocated to grade CAF-5 with entrance salary of $2,000 per annum. Employee 
A returned from military furlough November 19, 1945. For administrative rea- 
sons, he was restored to an additional position identical in duties to the one he 
formerly had and the occupant of the original position was retained therein. 
The effect was simply to increase the number of employees of this class. Con- 
sistent with the previous action, the new position was allocated to grade CAF-5 
at the time of its creation November 19, 1945, and the veteran was restored to 
duty at $2,320 per annum on that date. 

Employee B left a permanent field position on January 5, 1942 to enter the 
military service. His salary was $1,860 per annum in grade CAF, His next 
automatic promotion would have been due April 1, 1943. In this case, the field 
positions were reallocated to grade CAF-5, effective July 16, 1945. Employee B 
served in the military service until April 8, 1946 when he was returned to an 
additional CAF-5 position in all respects identical to the one he left except as 
to grade. 

The only difference in the two cases in so far as this office is aware is in the 
salary rates at which restoration should be effected and the dates of the begin- 
ning of the waiting period for the next within-grade salary advancement. 

Your decision is respectfully requested as to the rate at which each employee 
should be restored and the date when his next within-grade salary advancement 
would be due, giving ‘consideration to applicable statutes and regulations. 


In decision of November 26, 1945, B-53153, 25 Comp. Gen. 419, re- 
ferred to in your letter, it was held as follows (quoting the first and 
fourth paragraphs of the syllabus) : 

Under section 5 of Executive Order No. 8882, issued pursuant to the within- 
grade salary advancement statute of August 1, 1941, relating to the automatic 
promotion rights of “Any employee of the Federal Government” on military fur- 


lough, an employee was entitled, upon restoration to a civilian position after 
military duty, to the benefits of the reallocation of the position he occupied when 
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he entered the military service as well as to any automatic promotions which 
would have been due had he remained in civilian service. 21 Comp. Gen. 1007, 
amplified. 


* * * * * * ” 

Where, on the basis of the duties actually performed, administrative action 
was taken to create “new” or “additional” field service positions for employees 
on military furlough in lieu of positions formerly held by them, and such action 
resulted in an “equivalent increase in compensation” within the meaning of the 
Wwithin-grade promotion act of August 1, 1941, the waiting period for within-grade 
promotion purposes in the new or additional positions began on the date on which 
such action was administratively approved or such later date as may have been 
administratively designated. 

From the statements contained in the second paragraph of your 
letter it appears that there is some misunderstanding respecting the 
application of the rule stated in the fourth paragraph of the syllabus, 
supra. It will be noted that the discussion in the said decision of 
November 26, 1945, which gave rise to the referred-to rule, is pref- 
aced by the statement that the alternate question presented in the 
letter from the Secretary of Agriculture was not clear and what was 
said therein was based upon certain assumptions as to the circum- 
stances contemplated by the question. That is to say, the statements 
made with respect to the alternate question there presented covered 
situations where, (1) because of the duties actually performed, “new” 
positions administratively were created, in absentia, for employees in 
the military service, and (2), where. because of the duties actually 
performed by employees remaining on the job, “new” positions were 
created for them and, subsequently, administrative action was taken 
to create, in absentia, “additional” iaentical positions for veterinarians 
and lay assistants in the military service in lieu of their former posi- 
tions. The second circumstance necessarily presupposes that the 
duties actually performed by employees remaining on the job have 
changed and are different from those performed by that class of 
employees at the time some of their number entered military duty. 
Otherwise, had there been no subsequent change in duties, in con- 
sonance with the rule stated in the said decision to the effect that the 
reallocation of occupied positions under the Classification Act of 923, 
42 Stat. 1488, as amended, operates to effect the reallocation of all 
identical positions in the particular administrative activity, the up- 
grading of the occupied positions likewise would have operated to 
change the grade of the vacant identical positions. Hence, it will be 
seen that what was said with respect to the creation of “new” and 
“additional” positions was nothing more than an application of the 
rule enunciated for “reallocations.” In other words, in all such cases 
the effective date of the administrative action changing the classifi- 
cation of the position formerly held by employees in the military 
service is the date upon which the waiting period for within-grade 
salary advancement in the new grade begins to run—assuming the 
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change in grade results in an “equivalent increase in compensation” 
within the meaning of the act of August 1, 1941, 55 Stat. 613, 614, 
and section 402 of the Federal Employees Pay Act of 1945, 59 Stat. 299. 

The circumstances mentioned in the two examples given in your 
letter readily are distinguishable from the conditions considered in 
the said decision of November 26, 1945. The doubt as to the proper 
rate of compensation to be paid the employees involved arises, not 
by virtue of the administrative action upon the employees’ former 
position, but by reason of the fact that the employees actually were 
not restored to the positions which they vacated—as subsequently re- 
allocated—but were placed in identical additional positions to their 
former positions as subsequently changed, and which were created 
administratively upon their return to civilian duty. 

In consonance with the holding in the said decision of November 
26, 1945, respecting reallocations, it is clear that the employees men- 
tioned were entitled to the benefits of the reallocations of their posi- 
tions effective as of the date such action was approved administra- 
tively, if restored to those positions after military service. However, 
section 8 (b) of the Selective Training and Service Act of 1940, 54 
Stat. 890, as amended, authorizes the restoration of former Govern- 
ment employees who are entitled to the benefits of that section either 
to their former positions or to a position of “like seniority, status, 
and pay.” Hence, it appears equally clear that where, for adminis- 
trative reasons, it is impracticable to restore employees returning from 
military service to their former positions, administrative action 
placing them in additional identical positions to their former posi- 
tions may not operate to deprive them of any monetary benefits which 
otherwise would have accrued to them had they been restored to 
their former positions. Otherwise, such employees properly could 
not be said to have been restored to positions of “like seniority, status, 
and pay” as required by section 8 (b). Accordingly, in the first 
example given in your letter, the reallocation, in absentia, of the 
employee’s former position to grade CAF-5, with compensation at 
the rate of $2,000 per annum effective November 1, 1944, having re- 
sulted in an “equivalent increase in compensation” within the mean- 
ing of the within-grade salary advancement statutes, the waiting 
period for within-grade salary advancement in grade CAF-5 com- 
menced November 1, 1944. Pursuant to the provisions of section 
405 (a) of the Federal Employees Pay Act of 1945, 59 Stat. 300, 
the minimum salary rate for grade CAF-5 was increased to $2,320 per 
annum effective July 1, 1945, and since the waiting period for within- 
grade salary advancement in that grade was reduced to 12 months 
by section 402 of the said 1945 statute, the waiting period for this 
employee terminated November 1, 1945—assuming his status during 
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such period was such as to permit credit thereof for within-grade 
salary purposes. Therefore, upon restoration to civilian duty on 
November 19, 1945, the employee was entitled to compensation at 
the rate of $2,430—the second step in grade CAF-5. Had the em- 
ployee remained in his civilian position the within-grade salary ad- 
vancement to $2,480 would have been effective at the beginning of 
the next pay period after November 1, 1945—necessarily at a date 
prior to November 19, 1945, the date upon which the employee was 
restored. Hence, the employee, if otherwise entitled, will be eligible 
for another within-grade promotion at the completion of 12 months’ 
service from the effective date of such constructive within-grade 
salary advancement. 

In the second example, it will be seen in computing the compensa- 
tion to which the employee would have been entitled had he remained 
in his civilian position, that, from the facts presented, the employee 
would have been entitled to a second within-grade salary advance- 
ment to $1,980 per annum effective October 1, 1944, which per annum 
rate, by operation of section 405 (a) of the Federal Employees Pay 
Act of 1945, was increased to $2,298 effective July 1, 1945. Since the 
reallocation, in absentia, of his former position to grade CAF -5 effec- 
tive July 16, 1945, did not result in an “equivalent increase in com- 
pensation,” he would have been entitled to a within-grade salary ad- 
vancement to $2,430 in grade CAF-5, effective at the beginning of 
the next pay period after October 1, 1945. Accordingly, the employee 
involved was entitled to compensation at the rate of $2,430 upon his 
restoration to civilian duty on April 8, 1946, and, if otherwise entitled, 
will be eligible for another within-grade salary advancement after 
the completion of 12 months’ service from the effective date of the 
constructive increase to $2,430. 

Thre questions presented in the concluding paragraph of your letter 
are answered accordingly. 


(B-58541) 


ARMY OFFICER ACCEPTING COMMISSIONERSHIP IN UNITED NATIONS 
WAR CRIMES COMMISSION 


The position of commissioner for the United States on the United Nations 
War Crimes Commission which was legislatively recognized in the Depart- 
ment of State Appropriation Act, 1946, as existing under the jurisdiction 
of that department—a civilian agency of the Government—on a civilian 
salary basis, with representation allowances as for civilian officers of the 
Foreign Service, is to be regarded as a “civil office” within the meaning of 
section 1222, Revised Statutes, so as to preclude the payment of otherwise 
proper pay and allowances to an Army officer on the active list who accepts 
or exercises the functions of such civil office. 
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Assistant Comptroller General Yates to the Secretary of War, June 27, 1946: 
There has been considered your undated letter received in this 
office on June 13, 1946, as follows: 


Because of Revised Statute 1222 (10 U. S. C. 756) which prohibits an Army 
ofticer on the active list from accepting a civil office and provides that on so doing 
his commission shall be vacated, the question of whether a Regular Army officer 
on the active list may accept the commissionership for the United States on 
the United Nations War Crimes Commission now sitting in London, is referred 
to you for an opinion. The question of pay and allowances is necessarily 
involved. 

The United Nations War Crimes Commission is composed of representatives 
from seventeen United Nations. Some of these representatives are civilians, 
whereas others are military personnel. The United States representative, who 
resigned recently, was Colonel Joseph V. Hodgson, JAGD, who is now being 
separated from active duty in the Army. The functions of the Commission have 
been described as follows: 

“The Commission is primarily a fact-finding body, but it has also advisory 
functions. 

“Its terms of reference were strictly defined in the Lord Chancellor's state- 
ment of October 7, 1942. Its purpose, he said, is to investigate war crimes com- 
mitted against nationals of the United Nations, recording the testimony avail- 
able, and to report from time to time to the Governments of those nations cases 
in which such crimes appear to have been committed, naming and identifying 
wherever possible the persons responsible. 

“After its creation, the Commission was entrusted with advisory functions, 
namely to make recommendations to the Governments on the methods to be 
adopted to ensure the surrender or capture of the persons wanted for trial as 
war criminals and on the tribunals by which they should be tried.” (United 
Nations War Crimes Commission, “The Bathurst Report,” American Journal of 
International Law, July, 1945.) 

It is assumed that the officer selected will be appointed as commissioner by 
the President as Commander in Chief, and will assume his post pursuant to 
Army orders, attaching him, like his predecessor, to the staff of the Military 
Attaché where he will receive his Army pay and allowances. * * * 

The question now presented did not arise in the case of the retiring com- 
missioner, Colonel Joseph V. Hodgson, JAGD, because he was not a member 
of the Regular Army. 


The matter was discussed in a memorandum dated May 20, 1946, 
prepared in the Office of the Judge Advocate General of the Army, 
in part as follows: 


Construing section 1222 of the Revised Statutes, supra, and the expression 
“civil office” contained therein, this office pointed out that the prohibition in the 
matter of Army officers holding civil office was part of the act of 15 July 1870 
(16 Stat. 319), which accomplished a general reduction in the strength of the 
military establishment after the increase of January 28, 1866. Opinion was 
expressed that the prohibition obviously applied to civil office within the terri- 
torial and legislative jurisdiction of the United States and of Congress, and has 
no application to the performance of civil duties by officers of fhe Army in occu- 
pied territory, for the reason that military occupation is an incident of command 
and so comes within the plenary and exclusive jurisdiction of the President as 
commander in chief, and under ordinary circumstances had application to 
foreign territory—i. e., to territory which had not yet been incorporated into that 
of the United States (C. 5771, 2 Feb 1899; 20396, 17 Apr 1908). Thus, it was con- 
cluded that assignments of officers of the Army to be collectors of customs in 
Cuba and Porto Rico, when under military occupation, were assignments to 
military duty and not to civil office within the meaning of section 1222. Accord- 
ingly, it was further held that officers so assigned might not receive additional 
compensation for the execution of such duty (C. 5771, 2 Feb. 1899; Dig. Op. JAG, 
1912, p. 812, 813). 

On the question whether an officer of the Army could, without vacating his 
commission (R. 8S. 1222 and 1860), hold a civil office in the Philippines, it was 
held that in those sections of the Philippines which were still under the jurisdic- 
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tion of the Philippine Commission, in contradistinction to the remainder, which 
was under the joint jurisdiction of the commission and the Philippine Assembly, 
an officer of the Army could hold civil office, as the commission was but a continu- 
ation of the government of military occupation ; and under the latter officers who 
hold civil office are doing military duty (C. 25629, 30 Sep 1909; Dig. Op. JAG, 
1912, p. 810). 

4. lt would seem that the Commissioner for the United States on the United 
Nations War Crimes Commission is concerned only with matters arising out of 
the recent military operations. The commission investigates and advises on 
reports of violations of the laws of war committed against United Nations per- 
sonnel. It assists in recording available testimony, makes reports to interested 
governments on cases in which crimes appear to have been committed, and, where 
possible, forwards the names of persons responsible. The commission also 
makes recommendations in an advisory capacity as to the apprehension and 
trial of accused persons. All of these activities are seen to be directly related 
to war activities andgin furtherance of announced war aims of the United 
Nations. 

Accordingly, it can hardly be said that the Commissioner for the United States 
on the United Nations War Crimes Commission exercises the functions of a civil 
office. He deals only with the peculiar crimes arising out of the recent hostili- 
ties. The accused will in every case be an enemy national. Trials will be held 
before military commissions, with military judges and under military law. Any 
sentences which muy be imposed will be carried out by military authority. 

ae * * * * * * 


On the basis of the foregoing discussion, it is concluded that the position of 
Commissioner for the United States on the United Nations War Crimes Commis- 
sion is not a civil office within the meaning of section 1222 of the Revised Stat- 
utes, supra, and that appointment to that position of an officer of the United 
States Army on the Active list will not operate to vacate his commission in the 
Regular Army. 


Section 1222, Revised Statutes, referred to in your letter, provides: 


No officer of the Army on the active list shall hold any civil office, whether by 
election or appointment, and every such officer who accepts or exercises the func- 
tions of a civil office shall thereby cease to be an officer of the Army, and his 
commission shall thereby be vacated. 


Provision for expenses for participation by the United States in the 
United Nations War Crimes Commission was first made in the De- 
partment of State Appropriation Act, 1946, under the heading 
“United Nations Commission for the Investigation of War Crimes” 
as follows (59 Stat. 180) : 

For all necessary expenses of the participation by the United States in the 

United Nations Commission for the Investigation of War Crimes, including per- 
sonal services without regard to civil-service and classification laws; travel ex- 
penses without regard to the Standardized Government Travel Regulations and 
the Subsistence Expense Act of 1926, as amended; representation allowances 
in accordance with the Act of May 24, 1924 (22 U. 8. C. 12) ; stenographic report- 
ing and other services by contract, books of reference and periodicals, and the 
rent of office space, without regard to section 3709 of the Revised Statutes; 
printing and binding; and the share of the United States in the expenses of the 
secretariat of the Commission $60,000. [Italics supplied.] 
At the hearings before a subcommittee of the Committee on Appro- 
priations, House of Representatives, 79th Congress, First Session, on 
the Department of State appropriation bill for 1946, H. R. 2603, it 
was stated with respect to the foregoing provision (see report of the 
hearings, page 78 et seq.) : 

Mr. HAckwortnu. It is proposed to go on with the work of the War Crimes 


Commission in which we have been participating. That Commission, as you 
may know, was established in October 1943, and we used, out of the President’s 
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emergency fund, the necessary funds for carrying on the work up to the end of 
December 1944. By reason of the fact that Congress had passed an act prohibit- 
ing the use of the emergency fund for such an organization, we came to the 
Congress last December and asked for funds to carry us over to the end of the 
fiscal year 1945. 

Mr. Rasaut. You came to the Deficiency Committee. 

Mr. HackwortH. Yes. That appropriation failed, and as a result we have 
not been able to send our man to London, and we are now asking for funds to 
enable us to go on with this work the next fiscal year, 1946. 


DUTIES OF THE COMMISSION 


Mr. Rasavt. Tell us roughly what the work of the Commission consists of. 

Mr. HackwortH. The Commission was established to investigate war crimes, 
after statements made by the President, the Secretary of State, and various 
foreign governments concerning the necessity of punishin® war criminals. After 
the Commission was under way for a short time it was given the additional duty 
of making recommendations to the governments with respect to procedural 
matters, and at the present time those are the functions of the Commission; 
namely, to investigate war crimes cases and to make recommendations with 
respect to methods of procedure in handling the cases. Briefly, that is about the 
situation as it stands today. 

* 7 ~ * * > 

Mr. Rasavt. Is the War Crimes Commission meeting now? 

Mr. HAackwortTH. It is. 

Mr. RaBavut. Have you got a representative on it? 

Mr. HAackwortH. We have. Lieutenant Colonel Hodgson, a War Department 
man, is on the Commission. 

Mr. RaBAuT. How many members would you have on the Commission? 

Mr. HackworTH. Before the appropriation failed we had a Commissioner and 
a Deputy Commissioner; Colonel Hodgson was the Deputy Commissioner. He 
is carrying on. 

Mr. RaBaut. Who was the Commissioner? 

Mr. HackwortH. The Commissioner was Mr. Pell of New York State. 


ALLOCATION OF FUNDS APPROPRIATED 


Mr. RaBaut. How do you propose to spend this $60,000? 

Mr. HackwortnH. It will go to pay the salaries of our representative on the 
commission and his assistants, rent, heat and light, living allowances, and our 
contribution to the over-all expenses of the commission, which thus far has been 
comparatively small. [Italics supplied.] 

Mr. RAsavt. That expense of ours, I suppose, is broken down so as to be com- 
mensurate with that of Great Britain? 

Mr. HAckWworTH. Yes; the over-all expense, as I remember now, is prorated on 
an equal basis. The basic contribution is on an equal basis, 400 pounds a year. 
Anything in excess is on a prorated basis. Each country contributes an equal 
amount to the over-all expenses. 


NUMBER OF EMPLOYEES 


Mr. Rasavut. How many employees do you have in the set-up? 

Mr. HackwortH. Our set-up has been very small. We have had Mr. Pell, and 
provision for an assistant to him, who has not been appointed. There is pro- 
vision for two people at $5,600 a year; an administrative assistant and two 
clerk-stenographers. 

> * * 7 ” © * 

Mr. Jones. As I understand there is no basic authority for this commission. 

Mr. HackwortH. For this War Crimes Commission? 

Mr. Jones. Yes. 

Mr. HackwortH. There is no basic law here that I know of. 


Thus, from the said appropriation provision and what was brought 
out at the hearings, it would appear that while the position of com- 
missioner for the United States on the United Nations War Crimes 
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Commission was not expressly created by statute, it was legislatively 
recognized as existing under the jurisdiction of the Department of 
State—a civil agency of the Government—for an indefinite period, 
on a civil salary basis, with representation allowances as authorized 
for civil officers of the Department of State by section 12 of the act 
of May 24, 1924, 43 Stat. 142, as amended, 22 U.S. C. 12, and that such 
position originally was filled by a civil representative of the Govern- 
ment. In view of such circumstances, this office would not be war- 
ranted in concluding on the present record that such position is not a 
“civil office” within the meaning and intent of that term as used in 
section 1222, Revised Statutes, supra. See decision of November 2, 
1945, 25 Comp. Gen. 377, and the authorities cited and discussed 
therein. In that situation, this office would appear necessarily re- 
quired to question the continued payment of pay and allowances to 
an officer on the active list of the Regular Army if he should accept 
or exercise the functions of the commissionership for the United 
States on the United Nations War Crimes Commission, unless and 
until it should be judicially determined that he had not thereby va- 
cated his commission in the Army (1 Comp. Gen. 499), or unless the 
President finds that the utilization of an officer on the active list of 
the regular Army on this commission will aid in carrying out the 
purposes set forth in section 1, Title I, of the First War Powers Act 
of December 18, 1941, 55 Stat. 838. 


(B-58750) 


FEDERAL EMPLOYEES PAY ACT OF 1946—SUPERVISING CONCILIATION 
COMMISSIONERS 






The maximum per diem rate of $10 which may be fixed by the court for super- 
vising conciliation commissioners (11 U. 8. Code 203 (b)), as increased to 
$11.46 per diem by operation of section 521 of the Federal Employees Pay 
Act of 1945, is further increased by 14 per centum by operation of section 6 
(a) of the Federal Employees Pay Act of 1946. 25 Comp. Gen. 158, amplified. 

The $250 per annum increase in basic compensation authorized for judicial 
employees by section 6 (a) of the Federal Employees Pay Act of 1946, when 
more than the percentage increase authorized therein, provided such $250 
rate does not exceed 25 per centum of the old rate, is applicable on a pro rata 
basis in the case of persons not in a pay status on each workday in a year. 


Acting Comptroller General Yates to the Director, Administrative Office of the 
United States Courts, June 27, 1946: 


I have your letter of June 17, 1946, as follows: 


Inasmuch as vouchers covering the statutory per diems claimed by Supervising 
Conciliation Commissioners for their services are paid by the disbursing officer 
of this office, upon approval by our Audit Section, the question has arisen regard- 
ing the formula to follow in applying to the compensation of these officers the 
benefits of Section 2 (a) of the Federal Employees Pay Act of 1946 (Public Law 
390, 79th Congress, approved May 24, 1946). 
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Supervising Conciliation Commissioners are appointed by the respective United 
States District Courts and have such supervisory functions as the court may by 
order specify ; their compensation consists of a per diem allowance fixed by the 
court in an amount not in excess of $10.00 per day, payable out of the Treasury 
(11 USC, Supplement IV, 203 (b)). Your decision addressed to this office under 
date of August 7, 1945 (B-51326) [25 Comp. Gen. 158] holds that the maximum 
rate of $10.00 per diem authorized to be paid each Supervising Conciliation Com- 
missioner is increased to $11.46 by operation of Section 521 of the Federal Em- 
ployees Pay Act of 1945 (Public Law 106, approved June 30, 1945), provided the 
court in its discretion, as provided by statute, desires to fix the per diem rate 
at the increased maximum. This ruling also cited as pertinent the formula con- 
tained in a prior ruling (B—47471) [25 Comp. Gen. 138] to the Attorney General 
regarding bailiffs. 

Under Section 5 (a) [6 (a)] of the Federal Employees Pay Act of 1946 the 
first sentence of Section 501 [521] of the Federal Employees Pay Act of 1945 is 
amended by adding thereto the following: “plus (A) 14 per centum of his rate 
of compensation (including the additions thereto resulting from the application 
of the foregoing percentages), or (B) $250.00 per annum, whichever is the greater, 
except that such rate of compensation shall not be increased by more than 25 per 
centum.” 

I request, therefore, your advice as to whether the formula heretofore pre- 
scribed may be used in computing the new maximum allowable to Supervising 
Conciliation Commissioners, subject, of course, to affirmative action by the court, 
by adding 14 per centum to the former per annum equivalent to the daily rate of 
$11.46, which indicates a new rate of $13.06. Secondly, would those officers earn- 
ing less additional compensation than $250.00 per annum at the rate of 14% 
receive 25% of the old per diem rate of $11.46 for the days actually worked? 

As the courts must first fix by appropriate order the new rates, and as the 
new Pay Act becomes effective July 1, 1946, I ask that your answer be given at 
the earliest possible date. 


In view of the provisions of section 6 (a) of the Federal Employees 
Pay Act of 1946, 60 Stat. 217, which are set forth in the above-quoted 
letter, it is clear that a court is authorized to increase by 14 per centum, 
effective July 1, 1946, the maximum basic daily rate of $11.46 there- 
tofore payable to a supervising conciliation commissioner. Therefore, 
the first question presented in your letter, swpra, is answered in the 
affirmative. 

With respect to your second question, it appears that a reasonable 
interpretation of the statutory provision in question requires the con- 
clusion that the alternate increase of $250 per annum prescribed 
thereby contemplates persons in a pay status on each workday in a 
year and is for application on a pro rata basis in the case of persons 
not so employed. Compare in this connection the provisions of sec- 
tion 604 (d) of the Federal Employees Pay Act of 1945, 59 Stat. 295, 
304, prescribing the rule for following in a case where it is necessary to 
convert a basic monthly or annual rate to a basic weekly, daily, or 
hourly rate. As the increase of 14 per centum on the maximum basic 
daily rate of $11.46 previously payable to a supervising conciliation 
commissioner gives a daily increase of $1.60 and there are 260 working 
days in a year it is obvious that the increase exceeds the rate of $250 
per annum. Consequently, your second question is answered in the 
negative, 
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(B-57383 ) 
PROPERTY—PUBLIC—DISPOSAL 


The execution by the Department of State of an agreement proposing, in effect, 
permanently to vest in a globe manufacturer the beneficial ownership of 
Government drawings for an aeronautical globe map in that the manu- 
facturer would be granted the irrevocable and exclusive right to make 
printing plates from photographic negatives of such drawings to be used 
in printing maps for covering globes for sale to the public, as well as to the 
Government at reduced prices, would, in the absence of specific statutory 
authority, be in violation of Article IV, Section 3, Clause 2, of the Consti- 
tution of the United States, granting the Congress the exclusive jurisdiction 
to dispose of Government property. 17 Comp. Gen. 1070, and 18 id. 967, 
distinguished. 


Acting Comptroller General Yates to the Secretary of State, June 28, 1946: 
Reference is made to your letter of April 20, 1946, as follows: 


For some period of time the Department has been developing an air route 
globe which is needed in order to permit a better understanding of problems of 
aviation which, of course, are assuming greater importance every day. Along 
with the air route globe the Department has been developing a transparent 
plastic hemisphere which can be superimposed on top of a globe and permit 
ready calculation of air routes and distances and comparisons of land and 
sea areas. In order that this plastic hemisphere can be used properly a slight 
adaptation has to be made of the present globes so as to insure complete sphericity. 

The Weber Costello Company, a corporation organized and existing under the 
laws of Illinois and one of the largest concerns in the United States devoted to 
the preparation of globes, maps and other geographical aids, has been cooperat- 
ing with the Department in the development of this program and has previously 
furnished the Department with air route globes which have already proved 
their usefulness. It is expected that the new globe, particularly when used in 
conjunction with the plastic hemispheres, will be even more useful. 

The air route globe, the production of which Weber Costello is willing to 
undertake, will be far more accurate than any other air route globe produced 
up to this time and could be used to advantage by commercial firms and by 
schools and colleges throughout the country, and the Department would be 
only too glad to have such use made of the globes as to promote American busi- 
ness interests and foster a better understanding of geographical relations among 
the population as a whole. 

Hence, the Department would see no objection from a policy standpoint to 
the distribution of the globes on a commercial basis by Weber Costello. More- 
over, Weber Costello, if it is given the privilege of distributing the globes com- 
mercially, is willing to assume part of the cost of producing the new type of globe 
which would naturally result in a financial benefit to the Government. The 
plan, therefore, is to enter into a contract with Weber Costello whereby Weber 
Costello would agree to produce the globes on the basis of prints which have 
been corrected and revised by the Government and agree to assume part of the 
estimated cost of such production. It is believed that the proposed arrange- 
ment is of advantage to the Government and that there are no reasons either 
in policy or law which would render the entry into such an agreement undesir- 
able. It is recognized, nevertheless, that Weber Costello would be deriving 
an advantage (for which, of course, it gives a corresponding benefit to the 
Government) from the use of material which was prepared in cooperation with 
the Government. 

It is not believed that the fact that Weber Costello might derive such an 
advantage would militate against the agreement, as it has been customary, 
particularly in the war years, for Government technicians to lend their assist- 
ance to private industry in working out problems, the solution of which, although 
beneficial to the Government, would also result in a benefit to private industry. 
In fact, there are two decisions of the Comptroller General relating to the 
sale of reports of hearings by a stenographic reporting company which would 
seem to offer a precedent for the present situation, namely 17 C. G., 1070, and 
18 C. G., 967. In both these opinions the right of the Government to permit 
the sale to the general public of stenographic proceedings of certain hearings in 
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which the public is interested, was impliedly approved. While the facts of the 
cases are different, the principle would appear to be the same. 

In view of the facts recited in this letter, you are requested to inform the 
Department if you have any objections to the consummation of the attached 
contract between the United States Government and the Weber Costello Company. 


It is understood from the terms of the proposed agreement enclosed 
with your letter that, in connection with the production of the globes, 
your Department will prepare drawings from which photo-negatives 
will be made, said photo-negatives to be given to the contractor for 
use in making the printing plates for the printing of the globe covers; 
that the said printing plates made by the contractor are to remain its 
property ; and that the contractor will be permitted to sell such globes 
to the general public, the right accorded to it in that regard to be to 
the exclusion of any other person, firm, etc. In return for the privilege 
thus given the contractor the Government is to be given the right to 
purchase the globes, in stated lots, at a price lower than normally would 
be the case. 


The details of the foregoing arrangement appear to be embodied in 


paragraphs Nos, 1, 2, 4, 5, and 11 of the proposed contract, which pro- 
visions are as follows: 


1. The Government shall prepare drawings for an Aeronautical globe which 
shall be truly spherical, said drawings being prepared upon a 1’’ grid of parallels 
and meridians experimentally proven to be highly accurate as printed upon 
special globe paper regularly used by Weber Costello and as hand-mounted on 
a truly spherical ball 12.125 inches in diameter, said drawings being based so 
far as feasible upon the impressions of the Weber Costello “Reality” 16-inch 
geographical globe which is flattened at the poles. 

2. The Government shall furnish to Weber Costello photographic negatives 
from which printing plates may be made adapted to the printing of an Aero- 
nautical globe map or cover for a truly spherical globe 12.125 inches in diameter; 
said printing plates to be made by Weber Costello and to remain the property 
of Weber Costello; and the Government to retain a duplicate set of photographic 
negatives for special and possible emergency use, it being mutually understood 
and agreed that these duplicate negatives shall at all times hereafter remain the 
property of the Government, subject to the terms and conditions and limitations 
as to use herein recited. 

ca ” +. + * * * 


4, It is hereby mutually understood and agreed that the use of said’ duplicate 
copies of the negatives, which are referred to hereinbefore, is and shall be limited 
to use by the Department in the manufacture of geographical globe maps and the 
revision or correction thereof, or parts thereof or parts therefor, to be mounted 
on spherical globe balls to be manufactured exclusively by Weber Costello. 

5. The Department agrees that it will not at any time, during the existence 
of this agreement or thereafter, loan or sell or otherwise furnish or supply to any 
competitor or competitors of Weber Costello, or to any other person, firm, cor- 
poration or association, any complete geographical globe map or parts thereof 
in the manufacture or production of which said duplicate negatives, herein re- 
ferred to, were employed. 

a * * . * ao + 


11. In return for the assumption by Weber Costello of the cost of producing 
the new cutting dies, steel molds and rings, the Government authorizes Weber 
Costello to distribute the Aeronautical globes to schools and colleges and else- 
where, provided that it is clearly understood that such authorization shall in 
no sense constitute an endorsement of the globe by the Government and that 
Weber Costello will in no event represent the globe as having been endorsed by 
the Government. 


It is apparent from the above-quoted provisions that the drawings, 
referred to in paragraph 1, and the photographic negatives thereof, 
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referred to in paragraph 2, are the property of the United States and 
that, under the terms of the other above-quoted paragraphs of the 
proposed agreement, substantial property rights in the drawings and 
photographic negatives would be transferred to the contractor and 
would remain its property, irrevocably and exclusively, except for the 
limited rights retained by the United States. On the other hand, the 
execution of the proposed agreement would operate to divest the 
United States of practically all rights which it may have in the draw- 
ings and photographic negatives and would limit its use thereof to 
the manufacture of globe maps, and the revision or correction thereof, 
to be mounted on spherical globe balls to be manufactured exclusively 
by the proposed contractor. 

Under such circumstances, it would seem that the primary question 
for determination is whether the contemplated agreement violates the 
provision relative to the disposition of Government property contained 


in Article IV, Section 3, Clause 2, of the Constitution of the United 
States, as follows: 


The Congress shall have Power to dispose of and make all needful Rules and 


Regulations respecting the Territory or other Property Belonging to the United 
States * * *, 


The courts uniformly have held that such provision confers on the 
Congress exclusive jurisdiction to dispose of the land or other property 
of the United States and that there is no power in the head of an 
executive department of the Government to take such action without 
specific legislative authority therefor. Jrvine v. Marshall, 20 How. 
558; Wisconsin R. Co. v. Price County, 133 U. S. 496; Light v. United 
States, 220 U. 8. 523; United States v. Forbes, 259 F. 385. And this 
restriction applies not only in respect to real property but extends with 
equal force to personal property belonging to the Government, whether 
tangible or intangible. United States v. Nicoll, 1 Paine (U. S.) 646 
(F. case 15879) ; Royal Indemnity Company v. United States, 313 U.S. 
289 ; and see, particularly, 34 Op. Atty. Gen. 320. 

Accordingly, since, as heretofore pointed out, the proposed agree- 
ment apparently contemplates a permanent vesting of the beneficial 
ownership of the Government drawings in the private contractor, I am 
of the opinion that, in a real sense there would result a diminution of 
the property of the Government or its control over said property which, 
in the absence of specific statutory authority therefor, is not author- 
ized. The decisions of this office cited in your letter—17 Comp. Gen. 
1070, and 18 Comp. Gen. 967—pertaining to the sale to the public of 
copies of stenographic reports of administrative proceedings, did not 
involve the question of the disposition of property belonging to the 
United States and are not applicable to the instant contract. 

However, in view of the principles set forth in the opinion of the 
Attorney General cited above, 34 Op. Atty. Gen. 320, the execution of 
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an agreement providing for the grant of a nontransferable, nonexclu- 
sive, revocable license to the contractor to use the Government-owned 
drawings would not appear to be objectionable. 


(B-57703) 


COMPENSATION—DOUBLE—RETIRED OFFICER APPOINTED AS 
ADJUTANT GENERAL OF HAWAII 


A retired Army officer appointed by the President as Adjutant General of 
Hawaii (32 U. 8. Code 12), the duties of which position are confined to 
those prescribed by Territorial laws for which compensation is payable 
from Territorial funds, is not to be regarded as holding a position “under 
the United States Government” within the meaning of section 212 of the 
act of June 30, 1932, limiting to $3,000 per annum the combined rate of 
retired pay and civilian compensation, and, therefore, may continue to 
receive retired pay and, concurrently, compensation as Adjutant General. 


Acting Comptroller General Yates to the Administrator of Veterans’ Affairs, 
June 28, 1946: 


Consideration has been given your letter of May 6, 1946, as follows: 


Your decision is requested with respect to whether Section 212, Public 212, 
72nd Congress, prohibits the receipt concurrently of retirement pay under Public 
No. 18, 76th Congress, and salary as a civilian employee of the Territory of 
Hawaii in the case of Perry Myers Smoot, C-789,815. 

The above named veteran was on active duty with the Army of the United 
States from May 25, 1941, to August 2, 1945, Certification of the War Department 
dated February 9, 1946, shows that the veteran is entitled to retirement pay in 
the amount of $375.00 monthly from August 3, 1945, for arthritis, involving 
several vertebrae; periarthritis of left shoulder, left wrist, fingers of left hand; 
and atrophy of muscles, upper left extremity, which disability was not incurred 
in combat with an enemy of the United States or as the result of an explosion 
of an instrumentality of war in line of duty. Based on this certification, the 
veteran has been authorized retirement pay in the amount of $375.00 monthly 
from August 8, 1945. 

The veteran was advised by letter dated February 25, 1946, that Section 212, 
Public No. 212, 72nd Congress, provides in effect that no Federal employee, 
employee of the municipal government of the District of Columbia, or employee 
of any corporation, the majority of the stock of which is owned by the United 
States, shall be entitled during the period of such employment to retired pay 
from the United States on account of service as a commissioned officer at a 
rate in excess of an amount which when combined with the annual rate of 
compensation from such employment makes the total rate from both sources 
more than $3,000.00 annually, but that said provisions are not for application 
if the disease or injury for which retirement pay has been authorized was 
incurred in combat with an enemy of the: United States or was the result of 
an explosion of an instrumentality of war in line of duty. 

Under date of March 6, 1946, the veteran replied by letter, in which the 
following appears: 

“This acknowledges your letter cited above and the Subject of my retirement 
and claim under Sec, 5, Public #18, 76 Congress. 

“Upon my receipt of a letter dated 9 Feb., 1946 from the Adjutant General of 
the Army that I had been certified to your Bureau for retirement pay I wrote 
you 27 Feb., 1946, stating I desired the retirement pay and gave my local 
address (as shown on this letter). 

“In regards to the provisions of Sec. 212, Public 212, 72d. Congress relating 
to receipt of a government salary and retirement pay concurrently I have a 
question on this for your legal interpretation. My “civilian” employment for 
the past 23 years has been that of the Adjutant General of Hawaii, an appoint- 
ment by the President of the United States, but which appointment does not 
carry any provisions for pay or salary or compensation. With the exception of 
my recent 4 years and 5 months active duty in the AUS I have been paid a 
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regular salary by the Territory of Hawaii. Such salary has come from the 
general revenues of the Territory as collected thru taxes; non-Federal ones. 

“Since resuming my full duties as The Territorial Adjutant General as of 
August 3, 1945, I have not been receiving any pay or remuneration whatsoever 
from any source but will undoubtedly be reimbursed for my services by the 
Territorial Legislature at its next Session, now set for the Spring of 1947. 

“Question: Am I entitled to both the Territorial stipend and the retired 
pay for the same concurrent period of service?” 

Section 11, Title 32, U. S. C., relating to the National Guard, provides that 
there shall be appointed in each State, Territory, and the District of Columbia 
an Adjutant General, who shall perform such duties as may be prescribed by 
the laws of such State, Territory, and District respectively. Section 12, Title 
82, U. S. C., provides that the Adjutant Generals of the Territories and the Dis- 
trict of Columbia shall be appointed by the President with such rank and quali- 
fications as he may prescribe, and each Adjutant General shall be a citizen of 
the Territory for which he is appointed. Your attention is also invited to 
Sections 20 and 21, Title 32, U. 8S. C. 

Public Law 126, 79th Congress, approved July 3, 1945, entitled, “An Act Making 
appropriations for the Military Establishment for the fiscal year ending June 
80, 1946, and for other purposes,” provides among other things that: 

“No part of the appropriations made in this Act shall be available for pay, 
allowances, or traveling or other expenses of any officer or enlisted man of the 
National Guard who may be drawing a pension, disability allowance, disability 
compensation, or retired pay (where retirement has been made on account of 
physical disability or age) from the Government of the United States: Provided, 
That nothing herein shall be construed as barring the continuance of adjutants 
general in a federally recognized status without pay under this Act.” 


Section 212 of the Economy Act of June 30, 1932, 47 Stat. 406, 
provides: 


Sec. 212. (a) After the date of the enactment of this Act, no person holding a 
civilian office or position, appointive or elective, under the United States Gov- 
ernment or the municipal government of the District of Columbia or under any 
corporation, the majority of the stock of which is owned by the United States, 
shall be entitled, during the period of such incumbency, to retired pay from the 
United States for or on account of services as a commissioned officer in any of 
the services mentioned in the Pay Adjustment Act of 1922 [U. S. C., title 37], at 
a rate in excess of an amount which when combined with the annual rate of 
compensation from such civilian office or position, makes the total rate from 
both sources more than $3,000; and when the retired pay amounts to or exceeds 
the rate of $3,000 per annum such person shall be entitled to the pay of the civilian 
office or position or the retired pay, whichever he may elect. As used in this 
section, the term “retired pay” shall be construed to include credits for all service 
that lawfully may enter into the computation thereof. 

(b) This section shall not apply to any person whose retired pay plus civilian 
pay amounts to less than $3,000: Provided, That this section shall not apply to 
regular or emergency commissioned officers retired for disability incurred in 
combat with an enemy of the United States. 


The foregoing statute constitutes no bar to a retired Army officer 
holding an office or position whether under the United States Gov- 
ernment or under a Territory if no compensation is paid to him from 
Federal funds as salary of such position. It appears from your sub- 
mission that while the retired Army officer was appointed Adjutant 
General for the Territory of Hawaii by the President in accordance 
with 32 U.S. C. 12, he will receive no compensation from the United 
States as Adjutant General and accordingly said section 212 of the 
Economy Act, supra, is not for application in this case—the holding 
of that position not being “under the United States Government” but 


rather under the Government of the Territory of Hawaii. 
702905"—46—-vol. 25-60 
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There has not been overlooked section 1 of the act of March 3, 1917, 
39 Stat. 1106, which provides: 

* * * ‘That on and after July first, nineteen hundred and nineteen, no 
Government official or employee shall receive any salary in connection with his 
services as such an official or employee from any source other than the Govern- 
ment of the United States, except as may be contributed out of the treasury of 
any State, county, or municipality, and no person, association, or corporation 
shall make any contribution to, or in any way supplement the salary of, any 
Government official or employee for the services performed by him for the Gov- 
ernment of the United States. Any person violating any of the terms of this 
proviso shall be deemed guilty of a misdemeanor, and upon conviction thereof 
shall be punished by a fine of not less than $1,000 or imprisonment for not less 


than six months, or by both such fine and imprisonment as the court may 
determine. 


While the Adjutant General is required to be appointed by the Presi- 
dent of the United States, his duties are confined to such as are pre- 
scribed by the laws of the Territory, 32 U. S. C. 11, therefore, he is 
not an officer of the United States, but of the Territory. 

Answering your questions specifically, you are informed that sec- 
tion 212 of the Economy Act does not prohibit the receipt concurrently 
of retired pay from the United States as an Army officer and salary 
as an Adjutant General of the Territory of Hawaii, paid from terri- 
torial funds. 


(B-57857) 


ADVERTISING—SUFFICIENCY—NATION-WIDE STENOGRAPHIC 
SERVICES 


The action of procurement officials in denying the request of an otherwise eligible 
prospective bidder for an invitation to bid on nation-wide stenographic re- 
porting services on the ground that 12 years ago it performed a particular 
contract in a manner deemed unsatisfactory constitutes a violation of the 
advertising for bids requirements of section 3709, Revised Statutes, and 
credit for any payments made under a purported contract awarded under 
such circumstances will be withheld in the responsible officer’s accounts. 
25 Comp. Gen. 859, amplified. 


Acting Comptroller General Yates to the Chairman, National Mediation Board, 
June 28, 1946: 

There has been considered your letter of June 14, 1946, relative to 
office letter of June 12, 1946, B-57857, 25 Comp. Gen. 859, wherein you 
were advised that credit would be withheld in the responsible officer’s 
account for any payments made under a certain contract awarded to 
the Alderson Company and covering the furnishing of nation-wide 
stenographic reporting services for the National Mediation Board 
during the fiscal year 1947. The basis for such holding was the dis- 
closure that at least one prospective bidder was denied the privilege of 
competing for the contract in contravention of section 3709, Revised 
Statutes. Also, it appearing that bids were solicited from only four 
firms for services to be- performed on a nation-wide basis, you were 
advised of the requirement that the needs of the service be so adver- 
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tised as to reasonably assure the Government the benefits which flow 
from full and free competition. 

It appears from your letter and from informal advice received from 
an official of your agency that the Acme Reporting Company was de- 
nied the opportunity to compete for the contract involved for the 
reason that it represents a firm whose work for the National Mediation 
Board under a reporting contract for the fiscal year 1934 proved un- 
satisfactory. You state that the Board received many complaints 
regarding the character of the work of the said firm and, in addition, 
certain irregularities were brought to light in connection with the per- 
formance of the said contract. 

While it may be, as indicated above, that the protesting company 
represents a firm which on the above referred to occasion furnished 
unsatisfactory service, nevertheless, there can be no doubt that the 
action of the National Mediation Board in denying the request of the 
Acme Reporting Company for an invitation to bid was improper and 
contrary to the law in respect to advertising. The mere fact that 12 
years ago it performed a particular contract in a manner deemed 
unsatisfactory constitutes no reasonable basis for a presumption that 
the Acme Reporting Company or the firm it represents is not in a 
position to furnish adequate reporting services at this time. To the 
contrary, informal advice has been received in this office that the said 
company recently has competed for and has secured certain reporting 
contracts let by other Government establishments, and there has not 
been brought to the attention of this office any instance, other than that 
to which you refer, where the services of the firm were deemed unsatis- 
factory or that there existed any irregularities in performance such 
as mentioned in your letter. 

In view of the foregoing, there appears no basis for a conclusion 
different from that stated in my letter of June 12, 1946, in view of 
which I again have to advise that credit for any payments made 
under the contract involved will be withheld in the responsible officer’s 
account. 


(B-57918) 


TRANSPORTATION OF DEPENDENTS—FROM POINTS SELECTED 
INCIDENT TO ASSIGNMENT TO SEA DUTY 


Navy personnel who, upon assignment to sea duty, have had their dependents 
transported at Government expense to a selected point pursuant to the war- 
time act of November 28, 1943, may be furnished further transportation of 
dependents to a new permanent station, under circumstances to which are 
applicable the provisions of section 12 of the Pay Readjustment Act of 1942, 
not to exceed the cost from the station from which they traveled under the 

wartime act less the cost of the initial travel of said dependents under such 
act, provided the restriction in Navy regulations promulgated under the 1943 
act against such further transportation be removed. 

The present restriction in Navy regulations respecting further transportation 
of dependents of Navy personnel from selected points to which transported 
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pursuant to the act of November 28, 1943, upon assignment to sea duty, 
may, in the light of changed conditions, be so removed as to permit trans- 
portation of dependents pursuant to said act to new home yards or home 
ports in the United States for the vessels to which assigned, from the 
selected point or, at a cost not to exceed that from such selected point, from 
a point to which the dependents traveled in the interim at personal expense. 


Assistant Comptroller General Yates to the Secretary of the Navy, June 28, 1946: 

There has been considered your letter of May 16, 1946 (JAG:IT: 
WG: mh L20-4/MM (1)), enclosing a letter from the Deputy Chief 
of Naval Personnel and Assistant Chief of the Bureau of Naval Per- 
sonnel dated March 12, 1946, with related correspondence, and re- 
questing decision on the specific questions presented in paragraph 
6 of said enclosed letter as to whether it will be permissible, and not 
in violation of existing law, to change the instructions contained in 
SecNav Ltr Pers-814-LF L20-4, 23 Dec. 1943, issued pursuant to the 
act of November 28, 1943, 57 Stat. 593, and reprinted on page 77, Navy 
Department Bulletin, JanJune 1944 Edition, so as to provide that, 
upon change of station between vessels having different home yards 
and/or home ports, or on change in home yard or home port of the 
vessel to which attached, naval personnel who theretofore had ob- 
tained transportation for dependents to points of their own selection 
upon assignment to sea duty may obtain further transportation for 
their dependents under the provisions of section 12 of the act of June 
16, 1942, 56 Stat. 364, 365, 366, incident to such subsequent change of 
station. 

Paragraph 5 of section 12 of the above-cited act provides, insofar 
as here material, as follows: 

When any officer, warrant officer, or enlisted man above the fourth grade, 
having dependents as defined in section 4 hereof, is ordered to make a per- 
manent change of station, the United States shall furnish transportation in 
kind from funds appropriated for the transportation of the * * * Navy, 
the Marine Corps, the Coast Guard * * * to his new station for such de- 
pendents: Provided, That for persons in the naval service the term “permanent 
station” as used in this section shall be interpreted to mean a shore station or 
the home yard or home port of the vessel to which the person concerned may be 
ordered; and a duly authorized change in home yard or home port of such 
vessel shall be deemed a change of station: Provided further, That if the cost 
of such transportation exceeds that for transportation from the old to the new 
station, the excess cost shall be paid to the United States by the officer, warrant 
officer, or enlisted man concerned: * * * And provided further; That in lieu 
of transportation in kind authorized by this section for dependents, the Presi- 
dent may authorize the payment in money of amounts equal to such commercial 


transportation costs for the whole or such part of the travel for which trans- 
portation in kind is not furnished when such travel shall have been completed. 


The above-quoted provisions of the said act of June 16, 1942, cover 
the transportation of dependents of naval personnel under normal 
conditions. Further provisions for their transportation, effective for 
the duration of the present wars and for six months after the termina- 


tion thereof, are contained in the act of November 28, 1943, 57 Stat. 
593, which provides in section 1— 


That officers and enlisted men of the Navy, Marine Corps, and Coast Guard, 
and the reserve components thereof when on active duty, of grades entitling them 
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to transportation of dependents and household effects on change of station (a) 
when on duty at places designated by the Secretary of the Navy as within zones 
from which their dependents should be evacuated for military reasons or for 
the purpose of relieving congestion in the vicinity of naval activities or where 
Government quarters for their dependents are not available; (b) or upon transfer 
or assignment of such officers and enlisted men to sea duty, as such duty may 
be detined by the Secretary of the Navy; (c) or upon transfer or assignment 
of such officers and enlisted men to duty at places where their dependents for 
military reasons are not permitted to join them or where Government quarters 
for their dependents are not available, may, upon application of such personnel 
or their dependents, be allowed, subject to such regulations as the Secretary of 
the Navy may prescribe, transportation for their dependents and household ef- 
fects, including packing, crating, and unpacking thereof, from their stations or 
places of storage in the United States to any other points in the United States, 
and from such points to new stations in the United States to which such personnel 
may be subsequently ordered for duty, and at which their dependents are not re- 
stricted from joining them or Government quarters for their dependents are 
available. 

The regulations here in question issued December 23, 1943, by the 
Secretary of the Navy, pursuant to the above cited act of November 
28, 1943, are as follows: 

Upon assignment to (a) sea duty * * * the obtaining of transportation or 
reimbursement for travel of dependents under the authority contained in para- 
graph 3 of this letter [the act of November 28, 1943] is optional on the part of 
the applicant or claimant concerned and if not desired may be obtained under 
existing instructions as outlined in the Navy Travel Instructions, Marine Corps 
Manual, or Pay and Supply Instructions of the Coast Guard. It is imperative, 
therefore, that applications or claims for transportation of dependents clearly 
indicate whether the transportation or reimbursement is requested in accordance 
with paragraph 8 of this letter. To accomplish this, a statement in the following 
form must be entered on the application (S&A Form 33) or on the claim (Standard 
Form 1012): “The transportation or reimbursement requested herein (insert 
“is” or “is not” as elected by the applicant or claimant) in accordance with 
paragraph 3 of the Secretary of the Navy’s letter of 23 Dec. 1943.” When trans- 
portation has been furnished or reimbursement made in accordance with para- 
graph 3 of this letter, no further transportation at the expense of the Government 


is authorized until the officer or enlisted man is ordered to a new permanent 
shore station in the United States. * * * 


It is stated in the letter of March 12, 1946, that the effect of the 
above-quoted regulations is to prohibit further transportation of de- 
pendents of naval personnel who, upon assignment to sea duty, have 
elected to receive transportation, or reimbursement in lieu thereof, to 
a selected place in the United States, notwithstanding a subsequent 
transfer between vessels or a change in the home yard or home port 
of vessels to which they are attached, and that such restriction was 
logical and desirable under conditions prevailing at that time when 
the assignment of vessels to home yards and home ports had no relation 
to the actual location of the vessels to which the personnel concerned 
were attached, but that with the return of vessels to the United States 
and normal operation in the waters adjacent to the home yard or home 
port to which the vessels are assigned, it is highly desirable that trans- 
portation of dependents be authorized to the home yard or home port 
of the vessel to which the officer or man is assigned. Further, it is 
stated, in substance, in the concluding paragraph of said letter of 
March 12, 1946, that there are numerous naval ratings who are not 
subject to rotation between shore and sea duty but who serve continu- 
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ously at sea and, no doubt, on the date of the expiration of the ef- 
fective period of the act of Noyember 28, 1943, there will be a number 
of dependents at points previously selected, as the personnel concerned 
still will be on sea duty although they may have made changes between 
vessels in the meantime. 

Under the permanent law the right to transportation of dependents 
accrues on the effective date of orders to make a permanent change of 
station and dependents of naval personnel may.be furnished trans- 
portation to the new permanent station to the extent of the Govern- 
ment’s obligation at any time prior to receipt of notice of a subsequent 
change of station. 9 Comp. Gen. 439, 440. It is understood that the 
restriction imposed by the regulations of December 23, 1943, upon 
personnel who elected to transport their dependents to a selected point 
at Government expense, denying them further transportation for 
dependents until such time as such personnel are ordered to new per- 
manent shore stations in the United States, was designed to further 
the purpose of the act of November 28, 1943, to relieve congestion at 
coastal points resulting from assignments to sea duty. Should it be 
determined that the conditions which prompted this restriction no 
longer exist, no reason is perceived why said regulations should not 
be relaxed within the terms of said act of November 28, 1943, to con- 
form to conditions now found to prevail. It has been held that travel 
under the permanent law may be administratively prohibited by reason 
of military necessity or expediency in connection with actual military 
or naval operations. Culp v. United States, 76 C. Cls. 507. There- 
fore, under the provisions of the regulations of December 23, 1943, no 
rights to transportation for dependents accrued under the permanent 
law upon change of station incident to which said dependents were 
transported to a selected point, or under any subsequent orders other 
than orders to a new permanent shore station. However, when said 
regulations have been revised removing the restriction in question, 
transportation then may be furnished under the provisions of the 
permanent law limiting cost of travel of dependents at Government 
expense to what the cost would have been from the old to the new 
permanent station. Thus, where transportation has been furnished 
dependents of naval personnel at Government expense incident to 
assignment to sea duty, further transportation incident to change of 
station orders may be furnished such dependents under the act of June 
16, 1942, following appropriate revision of the controlling regulations, 
not to exceed the cost from the station from which they travelled under 
authority of the act of November 28, 1943, to the new permanent 
station, less the cost of the initial travel of said dependents under the 
wartime act. See 24 Comp. Gen, 911. 

However, while the act of November 28, 1943, provides for trans- 
portation for dependents from the selected points to “new stations in 














































DECISIONS OF THE COMPTROLLER GENERAL 919 


the United States”, paragraph 5 of section 12 of the act of June 16, 
1942, which authorizes transportation for dependents to the new 
station upon orders to make a permanent change of station, specifi- 
cally provides that as to persons in the naval service the term “per- 
manent station” as used in that section shall be interpreted to mean 
not only a shore station but also the home yard or home port of the 
vessel to which the person concerned may be ordered, and that a duly 
authorized change in home yard or home port of such vessel shall be 
deemed a change of station. On the basis of the term “permanent 
station” as so defined, it would appear that the term “new stations in 
the United States” as used in the said act of November 28, 1943, reason- 
ably may be considered as including not only shore stations, but also 
the home yards and home ports in the United States of vessels to 
which naval personnel claiming transportation for dependents from 
selected points to which such dependents were previously transported 
at Government expense under said act are assigned. Hence, while the 
wartime act of November 28, 1943, clearly does not contemplate that 
dependents of naval personnel shall travel to and from selected points 
repeatedly at Government expense, there would appear to be no objec- 
tion to such revision of the regulations issued pursuant thereto as would 
authorize transportation of dependents from previously selected points 
to the home yards and home ports in the United States of vessels to 
which the personnel concerned are assigned in cases where the condi- 
tions which brought about the travel of the dependents to the selected 
points no longer exist, and reasonably may be expected not to reoccur 
during the effective period of said act. Under the regulations when 
so revised, transportation of dependents would be allowable from the 
previously selected points to the home yards or home ports of said 
vessels or, where travel has been performed in the interim from selected 
points to’ other points at personal expense, from such points to said 
home yard or home port of said vessels not to exceed the cost in each 
case from the selected point to said home yard or home port. 

Two hypothetical cases are submitted for a determination of the 
maximum allowance authorized as follows: 






(a) An officer is ordered from shore duty Washington, D. C. to a vessel with 
home yard New York. The dependents obtained transportation from Washing- 
ton, D. C. to St. Paul, Minn., point of selection. The home yard is subsequently 
changed from New York to Mare Island, When this change was made the 
dependents were in New York. Is transportation authorized from New York to 
Mare Island or from St. Paul to Mare Island? 

(b) An officer is ordered from shore duty Camp LeJeune, N. C. to a vessel 
home yard Mare Island. The dependents obtained transportation from Camp 
LeJeune to Chicago, Illinois. They later traveled at own expense to Denver, 
Colo. The officer was subsequently transferred to another vessel with home 
yard New York. Is transportation authorized not to exceed Chicago to New 
York or not to exceed Mare Island to New York? 


Upon revision of the regulations of December 23, 1943, as herein- 
above outlined, transportation in case (a) would be authorized under 
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circumstances requiring application of the provisions of the act 
of June 16, 1942, from Washington, D. C., to Mare Island, California, 
less the cost of transportation previously furnished from Washing- 
ton, D. C., to St. Paul, Minnesota, and under circumstances permit- 
ting application of the provisions of the act of November 28, 1943, 
transportation would be authorized from New York to Mare Island, 
not to exceed the cost from St. Paul to Mare Island, and transporta- 
tion in case (b) would be authorized under circumstances requiring 
application of the provisions of the act of June 16, 1942, from Camp 
LeJeune, North Carolina, to New York, less transportation pre- 
viously furnished from Camp LeJeune to Chicago, Illinois, and under 
circumstances permitting application of the act of November 28, 1943, 
from Denver, Colorado, to New York, not to exceed the cost from 
Chicago, Illinois, to New York. 


(B-58031) 


PURCHASES—DRINKING WATER 


Where the only available water supply at a Government activity located at 
an out-of-the-way place was interrupted by leaks in the pipe line, the 
emergency purchase of drinking water and a cooler dispenser for the use 
of employees may be regarded as having been necessary from the Govern- 
ment’s standpoint and payable from appropriated funds. 


Acting Comptroller General Yates to T. J. Slowie, Federal Communications 
Commission, June 28, 1946: 


Consideration has been given your letter of May 3, 1946, as follows: 


Transmitted herewith are two vouchers in the amounts of $2.70 and $25.10, 
dated December 28, 1945, and April 15, 1946, payable to Fox Water Company, 
675-87th Street, Oakland, California to cover payment of emergency purchases 
of drinking water also one water cooler dispenser for use of Commission per- 
sonnel employed at the San Leandro, California Monitoring Station. 

Purchase of the drinking water was made by the Commission’s Supervisor 
when the 1500 foot pipe line which provided water to the working quarters de- 
veloped numerous leaks and precluded maintenance of the proper pressure to 
assure water at all times. 

It is desired to bring to your attention paragraph 6 of lease between the Gov- 
ernment and the lessor, Broadmoor Improvement Company, RC-5639, “To the 
extent of any surplus water available in Lessors’ tank, Government may take 
water for drinking purposes only, but without obligation on Lessor to produce 
or furnish water or to maintain its well, pumping plant and tank.” 

The Commission is fully cognizant of decisions rendered by your office relative 
to purchases of drinking water wherein the available supply was not considered 
desirable for consumption because of a disagreeable taste; however, purchases 
in this particular case tend to reflect an emergency due to failure of the only 
water source on the premises, therefore it is respectfully requested that payment 
of the vouchers be considered on this basis. 


The general rule regarding the purchase of drinking water is set 
forth in 5 Comp. Gen. 53, as follows (quoting from the syllabus) : 


As there is no duty or obligation upon the United States to furnish drinking 
water to employees not entitled to subsistence at Government expense, regardless 
of whether a suitable supply is or is not available without charge, the purchase 
of drinking water at Government expense for use in offices, without sufficient 
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evidence as to the necessity therefor from the Government’s standpoint as dis- 
tinguished from the needs or preferences of the employees, is not authorized in 


the absence of a specific provision in the appropriation involved providing for 
such purchase. 


See, also, 5 Comp. Gen. 90; 17 id. 698; 18 id. 238; 24 id. 56. 

However, in this case, it appears that when the 1,500 foot pipe line 
providing water to the working quarters developed leaks, no other 
water was available on the premises, and since the San Leandro, Cali- 
fornia, Monitoring Station appears to have been located in an out-of- 
way place, it may be assumed that no drinking water was available 
within a reasonable distance thereof. Under the circumstances, the 
purchase of drinking water and a water cooler dispenser appears to 
have been necessary from the Government’s standpoint and the vouch- 
ers may be certified for payment, if otherwise correct. 

The vouchers are returned herewith. 
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TRAVEL OF IMMEDIATE FAMILY OF CIVILIAN OFFICER OR EMPLOYEE 
ON CHANGE OF OFFICIAL STATION 


(General Regulations No. 88-Revised—Supplement No. 1) 


Marca 4, 1946. 

1. Part II of Executive Order 9587, July 6, 1945, effective July 1, 1945, pro- 
vides for the payment of expenses of transportation, authorized by section 201 (a) 
of the Independent Offices Appropriation Act, 1946, 59 Stat. 131, of the immediate 
family of any civilian officer or employee of the executive departments and in- 
dependent establishments who is transferred from one official station to another 
for permanent duty, when authorized by the head of the department or establish- 
ment concerned in the order directing such transfer, provided, that such expenses 
shall not be allowed for any transfer effected for the convenience of any civilian 
officer or employee. 

2. The Executive order also provides that the term “immediate family”’ shall 
mean any of the following members of the civilian officer’s or employee’s house- 
hold: spouse, children (including stepchildren and adopted children) unmarried 
and under 21 years of age or physically or mentally incapable of self-support 
regardless of age, and dependent parents. It is also provided that no payments 
shall be authorized in the event transportation of the immediate family does not 
begin within six months of the effective date of official transfer of the civilian 
officer or employee unless an extension of time is specifically granted by the head 
of the department or establishment concerned. 

3. Standard Forms Nos. 1012-Revised and 1012a-Revised, Voucher for Per 
Diem and/or Reimbursement of Expenses Incident to Official Travel, will be used 
for vouchering claims for duly authorized travel of members of the immediate 
family of a civilian officer or employee. Such voucher shall be prepared in the 
name of the civilian officer or employee, including on the reverse thereof, under 
“Character of Expenditure’, a statement of the name and relationship of the 
immediate family whose expenses are included, and the age and marital status of 
children. If such children are 21 years of age or over, it must be shown that they 
are physically or mentally incapable of self-support. 

4. When travel of the immediate family is performed by common carrier, the 
provisions of the Standardized Government Travel Regulations requiring the 
use of transportation requests wherever practicable shall apply. A record of 
such transportation requests shall be recorded on the reverse of Standard Form 
No. 1012-Revised, under the caption ‘‘Statement of Travel”, listing thereon the 
information as required in the applicable columns. 

5. In instances where immediate members of the family of a civilian officer or 
employee travel by privately owned automobile, independent of the official trav- 
eler, reimbursement shall be limited to actual expenses as authorized by the Stand- 
ardized Government Travel Regulations. 

6. Any vouchers submitted subsequent to the first voucher will include a cita- 
tion to the original travel order, the disbursing officer’s number assigned to the 
original travel voucher of the official traveler, the name of the disbursing officer 
paying the same, and date of pers. 

7. Each voucher covering independent travel of the immediate family must 
be certified by the civilian officer or employee, and not by a member of the im- 
mediate family. 

Linpsay C. WARREN, 
Comptroller General of the United States. 
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STANDARD FORMS AND PROCEDURE FOR TRANSPORTATION 
FREIGHT OR EXPRESS 


[General Regulations No. 97—Revised] 
January 21, 1946. 

General Regulations No. 97, issued April 13, 1948, 22 Comp. Gen. 1172, and 
Supplement No. 1 thereto, issued December 8, 1943, 23 Comp. Gen. 998, pre- 
scribing the standard forms of U. S. Government bills of lading and voucher for 
transportation charges and the procedures pertaining thereto, are hereby re- 
scinded and, effective immediately, the following regulations and standard forms 
are prescribed in lieu thereof: 


U. S. GovERNMENT Biv or Lapina Forms 


1. The following standard forms which were prescribed by General Regulations 
No. 97, issued April 13, 1943, to accomplish the shipment, transportation, and 
delivery of Government property by transportation companies are, with certain 
minor changes thereon, again prescribed and published for general use throughout 
the U. 8. Government service, in lieu of all other forms of like character now being 
used for this purpose: 


Standard Form No. 1103, U. 8. Government Bill of Lading—Original 
pyeawe Form No. 1104, U. S. Government Bill of Lading—Shipping 
rder 
Standard Form No. 1105, U. 8. Government Freight Waybill—Original 
wontons Form No, 1106, U. 8. Government Freight Waybill—Carrier’s 
opy 

Standard Form No. 1103a, U. 8. Government Bull of Lading—Memoran- 
dum Copy " 

Standard Form No. 1107, Temporary Receipt in Lieu of U. S. Government 
Bill of Lading 

Standard Form No. 1108, Certificate in Lieu of Lost U. S. Government 
Bill of Lading—Original 

Standard Form No. 1108a, Certificate in Lieu of Lost U. 8S. Government 
Bill of lading—Memorandum 

Standard Form No. 1109, U. S. Government Bill of Lading—Original, 
Continuation Sheet 

Standard Form No. 1109a, U. 8S. Government Bill of Lading—Memoran- 
dum, Continuation Sheet 

Standard Form No. 1110, U. 8S. Government Bill of Lading—Shipping 
Order, Continuation Sheet 

Standard Form No. 1111, U. S. Government Freight Waybill—Original, 
Continuation Sheet 

Standard Form No. 1112, U. S. Government Freight Waybill—Carrier’s 
Copy, Continuation Sheet 


The size of the above-prescribed forms will be 8% by 11 inches and the original 
bill of lading, the freight waybill—original, the freight waybill—carrier’s copy, 
the temporary receipt, the certificate in lieu of lost bill of lading, and the corres- 
ponding continuation sheets will be printed on white paper. The memorandum 
bill of lading and its continuation sheet and the memorandum certificate in lieu 
of lost bill of lading will be printed on yellow paper, and the shipping order and 
its continuation sheet on salmon paper. 


U. S. GovERNMENT TRANSIT BILt or Lapinec Forms 


2. (a) the following new standard forms covering the shipment, transportation, 
and delivery of Government property by transportation companies are hereby 
prescribed and published for general use throughout the U. 8. Government 
service, for use in connection with Government shipments accorded transit 
reshipment privileges: 


Standard Form No. 1131, U. S. Government Transit Bill of Lading— 
Original 

Standard Form No. 1132, U. 8. Government Transit Bill of Lading— 
Shipping Order 

Standard Form No. 1133, U. 8. Government Transit Freight Waybill— 
Original 
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Standard Form No. 1134, U. S. Government Transit Freight Waybill— 
Carrier’s Copy 

Standard Form No. 113la, U. S. Government Transit Bill of Lading— 
Memorandum Copy 


(b) The size of the above-prescribed forms will be 8% by 14 inches and the 
original transit bill of lading, the transit freight waybill—original, and the transit 
freight waybill—carrier’s copy will be printed on white paper. The memorandum 
transit bill of lading will be printed on yellow paper, and the transit shipping 
order on salmon paper. 

(c) The Temporary Receipts in Lieu of U. S. Government Bill of Lading, 
Standard Form No, 1107, the Certificate in Lieu of Lost U. S. Government Bill of 
Lading—Original, Standard Form No. 1108, and memorandum therefor, Standard 
Form No. 1108a, and the continuation sheets prescribed for use with the basic set 
of U. S. Government Bill of Lading forms, Standard Forms Nos. 1109, 1109a, 
1110, 1111, and 1112, will be used in connection or conjointly with the set of U.S. 
Government Transit Bill of Lading forms, Standard Forms Nos. 1131, 1132, 1133, 
1134, and 1131a, as required. 

3. No departure from the exact specifications of the standard bill of lading 
forms herein prescribed will be permitted, but this will not be construed to prevent 
a department or establishment from ordering printed on the forms used by it, 
when more economical and advantageous to do so, the name of the department or 
establishment, name of bureau or service, place of issue, title of issuing officer, and 
designation of appropriation of fund chargeable. Also, the departments and 
establishments may have a brief additional notation printed in the box on the bill 
of lading forms headed “IMPORTANT’”’, provided that the need therefor is 
apparent and prior written approval of the Comptroller General of the United 
States is obtained. 

4. The present supply of bill of lading forms, temporary receipts, certificates in 
lieu of lost bill of lading, and extra (continuation) sheets therefor, on hand in the 
departments and establishments and at the Government Printing Office, will be 
used until exhausted. 


AccounTABILITY For U.S. GovERNMENT Bits oF LADING 


5. Appropriate accountability records must be maintained by the departments 
5 


and establishments of the United States Government for the purpose of controlling 
the stock of printed bills of lading on hand and for fixing the accountability upon 
the employees responsible for their issuance and use, in accordance with the 
provisions of General Regulations No. 100, issued October 4, 1943, 23 Comp. 
Gen. 1003. To facilitate such control, the bill of lading forms will be serially 
numbered, when printed, in the 2 places provided on the form and such numerals 
will be immediately preceded by symbol letters, approved in advance by the 
Comptroller General, for the purpose of aiding in identifying the Government 
agency using same. The letter symbols for bills of lading heretofore approved 
by this office and now in use will be continued, and such symbol letters must always 
be included in any reference to a Government bill of lading number. The U. 8. 
Government Transit Bill of Lading forms will be assigned a separate set of serial 
numbers beginning with number one (1), or a block of numbers within the current 
series, and -T- placed between the regular departmental letter symbol and the 
serial number. 


Basic Sets or THE U.S. GovERNMENT Brut or Lapinc Forms 


6. The set of U. S. Government Bill of Lading forms, and the set of U. S. 
Government Transit Bill of Lading forms, all parts of which will be prepared 
simultaneously, will consist, respectively, in the exact order named, of the original 
bill of lading, which contains the terms and conditions of the contract of transpor- 
tation, the description of the articles comprising the shipment, and evidence of 
delivery, and will, except as hereinafter provided, be used as supporting evidence 
for the voucher covering the transportation charges involved; the shipping order, 
which is to be retained by the carrier’s agent at shipping point; the freight way- 
bill—original, which is to accompany the shipment or to be otherwise conveyed 
to destination in accordance with instructions of the carrier; the freight waybill— 
carrier’s copy, which is to be disposed of in accordance with instructions of the 
carrier; and the memorandum copy of the bill of lading which is to be retained 
by the shipper for administrative pence. As many additional copies of the 
memorandum bill of lading may made.as are required for administrative 
purposes; however, in the interest of economy, the number of such memorandum 
copies should be kept at a minimum. 
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PREPARATION OF GOVERNMENT BILL or Lapina Forms 


7. In preparing the sets of Government bill of lading forms careful attention 
should be given to all instructions and details in arrangements, especially to the 
boxed section headed “For Use of Destination Carrier Only”, which must not 
be covered by marks or writing since it is for the sole use of the accounting officer 
of the destination carrier to insert therein the proper class, rates, and charges. 
This boxed section is not ruled on the memorandum copies of the bill of lading 
form and such space thereon should be used by the issuing officer for showing 
the estimated transportation charges and for such accounting classifications as 
may be administratively required. Special attention is directed to the paragraph 
in the Administrative Directions on the reverse of the original bill of lading 
forms which provides that in those departments and establishments which ship 
property the nature of which makes it subject to land-grant rates, and where 
such rates may be applicable over all or part of the route, the words “Military” 
or “‘Nonmilitary’”’ should be placed on the original bill of lading and all copies 
thereof in a conspicuous manner immediately preceding the first item in the 
column headed “Description of Articles”. If the same bill of lading covers 
both “Military” and ‘Nonmilitary” items, appropriate groupings should be 
used, each conspicuously identified. The issuing officer must, in every case, 
sign the “Certificate of Issuing Officer” regardless of whether the bill of lading 
is to be used by a contractor as shipper. Carbon impression signatures on the 
shipping order and other forms will be acceptable. en the bill of lading is to 
be used by a contractor as shipper, it is particularly important that the issuing 
officer fill in above his signature the contract or purchase order number, the date 
thereof, and the f. 0. b. point named in such contract or purchase order, since in 
the absence of such data on bills of lading the carrier may refuse to accept the 
shipment from a contractor as shipper. The statement of pick-up service at 
origin must be initialed by the person having accurate knowledge of the facts. 


DELIVERY OF Property TO CARRIER FOR SHIPMENT 
ACTION OF THE CARRIER’S AGENT AND DISPOSITION OF THE BILL oF LapInGc Forms 


8. Upon delivery of Government property to a carrier for shipment, the agent 
of the initial carrier should insert the name of his company in the space provided 
therefor in the lower right portion of the original bill of lading, together with his 
signature and the date the shipment was received, and he should verify that the 
statement made on the original bill of lading—that pick up service at origin was or 
was not by the Government or its agent—is in accord with the facts, and that 
such statement contained on the original bill of lading is the same as that con- 
tained on the shipping order. The shipping order, the freight waybill—original, 
and the freight waybill—carrier’s copy, will be surrendered to the agent of the 
initial carrier at the time the shipment is accepted and the bill of lading is 
receipted by its agent, at which time the original bill of lading must be immediately 
forwarded by the shipper (issuing officer or contractor) to the consignee, in order 
that it will be in his possession upon arrival of the shipment at destination when 
it will be promptly receipted and surrendered by him to the last carrier for billing. 
However, in those instances in which it is apparent to the shipper that the mailing 
of the original bill of lading to the cones will result in arrival of the shipment 
prior to the arrival of the original bill of lading (as, for example, in cases of single- 
line rail hauls, when shipping by air or by railway express, and in many cases of 
shipment by highway, etc.), and in the case of all shipments of Government 
property, if it is administratively determined that some substantial interest of the 
Government will be subserved thereby, the original bill of lading may, by agree- 
ment with the carrier receiving such shipments, be surrendered to said carrier, 
or its agent, to accompany the shipment or, at the discretion of the carrier, to be 
transmitted to destination by such other means as the carrier may elect. When- 


ever the original bill of lading is surrendered to a carrier with the shipment, 
the certificate— 


InrtT1AL CarrierR’s AGENT, BY SIGNATURE BeLow, Certiries HE RECEIVED 
THE OricinaL B/L 


must be po on the original and all aes in the set of bill of lading, and the 
autographic signature of the initial carrier's agent thereon will constitute a proper 


execution of the prescribed certificate. In such cases one memorandum copy of 
the bill of lading will be retained by the shipper (issuing officer) as an office record, 
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and one memorandum copy, so certified, must be immediately forwarded by him 
to the consignee. Whenever the bill of lading is used by a contractor as shipper 
one memorandum copy thereof, so certified, will be retained by the contractor, 
and memorandum copies, each so certified, must be promptly forwarded by him 
to the issuing officer and to the consignee. 


Use oF THE TEMPORARY RECEIPT 


9. The use by the consignee of the Temporary Receipt in Lieu of U. S. Govern- 
ment Bill of Lading, Standard Form No. 1107, should be restricted to instances 
where the receipt of the original Government bill of lading is delayed and imme- 
diate delivery of the shipment is imperative. Under no circumstances will trans- 
portation charges be paid by a disbursing officer on a temporary receipt; therefore, 
and in order that payment may be made to the carrier without undue delay, 
the person responsible for issuing the temporary receipt(s) must maintain a record 
of the temporary receipts issued and promptly replace such temporary receipts 
with the original Government bill of lading or a certificate in lieu of lost bill of 
lading. 


CERTIFICATE IN Liev oF Lost U. 8S. GoverRNMENT BIL. or LapING 


10. In the event that the original Government bill of lading can not be found 
after diligent effort bas been made to locate same, and it is evident that it has 
been lost or destroyed, the Certificate in Lieu of Lost U. S. Government Bill of 
Lading, Standard Form No. 1108, and memorandum thereof, Standard Form 
No. 1108a, are provided for use only by authorized Government employees as a 
basis for settlement of the charges for transportation of the property shipped on 
the lost original bill of lading. When it has been ascertained that the original 
Government bill of ne Sas either been lost or destroyed, a certificate in lieu 
of lost bill of lading may issued by the consignee, provided that the consignee 
is an agency of the Government, or an official thereof, having access to such forms 
and with office records which will permit the maintenance of a permanent record 
of the issuance of such certificates by means of the memorandum copies thereof; 
and that the consignee has in his possession a memorandum copy of the lost original 
bill of lading, Standard Form No. 1103a or 1131a, or the carrier’s freight waybill, 
Standard Form No. 1105 or 1133, on which the shipment moved, thus enabling 
him to accomplish the certificate in lieu of lost bill of lading in every detail. In 
any other circumstance, the matter of lost original Government bills of lading 
must be brought to the attention of the issuing officer who, from the memorandum 
copy of the lost original bill of lading in his possession, or from the shipping order, 
Standard Form No. 1104 or 1132, on which the shipment moved, obtained from 
the initial carrier, will issue the necessary certificate in lieu of lost bill of lading 
and forward same immediately to the consignee for execution of consignee’s 
certificate of delivery and prompt surrender thereof to the destination carrier for 
accomplishment of its certificate and waiver, and for billing. The followin 
certificate which has been incorporated in the Certificate of Issuing Officer an 
in the Certificate of Consignee printed on the face of the Certificate in Lieu of 
Lost U. 8. Government Bill of Lading, Standard Form No. 1108, must be executed 
| = consignee or the issuing officer who issues the certificate in lieu of lost bill 
of lading: 


“ISSUED IN EXACT CONFORMITY WITH STANDARD FORM NO, __.. IN MY POSSESSION”’ 


Until such time as the supply of (old) certificates in lieu of lost bill of lading now 
on hand is exhausted, a certificate in the exact words, supra, stamped or other- 
wise pane on the face of the certificate in lieu of lost bill of lading, must be exe- 
cuted by the consignee, or by the issuing officer, who issues the certificate in lieu 
of lost bill of lading. If a temporary receipt was issued by the consignee for 
delivery of the property shipped, he should indorse such fact on the certificate 
in lieu of lost bill of lading, and when such certificate is received by the carrier 
for accomplishment of its certificate and waiver, reference to such certificate in 
lieu of lost bill of lading should be made on the temporary receipt, and the cer- 
tificate and receipt securely attached together for billing. A memorandum copy 
of every certificate in lieu of lost Government bill of lading issued by the consignee 
must be immediately forwarded by him to the issuing officer who should note the 
issuance thereof, as well as all other certificates in lieu of lost bills of lading issued 
by himself, on the proper Bill of Lading Accountability Record, Standard Form 
ia: Sidh-lesnnutions ky Sensual Regulations No. 100, issued October 4, 1943), 
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in the column opposite the number of the bill of lading used, and promptly for- 
ward the memorandum copies of such certificates to the administrative account- 
ing office concerned, where a system of controls designed to avoid duplicate pay- 
ment of the transportation charges involved must be maintained. It is to be 
understood that if the original bill of lading is located by either the consignee or 
the carrier before settlement is made on the certificate in lieu of lost bill of lading, 
said original bill of lading will be substituted therefor and the certificate in lieu of 
lost bill of lading will be immediately marked with the notation— 


CANCELED—ORIGINAL BILL OF LADING LOCATED AND DELIVERED TO THE DESTINA- 
TION CARRIER 


and returned to the office which originally issued the certificate in lieu of lost bill 
of lading. If the original bill of lading is located after settlement is made on the 
certificate in lieu of lost bill of lading, it will be forwarded, with appropriate advice, 
to the administrative office concerned, there to be properly voided and inscribed 
with the name of the disbursing officer and his voucher number (or the General 
Accounting Office certificate of settlement number) and the date on which the 
certificate in lieu of lost bill of lading, issued in its stead, was paid, and then trans- 
mitted to the General Accounting Office. 


CONVERSION OF CoMMERCIAL B/L To GovERNMENT B/L 


11. Every precaution should be taken to guard against the shipment of Gov- 
ernment property on a commercial bill of lading or commercial express receipt, 
since payment to the carrier of the transportation charges will not be made 
by the Government on such commercial document alone. If, however, Govern- 
ment property unavoidably moves on a commercial bill of lading or commercial 
express receipt, the words— 


TO BE CONVERTED TO A GOVERNMENT BILL OF LADING 


must be placed on the original commercial document and on all copies thereof 
in a conspicuous manner, and the original commercial document must be im- 
mediately forwarded by the shipper to the Government official who authorized 
the shipment or may, by agreement with the carrier receiving such shipments, 
be surrendered to the carrier, or its agent, to accompany the shipment or, at the 
discretion of the carrier, to transmitted to destination by such other means 
as the carrier may elect. The procedure to be followed by the shipper, by the 
Government official who authorized the shipment, and by the consignee in con- 
nection with the shipment of Government property which unavoidably moves 
on a commercial bill of lading or commercial express receipt is as follows: 

(a) Whenever the original commercial bill of lading or commercial express 
receipt is surrendered to a carrier, a certificate must be placed on the original 
commercial document and on all copies thereof as follows— 


INITIAL CARRIER’S AGENT, BY SIGNATURE BELOW, CERTIFIES THAT HE RECEIVED 
THE ORIGINAL OF THIS DOCUMENT 


and a memorandum copy of the original commercial document must be immediately 
forwarded by the shipper to the Government official who authorized the ship- 
ment. Upon receipt of the memorandum copy of the commercial document 
said official should promptly prepare, or cause to be prepared, a Government 
bill of lading covering the property involved, sign same as issuing officer, and 
forward it to the consignee without delay, retaining the memorandum copy of 
the commercial document for his files. When the shipment and the original 
commercial document are delivered to the consignee by the carrier, the consignee 
should cross-reference the Government bill of lading, received from the Govern- 
ment official who authorized the shipment, and the original commercial document, 
securely attach the commercial document to the Government bill of lading, 
execute consignee’s certificate of delivery on the Government bill of lading and 
promptly surrender same to the destination carrier for billing. 

(b) Whenever the original commercial bill of lading or commercial express 
receipt is forwarded by the shipper to the Government official who authorized 
the shipment, said official should immediately prepare, or cause to be prepared, 
a Government bill of lading, covering the shipment involved, which should be 
signed by him as the issuing officer. The commercial document on which the 
property was shipped should be securely attached to the Government bill of 
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lading and both the Government bill of lading and the commercial document 
should be cross-referenced and then forwarded to the consignee without delay 
for execution of consignee’s certificate of delivery on the Government bill of 
eding and surrender thereof to the destination carrier upon delivery of the 
shipment. 

c) In either of the above cases the signature of the agent of the initial carrier 
will not be required on the Government bill of lading as it will appear on the 
commercial document. 


Lost CoMMERCIAL BILLs or LADING 


12. (a) In the event that the commercial bill of lading or commercial express 
receipt on which Government property was unavoidably shipped should become 
lost or destroyed, but the consignee has in his possession the carrier’s “Shipping 
Order”, or the carrier’s “Freight Waybill’’ (A. A. R. Standard Form No. ADe 
129-Part 3), or the Railway Express Agency ‘Delivery Sheet’’, the consignee 
may convert such commercial document to a Government bill of lading which he 
must obtain from the Government official who authorized the shipment, provided 
that a precedes exists in the issuing office designed to preclude the issuance of 
more than one Government bill of lading for the same shipment; and that a 
system of controls designed to avoid duplicate payment of the transportation 
charges involved is maintained by the administrative accounting office concerned. 

(b) Under the same conditions the consignee will also be permitted to convert 
a pane, copy of the carrier’s ‘‘Shipping Order’’, or the Railway Express Agency 
“Delivery Sheet’’, to a Government bill of lading which he must obtain from the 
Government official who authorized the shipment, provided that before photo- 
soetng such commercial document the carrier will place thereon a notation as 
ollows: 


PHOTOSTAT COPY OF THIS DOCUMENT FURNISHED CONSIGNEE ON 


TO BE CONVERTED TO A GOVERNMENT B/L. 


(c) A certified true copy of such commercial documents furnished by the carrier 
may likewise be converted to a Government bill of lading by the consignee, 
renee said certified true copy contains a carbon impression thereon obtained 
“by typing or otherwise placing on the carrier’s ‘‘Shipping Order’, or the Railway 
Express Agency “Delivery Sheet”, the following statement: 


CERTIFIED TRUE COPY OF THIS DOCUMENT FURNISHED CONSIGNEE ON 


scusense TO BE CONVERTED TO A GOVERNMENT B/L. 


(d) It is to be understood that if the lost original commercial bill of lading or 
lost commercial express receipt is located subsequent to the conversion of the 
carrier’s “Shipping Order’, or the carrier’s ‘Freight Waybill’”’ (A. A. R. Standard 
Form No. AD_120-Part 3), or the Railway Express Agency “Delivery Sheet’, 
to a Government bill of lading, it will be forwarded, with appropriate advice, to 
the administrative office concerned, where, after payment has been effected on 
the carrier’s ‘Shipping Order’, or the carrier’s “Freight Waybill” (A. A. R. 
Standard Form No. AD-129—Part 3), or the Railway Express Agency ‘Delivery 
Sheet”’, it will be properly voided and inscribed with the name of the disbursing 
officer and his voucher number (or the General Accounting Office certificate of 
settlement number) and the date on which paid, and then transmitted to the 
General Accounting Office. 


PUBLIC VOUCHER FOR TRANSPORTATION CHARGES 


13. (a) As heretofore, the following standard forms of public voucher for trans- 
portation charges are prescribed (with no change) and published for general use 
throughout the Government service, in lieu of all other forms of like character 
now being used to accomplish the purpose of the standard forms herein prescribed: 


No. 1113, Public Voucher for Transportation Charges (original) 
No. 1113a, Public Voucher for Transportation Charges (memorandum) 


(b) The original voucher for transportation charges, Standard Form No. 1113, 
should be printed on white paper and be 814 by 11 inches in size with the addition 
of a perforated coupon, 8% by 3 inches, at the bottom of the form, to be used in 
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transmitting checks in payment of the voucher. The memorandum of the voucher, 
Standard Form No. 1113a, should be printed on yellow paper in the same size 
as the original without the perforated coupon. 

14. The public voucher herein prescri will be used by carriers as the standard 
form on which to bill their charges against all branches of the U. 8S. Government 
service for transportation furnished in accordance with official orders therefor, 
whether for services performed over —— or nonland-grant lines; but bills 
involving land-grant deductions must not be included on the same voucher with 
those involving no land-grant deductions. Furthermore, the carriers should 
note particularly the last paragraph of the Instructions on the reverse of the bill 
of lading, Standard Form No. 1103, which provides for the new procedure of 
furnishing with the bills of lading, where land-grant deductions are involved, the 
basis or formula of arriving at the net amount claimed unless this information 
has been previously furnished. 

15. The arrangement of the revised voucher form requires only the listing of the 
symbol and serial number and amount of each subvoucher (bill of lading, etc.), 
and does not provide for descriptive details of the service rendered. Carriers are 
required to make a special effort where the charges are to be billed to the same 
office, to include as many subvouchers as possible on each voucher form, since 
such practice will materially reduce the number of forms used, Government checks 
issued, and expedite the payment and audit of transportation charges. 

16. In the interest of economy the carrier will furnish to the department or 
establishment billed only one memorandum copy, Standard Form No. 1113a, 
with each voucher form unless specifically authorized in advance by the General 
Accounting Office to furnish extra copies. 

17. In view of the furnishing of the U. S. Government Freight Waybill—Orig- 
inal, Standard Form No. 1105, and U. 8S. Government Freight Waybill—Car- 
rier’s Copy, Standard Form No. 1106, for use by the carriers, it is agreed that the 
carriers will bear the cost of the transportation voucher forms, Standard Form 
No. 1113 and Standard Form No. 1113a, with the understanding that the carriers 
may either purchase the said forms from the Superintendent of Documents, 
Government Printing Office, Washington, D.C., or may print the forms themselves 
or have them printed by any association of carriers. It is understood, however, 
that in reproducing the said voucher forms outside the Government Printing 
Office, the exact size, wording, and arrangement as approved by the Comptroller 
General of the United States must be adhered to and while no minimum as to the 
grade of paper will be set, this office will rely upon the carriers to provide a paper 
stock of reasonable grade and reserves the right to impose such requirement. Ac- 
cordingly, the Public Printer has been requested to furnish for the stock of the 
Superintendent of Documents a supply of the transportation voucher forms herein 
prescribed, and the carriers will be advised as to the cost thereof so that check or 
money order may accompany their requisition. Inquiries with respect to the cost 
of the said voucher forms should be addressed to the Superintendent of Documents, 
Government Printing Office, Washington, D. C 


GENERAL INSTRUCTIONS 


18. The procedures with respect to shipments subject to land-grant rates will 
become inoperative upon the application of the provisions of Public Law 256, 
79th Congress, 59 Stat. 606. 

19. Upon receipt of these regulations each department, establishment, and 
agency is requested to make mee open a the Public Printer for a supply of the 
standard forms estimated to meet its needs, in order that all requisitions submitted 
may be combined and the forms printed in one edition. 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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STaNDARD Form No. 1131 
Form prescribed by Comptroller General, U. 8 
January 21, 1946, General Regulations No. 97-Revised 


U. 8S. GOVERNMENT TRANSIT BILL OF LADING 
ORIGINAL 


Name of initial transportation Traffic control No. 
company 
Car initials and No. 









DO NOT WRITE IN THIS SPACE 


— ar length, Marked ca- 
IMPORTANT Ft. & tos} pacity of cart | Datecar} Date 


— furn- B/L 
Regulations per- Fur- Fur- 
mit this original of Ordered nished Ordered nished nishedt | issued 
the bill of lading to 












Stop this car at For 





























Received by the trans- 
portation company named 
above, subject to conditions 
named on the reverse here- 
of, the public sepesty oo 
inafter deseri 
ent good icsabane tion 
(contents and value un- 
known), to be forwarded 
to destination by the said 
company and connecting lines, there to be delivered 
in like good order and condition to said consignee. 





























From— ° 
(Shipping point)» 
From (full name of shipper) 


Marks 


per must send it to 
the consignee im- 
mediately. 



















Charges to be billed to (department or establishment 


and bureau or service and location) 
Consignee 


Destination 






Appropriation chargeable 









Via (route journey only when some substantial 
interest of the Government 
is subserved thereby) 


Pick-up service at origin 


Issuing office 















B/L SYMBOL 
AND No. 





Name and title of issuing officer 


tFurnish this information in case of carload ship- 
ments only. 
*Show also cubic measurements for shipments via 
ocean carrier in cases where required. 


(insert “was” or “was not”) 
by the Government or its 









agent. 
Initials of shipper’s agent 





Description of articles 
Packages | (Use carriers’ classification or ——- 
tariff description if possible, pack- Weights* 
Kind otherwise a clear nontechnical 
description) age 


SPECIMEN 


TRANSIT RESHIPPING CERTIFICATE—INBOUND BILLING REFERENCES 
Government bill of lading Bureau|_ Freight bill Waybill Origin station | Commodity 


For use of destination carrier only 

























Prefix and number Date No. Date | No. | Date | No. 
1 








2 
prem transit reference 
4 



























Car | Weight Sec. 22 Quo.| D. O. Date Disb. off 
EST No. or voucher , D. off. 
Initials and number | *PPled| paritf No. | No. paid | initials 









1 
2 
Previous transit 
reference 




























Name of transportation 
company 


CERTIFICATE OF ISSUING OFFICER 
Contract No. or 









purchase order No. -.._...--- ee A “Date ofreceiptofshipment_|—~—~”~—~—~—C—CC—C— 
r Ss other pana for shipment Date of Dt of shipment 
. poin eal eel 
named . eee _hepipreskélwenernieaesesbpdectns Signature of agent 
nee of 





ONSIGNEE’S CERTIFICATE OF DELIVERY—CONSIGNEE Must Not Pay ANY CHARGES ON THIS SHIPMENT 


a ede eS st Se I certify that I have this day received from the 
transportation company named in this certificate 

=----- pawn enna enna n n+ -- + - -- 222+ ---- +--+ +--+ the public property described in this bill of lading 
(Name of transportation company and actual in apparent good order and condition, except as 
point of delivery) noted on the reverse hereof, and that delivery 

service at destination ............ by the Govern- 


ssoraleiasaiemaitae sinatra stiri Sia iescemetia a Pounds (Insert ‘‘was’’ or ‘‘was not’) 
(Gross weight in both words and figures) ment or its agent. 





(Signature of consignee) 


APPENDIX 


[Reverse of Standard Form No, 1131] 


GENERAL CONDITIONS AND INSTRUCTIONS 


CONDITIONS 


ie mupuelty agreed and understood between the United States and carriers who are parties to this bill of 
1 g that— 

1, Prepayment of charges shall in no case be demanded by carrier, nor shall collection be made from 
consignee. On presentation of this bill of lading, properly accomplished and attached to freight voucher 
prepared on the authorized Government form, to the office indicated on the face hereof, payment will be 
ie to the last carrier, unless otherwise specifically stipulated. 

2. Unless otherwise specifically provided or otherwise stated hereon, this bill of lading is subject to the 
a rules and conditions as govern commercial shipments made on the usual forms provided therefor by 
the carrier. 

8. Shipment made upon this bill of lading shall take no higher rate than would be charged had the ship- 
ment been made upon the uniform straight bill of lading or uniform express receipt. 

4. No charge shall be made by ahy carrier for the execution and presentation of bills of lading in manner 
and form as provided by the instructions hereon. 

5. This shipment is made at the restricted or limited valuation specified in the tariff or classification at or 
under which the lowest rate is available, unless otherwise indicated on the face hereof. 

6. Receipt of the shipment is made subject to the ‘Report of Loss, Damage, or Shrinkage”’ noted hereon. 

7. In case of loss, damage, or shrinkage in transit, the rules and conditions governing commercial shipments 
shall not apply as to period within which notice thereof shall be given the carriers or to period within which 
claim therefor shall be made or suit instituted. 

8. Carrier’s rights to shipping charges are not affected by facts set out in the certificate of issuing officer. 


INSTRUCTIONS 


(See also General Regulations No. 97-Revised, issued January 21, 1946, by the Comptroller General of the 
United States.) 


1, Erasures, interlineations, or alterations in bills of lading must be authenticated and explained by the 
person making them. 

2. Original bill of lading, shipping order, Government freight way bill—original, Government freight way- 
bill—carrier’s copy, and memorandum bill of lading should be used in makingashipment. Only one original 
bill of lading will be issued for a single shipment. The apes order, Government freight wayhill—origi- 
nal, and Government freight waybill—carrier’s copy should be furnished the initial carrier. The original 


bill of lading and, if administratively requested, not more than 3 memorandum copies will be signed (legible 
carbon impression signatures will be accepted) by the agent of the receiving carrier, returned to the consignor, 
and the original promptly sent to the consignee, unless it has been surrendered to the initial carrier in accord- 
ance with the provisions of the above-cited regulations. The consignee on reccipt of the shipment will sign 
the consignee’s certificate on the original bill of lading and surrender the bill of lading to the last carrier. 
The original bill of lading then becomes the evidence upon which settlement for the service will be made. 


Memorandum copies of bills of lading may be used as administrative officers direct. 

3. In the absence of the consignee, or on his failure to receipt, the person receipting will certify that he is 
duly authorized to do so, reciting such authority. 

4. In no case will a second bill of lading be issued for a shipment, nor will a bill of lading be issued after 
the transportation has been ere: except in the conversion of a commercial bill of lading, as provided 
for in the above-cited General Regulations. In case the bill of lading has been lost or destroyed, the carrier 
shall be furnished by the consignee with a certificate in lieu of lost bill of lading, on the standard form pre- 
scribed therefor which, when finally consummated by acknowledgment of the certificate and waiver by 
transportation company, shall accompany the bill for services submitted by the carrier to the officer charged 
with the settlement of the account. Should the original bill of lading be ted after settlement has been 
made on the certificate, it will be forwarded to the administrative office of the department concerned for 
transmittal to the General Accounting Office. 

5. To insure prompt delivery of property, in the absence of the bill of lading, the consignee should give to 
the carrier a temporary receipt, executed on the prescribed form, for the property actually delivered. On 
the recovery of the bill of lading or when the certificate provided for above shall have been given, a statement 
will be indorsed on said bill of lading or certificate of the fact of the delivery as per said temporary receipt, 
and the said temporary receipt will be indorsed with reference to the bill of lading or certificate sufficient to 
identify the same, and both papers attached and forwarded with the claim for payment thereon. 

6. In case of loss or damage to property while in the ion of the carrier, such loss or damage shall, 
when practicable, be noted on the bill of lading or certificate in lieu thereof, as the case may be, before its 
accomplishment. All practicable steps shall be taken at that time to determine the loss or damage and the 
liability therefor, and to collect and transmit to the proper officer, without delay, all evidence as to the same. 
Should the loss or damage not be discovered until after the bill of lading or certificate has been accomplished, 
the proper officer shall be notified as soon as the loss or damage is discovered, and the agent of the carrier ad- 
vised immediately of such loss or damage and extended privilege of examining shipment. Loss or damage 
for which a carrier is responsible will be deducted in making settlements for the services. 

7. Bills must be submitted by the general officers of carriers on voucher forms approved by the Comptroller 
General of the United States and such forms may be obtained from the Superintendent of Documents, Gov- 
ernment Printing Office, Washington, D.C. A voucher when submitted for settlement shall cover charges 
to one office or service only and there must be furnished with each bill of lading, where land-grant deductions 
are involved, the basis or formula of arriving at the net amount claimed unless this information has been 
previously furnished. Also tariff authority, concession, or special rate reference must be shown in all cases 
unless previously furnished. Correspondence regarding transportation accounts shall be addressed to the 


partion r office or service and reference made to the letter symbol and serial numbers of the Government 
ills of lading included in the company’s bill. 


SPECIAL NOTICE 


The s on this bill of lading headed ‘‘For Usz or DESTINATION CARRIER ONLY” must not be covered 
by wetting oF marks. It is for the sole use of the accounting officer of the destination carrier. 





eee ee” ” 


Vee rw 


APPENDIX 933 


ADMINISTRATIVE DIRECTIONS 


1. Government property will be transported on the prescribed form of Government bill of lading (original 
shipping order, Government freight waybill—original, Government freight waybill—carrier’s copy and 
memorandum copy), which will be identified by serial numbers following letter symbols approved in 
advance by the General Accounting Office. 

2. Through bills of lading will be issued in all instances between initial and ultimate points, except when 
rates more advantageous to the Government may be otherwise secured. 

3. When shipments are made under contract or special rates, notation of such fact should appear on the 
face of bills of lading. 

4. Officers charged with the duty of providing or securing Government transportation should familiarize 
themselves with land-grant railroads in order that shipments may be made at the lowest rates available to 
the Government by the use of such lines, or lines equalizing rates therewith. 

5. In those departments and establishments which ship property the nature of which makes it subject 
to land-grant rates, and where such rates may be applicable over all or part of the route, the words *‘Mili- 
tary” or ‘‘Nonmilitary” should be placed on the original bill of lading and all copies thereof in a conspic- 
uous manner immediately preceding the first item in the column headed “Description of Articles.” If 
the same bill of lading covers both ‘‘Military’” and “Nonmilitary” items, appropriate groupings should 
be used, each conspicuously identified. 

6. Bills of lading should designate the articles shipped by the carriers’ classification or tariff description, 
if possible, otherwise use a clear nontechnical description and add departmental nomenclature if desired. 
State separately such weights, dimensions, and manner of packing as may be necessary to ascertain classi- 
fications and ratcs and to enable recovery in case of loss or damage. 

7. If the number of articles to be shipped be too great for the blank form (original, shipping order, Gov- 
ernment freight waybill—original, Government freight waybill—carrier’s copy and memorandum copy), 
continuation sheets of the prescribed form should be used, and so attached and designated as to form but 
one bill of lading, under one number. 


REPORT OF LOSS, DAMAGE, OR SHRINKAGE 
Notice is hereby given the carrier to whom this bill of lading is surrendered that the shipment was re- 


coos * condition shown below and that claim is made for the value of such loss, damage, or shrinkage as 
icated. 


Explanation regarding loss, damage, or shrinkage to be made by consignee, who will state all the facts 
available concerning the nature or extent of the loss, damage, or shrinkage, and how it occurred. 
The within shipment was received with the following loss, damage, or shrinkage: 


PR IIODD «\sentmimmatinetininadesensmieiinennannbannnl tacks tnhudinwyinnwnndtthintidinnlennaniiiils 


Weight of such articles, 
Invoice value or cost of repairs, $ 


I certify that the facts noted above are correct. 
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STANDARD Form NO. 1132 
Form prescribed by Comptroller General, U. 8. 
January 21, 1946, General Regulations No. 97-Revised. 


U. 8. GOVERNMENT TRANSIT BILL OF LADING 


SHIPPING ORDER A 
Name of initial transportation company Traffic control No. 


No. 
Car initials and No.| LCL loading No. 






Freight bill — bill Waybill date Waybill No. 
date 























Stop this car at for Weight in tonst Car rat ft. & ae a | Datecar| Date 
Ny oe ae ee fur- B/L 
G T J Fur- Fur- 
Toss | are Net [Ordered | nished Ordered| niche atihed nishedt issued 
Sammeaiekia —|——— | 
| | | | 
Z To Station State From (shipping point) 
3 
. Route (sh h junction and carrier in rout iinet 
- oute (show each junction and carrier in route 7 — 
~ order to destination of waybill) oe Sen aes ewe) 
5 Marks fe 
° 
Consignee Charges to be billed to (department or establishment 


and bureau or service and location) 





inati “Armweriation harecabhia ~~ 
Destamtton Appropriation chargeable 





Via (route journey only when some substantial in- | —__—_ 
terest of the Government is subserved thereby) | Issuing office 







Name and title of issuing officer 










B/L SYMBOL 
Pick-up serv ice at origin. AND NO. 
(Insert’ ‘was”’ or ‘‘was not’ » 


¢ Furnish this information in case of carload shipments 
by the Government or its 


only. 
agent. *Show also cubic measurements for shipments via 
Initials of shipper’s agent - - - - - ocean carrier in cases where required. 


Numbers | 
on pack- | Weights*| Rate | Freight | Advances 
ages | | | 












Packages Description of articles 
(Use carriers’ classification or tariff 
description if possible, otherwise a 


clear nontechnical description) 








TRANSIT RESHIPPING CERTIFICATE—INBOUND BILLING REFERENCES 








Government bill of lading Bureau | Freight bill || Waybill | | 
—_—_—_—_—_—_—_—_—_—_—_—_—— Noe | Origin station | Commodity 
Prefixand number | Date | N° | Date | No. | Date | No. | | 
1 
; | | 
suavions transit reference 
4 
| | Car 
il § 22 quo. 
Rate | Weight Sec. 
monte paid in | Initials and | applied > ee | 
| number _ numbe: ead 
1 
; ean | 
pee transit reference | 
4 oe nas * 









ERTIFICATE OF 


SSUING OFFICER 
Contract No. or 


“Name of transport transportation com pany 


purchase order No. -.......-.- es hoe caeall No. i 
or other authority for shipment Date of receipt of shipment 
F. o. b. point 
I i cctensisniicseeiscaplacbibicindselbaninteivedniochel ~ ; 
Signature of agent | Per 
Signature of 
ing officer _. te ‘ an steele nil alice 





SEE REVERSE HEREOF 


The agent of the receiving transportation company is 
to retain: 
(A) This shipping order 
(B) Government freight waybill—original 
(C) Government freight waybill—carrier’s copy 


Regulations permit the original of this bill of 
lading to be surrendered to the initial carrier, other- 
wise the shipper must forward it to the consignee 
| immediately. 





APPENDIX 935 


[Reverse of Standard Form No. 1132} 
GENERAL CONDITIONS AND INSTRUCTIONS 


CONDITIONS 


i et upnely agreed and understood between the United States and carriers who are parties to this bill of 
ading 

1. Prepayment of charges shall in no case be demanded by carrier, nor shall collection be made from con- 
signee. On presentation of this bill of lading, properly accomplished and attached to freight voucher pre- 
pared on the authorized Government form, to the office indicated on the face hereof, payment will be made 
to the last carrier, unless otherwise specifically stipulated. 

2. Unless otherwise specifically provided or otherwise stated hereon, this bill of lading is subject to the 
—— Tules and conditions as govern commercial shipments made on the usual forms provided therefor by 

carrier. 

3. Shipment made upon this bill of lading shall take no higher rate than would be charged had the ship- 
ment been made upon the uniform straight bill of lading or uniform express receipt. 

4. No charge shall be made by any carrier for the execution and presentation of bills of lading in manner 
and form as provided by the instructions hereon. 

5. This shipment is made at the restricted or limited valuation s ied in the tariff or classification at 
or under which the lowest rate is available, unless otherwise ind on the face hereof. 

‘. Bok of the shipment is made subject to the “‘Report of Loss, Damage, or Shrinkage’ noted on 
origin: ‘ 

7. In case of loss, damage, or shrinkage in transit, the rules and conditions governing commercial shipments 
shall not apply as to period within which notice thereof shall be given the carriers or to period within which 
claim therefor shall be made or suit instituted. 

8. Carrier’s rights to shipping charges are not affected by facts set out in the certificate of issuing officery 


INSTRUCTIONS 


9 Cee sine eegeeet Regulations No. 97-Revised, issued January 21, 1946, by the Comptroller General of the 
nited States. 

1, Erasures, interlineations, or alterations in bills of lading must be authenticated and explained by the 
person making them. 

2. Original bill of lading, shipping order, Government freight waybill—original, Government freight 
waybill—carrier’s copy, and memorandum bill of lading should be used in making a shipment. Only one 
original bill of lading will be issued for a singleshipment. The ~ ing order, Government freight way bill— 
original, and Government freight waybill—carrier’s copy sho be furnished the initial carrier. The 
original bill of lading and, if administratively requested, not more than 3 memorandum copies will be signed 
(legible carbon impression signatures will be accepted) by the agent of the receiving carrier, returned to the 
consignor, and the original promptly sent to the consignee, unless it has been surrendered to the initial car- 
rier in accordance with the provisions of the Soren ae. The consi; on receipt of the ship- 
ment will sign the consignee’s certificate on the original of lading and surrender the bill of lading to the 
last carrier. The original bill of la then becomes the evidence upon which settlement for the service 
will be made. Memorandum copies of bills of lading may be used as administrative officers direct. 

3. In the absence of the consignee, or on his failure to receipt, the person receipting will certify that he is 
duly authorized to do so, reciting such authority. 

4. In no case will a second bill of lading be issued for a shipment, nor will a bill of lading be issued after 
the transportation has been performed, except in the conversion of a commercial bill of lading, as provided 
for in the above-cited General Regulations. In case the bill of lading has been lost or destroyed, the carrier 
shall be furnished by the consignee with a certificate in lieu of lost bill of lading, on the standard form pre- 
scribed therefor which, when finally consummated by acknowledgment of the certificate and waiver by 
transportation company, shall accompany the bill for services sabmitted by the carrier to the officer charged 
with the settlement of the account. Should the original bill of lading be located after settlement has been 
made on the certificate, it will be forwarded to the administrative office of the department concerned for 
transmittal to the General Accounting Office. 

5. To insure prompt delivery of property, in the absence of the bill of lading, the consignee should give 
to the carrier a temporary receipt, executed on the prescribed form, for the property actually delivered. 
On the recovery of the bill of lading or when the certificate provided for above shall have been given, a 
statement will be indorsed on said bill of lading or certificate of the fact of the delivery as per said temporary 
receipt, and the said temporary receipt will be indorsed with reference to the bill of lading or certificate 
sufficient to identify the same, and both papers attached and forwarded with the claim for payment thereon. 

6. In case of loss or damage to propery, while in the possession of the carrier, such loss or damage shall, 
when practicable, be noted on the bill of lading or certificate in lieu thereof, as the case may be, before its 
accomplishment. All practicable steps shall be taken at that time to determine the loss or damage and the 
liability therefor, and to collect and transmit to the proper officer, without delay, all evidence as to the same. 
Should the loss or damage not be discovered until after the bill of lading or certificate has been accomplished, 
the proper officer shall be notified as soon as the loss or damage is discovered, and the agent of the carrier 
advised immediately of such loss or damage and extended privilege of examining shipment. Loss or damage 
for which a carrier is responsible will be deducted in making settlement for the services. 

7. Bills must be submitted by the general officers of carriers on voucher forms approved by the Comp- 
troller General of the United States and such forms may be obtained from the Superintendent of Documents, 
Government Printing Office, Washington, D. C. A voucher when submitted for settlement shall cover 
charges to one office or service only and there must be furnished with each bill of lading, where land-grant 
deductions are involved, the basis or formula of arriving at the net amount claimed unless this information 
has been previously furnished. Also tariff authority, concession, or special rate reference must be shown 
in all cases unless previously furnished. Correspondence regarding transportation accounts shall be ad- 
dressed to the ticular office or service and reference made to the letter symbol and serial numbers of the 
Government bill of lading included in the company’s bill. > 


SPECIAL NOTICE 


The — on this bill of lading headed “‘For Usk Or DESTINATION CARRIER ONLY” must not be 
covered by writing or marks. It is for the sole use of the accounting officer of the destination carrier. 





936 APPENDIX 


ADMINISTRATIVE DIRECTIONS 


1. Government property will be transported on the ee rescribed form of Government bill of lading (original, 
shipping order, Government freight waybill—original, Government freight waybill—carriers’ copy and mem- 
orandum copy), which will be identified by serial numbers following letter symbols approved in advance 
by the General Accounting Office. 

2. Through bills of lading will by issued in all instances between initial and ultimate points, except 
when rates more advantageous to the Government may be otherwise secured. 

3. When shipments are made under contract or special rates, notation of such fact should appear on the 
face of the bills of lading. 

4. Officers charged with the gar of providing or securing Government transportation should familiarize 
themselves with ~~ -grant railroads in order that shipments may be made at the lowest rates available to 
the Government by the use of such lines, or lines equalizing rates therewith. 

5. In those departments and establishments which ship property the nature of which makes it subject to 
land-grant rates, and where such rates may be applicable over all or part of the route, the words “Military” 
or “Nonmilitary” should be placed on the origina! bill of lading and all copies thereof in a conspicuous man- 
ner immediately preceding the first item in the column headed “Description of Articles.”” If the same bill 
of lading covers both “Military” and “‘Nonmilitary” items, appropriate grouping should be used, each con- 
spicuously identified. 

6. Bills of lading should designate the articles shipped by the carriers’ classification or tariff description, 
if possible, otherwise use a clear nontechnical description and add departmental! nomenclature if desired. 
State separately such weights, dimensions, and manner of packing as may be necessary to ascertain classi- 
fications and rates and to enable recovery in case of loss or damage. 

7. If the number of articles to be shipped be too great for the blank form (original, shipping order, Govern- 
ment freight waybill—original, Government freight waybill—carriers’ copy and memorandum copy), 
continuation sheets of the prescribed form should be used and so attached and designated as to form but one 
bill of lading, under one number. 





APPENDIX 


STANDARD Form No. 1133 
Form prescribed by Comptroller General, U. 8 


January 21, 1946. General Regulations No. 97-Revised 
U. 8S. GOVERNMENT TRANSIT FREIGHT WAYBILL 


Place special service pasters here 


Name of initial transportation company 
No. 
Car initialsand No.| CL transferred to 
e LCL loading 
vo. 


Stop this carat for 


Weight in tons 


Gross | Tare Net 


{ 


Station State 


“Route (show each junction and carrier in 
route order to destination of waybill) 


Carriers’ routing 


Consigned to (mail or street address of consignee— 
for purposes of notification only) 


Destination State of 


Movement designated by Government 


B/L Symbol 
and No. 
Pick-up service at origin 
(Insert ‘‘was” or “was not’’) 
by the Government or its 
agent. 
Initials of shipper’s agent 


Packages 


Ne. 


hon 


Freight bill 
date 


Car length, ft. & 
ins. 


Ordered | Furnished 


Kind |Description of articles and exceptions 


ORIGINAL 


T: ¢ control 


Freight bill No.| Waybill date | Waybill No. 


’ Marked capa- 
city of car 


Ordered | Furnished 


From Station 


No. 
Full name of shipper 


Marks 


Charges to be billed to (department or establishment 


and bureau or service and location) 
Appropriation chargeable 
Issuing office 
Name and title of issuing officer 
Weighed at 
Allowance Net 


Gross Tare 


Nos. on 
pkgs. 


Weights | Rate | Freight | Advances 


ee a= 
es 


TRANSIT RESHIPPING CERTIFICATE—IN-BOUND BILLING REFERENCES 


. ____ Government bill of lading 
Prefix and number Date 


1 
2 
Previous transit reference 


Date 


. 


Ps 
Car 


initials and 
number 


1 
2 
Previous transit reference 
3 


4 
CERTIFICATE OF ISSUING OFFICER 


Contract No. or 

purchase order No-. 

or other authority for shipment 
F. O. B. point 


I es cc cecscuthacaneubavetssennsh 


Signature of 
issuing officer 


unction agent Wl 


tgoing 
grovides. Additional funstion. stamps and all yard stamps to be 


placed on back hereof 


Bureau| Freight bill 


Waybill 


No. | "Date | No. Origin station | Commodity 


Sec. 22 quo. 


Weight No. or tariff 
No. 


Name of transportation company 
No. 
Date of receipt of shipment 


Signature of agent 


estination agent Wi 
herein 


First junction | Second junction | Third junction | Fourth junction | Station name and date reported 
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Standard Form No. 1134 
Form prescribed by Comptroller General, U. 8. 
January 21, 1946, General Regulations No. 97-Revised 


U. 8. GOVERNMENT TRANSIT FREIGHT WAYBILL 


CARRIER’S COPY DP eiiinesécee 
Place s 1 service pasters here 





Name of initial transportation company | Traffic control No. 

























































No. 
Car initials and No.| CL transferred to | Freight bill | Freight bill No.| Waybill date | Waybill No. 
or LCL loading date 
No. 
Stop thiscarat for Weight in tons ar a ft. & we Date oad Date 
aN ur- / 
Gross | Tare | Net | Ordered| ,FUF-, | Ordered| Fur’, | nished | issued 
i Station State “From Station State 
£ bo 
a ene ee a een ee eae 
ES) Route (show each junction and carrier in |—~°- * 
§&| route order to destination of waybill). Full name of shipper 


Consigned to (mail or street address of consignee— | Marks 
for purposes of notification only) 


Charges to be billed to (department or establishment 
and bureau or service and location) 
Destination State of 
Appropriation chargeable 
Movement designated by Government 
Issuing office 


B/L Symbol || Name and title of issuing officer =O 
Pick-up service at origin --- and No. g 


(Insert ‘‘was”’ or “‘was not’’) anni cinemas 





Weighed at 
by the Government or its cid 
agent. Gross Tare Allowance Net 
Initials of shipper’s agent_. 
Packages | 





Nos. on 


. | Kind |Description of articles and exceptions pkes. 


Weights | Rate | Freight | Advances 













TRANSIT RESHIPPING CERTIFICATE—INBOUND BILLING REFERENCES 


Government bill of lading Freight bill Waybill 
| i. OT Origin station Commodity 
Prefix and number Date , Date | No. | Date | No. 






















1 











2 
Previous transit reference | 
‘ ==. | 
erie ETT Ts Ale MR 
Car , Sec. 22 Quo. 
Rate |————;| Weight ° 
Route Initials and | ; No. or tariff 
paid in aber | applied No. 

: | 
. | 
Previous transit reference 
‘ | 


4 






CERTIFICATE OF ISSUING OFFICER Name of transportation company 


Contract No. or 
purchase order No..............-- Dated 
or other authority for shipment 


F. O. B. point 
I acs a ins gies ineiieanicnieenierbrscieow ioe ilaeaiadinaiaitan eesti teceitiigeaneenentnaranteiniinacih thn etatinalitanaitisiaen 


Signature of agent | Per 
Signature of 
SE ee ee eS LER ae ee as 











No. 
Date of receipt of shipment 
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Standard Form No. 113la 

Form prescribed by Comptroller General, U. 8. 

January 21, 1946, General Regulations No. 97—Revised 

U. 8. GOVERNMENT TRANSIT BILL OF LADING 
MEMORANDUM COPY ite ale 


Name of initial transportation | Traffic control No. 
company > 


Car initials and No. 























For 





Stop this car at 
IMPORTANT 
When the original 
of this bill of lading 
is surrendered to ee rer 
the initial carrier a 






Received by the trans- 
portation company named 
above, subject to conditions 
——~ EN 

ereof, the public property 
hereinafter described, in 
apparent good order and 
condition (contents and 
value unknown) to be for- 
warded to destination by 
the said company and connecting lines, there to 
be delivered like good order and condition to 


said consignee. Ch to be billed to (department or establishment 
—————— | and bureau of service and location) 
Consignee 





















From— 
(Shipping point)» 
From (full name of shipper) 


must be forwarded 
to the consignee im- 
mediately 










Marks 


Destination Appropriation chargeable 






Via (route journey only when some substantial 
interest of the Government is subserved thereby) | Jsuing office 









B/LSymboland No. | Name and title of issuing officer 






















Pick-up service at origin 






tFurnish this information in case of carload ship- 
ments only. 

*Show also cubic measurements for shipments via 
ocean carrier in cases where required. 







(Insert ‘“‘was”’ or “was not’’) 
by the Government or its 


agent. 
Initials of shipper’s agent 


Description of articles Num- 
Packages (Use carriers’ classification or bers on 
sseciiadeiapeisiiaiciial ate sana if pore, pack- Weights* 
otherwise a clear nontechnica 
No. | Kind description) ages 





TRANSIT RESHIPPING CERTIFICATE—INBOUND BILLING REFERENCES 
Government bill of lading Bureau|_ Freight bill Waybill 


Prefix and number Date No. Date | No. | Date | No. Origin stetion | Commodity 
1 
2 
pues transit reference 
a a a a ce a 
Rate Car Weight |S¢-22quo.| D.O. | nate | Disb. off. 
~~ paid in Initials and number applied a | — paid initials 
i piesa Se eile tet hdicprenienctlp edinssa eatin use tet incl ee deenchaiats line 
2 
Previous transit 
reference 












Name of transportation 
company 


CERTIFICATE OF ISSUING OFFICER 
Contract No. or 























purchase order No. ..........-- OE nccnkcnad 

or other authority for shipment Date of receipt of shipment 
F. o. b. point 

named in contract ....-..-.--.-.----------------- Signature of agent Per 
8 ture of 


MEMORANDUM COPY 





Delivery service at destination 
--e0-.--------------------.. by the Government or its agent. 
(Insert ‘‘was”’ or ‘‘was not’’) 
702905™—46—-vol. 25-62 
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SIMPLIFIED PAY ROLL PROCEDURE AND FORMS FOR CIVILIAN PER 
ANNUM EMPLOYEES 


[General Regulations No. 102—Supplement No. 3] 


Aveust 18, 1945. 


(Omitted as having been rescinded by General Regulations No. 102—Revised, 
December 7, 1945.) 


SIMPLIFIED PAY ROLL PROCEDURE FOR CIVILIAN PER ANNUM 
EMPLOYEES 


[General Regulations No. 102—Revised] 


DECEMBER 7, 1945. 


(Omitted as having been rescinded by General Regulations No. 102—Second 
Revision, June 28, 1946.) 


SIMPLIFIED PAY ROLL PROCEDURE FOR CIVILIAN PER ANNUM 
EMPLOYEES 


(General Regulations No. 102—Second Revision] 


JUNE 28, 1946. 

A uniform and simplified method of, and standard forms for, recording the com- 
pensation earned and payable to Federal per annum employees whose earnings 
are computed on a biweekly basis are hereby prescribed for all Federal departments 
and establishments and the Government of the District of Columbia, except the 
Post Office Department including the United States Postal Service, and shall be 
in lieu of the procedure and forms heretofore prescribed by General Regulations 
No. 102—Revised, dated December 7, 1945, which regulations are rescinded. 
The procedure and forms will apply in modified respect to agencies in the field, as 
hereinafter explained. 

These regulations are effective July 1, 1946, and the procedures will be put into 
operation as soon thereafter as possible through the use of the following pre- 
scribed forms: 


Standard Form No. 1125. Pay Roll Control Register. 

Standard Form No. 1126. Pay Roll Change Slip (original—white). 

Standard Form No. 1126a. Pay Roll Change Slip (duplicate—green). 

Standard Form No. 1126b. Pay Roll Change Slip (triplicate—yellow). 

Standard Form No. 1126c. Pay Roll Change Slip (quadruplicate—pink). 

Standard Form No. 1127—Revised. Individual Pay Card (8 by 10% inches— 
printed both sides, head to foot). 

Standard Form No. 1128. Pay Roll for Personal Services—Pay Roll Certifi- 
cation and Summary (original—white). 

Standard Form No. 1128a. Pay Roll for Personal Services—Pay Roll Certi- 
fication and Summary (memorandum—yellow). 

Standard Form No. 1130—Revised. Time and Attendance Report (indi- 
vidual reporting form—size 8 by 5 inches). 

Standard Form No. 1135. Time and Attendance Report (a schedule or 
list form—size 11 by 8% inches). 

Standard Form No. 1136.* Time and Attendance Report (long form) (a 
schedule or list form—size 11 by 17 inches). 

Standard Form No. 1137. Leave Record (individual card form for a 2-year 
record—size 8 by 5 inches, printed both sides, head to foot). 


(Exhibits of the above forms are attached hereto.) 


EXPLANATION OF USE OF THE STANDARD FORMS 


Standard Form No. 1125. Pay Roll Control Register 


The control register provides a means for securing independent totals to insure 
the accuracy of rolls and pay cards by handling only changes in pay each pay 
period. The substitution of this record for various types of preverification records 


*Form No. 1136 is similar to Form No. 1135, except for provision for listing greater number of names. 
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in the administrative offices should result in economies since it will not be necessary 
to verify in detail each pay period the earnings of those employees whose pay does 
not change from normal pay. The use of the control register will facilitate the 
processing of pay rolls since the predetermination of the correctness of changes in 
pay will be made as changes occur during the pay period as contrasted with an 
examination of every item on the rolls after they are prepared. 

In establishing the control register the gross earnings, deductions, and net pay 
of all employees to be included on a particular pay roll for the pay period covered 
+ the roll will be entered on the first line of that part of the form headed ‘‘Previous 

ormal Pay.”’ Changes in normal pay or in status which occur during the pay 
period, as set forth on Standard Form No. 1126, Pay Roll Change Slip (described 
later), will be verified and posted by the employee who maintains the Pay Roll 
Control Register. The item ‘‘gross pay’’ shown on the change slip will not be 
posted to the control register. 

After the close of the pay period the entries posted to the control register from 
the change slips, under the heading ‘‘Previous Normal Pay,’’ will be totaled and 
deducted from the normal pay entered on the first line. The balance, representing 
the normal pay of those employees whose pay did not change during the period, 
will be transferred to the first line under columns headed ‘‘Pay For This Period” 
to which will be added the amounts previously posted therein. The totals rep- 
resent the aggregate earnings, deductions, and net pay for that particular pay 
pee and must agree with the totals of the pay roll and of the individual pay 
cards. 

The balances shown on the control register under the heading ‘Previous 
Normal Pay’’ will also be transferred to the first line of the columns under the 
heading ““New Normal Pay,” to which will be added the amounts posted therein. 
The totals represent the normal pay of all employees as of the beginning of the 
next pay period, and will be entered on the first line of the control register for 
the next pay period under the heading ‘‘Previous Normal Pay,” thus establishing 
a continuity of control. 

The number of employees to be included on a pay roll will depend upon admin- 
istrative policy, but a separate control register aoe be established for each block 
of pay cards maintained by each pay roll clerk. 

ostings to the register may be made, if desired, by summarization of a group 
of change slips, in which event the inclusive numbers of the change slips must be 
indicated. 

For those pay periods in which it is necessary to handle adjustment transactions 
such as canceled checks, cash collections, etc., the change slip entnes for such 
adjustments will be entered after the regular entry control register above described 
is totaled and balanced and will be entered directly below said control register 
totals. Such change slips are not forwarded to the Disbursing Office but follow 
internal routing prescribed fox all change slips. 

Amounts shown on the adjustment change slips are posted to the control regis- 
ters in red and subtracted from the regularly determined ‘‘Pay For This Period” 
totals and the then adjusted totals must agree with the totals of the Individual 
Pay Cards. 

ince the retirement, tax, and bond accounts are not adjusted in the original 
canceled check or cash collection transaction, the total amounts of such adjust- 
ment items are individually subtracted from the corresponding regularly de- 
termined ‘Pay For This Period” deductions totals. Also, the regularly deter- 
mined “Pay For This Period” earnings total is reduced by the total amount of 
these adjustment deductions and the resulting adjusted normal figures for both 
earnings and deductions are used in scheduling the voucher. The regularly de- 
termined ‘‘Net Amount Paid” total, obtained before the adjustment entries are 
made, must agree with the total for the pay roll. 

Where a supplemental pay roll for additional payments is necessary, the con- 
trol register entries for such supplemental roll should be made in a separate space 
at the bottom of the last page of the control register and the ‘New Normal Pay’’ 
totals thereof added to the regularly determined ‘““New Normal Pay” figure in 
order to establish the correct “Previous Normal Pay” figure for the next ensuing 
control register. 


Standard Form No, 1126. Pay Roll Change Slip 
Standard Form No. 1126 will be prepared in an original and three copies for 
each change in pay, name, or status. This form will be prepared by the pay-roll 


employees who maintain the pay cards from basic documents such as personnel 
actions, time and attendance reports, bond deduction authorizations, advices of 
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tax status (Form W-4), etc. Change slips are also prepared for handling adjust- 
ment transactions. In the block for remarks will be entered a concise explana- 
tion of the reasons for the change, including all factual notations heretofore 
required to be placed in the “Remarks” column of the pay roll. When used to 
record a change by reason of an automatic within-grade promotion, the date of 
the last official efficiency rating must be shown on the change slip. If copies of 
personnel actions are attached to the pay rolls or pay roll change slips and con- 
tain all the necessary information, including last efficiency rating in cases of 
automatic within-grade promotions, the data ordinarily shown under “Remarks” 
need not be repeated on the change slips. After the change slip is prepared all 
copies, together with the basic documents, will be forwarded for examination to 
the employee who maintains the control register. 

In the event the pay of employees is adjusted as a whole by legislative action, 
the use of change slips to effect the adjustment shall be optional; however, the 
document(s) used in lieu of change slips must be retained for the use of the 
General Accounting Office site auditors. 

The routing and distribution of the change slips shall be as follows: 


Agencies in which the entire simplified procedure is installed: The employee 
who maintains the control register will post thereon the data from the 
original of the change slip. The original will then be forwarded to the 
employee who maintains the pay cards where it will be posted and held 
with the pay cards until the roll is received from the disbursing office, at 
which time the changes will be verified with the roll. After verification the 
original will be returned to the control clerk to be attached to the basic 
documents and retained as support for entries on the control register. 

The duplicate will be forwarded to the employee responsible for the receipt 
and distribution of checks and will be given to employees with pay checks or 
cash payments as an earnings statement. 

The triplicate will be forwarded to the disbursing office where the necessary 
change will be made on the addressograph plate for use in preparing the 
current roll. After the current roll is completed and the current check list is 
sent to the administrative agency, the addressograph plate for the new normal 
net pay will be prepared; the triplicate copy will then be returned to the ad- 
ministrative agency. 

After the pay roll is processed for a given pay period, the triplicate and 
quadruplicate will be available for statistical or other purposes. 


Standard Form No. 1127—Revised. Individual Pay Card 


This form will be posted manually. Complete status information, including 
“‘Normal Pay,” will be entered by the pay-roll clerk at the time the card is establish- 
ed for an employee, either by bringing forward such data from the card for the 
previous year or from a current verified change slip. Detailed postings of normal 
pay in the pay period blocks will be made only for the first full periodic payment 
or after a change from normal pay has occurred. In other words, postings of 
normal pay will not be repeated successively. In lieu thereof, normal pay will 
be indicated by the pay-roll clerk initialing in the space provided opposite the 
period for which pay is due. 

All salary payments’ made pursuant to these regulations should be recorded on 
Standard Form No. 1127—Revised. Each pay period, the totals of earnings and 
net pay should be balanced with the control register. Periodically and not less 
than four times a year the columnar totals of earnings, deductions, and net pay for 


the particular period should be balanced with the control register and the adminis- 
trative books. 


Standard Form No. 1128. Pay Roll for Personal Services—Pay Roll Certification 
and Summary 


The original and memorandum copy will be used as a certification and summary 
sheet for all pay rolls. No detail information on the reverse of Standard Form 
No. 1128 is necessary when that form is used as a certification and summary 
sheet for the pay roll list showing only net amounts earned. 

For those agencies in which the entire simplified procedure is installed, Standard 
Form No. 1128 will be supported by a roll showing only names of employees, net 
amounts paid, and check numbers, or if payments are made by cash, signatures 
of the employees. 

In those offices and agencies of the Federal Government where the number of 
civilian per annum employees is small and does not justify the adoption of the 
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entire simplified pay-roll procedure and the use of all of the prescribed standard 
forms incident to such procedure, Standard Form No. 1128, with memorandum 
copy No. 1128a, provides for the listing of a limited number of payees, on the 
reverse thereof, with complete details as to gross earnings, deductions, and net 
payments. When Standard Form No. 1128 is so used it shall constitute the 
complete summary, certification, and payment details, as one document, and the 
use of the Pay Roll Control Register (Standard Form No. 1125) and the Pay 
Roll Change Slip (Standard Forms Nos, 1126, 1126a, 1126b, and 1126c) will be 
optional with those administrative offices using only one sheet of Standard Form 
No. 1128 as a complete pay roll document. Agencies using the reverse of Stand- 
ard Form No. 1128 for a pay roll will continue to show the same information on 
the rolls as at present, except that if a change slip is used to accomplish a change 
in status, the number thereof may be shown in the ‘“‘Remarks” column in lieu of 
the information now required, and the original change slips must accompany 
such pay rolls. When a change in pay is made by reason of an automatic within- 
grade promotion, the date of the last official efficiency rating for the employee 
must be shown on a change slip or pay roll. 

Standard Form No. 1128, accompanied by Standard Form No. 1055—Revised 
(see General Regulations No. 104, 24 Comp. Gen. 976), should be used with those 
claims which are required to be submitted to the General Accounting Office for 
direct settlement covering compensation or allowances on account of personal 
services rendered prior to the death of employees, and should be used also for 
such lump-sum leave payments under the act approved December 21, 1944, 58 
Stat. 845, that are not included on regular pay-period pay rolls. 


STANDARD FORMS FOR REPORTING DUTY ATTENDANCE AND LEAVE OF ABSENCE 


Under the entire simplified pay-roll procedure for civilian per annum employees, 
the pay rolls submitted to the General Accounting Office in disbursing officers’ 
accounts will comprise only the Pay Roll for Personal Services—Pay Roll Certifi- 
cation and Summary (Standard Form No. 1128) and a list of the paid employees 
showing the net amounts paid to each and the check numbers, or signatures when 
payments are made in cash. For the purpose of verifying the correctness of the 
individual payments reflected on such rolls, it is essential that the basic records 
which are administratively maintained for subsequent examination by the auditors 
of the General Accounting Office be such as to include a complete and uniform 
peers of duty attendance and absence from duty of all employees in each pay 
period. 

For such purpose there shall be established each pay period a standard form 
of time and attendance report, to be administratively maintained by designated 
employees having supervision over duty attendance. 


—— _— No. 1180—Revised. Time and Attendance Report (Individual 
orm 


The original form has been changed in arrangement. Provision for the report- 
ing of compensatory time and leave has been incorporated in the form. See 
exhibit attached hereto. 

The form provides for showing by hours the leave balances brought forward 
from the preceding pay period and the accruals of leave for the current pay period. 

The balance of Save shown at close of pay period must coincide with the 
figures shown for aggregate leave available during the pay period minus the total 
hours of leave taken during the period. 

Leave taken in excess of the number of hours available during the pay period 
and which has been approved as advanced leave will be reflected in the balance 
at the close of the pay period as a “minus’’ number of hours by circling the number 
of hours indicating such balance, and will be so carried in the reports until the 
advanced leave is liquidated by pay period accruals. Leave taken beyond the 
expiration date of a period of advanced leave will be recorded on the time and 
attendance report as Ewor. 

The use of Standard Form No. 1130 either in its entirety or solely as a form for 
reporting attendances and absences is optional. hen used in its entirety all 
major features of the form should be executed, i. e., to show attendance and ab- 
sences and leave accruals and leave balances, but when the form is used solely 
to report attendances and absences, and the leave accruals and balances are re- 
corded on Standard Form No. 1137, Leave Record, only the central portion of the 
form, for reporting attendance and absence, need be filled in, thus eliminating 
the entry thereon of leave accruals and balances. 
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Standard Form No. 1185. Time and Attendance Report (Schedule or List Form), 
Short Form 


This form may be adopted when an agency finds it impracticable to have time 
and attendance reported on the individual report,-Standard Form No. 1130. In 
such cases, as in the use of only the central portion of Standard Form No. 1130— 
Revised, the totals for the accruals and use of leave for each pay period will be 
posted to Standard Form No. 1137 promptly after the close of the pay period. 


Standard Form No. 1186. Time and Attendance Report (Schedule or List Form), 
Long Form 


This form provides for showing 28 names instead of 12 as provided on the sho 
form, but is otherwise the same as the said short form. ° 

Where sick leave reported on any one of the time and attendance report forms 
extends into a subsequent reporting period, the employee’s certification of such 
leave shall be made on Standard Form No. 71, Application for Leave, prescribed 
by the Civil Service Commission. 


Standard Form No. 1187. Leave Record 


This form is not used when Standard Form No. 1130—Revised is installed and 
used in its entirety. When only the central (reporting) portion of Standard Form 
No. 1130—Revised is used, or when Standard Forms Nos. 1135 or 1136 are used, 
the biweekly totals of leave used will be promptly posted to Standard Form No. 
1137 from such time and attendance forms. 

Leave records now being maintained on Standard Form No. 70 or 70A need not 
be supplanted by Standard Form No. 1137 herein prescribed until expiration of 
the last full pay period of the current calendar year. 


LEAVE EARNINGS AND LEAVE REDUCTIONS 


In view of the recent amendments to the leave regulations promulgated by the 
United States Civil Service Commission effective as of July 1, 1946, no tables of 
leave earnings and leave reductions are included in these regulations. 


APPLICATION OF THE ENTIRE SIMPLIFIED PROCEDURE TO OFFICES OUTSIDE THE 
DISTRICT OF COLUMBIA 


The performance of an ‘“‘on-the-site”’ audit by the General Accounting Office a} 
all field stations is not immediately possible; however, there have been established 
units of the Audit Division of the General Accounting Office at New York, N. Y.; 
Philadelphia, Pa.; Chicago, Ill; Dayton, Ohio; San Antonio, Tex.; and San 
Francisco, Calif., to make the agency site audit of pay rolls covering civilian per 
annum employees, for all establishments operating under the procedures pre- 
scribed herein, at these and nearby points. Additional units of the Audit Division 
for agency site audits will be established as rapidly as possible throughout the 
country, and the Government establishments at such points will be advised 
accordingly. 

The absence of a site audit unit at any point, however, will not prevent a 
department or agency from immediately installing at all stations the entire 
simplified pay-roll system including the skeletonized pay roll. 

hose offices at which the site audit is not being performed will be required to 
forward direct to the Audit Division, General Accounting Office, Washington 25, 
D. C., or to such field offices of the General Accounting Office as may be spe- 
cifically directed by the Audit Division, promptly after the close of each pay 
period, the original of all pay-roll change slips | the original control registers 
pertaining to the particular pay period, properly cross-referenced to the dis- 
bursing officer’s voucher numbers, and other pertinent data to identify same with 
the skeletonized pay roll for the same period. This office will perform the audit 
with the paid skeletonized roll coming in through the several disbursing officers’ 
accounts. It will also be necessary for each pay-roll office to send in with the 
control register for the first pay period a transcript of the previous pay period 
comprehensive pay roll (omsuch other record as may be agreed upon by the 
Audit Division of this office) upon which the normal pay for the said first pay 
period was established on the control register. 

The Sapesteeete and agencies will make the necessary arrangements with the 
manner) isbursing officers of the Treasury Department to handle the skeletonized 
pay rolls. 

As the scope of the agency site audit is extended to additional areas, the workin 
operations would be changed only to the extent of having the change slips an 
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oe control registers retained for the use of the site auditors at local pay-roll 
offices. 

While the entire simplified procedure for field services may be adopted by a 
department or agency, the installation of more than one leave reporting system 
for employees on a per annum basis at a single pay-roll installation cannot be 
permitted. 

GENERAL INSTRUCTIONS 


Departments and establishments which are ready for an agency site audit of 
pay rolls as provided herein should communicate with the Chief, Audit Division, 
General Accounting Office, Washington 25, D, C., so that necessary arrangements 
may be made. 

The present stock in the departments, agencies, and the Government Printing 
Office of standard forms heretofore issued under General Regulations No. 102, 
24 Comp. Gen. 962, and time and attendance and leave forms issued by the 
Civil Service Commission, with the exception of Standard Forms Nos. 70 and 
70A, should be used until exhausted, after which the standard forms herein 
prescribed should be requisitioned and used. 

Exceptions to the provisions of General Regulations No. 102—Revised, 
December 7, 1945, supra, heretofore granted may remain in effect for the time 
being but may not extend beyond October 31, 1946, unless there is resubmitted 
to the General Accounting Office for consideration prior to that date a timely 
request for desired exceptions, with full substantiation of the necessity therefor, 
so that any approved variations may be made operative in the department or 
agency not later than the beginning of the first period paid in January 1947. 

Upon receipt of these regulations each department, establishment, or agency 
is requested to make requisition upon the Public Printer for a supply of the 
standard fornis estimated to meet its needs, in order that all requisitions sub- 
mitted may be combined and the forms printed in one edition. 
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STANDARD Form No. 1128 
Form prescribed by Comp. Gen., U. 8., June 28, 1946 
General Regulations No. 102—Second Revision 


PAY ROLL FOR PERSONAL SERVICES 
PAY ROLL CERTIFICATION AND SUMMARY 


APPENDIX 


CERTIFICATION 
Pursuant to authority vested in me I certify that the within pay roll, in 
correct and proper for payment. 
SIGN 
This roll approved for $ 


PAY ROLL SUMMARY 
| 
Net payment to employees (as per 
attached lists). 
Other items requiring disbursément: 
Civil-service retirement 


Federal tax 


Other (itemize): 


Gross payments 
Other items not requiring disbursement 
(subsistence, etc.): 





ale 


| » > > Se E> E> E> a> S> Se & 


ACCOUNTING CLASSIFICATION 


SECRCeecesx | 


I in rim enneniesecinaintesbeilie ioe 


EEXEEKREXKXXXYE 


XEXEEXRXXEKEXKXE 


Pace 1 


Dy Vem. Me, ..<..s. 


Day Vom: a. .........- 


PAID BY 


(For use of paying 
office) 


(Official title) 


Check Nos. 





aalalaeaena=>qlTyaouaoaououmumuaalylQaaaaa en Oaeywenaeaq“*qs»na>qz=*=0—00 —— S$ 


Appropriation, lim- 
itation or project 


Appropriation title 
symbol 





Cost account 
Symbol 


Allotment 


Obligations 
symbol 


Amount liquidated 


Amount 


Limitation or 
project amount 


Apprapria- 
tion amount 


Objective classification 


Symbol 


Amount 








APPENDIX 
[REVERSE OF STANDARD FORM NO. 1128] 


We, the subscribers, severally acknowledge to have received IN CASH the sums 


- om our respective names in payment for our services during the period of Checks dated 
this roll: 


Deductions 
Name, grade, designation, Gross 


and total salary rate amount paneer Change Slip No. or 
earned | Ret. | Tax | Bonds Remarks 
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STANDARD Form NO. 11288 
Form prescribed by Comp. Gen., U. S., June 28, 1946 
General Regulations No. 102—Second Revision 


PAY ROLL FOR PERSONAL SERVICES 
PAY ROLL CERTIFICATION AND SUMMARY 


APPENDIX 


Period of this roll: From ...........-.-.---.-- natin peach cadiee 


Reverse of this Form is same as Reverse of 


Form 1128. 





This roll approved for $........ 


MEMORANDUM 


PAY ROLL SUMMARY 








Pacel 


eR) | eres 


i A en cennnnn 


PAID BY 


(For use of paying 
office) 





Amount Check Nos. 
Net payment to employees (as per |............---------- XXXXXNXXXNXXEXX 
attached lists). 
Other items requiring disbursement: | 
Civil-service retirement - -._-.-.-.--- hicutcng uth siuieals 
Stk id cai bitin ecb ged sen asaaiod 
War is NE oso ssgccen cians as 
Other (itemize): | 
sian caine aiwialinnw aa aii wigs i ied esokesnas 
| 
ito ae etd lncnk$9 pions balun edhe auuteecmwoneenent | 
Other items not requiring disbursement 
(subsistence, etc.): 
idtkninbininewnciints: a RESECESIEEEE 
iidiks Naat iay na cmp aiaees PPeSREPESSS | 
III, 6 dcwcciceenncdecdien slthanaatniviciatieisciinag XXXXFXIKKXX| 





ACCOUNTING CLASSIFICATION 








Appropriation, lim- 





| 
a” project Appropriation title _|_ Prelect amo project amount | tion amount 
Aiteteeent Obligations Cost account Objective classification 
symbol Amount liquidated 
v Symbol Amount Symbol Amount 





Limitation or 


| Appropria- 








(s0doeyoury} 10 JOsTAs0dng) 


4001100 poyt1109 





"1AL XxX 





aus pagnyovd pout yorym ssauzp 07 anp som aouasqn sty? JOY) Af1j429 J 


poysod sjy} JO pus 03 IBAA IBPUBTBO 10] [8307 “gq “OM 
SeREaSsenes porsed JOysd JO pude 04 IBIA JUPUTBO 10; [¥}0} “TOM 
TITSSSSTS TIS ES STS aaaeaseesees== == popled Sy) JO OSOpO Je SURE 











“pojied Atd sjq} JO pus 48 couBreg 
nooneeensneene==-porsed Bd S1q7 Pres 
ne eee ee en eee eer pojsed Avd syq} pesa. 

eens popad £Bd spy 10J [830], 
Bene ape pojied Aed sjq} poys0 
POF en OR ar eat Caran PsBMI0J IGSnoIg_ 
AWIL AYOLVSNAd WOO 


‘Amp 40f | ___ 


*OAVI] YOIS 10} UOTPBOYIVION, 





1830} pojued AB 


coceen==-9-=- 19104 HOOM SII 


APPENDIX 


oS[8ITUT 





2yIO [[BnUUY] oS | dowyT | [MV | vodui0g 


4£1048S 
-ued uI0g 


ee Ae A 
‘38S 


‘Ma 
“gL 
“POM 
‘On 
“uo 


SHUVNAY 





“OF6I ‘92 eunr "9 "a 
“usp ‘dulop 4q peqioseid w07 
(‘UOdjs}Aoy PUODdg 
—ZOl ‘ON suonje[nsey [B19NIe4)) 
OfIl ‘ON WAUOF AUVAGNVIS 
L4aodia 
FONVGNALLY GNV AWLL 


quesqe oul}, 


qe[n3e1 
uvYq} 190430 10 G/N 
yi Aqnp josinoyH |[enuuy| ys 


*001d 





poxsJOM OUTIL, sinoy [830 


‘ON posed Aq 
Aoue3sy 





pojsed S{Yy} ZUpINp opqVijVavw aavo] JO oyeZoIZzy 
poled Juyys0das sy} ZUJINP penso0v vaso] 


poyiod solud wloly psBmsoj YYZNOIG SBOUBTe ABO] 


ssssxesosennsnsneseplsstnstlenlmeiius ses tiestennninttnliassnspeetisentesetareeaesennctantsnanasiaanincasieeeian 


Siac aac ei easiest 


B 


(ouoydee,,) (sedeeqeur}} JO J0sj}Asodng) 





‘SysBUIEY 



























































peyqsom 
emi} ‘dmo0g 











quesqe our], snjejs Aved uy soy 490m puocoeg 4OoM 4SI} 7 


Aqnp jo inoy, wold qyun 3uyjs0dey 


"OUl] PITY? UO s[BIyFUy s,eeL0[duIe Aq pomosloy ‘y001q 

OUI¥S JO OUT] 4SIY UO SINOY 94} MOTE ‘HOO[q A[]¥p Owe Jo oul] puoodes UO peoetd oq 04 opod GBAOG Y— "ALON 
*peqsoa OUII0AO— LO *peys0m oul} Al0jesuedmMI0D— LO “Aed ynoyys CAveyT— MM 
“OUN}} [BUSIEY Ip I4ZIN—GN “Uey8} 0A Bo] A1Oj}esuad ION —OD “ed 43,4 04 89] 10I30—O 
*yiom ABPIlOH—MH “OA BO] JNOYNM 9OUSSq Y—I MV "0A 89] HOIG—G 

*$N9B4S [9A 81. L—S§.L “uojsuedsng—s Ns “9A 89] [SRUUy—yVy 


‘ON poped Avg 


“soureu jo 


s9qQuMU 19}8013 Buyjst] 203 UOps}A02d 203 ydeoxe 
“SEL “ON WLIO’ OF sUI]UNS 8] OFT] “ON BUI0g 





eofol dure Jo WBN 


LaO0daa AONVGNALLVY GNV AWLL 


UOjs}AoY PUIPG—ZOI "ON SUOHBINFey [B19U04) 
OFGI ‘sz OUNS “g “*fQ ‘[e1OMe_ IeJOIIdUIOD Aq pequoseid WIOF 
SII “ON KuOg duvanvig 





aep dog quourjuodde jo od 4,y, [BIyul pus’ oureU ysuly 


U9xB? [BIO], | 


Jaquis00q, 


18104, | 


jBns908 "1X 


pepsemioy ‘Vg 


wIg | ‘auy u1e}] 


(smoy) Asvuruns Apswa x 


49Qo0poO 
[udy 


SuUVAaY 








Joquiadas 








Aseniqgay | yousyy 








a a |. | 4 | eS iE eee aN = Boekel 


u9ye} poried _— we "1008 } tow | ° | . THIOL | SH | | 
4B) |paysom [Je | | O08 | . | de | | , I 
sous[ed sinoy | sanoyy Abd ee ee | ‘s. | "ON 7 | s ee ae 
i he : UdyB,L | 
c | | Aed 





| Asenues 


| 











pepuedsng—TMV—M | | | | 
SS a Aed ynoyys vuesqy p 5 : : | =_— beer ing; tm 
pi0del 9uly) Aloyesuedul0g | enuuy | oS jenuuy 











OFT ‘Sz OUNL “Gg “QO “UaDH ‘dul0g Aq peqidseid WLIO Guooau AAVAI UOIS|AdY PUCCGEG—ZOI ‘ON sSUuOTIEINZoY [B1dUe4) 
LEIl ‘ON Wu0g plspuRig 


702905"—46—vol. 25-63 


queurjujodde jo ad4.J, ‘ON UOTIBOgWUep] (81};U] pus oUuTeU 4suty oUuIvU {SBT 


IBah IBpUI|vO Aouasy | o8p dOd | 


| | 








956 APPENDIX 


STANDARD VOUCHER FOR PAYMENT OF COST OF LIVING ALLOW- 
ANCES AND ALLOWANCE FOR LIVING QUARTERS AND FACILITIES 
TO CIVILIAN OFFICERS AND EMPLOYEES OF THE GOVERN- 
MENT STATIONED AT FOREIGN POSTS OF DUTY 


{General Regulations No. 105] 


Marcu 8, 1946. 

1. There are hereby prescribed the following standard forms of voucher and 
regulations to provide a uniform method for vouchering amounts claimed for cost 
of living allowances as well as for allowances for living quarters and facilities to 
civilian officers and employees of the Government who are citizens of the United 
States of America permanently stationed at foreign posts of duty, as provided 
by statute and regulations issued pursuant thereto when such payments are 
authorized to be made separately from compensation: 


Standard Form No. 1069—Revised. Voucher for Allowances at Foreign Posts 
of Duty. 

Standard Form No. 1069a—Revised. Voucher for Allowances at Foreign Posts 
of Duty (memorandum). 


The size of the forms will be 8% by 11 inches with the original printed on white 
paper and the memorandum copy on yellow paper. 

2. The use of the forms herein prescribed is subject to the provisions of the 
appropriation act(s) in force during the fiscal year for which the allowances are 
authorized. 

3. For each fiscal year a list of the allowances made by the head of a department 
or establishment must be furnished to the Audit Division, General Accounting 
Office, Washington 25, D. C., giving for each officer and employee affected his 
name, official designation, and post of duty or official station; whether married or 
unmarried with family, or unmarried without family; group, class, and amount 
of allowance for quarters, etc., and the cost of living, respectively; and, if at post 
of duty or only temporarily absent therefrom after previously entering upon duty 
there, the date fixed on which allowances will begin. Notice of all new allowances 
made during the fiscal year after the regular annual list has been furnished as 
well as all changes therein, shall be addressed and transmitted to the said Audit 
Division of the General Accounting Office. With a view to securing uniformity 
in the preparation and submission of the list(s) of allowances herein required, 
departments and establishments should furnish such list(s) in the form of the 
sample attached hereto. 

4. No additional supply of the present Standard Forms Nos. 1069 and 1069a, 
Pay Voucher for Allowances for Living Quarters, Heat, Fuel, and Light, original 
and memorandum copies, respectively, will be printed, and the supply now on 
hand in the various Government offices, including those forms in stock at the 
Government Printing Office, should be exhausted before issuance of the new forms. 


5. General Regulations No. 76, dated June 29, 1931, 10 Comp. Gen. 593, is 
hereby rescinded. 


Linpsay C. WARREN, 
Comptroller General of the United States, 
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SCHEDULE OF ALLOWANCES FOR COST OF LIVING AND ALLOWANCES FOR LIVING 
QUARTERS AND FACILITIES FOR CIVILIAN OFFICERS AND EMPLOYEES OF THE 
GOVERNMENT STATIONED AT FOREIGN POSTS OF DUTY 


Fas ececmnetaicceecascocuderagiccssvaswbaqeaadepasatebectanseitbepoldodanernehbaetiddecticecatusscsccia 
(Department or Establishment and Bureau or Office) 
Fiscal year 19_.....-... ia. or pliesac a enehamaipendiemiieaiediain naar aitaeitan aakaereas 
(Name of official granting allowances) 
Amount 
z s feces 7 
Name Qe Post or station | Group | Class Bore Effective 





Quar- | Cost of} te 
ters living 





Submitted in accordance with General Accounting Office General Regulations No. 105, dated Mar. 8, 1946. 
*Use symbols as follows: ‘‘M” married or unmarried with family; ‘‘U’’ unmarried without famiiy. 


Norte.—If desired, form may be 10}4 by 16 inches. 








EXCHANGE OF U. S. GOVERNMENT TRANSPORTATION REQUESTS 
AT TICKET OFFICES 


(A-—14235) 
AuGust 21, 1945. 
To the Heads of Departments, Independent Establishments, and Others Concerned: 


There has been brought to the attention of this office the complaint of several 
important public carriers that regulations and instructions which require that 
Government transportation requests be exchanged at ticket offices for railroad 
tickets are constantly being disregarded, particularly by Government employees 
and others using transportation requests issued by the civil branches of the Gov- 
ernment. 

Rules for honoring Government transportation requests as published jointly by 
the various passenger associations and printed in Joint Circular 2-D, dated 
October 31, 1942, and the regulations of this office, provide that transportation 
requests must be exchanged at ticket offices, except in cases where the office is not 
supplied with proper forms of tickets, no agent is on duty, or the initial point is a 
nonagency station. 

Train conductors are not provided with transportation beyond their runs; con- 
sequently, when the holder of a Government transportation request boards a 
train without obtaining a railroad ticket in exchange therefor and the destination 
is a point beyond the conductor’s run, the conductor must take up the transporta- 
tion request and wire the first agent enroute, who isin a position toissue ticket, to 
prepare ticket ready for delivery to conductor on arrival of train. The ticket 
must read from station at which passenger boarded train to destination shown on 
transportation request, and the conductor is required to secure receipt from the 
passenger from the starting point to place at which the exchange is made and turn 
same over to agent making the exchange. 

When a request presented on the train calls for transportation beyond the line 
of the initial carrier or beyond the train conductor’s run and it is impossible to 
exchange it before reaching the station at which the traveler leaves the train, or 
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before reaching the end of the conductor’s run, as the case may be, the conductor 
must obtain a statement signed by the traveler, completely describing the trans- 
portation request and certifying the points between which the traveler has been 
carried and the reason why request could not be exchanged, such record being 
turned in with conductor’s train collections. After securing such signed state- 
ment, the conductor must endoise on the transportation request, over his signature, 
the stations between which honored, and returnit to the traveler, with request that 
it be presented immediately after leaving train to the ticket agent of the line on 
which the request is drawn and on which it was honored by the conductor, for 
exchange for a ticket from the point of origin to the destination namea therein. 

In the light of the foregoing, it is obvious that failure to exchange the transpor- 
tation request for a railroad ticket in any case in which it is possible to do so before 
boarding train, places an unnecessary burden on the carrier. Connectively, at- 
tention is invited to the instructions printed on the inside of the front cover of the 
transportation request book, which must be strictly observed, as follows: 

1. To obtain transportation or accommodations, a Government re- 
quest, completely filled out, should be presented to a ticket agent of 
the carrier on which it is drawn, who will issue in exchange the proper 
ticket * * *, 

It is requested that this matter be brought to the attention of all officials and 
employees issuing and those using U. 8. Government transportation requests, in 
order to conserve the manpower of the carriers and of the Government. 


Linpsay C. WARREN, 
Comptroller General of the United States 





INDEX DIGEST 
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ABSENCES: Page | ADVERTISING— Continued. Page 
See Leaves of Absence. denying one prospective bidder privilege 
ACCOUNTING FORMS: of bidding is so restrictive of competition 
See Forms, accounting. as to constitute violation of advertising 
ADVANCE PAYMENTS: for bids requirements of sec. 3709, R. S., 
See Payments, advance. and credit will be withheld in responsible 
ADVERTISING: officer’s account for any payments which 
Necessity or non-necessity: may be made under purported contract 
Personal services: awarded in response to such solicitation... 859 
Advertising exemption scope: ALLOTMENTS: 
Bquipment, ete., to be furnished tn See Family Allotment and Allowance, 
addition to services—advertising ALLOWANCES: 
for bids requirement of sec. 3709, # : 
R. &., is inapplicable in case of See, also, specific index headings, such as, 
contracts to be entered into by Compensation, allowances; Family Allot- 
Public Health Service for part time ment and Allowance; Quarters, quarters 
personal services of physicians who allowance; Quarters, rental allowance; 
would be required to furnish inci- Travel Allowance; Etc. 
dental office space and equipment Cost of living allowances for civilian per- 
er patalied 2 Pn 642 sonnel at foreign stations—voucher forms 
Partnership services—engineering ser- and procedure—Gen. Reg. 105, Mar. 8, 
vices proposed to be furnished by 1946 --....-------------------------------- 956 
partnership to Dist. of Col. in Insular force of the Navy—review of history 
connection with planning, with of insular force of Navy and statutes and 
funds advanced under authority decisions relating to pay and allowances 
of War Mobilization and Reconver- of members thereof... .........----------- 749 
sion Act of 1944, of public works ANNUAL LEAVE: 
preparatory to construction may See Leaves of Absence. 
not be regarded as personal services APPOINTMENTS: 
within meaning of exception to Administrative failure to comply with statu- 
advertising for bids requirements tory requirement for appointment upon 
of sec, 3709, R. 8.; however, adver- happening of contingency—provision of 
tising would not be required as sec. 3, Army Aviation Cadet Act of June 
condition to execution of contract 3, 1941, that each aviation cadet, upon suc- 
with particular engineers of part- cessful completion of his training, “shall be 
nership who actually would perform commissioned as a second lieutenant, Air 
Services. .....-..------------------- 579 Corps Reserve,” does not in and of itself 
Purpose of statutory advertising require- constitute such cadets Air Corps Reserve 
ments—advertising for bids requirements officers from date they were entitled to be 
of sec. 3709, R. S., were designed to obtain so appointed, and, therefore, aviation 
for Govt. most advantageous prices in cadet erroneously commissioned in Army 
fulfilling its requirements and to secure of U. S. and thereafter commissioned in 
to any qualified business concern an Air Corps Reserve may not count service 
equal opportunity for obtaining that in Army of U. S. in computing Jump sum 
business, thereby eliminating any possibil- authorized by sec. 6 of act, upon release 
ity of charges of favoritism and collusion from active duty, as service as Air Corps 
in award of Govt. contracts, and any I ic crcannecnncg ne sacnce= ‘ 512 
purported contract undertaken without As constituting acceptance of resignation 
compliance with such provisions—which from another office under same appointive 
are mandatory on Govt. agencies—is and discharge authority—appointment of 
Na reese erent 859 Officers’ Reserve Corps officer as Naval 
Sufficiency of—nation-wide services—need Reserve officer— President having appoint- 
publicized only to restricted extent— ment and discharge power as to both 
action of procurement officials in matter of offices—is tantamount to acceptance of 
soliciting bids for nation-wide steno- officer’s resignation from former organi- 
graphic reporting services by sending zation, so as to constitute him de jure 
circular letters to only four firms and of officer in latter under last sappointment.. 241 
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APPOINTMENTS—Continued. 


Necessity—employees to be restored after 
separation without compliance with statu- 
tory, ete., requirements—fact that Civil 
Service Com. determined that separation 
of employee because of reduction in force 
by qualified officer of particular adminis- 
trative agency was not in accordance with 
employee’s rights as veteran under Veter- 
ans’ Preference Act of 1944 has no effect 
to void separation, and, therefore, em- 
ployee may be restored to his former posi- 
tion only by formal appointment and com- 
pliance with all statutory requirements 
incident to such appointment 

Oaths. See Oaths. 

Presidential—effect of statutory compensa- 
tion increases above rate requiring— 
increase in compensation of Selective 
Service employee under Federal Em- 
Ployees Pay Act of 1945 (occasioned by 
either within-grade promotion or basic 
rate increase) which would cause salary 
to exceed rate ($5,000 per annum) above 
which appointment by President, by and 
with advice and consent of Senate, is 
required by law does not serve to invali- 
date his appointment theretofore made 
by competent authority and, therefore, 
to require new appointment by President, 
etc., as condition to receiving new rate, 
so long as he continues to hold same posi- 
tion. 17 C. G. 29, id. 249, and 22 id. 923, 
distinguished 

Reappointments—compensation. See Com- 
pensation, reemployment, 


APPROPRIATIONS: 


Fiscal year—availability beyond—replace- 
ment work incident to damage to contract 
work—work performed by construction 
contractor, pursuant to express agreement, 
in replacing property damaged by negli- 
gence of Govt. employee prior to final 
acceptance may not be regarded as “extra 
work” or work “‘due to changes in draw- 
ings or specifications,” since contractor 
was not obligated to perform such work 
under original contract provisions, and, 
therefore, payment for such work—being 
separate and apart from original con- 
tract—is chargeable to applicable fiscal year 
appropriation current when agreement 
was entered into and not to one current 
at time original contract was entered into-. 

Limitations—based on percentage of 
“amount authorized for the same pur- 
pose” in prior fiscal year—under sec. 201(c), 
Independent Offices Appro. Act, 1946, 
providing that appropriations available 
for travel expenses may be used for ex- 
penses of attendance at meetings in amount 
“not to exceed 50 per centum of the amount 
authorized for the same purpose * * * 
for the fiscal year 1945,” amount available 
therefor to Tennessee Valley Authority, 
fiscal year 1945 appropriation for which 
enntained no specified amount upon which 
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limitation may operate, is 50 per centum 
of amount obligated or committed—even 
though not fully liquidated—in fiscal year 


Navy Department: 

Availability for operation and mainte- 
mance expenses of housing projects— 
appropriation: item, ‘‘Maintenance, 
Bureau of Yards and Docks,” in Naval 
Appro. Act, 1946, is exclusively avail- 
able for maintenance and operating 
costs of temporary or emergency housing 
facilities constructed with funds appro- 
priated directly to Navy Dept., as well 
as such housing constructed with funds 
allocated to that department under var- 
ious acts, which are under cognizance of 
Bureau of Yards and Docks. ._......--. 

“Maintenance, Bureau of Supplies and 
Accounts”’—availability for leasing of 
hotels and apartment houses for occu- 
pancy on rental basis by naval person- 
nel—there is no authority, under appro- 
priation item, Maintenance, Bureau of 
Supplies and Accounts, 1946, made for 
“rent of buildings and offices * * * for 
naval purposes”’, or otherwise, for leas- 
ing by Navy Dept. of hotels and apart- 
ment houses in congested areas for 
occupancy, on low rental basis, by 
“transient” and “non-transient’’ naval 
personnel and their dependents 

Prohibition against use for supplying or 
replacing table linen, silverware, etc., 
for use in officers’ quarters—scope gen- 
erally—prohibition in annual Naval 
Appro. Acts against supplying or replac- 
ing table linen, dishes, glassware, silver 
and kitchen utensils for use in “‘the resi- 
dences or quarters of officers on shore’”’— 
which has reference primarily to assigned 
public quarters—does not preclude use of 
naval appropriations to provide certain 
furnishings and housekeeping essentials 
in connection with construction and 
rental of emergency housing facilities to 
naval personnel and their dependents.. 

Obligation—fiscal year chargeable. See Ap- 
propriations, fiscal year. 
Post Office Department: 

Availability for compensation for special- 

delivery duty: 

Salaries of special-delivery messengers 
at first-class post offices, who, pursu- 
ant to sec. 22, Postal Service pay 
statute of July 6, 1945, now are paid 
on time rather than fee basis, may not 
be paid from current appropriation 
item, “‘City Delivery Carriers,” but 
must be paid from item, “Special- 
delivery fees’’ heretofore charged with 
fees of such messengers, there being 
nothing in sec. 27 of act, respecting 
availability of appropriations for new 
compensation rates, etc., which 
broadens availability of existing ap- 
propriation items 


Page 





INDEX DIGEST 961 


APPROPRIATIONS—Continued. 
Post Office Department— Continued. 


Page | ARM Y—Continued. 
Officers—Continued. 


Availability for compensation for special- 
delivery duty— Continued. 

Compensation of regular or substitute 
employees, other than special-delivery 
messengers, at first-class post office 
who are assigned to deliver special- 
delivery mail under authority of sec. 
22(e), Postal Service pay statute of 
July 6, 1945, should be charged under 
appropriation from which regularly 
paid, and not appropriation, “‘Special- 
Delivery Fees’’.-_....-..- 

When, under authority of sec. 22(e), 
Postal Service pay statute of July 6, 
1945, special-delivery messenger, either 
full time or substitute, is employed at 
duties other than delivery of special- 
delivery mail, his compensation 
should be paid from appropriation, 
“Special-Delivery Fees,” and not 
appropriation applicable to such other 
duties at which employed 

Availability for special-delivery automo- 
tive-equipment allowance and vehicle 
hire—cost of automotive-equipment 
maintenance allowances and vehicle hire 
authorized by subsecs. (d) and (f), re- 
spectively, of sec. 22, Postal Service 
pay statute of July 6, 1945, in connection 
with delivery of special-delivery mail is 
chargeable to appropriation item, ‘‘Ve- 
hicle service,” Post Office Department 

Appro. Act, 1946. 


ARMY: 
Officers: 


Administrative failure to comply with 
statutory requirement for appointment 
or promotion upon happening of con- 
tingency—provision of sec. 3, Army 
Aviation Cadet Act of June 3, 1941, that 
each aviation cadet, upon successful 
completion of his training, “shall be 
commissioned as a second lieutenant, 
Air Corps Reserve,” does not in and of 
itself constitute such cadets Air Corps 
Reserve officers from date they were en- 
titled to be so appointed, and, therefore, 
aviation cadet erroneously commissioned 
in Army of U. S. and thereafter com- 
missioned in Air Corps Reserve may not 
count service in Army of U. 8S. in com- 
puting lump sum authorized by sec. 6 of 
act, upon release from active duty, as 
service as Air Corps Reserve officer... 

Civil office acceptance or holding prohibi- 

tion: 

Applicability as to commissionership for 
U. 8S. on United Nations War Crimes 
Commission—position of commis- 
sioner for U. 8. on United Nations 
War Crimes Cum. which was legis- 
latively recognized in Dept. of State 
Appro. Act, 1946, as existing under 
jurisdiction of that department—civil- 
ian agency of Govt.—on civilian salary 


Civil office acceptance or holding prohibi- 
tion—Continued. 

basis, with representation allowances 

as for civilian officers of Foreign Serv- 

ice, is to be regarded as “‘civil office” 
within meaning of sec, 1222, R. S., so 
as to preclude payment of otherwise 
proper pay and allowances to Army 
officer on active list who accepts or 
exercises functions of such civil office. 
Applicability as to temporary employ- 
ment by State—temporary employ- 
ment by State of Army officer on ac- 
tive list during terminal leave prior to 
retirement to direct construction of 
particular State project under position 
which does not require oath of office 
or have compensation or title fixed by 
law may not be regarded as employ- 
ment in “civil office” within contem- 
plation of sec. 1222, R. S., such as 
would vacate his commission upon 
acceptance of such employment, and, 
therefore, officer would be entitled to 
his otherwise proper active duty pay 
and allowances while so employed --- 
Applicability to non-Federal office, in 
general—term ‘‘civil office’’ as used in 
sec. 1222, R. S., providing that com- 
mission of Army officer on active list 
shall be vacated should he accept such 
office, includes not only Federal office 
but, also, non-Federal office such as 
with United Nations Relief and Re- 
habilitation Admin.—an international 
agency—and, therefore, acceptance of 
office or position with said Adminis- 
tration by officer on active list during 
terminal leave from military service 
would vacate his commission effective 
on date of acceptance of civil office. 

Amplified by 25 C. G. 203 

Applicability to officers during leaves of 
absence: 

Officer of Army is ‘‘on the active list’”’ 
during authorized leaves of absence 
whether leave be taken during active 
service or as terminal leave immedi- 
ately prior to final discharge from 
active service, within meaning of 
sec. 1222, R. 8., providing that 
commission of Army officer on ac- 
tive list shall be vacated should he 
accept civil office ettee 

Requirement in sec. 1222, R. S., that 
commission of Army officer on active 
list shall be vacated should he accept 
civil office, makes his military duties 
and civil office incompatible as mat- 
ter of law, without qualification and 
without regard to any showing of 
compatibility in fact by reason of 
leave of absence with respect to 
whether or not duties of particular 
civil office interfere with assigned 
duties, if any, of particular officer -. 


38, 377 
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Officers—Continued. 
Civil office acceptance or holding prohibi- 
tion—Continued. 
Applicability to officers during leaves of 
absence—Continued. 

For purposes of concurrent payment 
of military pay and allowances and 
civilian compensation during period 
of military terminal leave, provisions 
of act of Nov. 21, 1945, permitting 
“any person” to enter or reenter em- 
ployment in Federal Govt. while on 
such terminal leave, supersede pro- 
visions of sec, 1222, R. S., that com- 
mission of “officer of the Army on 
the active list’’ shall be vacated upon 
acceptance of civil office, as well as 
dual compensation statutes and any 
other law to contrary 

As being limited to Regular Army offi- 
cers—provisions of sec. 1222, R. &., 
that commission of “officer of the 

Army on the active list’”’ shall be va- 

cated upon acceptance of civil office, 

being applicable to Regular Army 

officers only, decision in 25 C. G. 38, 

insofar as it relates to applicability of 

said sec. 1222 in case of Army officers 
accepting employment with United 

Nations Relief and Rehabilitation 

Admin. during terminal leave from 

military service, is not to be regarded 

as applying to officers of Army of U.S. 

other than those of Regular Army. -- 

Seope of term “civil office,” in general: 

Term “civil office” as used in sec. 1222, 
R. S., providing that commission of 
Army officer on active list shall be 
vacated should he accept such office, 
does not embrace any and all civil 
public employment but denotes 
public position or employment hav- 
ing generally recognized attributes 
of “office’’ as differentiated from 
mere public employment 

While public importance of duties of 
“office” sometimes has been stressed 
in conjunction with other factors in 
determining whether certain posi- 
tion held by Army officer on active 
list is “office” within inhibition of 
sec, 1222, R. S., so as to require vaca- 
tion of his commission, such elastic 
measure as relative importance of 
duties to be performed, standing 
alone, could not have been intended 
by Congress to mark line between 
mere employment and “‘civil office’ 
in applying penalty of sec. 1222 

Officers’ Reserve Corps—members accept- 
ing membership in other military, etc., 
organizations—efiect generally—appoint- 
ment of Officers’ Reserve Corps officer as 
Naval Reserve officer—President having 
appointment and discharge power as to 
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both offices—is tantamount to acceptance 
of officer’s resignation from former organi- 
zation, so as to constitute him de jure 
officer in latter under last appointment. __- 


BAILMENTS: 


See Property, private. 


BIDDERS: 


Deposits: 
Forfeiture: 
Surplus, etc., property sales: 

Term ‘“‘vessel”’ as used in act of May 
18, 1944, relating to sale of certain sur- 
plus Govt. vessels, or in invitations 
for bids issued pursuant thereto, com- 
prehends all structures previously 
acquired as vessels, regardless of 
their present condition, characteris- 
tics or seaworthiness, and, therefore, 
there is no degree of deterioration or 
injury to vessel which would pre- 
clude its sale as “vessel’’ so as to 
prevent forfeiture of bidder’s guaran- 
tee deposit upon default on grounds 
that object offered for sale was hulk 
or scrap rather than vessel 

Under contract for sale of surplus 
vessels arising in connection with 
invitation for bids requiring amount 
of bid guaranty to be paid as liqui- 
dated damages in event of default, 
neither market value of vessel nor 
actual damage suffered by Govt. 
upon bidder’s default affects vested 
right acquired by Govt. in amount 
of bid guaranty upon such default, 
and, therefore, whole amount of such 
deposit must be retained by Govt. as 


Qualifications—prior unsatisfactory serv- 
ice—action of procurement officials in 
denying request of otherwise eligible 
prospective bidder for invitation to bid on 
nation-wide stenographic reporting serv- 
ices on ground that 12 years ago it per- 
formed particular contract in manner 
deemed unsatisfactory constitutes viola- 
tion of advertising for bids requirements of 
sec. 3709, R. S., and credit for any pay- 
ments made under purported contract 
awarded under such circumstances will 
be withheld in responsible officer’s ac- 
counts. 25 C. G. 859, amplified 


BIDS 


Mistakes: 

Constructive notice—bid price less than 
official ceiling price— there being nothing 
to prevent sale of commodity below 
maximum price established by Office of 
Price Administration, fact that bid price 
was lower than maximum price for in- 
volved commodity would not necessarily 
place contracting officer on notice of 
probability of error in bid, even though 
he were aware of such difference between 
bid price and maximum price 
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Mistakes—Continued. 

Effect of execution of formal contract after 
allegation of error—where, after alleging 
error in its bid, bidder executed formal 
contract for delivery of material covered 
by bid—right being reserved to appeal to 
Comptroller General because of error— 
and contract was performed, no amount 
in addition to contract price may be paid 
on account of error. 

Quotation on less expensive grade of mate- 
rial than specified—where invitation for 
bids was clear and unambiguous as to 
material desired, alleged error of success- 
ful bidder in bidding price of less expen- 
sive grade of material than that specified 
in invitation must be regarded as unilat- 
eral—not mutual-——due solely to bidder’s 
negligence or oversight, and as affording 
no basis for payment of any amount in 
addition to bid price, bid having been 
accepted in good faith without actual or 
constructive notice of error 


BOARDS AND COMMISSIONS: 


Compensation. See Compens.tion, - boards, 
commissions, committees, etc. 

“Head” defined—where management and 
control of particular Govt. activity has 
been vested by statute in board of direc- 
tors, duties and responsibilities of such 
board are duties and responsibilities of all 
of members of board acting as body and no 
one member may exercise any greater 
authority than that exercised by other 
members with respect to management, 
control, and policies of particular activity, 
even though he may occupy particular 
status on board such as chairman or presi- 
dent, and, therefore, board itself, and not 
merely president or chairman thereof, is 
head of such Govt. agency 

Suspension of member’s duty status to en- 
gage upon compensated duties in another 
capacity—tour of duty of member of Na- 
tional Wage Stabilization Board, serving 
without compensation, which extends from 
time he leaves his place of residence until 
his return thereto may be suspended upon 
completion of duties incident thereto, 
either at end of, or during, workday, so 
that said member may be assigned to other 
compatible duties in compensated ‘‘when 
actually employed” capacity 

Traveling expenses. See Traveling Erpenses, 
boards, commissions, committees, etc. 

BOOKS, PERIODICALS, AND 

NEWSPAPERS: 

Books—authority of Library of Congress to 
dispose of surplus textbooks—in view of 
provisions of sec. 3 (a), Surplus Property 
Act of 1944, as amended, defining, for pur- 
poses of surplus property disposal program, 
“Government agency” as “any executive 
department * * * or other agency in 
the executive branch of the Federal Gov- 
ernment,” Library of Congress—agency 
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NEWSPAPERS— Continued. 
not in executive branch of Govt.—may not 
act as “disposal agency”’ as defined in sec. 
3 (c) of said act for purpose of distributing 
surplus textbooks which had been used in 
Army and Navy training program 
Periodicals—status of publication ‘‘Varie- 
ty”’—exception of trade ‘‘periodicals’”’ nec- 
essary in performance of agency’s author- 
ized functions from $50 limitation imposed 
by sec. 106, Independent Offices Appro. 
Act, 1946, on amount of agency’s funds 
appropriated by said act which may be 
expended for newspapers and periodicals 
does not include publication “Variety” 
which, while devoted primarily to princi- 
pal fields of entertainment and designed to 
appeal to those professionally or financially 
interested therein, contains news and in- 
formation of general and current nature 
such as may be found in ordinary news- 
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General certificates on vouchers and in- 
voices—transpor tation of families of trans- 
ferred civilian employees—Gen. Reg. 88— 
Revised, Supp. 1, Mar. 4, 1946 


CERTIFYING OFFICERS: 


Liability—excess cost of household effects 
shipment, in general—where shipment of 
employee’s household effects on change of 
station is made on Govt. bill of lading, car- 
rier is entitled to payment pursuant to sec. 
322, Transportation Act of 1940, prior to 
audit or settlement by General Accounting 
Office, and certifying officer will not be 
held financially liable for payments so 
made to the carrier, even though employee 
be primarily liable for a portion thereof due 
to excess weight, etc. 21 C. G. 559, dis- 


CIVIL SERVICE: 


Veterans’ Admin. hospital attendants’ 
status, in general—hospital attendants 
appointed to Dept. of Medicine and Sur- 
gery, Veterans’ Admin., under authority 
of sec. 11, act of Jan. 3, 1946, are civil service 
employees and subject to provisions of laws 
and regulations relating thereto 


CLAIMS: 


Statutes of limitations. See Stututes of Lim- 
itations. 

What constitute—administrative commu- 
nication to G. A. O. on behalf of employ- 
ees—communication to G. A. O. from 
head of dept. or establishment may not be 
considered as “‘claim”’ in behalf of employee 
within meaning of sec. 236, R. S., as 
amended, Gen. Regs. No. 50, or claim-filing 
limitation provisions of act of Oct. 9, 1940. 
Instant case involves letter from Govt. 
Printing Office respecting claims for addi- 
tional compensation under rules in 23 C. G. 
962 respecting inclusion of night differential 
in computing overtime compensation 
under 40-hour week statute of Mar. 28, 1934- 
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Conversion from Executive order to Classi- Employees subject to Classification Act by 


fication Act grades: 

Conversion of one position as affecting 
other similar positions—administrative 
conversion of certain positions from 
grades under salary schedule prescribed 
by E. O. No. 6746 to Classification Act 
grades does not automatically effect a 
like conversion of all similar positions in 
same agency or appropriation unit, con- 
version from Executive order grades be- 
ing dependent upon affirmative adminis- 
trative action in each particular case___-. 

During employees’ absence on military, 

etc., duty: 

Rights upon restoration, in general: 

Where employee’s field service posi- 
tion in grade under salary schedule 
prescribed by Executive order was 
converted, pursuant to prior alloca- 
tion, to grade at higher rate under 
Classification Act and administra- 
tively approved while employee was 
absent on military furlough, em- 
ployee, upon reemployment after 
military service, is entitled to bene- 
fits granted by sec. 8, Selective 
Training and Service Act of 1940, as 
amended, accruing from conversion 
of his position from date of approval 
thereof, irrespective of when formal 
personnel action was taken to con- 
vert employee’s grade 

Initial salary rate in Classification Act 
grade to which employee’s position 
under salary schedule prescribed by 
E. O. No. 6746 was converted upon 
his reemployment after military 
service may be. administratively 
fixed so as to cause no loss in com- 
pensation which had accrued under 
Executive order grade (including 
within-grade advancements) at time 
of his reemployment 

Salary rate of employee who, upon 
discharge from military service, was 
restored to his former civilian posi- 
tion or to one of like seniority, status, 
and pay, pursuant to Selective 
Training and Service Act of 1940, as 
amended, must be determined as of 
effective date of such restoration 
without regard to personnel actions 
taken while employee was on mili- 
tary furlough purporting to convert 
status of employee—as distinguished 
from his position—from classifica- 
tion under Executive order grade to 
Classification Act grade--.......... 

Employees subject to Classification Act by 
administrative action, in general: 

Compensation rights dependent on being 
“subject to” act—where agency has 
elected under statutory authority to fix 
salary rates of its employees in accord- 
ance with, Classification Act and has 
adopted all procedures thereunder in- 


administrative action, in general—Con. 
cluding jurisdiction of Civil Service 
Commission respecting allocations and 
reallocations, employees of such agency 
are to be regarded as “‘subject to” Clas- 
sification Act as that term is used in the 
several provisions of Federal Employees 
Pay Act of 1945, same as employees 
whose salary rates are required by stat- 
ute to be fixed in accordance with Clas- 
sification Act 

Effect as to administrative within-grade 
rate-fixing authority—where Federal 
Home Loan Bank Admin., pursuant to 
provisions of sec. 19, act of July 22, 1932, 
as amended, has adopted Classification 
Act for purpose of fixing grades and sal- 
aries of its employees, such employees 
are “subject to’’ Classification Act. as 
amended by Federal Employees Pay 
Act of 1945, and, therefore, fixing of with- 
in grade salary steps of employees upon 
restoration after military duty is not sub- 
ject to administrative discretion, but, 
rather, is to be accomplished only in 
accordance with provisions of 1945 act... 


Field service: 


Conversion from Executive order to Clas- 
sification Act grades—effective date— 
where employee’s field service position in 
grade under salary schedule prescribed 
by Executive order was converted, pur- 
suant to prior allocation, to grade at 
higher rate under Classification Act and 
administratively approved while em- 
ployee was absent on military furlough, 
employee, upon reemployment after mil- 
itary service, is entitled to benefits 
granted by sec. 8, Selective Training and 
Service Act of 1940, as amended, accru- 
ing from conversion of his position from 
date of approval thereof, irrespective of 
when formal personnel action was taken 
to convert employee’s grade 

Reallocation—effective date—vacant posi- 
tions—fact that certain existing classified 
field positions of veterinarians and their 
assistants in Bureau of Animal Indus- 
try, Dept. of Agriculture, were vacant 
at time when identical occupied posi- 
tions were administratively reallocated 
to higher grades—with no change in 
duties or nature of work—did not pre- 
clude reallocation of all such positions at 
same time; rather, ali such identical 
vacant positions must be considered as 
having been reallocated as of same date, 
irrespective of fact that administrative 
action assigning such vacant positions 
to higher grades was effected at later date. 


Reallocation: 


During employees’ absence on military 
ete. duty—rights upon restoration, in 
general—under sec. 5, E. O. No. 8882 
issued pursuant to within-grade salary 
advancement statute of Aug. 1, 1941, 
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relating to automatic promotion rights of 
“Any employee of the Federal Govern- 
ment’’ upon military furlough, employee 
was entitled, upon restoration to civilian 
position after military duty, to benefits 
of reallocation of position he occupied 
when he entered military service as well 
as to any automatic promotions which 
would have been due had he remained 
in civilian service. 21 C. G. 1007, am- 


Efficiency ratings in former grade as basis 
for personne! actions in new—efficiency 
rating which was on record for employee 
in one grade may be used as basis for 
determining eligibility for within-grade 
promotion under act of Aug. 1, 1941, in 
higher or lower grade to which em- 
ployee’s position has been reallocated, 
either upon basis of same duties and 
responsibilities or upon basis of sub- 
stantially same duties and responsibil- 
ities with some increaseor decrease therein. 

Veterans’ Admin. hospital attendants, in 

general—compensation of hospital attend- 

ants appointed to Dept. of Medicine and 

Surgery, Veterans’ Admin., under author- 

ity of sec. 11, act of Jan. 3, 1946, is required 

to be fixed in accordance with Classifica- 
tion Act 


CLOTHING 


Uniforms: 
Coast Guard Reserve: 

Enlisted reservists appointed as tem- 
porary officers, in general—Coast 
Guard Reserve enlisted personnel ter- 
porarily appointed as officers in Re- 
serve under authority of act of July 24, 
1941, as amended, are not entitled to 
uniform allowance under sec. 7 (b) of 
said act, which applies only to officers 
in regular naval services temporarily 
appointed from enlisted status for 
whom uniform allowances, were not 
otherwise provided by law; instead, 
such temporarily appointed Reserve 
officers are entitled to initial and addi- 
tional uniform allowances provided by 

. 210, act of Feb. 19, 194], as 


$50 additional allowance: 

Coast Guard Reserve officer who, sev- 
eral months after original appoint- 
ment, reported for active duty in time 
of war, at which time he was paid 
initial $250 war-time uniform allow- 
ance authorized by sec.. 210, act of 
Feb. 19, 1941, as amended, becomes 
entitled to additional allowance of 
$50 for uniforms—authorized by said 
section to be paid ‘thereafter’ upon 
completion of each period of four 
years in Reserve—four years from 
date of entitlement to previous uni- 
form allowance, rather than four 
years from date of entering Reserve... 


Coast Guard Reserve—C ontinued. 
$50 additional allowance—Continued. 
Enlisted member of Coast Guard 
Reserve paid cash clothing allow- 
ance provided for enlisted men when 
he reported for active duty, and 
later, upon appointment as officer, 
paid initial $250 wartime uniform 
allowance authorized for Coast 
Guard Reserve officers by sec. 210, 
act of Feb. 19, 1941, as amended, is 
entitled to additional uniform 
allowance of $50, authorized by that 
section to be paid “upon comple- 
tion of each period of not less than 
four years in the Reserve,” four 
years from date of entitlement, as 
officer, to previous uniform allow- 


In case of Naval Reserve officer paid 
$250 uniform allowance under sec. 
302, Naval Reserve Act of 1938, and 
subsequently discharged to accept 
a commission in Coast Guard 
Reserve, additional uniform allow- 
ance of $50 authorized by sec. 210, act 
of Feb. 19, 1941, as amended, for 
Coast Guard Reserve officers upon 
completion of four years in such 
Reserve is payable upon completion 
of four years’ commissioned reserve 
service, including that in both Naval 
and Coast Guard Reserve, com- 
puted from date he became entitled 
to initial Naval Reserve allowance __ 

Under sec. 210, act of Feb. 19, 1941, 
as amended, authorizing additional 
uniform allowance of $50 to officers 
_of Coast Guard Reserve upon com- 
pletion of each four-year period in 
Reserve, with proviso that such 
amount shall not become due any 
officer until ‘‘called to active or 
training duty after expiration of the 
previous four-year period,’’ Reserve 
officer who reported for duty im- 
mediately after appointment and 
was paid initial $250 wartime 
uniform allowance is entitled to such 
additional allowance upon contin- 
uance of active duty after comple- 
tion of four years’ service... .-..-.-- 

Officers commissioned from Naval 

Reserve aviation cadet status—former 

Naval Reserve aviation cadet com- 

missioned, upon completion of train- 

ing, in Coast Guard Reserve while 

Coast Guard is operating as part of 

Navy is entitled, upon reporting for 

active duty in Coast Guard, to only so 

much of initial wartime uniform 
allowance of $250 provided generally 
for Coast Guard Reserve officers by 
sec. 210, act of Feb. 19, 1941, as 
amended, as does not exceed $150 
initial uniform allowance he would 
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have received, pursuant to sec. II, 
Naval Aviation Cadet Act of 1942, as 
amended, had he been commissioned 
i eee ee 
Temporary reservists, in general—under 
sec. 210, act of Feb. 19, 1941, as amend- 
ed, providing uniform allowances for 
Coast Guard Reserve officers, tempo- 


rary Reserve officers enrolled under 
authority of sec. 207 may be paid uni- 
form allowances whether they serve 
on active duty with or without pay, 
notwithstanding general provisions 
of said sec. 210 limiting right to uni- 
form allowances to officers serving 
“with pay’; and conditions under 
which regular Reserve officers are 
entitled to $50 allowance each four 
years in addition to initial allowance 
may be administratively prescribed 
as basis for paying additional allow- 
ance to such temporary officers__-___- 
Naval reservists—officers commissioned 
from aviation cadet status—since Naval 
Aviation Cadet Act of 1942, as amended, 
specifically provides for issuance of 
uniforms in kind and for uniform allow- 
ances for Naval Reserve aviation cadets 
and for Naval Reserve officers commis- 
sioned from that status, such officers 
are not within scope of general provisions 
of sec. 302, Naval Reserve Act of 1938, 
authorizing generally uniform allowances 
for officers commissioned in Naval 
Reserve, so that officer commissioned 
in Naval Reserve from aviation cadet 
status is not entitled, under sec. 302, 
to either $100 initial or $150 wartime 
uniform allowance 
COAST GUARD: 
Coast Guard Reserve—traveling expenses 
of temporary members, in general—tem- 
porary members of Coast Guard Reserve 
(other than temporary members who are 
civilian employees of Govt.) enrolled 
pursuant to sec. 207, act of Feb. 19, 1941, 
as amended, who travel on active duty in 
their capacity as members of said Reserve 
are entitled to actual cost of transportation 
and per diem in lieu of subsistence on 
same basis as is authorized by sec. 12, 
Pay Readjustment Act of 1942, as 
amended, for regular members of Coast 
Guard and Coast Guard Reserve in travel 
status, whether such temporary members 
serve on active duty with or without pay -- 
COLLECTIONS: 
Housing rentals. See Housing, rentals. 
COMMISSIONERS: 
Conciliation—fees—increases under Federal 
Employees Pay Act—conciliation com- 
missioners are entitled to basic compensa- 
tion increase computed on fees earned 
during year beginning July 1, 1945, at 
statutory rate of $25 per case (11 U. 8. 
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Code 203 (b)), in accordance with sliding- 
scale percentages prescribed by sec. 521, 
Federal Employees Pay Act of 1945, and 
to 10 percent temporary additional com- 
pensation provided for by sec. 522 of said 
act, computed on not to exceed $2,900 of 
yearly earned fees as increased 
Supervising conciliation: 

Fees: 

Increases under Federal Employees 


Pay Act: 

While maximum per diem rate of $10 
which may be fixed by court for 
supervising conciliation commis- 
sioners under 11 U. S. Code 203 (b) 
is increased by percentages pre- 
scribed by sec. 521, Federal Em- 
Ployees Pay Act of 1945, per diem 
rate fixed by court for individual 
commissioner, being discretionary, 
is not automatically increased; how- 
ever, until court shall have fixed 
different per diem rate, such com- 
missioner is entitled from July 1, 
1945, to 10 percent temporary, 
additional compensation, provided 
for by sec. 522 of said act, computed 
on rate fixed as of that date......._- 

Maximum per diem rate of $10 which 
may be fixed by court for super- 
vising conciliation commissioners 
(11 U. 8. Code 203 (b)), as increased 
to $11.46 per diem by operation of 
sec. 521, Federal Employees Pay 
Act of 1945, is further increased by 
14 per centum by operation of sec. 
6 (a), Federal Employees Pay Act 
of 1946. 25 C. G. 158, amplified _ -_.. 


COMPENSATION : 
Additional: 

See, also, Compensation, dowble; Officers and 
Employees, holding two positions. 

Differentials. 
See Compensation, differential. 

Employee-pilot furnishing airplane—if, 
pursuant to act of July 3, 1945, authoriz- 
ing hire of airplanes by General Land 
Office, Interior Dept., contract be en- 
tered into on basis of competitive bids 
received in response to invitation to bid 
requesting services of pilot and airplane, 
and, pursuant to provision in invitation, 
pilot is appointed Govt. employee as 
regular fire guard, such contract would 
not be objectionable as being in contra- 
vention of prohibition in sec. 1765, R. S., 
against extra allowances or compensation 


Extra pay to Metropolitan policemen dur- 
ing special-duty details—status as basic 
compensation—extra compensation of 
$600, $240, and $120 per annum, payable 
under act of May 27, 1924, as amended, 
to members of Metropolitan police force 
only for periods they are detailed for 
special services or duties, does not consti- 
tute part of members’ basic salary and, 
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therefore, is not subject to percentage 
increase in annual basic salary author- 
ized for such members by sec. 1, act of 
July 14, 1945, or to percentage increase in 
lieu of overtime pay, etc., authorized by 


Percentage increase in lieu of overtime 
compensation—Continued. 
Applicability—Continued. 
District of Columbia municipal courts 
employees—employees of Municipal 


RO DE Bris sittcoisn stb cidcde nse 429 Court for Dist. of Col. whose com- 
Federal restrictions applicability to Fed- pensation is fixed in accordance with 
eral funds contributed to States, Terri- Classification Act are subject to over- 
tories, ete.—Federal funds granted to time provisions of Federal Em- 
State under act of May 8, 1914, for ployees Pay Act of 1945 requiring 
cooperative agriculture extension work, establishment of basic adminis- 
upon being properly receipted for by trative workweek of 40 hours, 
State, lose their identity as Federal rather than to provisions of sec. 
funds and become funds of State, and, 522 of act authorizing temporary 
therefore, concurrent employment by 10 percent addition to basic com- 
Federal Govt. of State employee paid pensation for employees of “judi- 
from such funds need not be regarded Ce SS... 14 
as in contravention of dual compensa- District of Columbia municipal courts 
tion and employment statutes (5 U. 8. judges—judges of Municipal Court 
Code 58, 62 and 69), provided dual Fed- for Dist. of Col. are “officers * * * 
eral and State employment prohibition in or under * * * the judicial 
of E. O. No. 9, dated Jan. 17, 1873, is not branch of the Government whose 
Graptinatiee... 2.22) coseisccncin-ice 868 compensation is not fixed in accord- 
Night work. See Compensation, night ance with the Classification Act 
work. * * *,” within meaning of sec. 1C1 
Percentage increase in lieu of overtime (c), Federal Employees Pay Act of 
compensation: 1945, so as to be entitled to increase in 
Applicability: basic compensation and to tem- 
Additional bailiffs in Federal courts— porary percentage addition to com- 
additional bailiffs appointed by U. 8. pensation in lieu of overtime pre- 
marshals at specified per diem rate of scribed by secs. 521 and 522 of act, 
compensation, as provided by sec. 5, respectively, rather than to increase 
act of Dec. 7, 1944, are to be regarded in basic compensation under sec. 602 
as in executive branch with basic (b) applicable to “positions in 
rates of compensation “specifically * * * the District of Columbia 
prescribed by statute,” within mean- municipal government’. __________- 69 
ing of sec. 602 (b), Federal Em- Metropolitan policemen: 
ployees Pay Act of 1945, and en- Compensation to be included in com- 
titled to basic compensation increase putation—extra compensation of 
and, in proper cases, to overtime $600, $240, and $120 per annum, 
compensation under secs. 405 and payable under act of May 27, 1924, 
201 of act, respectively, rather than as amended, to members of Metro- 
as in judicial branch and entitled to politan police force only for periods 
basic compensation increase and they are detailed for special services 
temporary percentage addition to or duties, does not constitute part 
compensation provided by secs. 521 of members’ basic salary and, there- 
and 522, respectively_.....-.---.-- -- 138 fore, is not subject to percentage 
Court reporters with salaries fixed b increase in lieu of overtime pay, etc., 
procedure similar to wage board— authorized by sec. 2 of act of July 14, 
court reporters, Federal district — ee eee, 
courts, appointed pursuant to act Status for retirement deduction pur- 
of Jan. 20, 1944, whose annual sal- poses—percentage increase in an- 
aries are fixed and adjusted from nual basic salaries of members of 
time to time in accordance with Metropolitan police force authorized 
prevailing local rates by Judicial by sec. 2, act of July 14, 1945, for 
Conference of Senior Circuit Judges, 7 ‘ = ohaa wae 4 of 
are to be regarded as having their overtime, etc., reg y required 0} 
compensation fixed and adjusted all members is permanent addition 
by administrative authority similar to salaries of such employees and is 
to wage board within meaning of to be paid as compensation for 
exclusion provisions of sec. 102 (c), services rendered, and, therefore, 
Federal Employees Pay Act of 1945, such increase constitutes part of their 
and, therefore, not entitled to increase “monthly pay” subject to deduction 
in basic compensation and tempo- of 34 percent for benefit of policemen 
rary percentage addition to compen- and firemen’s relief fund under sec. 
sation prescribed by secs. 521.and 522. 310 5, act of July 1, 1930.......--......- 426 
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Pestal Service employees: 

Actof May 21,1946. See Compensation, 
Postal Service, increases wnder act of 
May 21, 1946. 

Compensation adjustment on basis of 
unusual conditions at post offices— 
provisions in 39 U. 8. Cede 133 for in- 
crease in clerk hire allowance of post- 
masters ‘“‘whenever unusual business 
accrues in any post office’’ may not be 
applied to increase salary rates spe- 
cifically fixed and limited by sec. 12 (e), 
Postal Service pay statute of July 6, 
1945, for clerks at third-class post 
offices, notwithstanding fact that high 
prevailing wage scales in certain sec- 
tions of country make difficult the re- 
cruitment of qualified clerical assist- 
ance at prescribed rates..............- 

Percentage addition for overtime work 
of postmasters, etc.—effect of com- 
pensation increases under act of May 
21, 1946—in view of sec. 1, act of May 
21, 1946, granting $400 per annum 
additional compensation to certain 
Postal Service employees, salary 
brackets contained in sec. 20 of said 
1945 act, prescribing percentage in- 
creases for overtime work of certain 
employees (postmasters, post-office in- 
spectors, etc.), are each increased by 

Use of mail separating allowance— 
allowance authorized for postmasters 
for necessary clerical services in sepa- 
rating mails at third- and fourth-class 
post offices designated as distributing 
or separating offices (39 U. S. Code 82) 
may not be used to pay substitute or 
regular clerks in third-class post offices 
so as to increase salary rates of such 
employees as specifically fixed and 
limited by sec. 12 (e), Postal Service 
pay statute of July 6, 1945............ 

Aggregate guarantee: 

“‘Basic compensation”’ status of difference 
between amount earned and amount 
guaranteed—additional compensation 
payable, pursuant to sec. 603 (a), Federal 
Employees Pay Act of 1945, to bring em- 
ployee’s aggregate compensation up to 
minimum guaranteed rate he was re- 
ceiving on June 30, 1945, is not to be re- 
garded as basic compensation... ....._- 

Contract employees generally—aggregate 

compensation guarantee provisions of 

sec. 603 (a), Federal Employees Pay 

Act of 1945, are applicable to full time 

contract employees occupying positions 

made subject to Classification Act by 
administrative action, if they occupied 

same positions on June 30 and July 1, 

1945, but such provisions are inapplicable 

to part time or intermittent contract em- 

ployees regardless of positions they occupy 
or how their compensation is fixed. -._. ae 
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Entitlement as affected by nonmrequire- 
ment of regular overtime—employee 
whose administrative workweek is only 
40 hours, i. e., one who is not regularly 
required to work overtime during week, 
is entitled to guarantee in aggregate 
compensation provided by sec. 608 (a), 
Federal Employees Pay Act of 1945____- 

Entitlement as affected by reduction of 
working hours—aggregate compensation 
guarantee provisions of sec. 603 (a), Fed- 
eral Employees Pay Act of 1945, are 
applicable not only to employees who, 
on June 30, 1945, actually received addi- 
tional compensation of $300 per annum 
guaranteed by War Overtime Pay Act 
of 1943 because sufficient overtime com- 
pensation was not earned to satisfy such 
guarantee but, also, to employees who 
were earning enough overtime compen- 
sation on that date to satisfy guarantee 
but whose aggregate compensation since 
has been reduced because of reduction in 
Rote GRGON. bois... 2255... 350K see 

Entitlement in connection with overtime 
compensation—while overtime compen- 
sation authorized by sec. 201, Federal 
Employees Pay Act of 1945, is computed 
upon basis of each workweek independ- 
ently of biweekly pay period of which 
such workweek is part, aggregate com- 
pensation guarantee provided by sec. 
603 (a) of act is required to be computed 
upon basis of biweekly pay period, so 
that basic and overtime compensation 
earned during each week must be cred- 
ited independently of other week of pay 
period and total compensation earned 
during two-week period must be applied 
to satisfy guarantee for such period---- 

Failure to work regularly required over- 

time: 

Employees otherwise affected by pro- 
visions of sec. 603 (a), Federal Em- 
ployees Pay Act of 1945, relating to 
aggregate compensation savings are 
entitled only to their basic compensa- 
tion, without regard to guaranteed 
aggregate, in any pay period during 
which they do not work 4 or 8 hours of 
overtime service included within ad- 
ministrative workweek of 44 or 48 
PR alse ena dopalt-<ree~serue ‘ 

Employee who, by reason of leave with- 
out pay during basic 40-hour work- 
week, does not receive all or any of 
overtime compensation he would have 
received had he worked entire admin- 
istrative workweek of 44 hours loses for 
that pay period benefit of aggregate 
compensation guarantee of sec. 603 (a), 
Federal Employees Pay Act of 1945 -. 

Part time or intermittent employees gener- 
ally—aggregate compensation guarantee 
provisions of sec. 603 (a), Federal Em- 
ployees Pay Act of 1945, are inapplicable 
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~w 


tw 


to part time or intermittent contract em- 


Transfer as affecting entitlement—Con. 


PRR dic tibet eee LIZ 86 grade CAF-3 and not at next salary 
Requirement, in general, for basing on step of grade CAF-3 and not at next 
pay period rather than week—while over- salary step of grade, even though reduc- 
time compensation authorized by sec. tion in compensation results there- 
201, Federal Employees Pay Act of 1945, Gretmbisi .s2hsh. 2. th Et. 561 
‘s computed upon basis of each work- Within-grade promotions as affecting 
week independently of biweekly pay entitlement—when employee within 
period of which such workweek is part, purview of sec. 603 (a), Federal Employ- 
aggregate compensation guarantee pro- ees Pay Act of 1945, relating to aggregate 
vided by sec. 603 (a) of act is required to compensation savings, receives within- 
be computed upon basis of biweekly pay grade salary advancement so that 
WG sew a ies 295 amount of such advancement when 
Temporary assignment or detail to other added to basic compensation provided 
duties as affecting entitlement—em- by sec. 405 satisfies aggregate compensa- 
ployee merely assigned or detailed tem- tion guarantee—that is, his basic rate of 
porarily to perform duties of position compensation not exceeding $1,800 per 
other than his own, which he held on annum on June 30, 1945, plus $300 or 25 
June 30, 1945, does not lose benefit of sec. percent of such basic rate—said sec. 603 
603 (a), Federal Employees Pay Act of (a) thereafter has no application to em- 
1945, guaranteeing for certain employees Grete ss tecdbeee cece stecscseceta cats 62 
minimum rate below which their aggre- Aggregate limitation: 
gate compensation for any pay period Biweekly pay-period maximum, in gen- 
shall not fall so long as they continue to eral—officer or employee not within ex- 
occupy position occupied on June 30, ceptions to $10,000 per annum aggregate 
1945. Compare 25 Comp. Gen. 62...... 121 compensation limitation of sec. 603 (b), 
Transfer as affecting entitlement: Federal Employees Pay Act of 1945, may 
Provisions of sec. 603 (a), Federal Em- not be paid compensation for any bi- 
ployees Pay Act of 1945, guaranteeing weekly pay period under any of provi- 
for certain employees minimum rate sions of act which would cause rate for 
below which their aggregate compen- such period to exceed $384.61 (446 of 
sation for any pay period shall not fall, $10,000) ..........----------+------------ 151 
so long as employee continues to Compensation to be included for purposes 
occupy “position” he occupied on of: 
June 30, 1945, have no application to Differential for duty outside U. S.: 
employee after he is transferred to Compensation differential paid to of- 
another position, even though new ficer or employee on duty outside 
position be in same grade with no continental limits of U. 8. should be 
change in rate of compensation......- 62 taken into account in applying 
Employee who continues to perform $10,000 per annum aggregate com- 
same duties and have same responsi- pensation limitation of sec. 603 (b), 
bilities in same agency after June 30, Federal Employees Pay Act of 1945.. 151 
1945, as on and prior to that date, Compensation differential paid to of- 
although in different organizational or ficer or employee stationed outside 
geographical location or assignment, continental U. 3. is part of his basic 
may be regarded as continuing “to compensation to be included in 
occupy the position he occupied on applying $10,000 per annum aggre- 
June 30, 1945,’’ so as to be entitled gate compensation limitation im- 
to aggregate compensation guarantee posed by sec. 603 (b), Federal Em- 
benefits provided by section 603 (a) of ployees Pay Act of1945.............. 188 
the Federal Employees Pay Act of In view of provisions of sec. 603 (b), 
1045... ...-2---s20- 2222 -- eet e sets 210 Federal Employees Pay Act of 
Employee whose compensation in grade 1945, limiting to $10,000 per annum 
CAF-3 is in excess of minimum of that the aggregate rate of compensation 
grade as increased by sec. 405, Federal which may be paid “by reason of the 
Employees Pay Act of 1945, but less enactment of this Act,” officer or em- 
than next salary step in such grade by ployee, not within exceptions to such 
reason of aggregate compensation guar- limitation, on duty outside continen- 
antee provisions of sec. 603 (a) of said tal U. S. may not be paid in excess of 
act, is not entitled to such guarantee $10,000 per annum where basic com- 
benefits beyond date of his transfer to pensation attached to position on 
position in such grade with similar or June 30, 1945 (regular basic rate plus 
different duties in same or different compensation differential), would be 
agency, and, therefore, such transfer increased by operation of sec. 405 of 
must be at minimum salary rate of said act to rate exceeding limitation. 188 
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Compensation to be included for purposes 
of—Continued. 
Differential for duty outside U. S.— 
Continued. 

In view of sec. 7 (b), Federal Employ- 
ees Pay Act of 1946, limiting to 
$10,000 per annum aggregate rate of 
compensation which may be paid 
“by reason of the enactment of this 
Act,” officer or employee, other- 
wise subject to limitation, on duty 
outside continental U.S. may not be 
paid in excess of $10,000 per annum 
where his basic compensation (regu- 
lar basic rate plus compensation dif- 
ferential) would be increased by 
operation of sec. 2 of said act to rate 
exceeding limitation. 25 Comp. 
Gen. 188, amplified_................. 

Failure to work regularly required over- 
time—even though employee compen- 
sated at rate of $9,800 per annum works 
only one of two 8-hour “overtime” days 
during biweekly pay period, he may be 
paid maximum amount of overtime 
compensation authorized under sec. 201, 
Federal Employees Pay Act of 1945, for 
pay period, in light of $10,000 per annum 
aggregate compensation limitation pre- 
scribed by sec. 603(b); that is, not to 
exceed $7.69 ($200/26) computed at rate 
of $1.51 per hour 

Officers or employees excepted—provisions 
of sec. 603(b), Federal Employees Pay 
Act of 1945, excepting from $10,000 per 
annum aggregate compensation limita- 
tion prescribed therein certain officers 
and employees whose aggregate com- 
pensation on June 30, 1945, exceeded 
such limitation, subject to requirement 
that they remain in same positions, have 
no application to officer or employee who 
actually has been reduced to position 
separate and distinct from one occupied 
CD a ake scents ce en>-s- 

Saving provision as applied to overtime 
compensation after reduction of regular 
overtime hours—provision in sec. 603(b), 
Federal Employees Pay Act of 1945, 
permitting employee whose aggregate 
compensation (including overtime) was 
in excess of $10,000 per annum on June 
30, 1945, to continue to receive overtime 
compensation not to exceed said aggre- 
gate until his overtime hours are reduced, 
does not prohibit, upon administrative 
reduction of overtime hours, payment 
to such employees of overtime compen- 
sation for actual overtime work if offi- 
cially ordered or approved, not exceeding 
rate of compensation payable on June 30, 
1945, or $24.17 for any two-week pay 


Saving provision as applied to “when ac- 
tually employed” personnel—where ag- 
gregate compensation (basic compensa- 


tion plus additional compensation in lieu 
of overtime) received on June 30, 1945, by 
consultant employed on per diem ‘‘when 
actually employed” basis and having 
regular 8-hour tour of duty was in excess 
of $10,000 per annum, daily rate saved to 
him under sec. 603(b)(2), Federal Em- 
Ployees Pay Act of 1945, is maximum 
Payable for any one day’s service of 8 
hours or more, irrespective of whether it 
falls on overtime day or causes work- 
week to exceed 40 hours, and proper 
proportion thereof is maximum payable 
for day’s service of less than 8 hours. 
25 C. G. 121, distinguished 


Allowances—in kind—salary deductions for 


quarters as constituting “‘rent”—amounts 
deducted pursuant to sec. 3, act of Mar. 5, 
1928, from employee’s compensation for 
quarters furnished in kind represent pay- 
ment of “rent” for such quarters 


Appointment matters generally. 


pointments. 


As being incident to title to office or per- 


formance of duties—rule that ‘‘officer,”’ as 
distinguished from ‘‘employee,”’ is entitled 
to compensation attached to his office as 
incident to title to office, rather than as 
incident to actual rendering of service, 
relates only to basic compensation and 
does not entitle officer to overtime com- 
pensation under sec. 201, Federal Em- 
Ployees Pay Act of 1945, when he is not 
actually on job performing duties of his 


Boards, commissions, committees, ete.— 


applicability of Federal Employees Pay 
Act--in view of provisions of sec. 4(c), act 
of June 11, 1942, as amended, that manage- 
ment of Smaller War Plants Corp. “shall 
be vested in a board of five directors,”’ all 
of members of board—not Chairman alone, 
even though designated by the President, 
by and with advice and consent of the 
Senate, and compensated at rate in excess 
of that authorized for other members of 
board—constitute “‘head”’ of Corporation 
within meaning of sec. 102(a), Federal 
Employees Pay Act of 1945, so that entire 
board is excluded from benefits thereof--._- 


Classification. See Classification. 
Conciliation and supervising conciliation 


commissioners. See Commissioners. 


Deceased employees: 


Day of death: 
Where death of employee occurs on first 
workday of administratively estab- 
lished workweek, under sec. 604(a), 
Federal Employees Pay Act of 1945, 
following non-workday, compensation 
is payable for date of death—regardless 
of time during day that death occurs— 
provided employee was in pay status 
at close of business on last day of pre- 
ceding workweek. 9 C. G. 111, ampli- 
DUD cen cctetnentmineness 


366 
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COMPENSATION— Continued. 
Deceased employees—Continued. 
Day of death— Continued. 

Where employee was in pay status im- 
mediately prior to his death, it may be 
assumed that had death not inter- 
vened he would have continued in pay 
status and, accordingly, payment of 
compensation for day of death is 
authorized; however, where employee 
was in non-pay status immediately 
preceding death, there arises no basis 
for assuming that he would have been 
in a pay status on day of death, so 
that payment of compensation for that 
day is unauthorized 


Demotions. See Compensation, reduction. 
Detailed employees. See Details. 
Differential: 


Page | COMPENSATION—Continued. Page 
Differential—Continued. 

Status as being part of base salary in com- 
puting extra night- work pay—compensa- 
tion differential paid to employee sta- 
tioned outside continental U. 8. con- 
stitutes part of his “‘basic rate of com- 
pensation” upon which additional pay 
for night work at rate of 10 percent pro- 
vided by sec. 301, Federal Employees 
Pay Act of 1945, is to be computed 

Discharges and digmissals—effect of non- 
compliance with statutory, etc., conditions 
regarding discharges—employee who was 
separated from service because of reduction 
in force by qualified official contrary to 
employee’s rights as veteran under Vet- 
erans’ Preference Act of 1944 is not en- 
titled, upon restoration to duty, to com- 


Inclusion for aggregate compensation 
limitation purposes: 

Compensation differential paid to officer 
or employee on duty outside continen- 
tal limits of U. S. should be taken into 
account in applying $10,000 per annum 
aggregate compensation limitation of 
sec. 603 (b), Federal Employees Pay 
BD ici cs cececcustinwilcvndéce 


Compensation differential paid to officer 
or employee stationed outside con- 
tinental U. S. is part of his basic com- 
pensation to be included in applying 
$10,000 per annum aggregate compen- 
sation limitation imposed by sec. 
603 (b), Federal Employees Pay Act of 
1945__ 


In view of provisions of sec. 603 (b), 
Federal Employees Pay Act of 1945, 
limiting to $10,000 per annum the ag- 
gregate rate of compensation which 
may be paid “by reason of the enact- 
ment of this Act,’’ officer or employee, 
not within exceptions to such limita- 
tion, on duty outside continental U. 
8. may not be paid in excess of $10,000 
per annum where basic compensation 
attached to position on June 30, 1945 
(regular basic rate plus compensation 
differential), would be increased by 
operation of sec. 405 of said act to rate 
exceeding limitation 


In view of sec. 7 (b), Federal Employees 
Pay Act of 1946, limiting to $10,000 per 
annum aggregate rate of compensation 
which may be paid “‘by reason of the 
enactment of this Act,” officer or em- 
ployee, otherwise subject to limita- 
tion, on duty outside continental U.S. 
may not be paid in excess of $10,000 
per annum where his basic compen- 
sation (regular basic rate plus compen- 
sation differential) would be increased 
by operation of sec. 2 of said act to 
rate exceeding limitation. 25 Comp. 
Gen. 188, amplified...._-.........- 


Night work. See Seinen. night work. 


pensation for period between date of 
separation and date of restoration during 
which he rendered no service to Govt 


District of Columbia employees. See 


District of Columbia. 


Double: 


See. also, Officers and Employees, holding 
two positions. 

Federal restrictions applicability to Fed- 
eral funds contributed to States, Terri- 
tories, ete.—Federal funds granted to 
State under act of May 8,-1914, for cooper- 
ative agriculture extension work, upon 
being properly receipted for by State, 
lose their identity as Federal funds and 
become funds of State, and, therefore, 
concurrent employment by Federal 
Govt. of State employee paid from such 
funds need not be regarded as in contra- 
vention of dual compensation and em- 
ployment statutes (5 U. 8S. Code 58, 62 
and 69), provided dual Federal and 
State employment prohibition of E. O. 
No. 9, dated Jan. 17, 1873, is not for 
application 

Leaves of absence — civilian employees 
commissioned in Public Health Serv- 
ice—employees appointed as officers in 
Public Health Service commissioned 
corps prior to date such corps acquired 
certain military benefits, under sec. 8, 
act of Nov. 11, 1943, as continued in 
effect by sec. 212, Public Health Service 
Act of July 1, 1944, are not entitled to 
benefits of act of Aug. 1, 1941, as amend- 
ed, authorizing payment for accrued and 
accumulated annual leave concurrently 
with receipt of military, etc., pay, irre- 
spective of fact that E. O. No. 9575, issued 
pursuant to sec. 216 of said 1944 act, con- 
stituted such corps branch of armed 
forces “during the period of the present 
Wa bocce cate ens aos 

Military perscane? on civilian és ay: 
Civilian employment during period of 

terminal leave: 

Applicability of authorizing legislation 
to Regular Army active-list officers— 
provisions of act of Nov. 21, 1945, 
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Military personnel on civilian duty—Con. 
Civilian employment during period of 
terminal leave—Continued. 
permitting “‘any person” to enter or 
reenter employment in Federal 
Govt. while on terminai leave extend 
to members of Regular Army as well 
as to members of other components 
of armed forces 
Applicability of authorizing legislation 
to retired personnel on terminal 
leave incident to active duty—provi- 
sions of act of Nov. 21, 1945, permit- 
ting ‘“‘any person’’ to enter or reenter 
employment in Federal Govt. while 
on military terminal leave and con- 
currently to receive civilian com- 
pensation and military pay and 
allowances, are applicable to officers 
on retired list of Regular Army who 
accept civilian employment while 
on terminal leave incident to periods 
of active duty as retired officers___-. 
Effect, generally, of authorizing legis- 
lation on prior conflicting statutes— 
for purposes of concurrent payment 
of military pay and allowances and 
civilian compensation during period 
of military terminal leave, provisions 
of act of Nov. 21, 1945, permitting 
“any person’ to enter or reenter 
employment in Federal Govt. while 
on such terminal leave supersede 
provisions of sec. 1222, R. 8., that 
commission of ‘‘officer of the Army 
on the active list’’ shall be vacated 
upon acceptance of civil office, as 
well as dual compensation statutes 
and any other law to contrary 
Civilian employment during terminal 
travel time—term ‘‘terminal leave’’ as 
used in act of Nov. 21, 1945, permitting 
any person to enter or reenter upon 
Govt. civilian employment while on 
military terminal leave and concur- 
rently to receive civilian compensation 
and military pay and allowances does 
not include travel time denominated 
as terminal travel—period immediately 
prior to but not constituting any part 
of period of terminal leave—so as to 
permit any person to enter or reenter 
upon such civilian employment during 
period of military terminal travel 
without regard to dual compensation 
and employment statutes. 

Prohibition as applied to increases of 
legislative employees under Federal 
Employees Pay Act—in view of terms of 
sec. 501, Federal Employees Pay Act of 
1945, which, in authorizing increase in 
basic compensation of officers and em- 
Ployees of legislative branch of Govt., 
provide that increase shall not be taken 


intoconsiderationin determining whether 

compensation paid is ‘‘within any limit 

now prescribed by law,” such additional 
basic compensation should be excluded 
in applying $2,000 per annum limitation 
prescribed by dual compensation statute 
of May 10, 1916, as amended 

Retired personnel: 

Concurrent Fleet Reserve retainer pay 
and civilian compensation—in view of 
see. 4, Naval Reserve Act of 1938, per- 
mitting enlisted men transferred to 
Fleet Reserve to receive compensation 
attached to civilian employment in 
addition to any pay and allowances 
accruing under said act, dual compen- 
sation provisions of sec. 212, act of June 
30, 1932, have no application to prevent 
such reservists from being paid re- 
tainer pay authorized by 1938 act in 
addition to civilian compensation, 
regardless of civilian salary rate or 
whether retainer pay be regarded as 
“retired pay” under said sec. 212 or 
whether commissioned service was 
included in computing retainer pay 
or in determining eligibility for trans- 
fer to Reserve 

Concurrent retired and civilian service 

pay: 

Enlisted personnel: 

Retired Navy enlisted man receiving 
retired pay on basis of his enlisted 
grade is not to be considered as 
receiving retired pay “for or on 
account of services as a commis- 
sioned officer” within meaning of 
dual compensation provisions of 
sec. 212, act of June 30, 1932, solely 
because service as commissioned 
officer or commissioned warrant 
officer is included in computation 
of length of service for longevity 
pay and retirement purposes as 
enlisted man, irrespective of 
whether such commissioned serv- 
ice was before or after retirement_- 

Since retired enlisted men are ex- 
pressly exempt from restrictions 
of dual compensation and employ- 
ment statutes (act of May 10, 1916, 
as amended; act of July 31, 1894, as 
amended; and sec. 212, act of June 
30, 1932), retired Navy eulisted 
men who are in receipt of retired 
pay of their enlisted grades may 
receive compensation attached to 
civilian employment and continue 
to receive retired pay 

Limitation applicability to compensa- 
tion paid from non-Federal funds, 
in general—dual compensation re- 
strictions of sec. 212, Economy Act 
of June 30, 1932, respecting retired 
officers receiving civilian compensa- 
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Retired personnel—C ontinued. 
Concurrent retired and civilian service 
pay—Continued. 

tion, constitute no bar to retired 

officer holding office or position, 

whether under U. 8. Govt. or under 

Territory, if no compensation is paid 

to him from Federal funds as salary 

of such position___.-.-- 

Limitation applicability t 
position—retired Army officer ap- 
pointed by the President as Adju- 
tant General of Hawaii (32 U. 8S. 
Code 12), duties of which position 
are confined to those prescribed by 
Territorial laws for which compensa- 
tion is payable from Territorial 
funds, is not to be regarded as hold- 
ing position “under the United 
States Government”’ within mean- 
ing of sec. 212, act of June 30, 1932, 
limiting to $3,000 per annum com- 
bined rate of retired pay and civilian 
compensation, and, therefore, may 
continue to receive retired pay and, 
concurrently, compensation as Ad- 
jutant General 

Warrant officers: 

Since retired warrant officer may not 
be regarded as receiving retired 
pay “for or on account of services 
as a commissioned officer” within 
meaning of dual compensation 
provisions of sec. 212, act of June 
30, 1932, such officer may be em- 
ployed in civilian position and 
accept compensation attached 
thereto while in receipt of his 
retired pay, provided retired pay 
and such compensation each is 
less than $2,500 per annum maxi- 
mum contained in dual employ- 
ment statute of July 31, 1894, as 
Si aca dcendbete ches 

Navy warrant officer who was 
placed on retired list with renk 
and retired pay of commissioned 
warrant officer pursuant to pro- 
visions in 34 U. 8. Code 417 and 
390 is to be regarded as having 
been retired ‘for or on account of 
services as a commissioned officer” 
within meaning of sec. 212, act of 
June 30, 1932, as amended, limit- 
ing to $3,000 combined rate of 
civilian compensation and re- 
tired pay, even though such 
officer was saved retired pay of 
warrant officer if higher than that 
of his commissioned rank which 
was not actually held prior to 
tetirement 3 eestese 

Retired officers holding positions with 

United Nations Relief and Rehabili- 

tation Administration—retired Army 


Retired personnel—C ontinued. 
officer may, without regard to dual 
compensation and employment stat- 
utes (act of May 10, 1916, as amended; 
act of July 31, 1894, as amended; and 
sec. 212, act of June 30, 1932), accept 
office or position with United Nations 
Relief and Rehabilitation Admin.—an 
international agency—salary of which 
is payable from contributions to ad- 
ministrative expense fund of Admin- 
istration made from moneys appropri- 
ated by sec. 201, act of June 30, 1944. 
23 C. G. 744, amplified 
Federal Employees Pay Act exception as to 
heads of departments, etc., as applied to 
boards of directors of Govt. agencies—in 
view of provisions of sec. 4 (c), act of June 
11 1942, as amended, that management of 
Smaller War Plents Corp. “shall be 
vested in a board of five directors,”’ all of 
members of board—not Chairman alone, 
even though designated by the President, 
by and with advice and consent of the 
Senate, and compensated at rate in excess 
of that authorized for other members of 
board—constitute “head” of Corporation 
within meaning of sec. 102 (a), Federal 
Employees Pay Act of 1945, so that entire 
board is excluded from benefits thereof. --- 


Firefighters, etc., whose tours of duty 
include “stand-by” or “‘on call’’ time: 
Application of “two-thirds rule” respect- 
ing allowance for sleeping and eating 
time: 

Applying “‘two-thirds rule’’ in case of 
firefighters and similar protective and 
custodial employees whose work weeks 
include periods during which they 
may not be required to work but are 
required to remain on duty and render 
“stand-by” or “‘on call’”’ service, first 
60 hours on job less 20 hours for sleep- 
ing and eating may be regarded as 
basic 40-hour workweek under Federal 
Employees Pay Act of 1945, during 
which straight-time rates of compen- 
sation (two-thirds of hourly basic 
compensation for each of first 60 hours 
on job) are payable 

Firefighters and similar protective and 
custodial employees whose 24-hour 
periods of duty involve “‘stand-by”’ or 
‘on call” time, and who may be com- 
pensated under Federal Employees 
Pay Act of 1945 at straight-time rates 
on basis of two-thirds of hourly basic 
compensation for each of first 60 hours 
on job—one-third of each 24 hours of 
duty being considered sleeping and 
eating time—should be charged with 
two-thirds of hour’s pay for each hour 
in nonpay status, rather than with 


’ 
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Continued. 

Application of “two-thirds rule”’ respect- 
ing allowance for sleeping and eating 
time—Continued. 

For all computation purposes, includ- 
ing application of provisions of Fed- 
eral Employees Pay Act of 1945, in 
case of War Dept. firefighters and 
similar protective and custodial em- 
ployees who are required to render 
“stand-by” or “‘on call’ service in 
rotating-shift systems, there may be 
adopted ‘‘two-thirds rule’’—two-thirds 
of each hour of 24 on job to represent 
time in pay status and one-third as 
time out for sleeping and eating—in 
lieu of averaging number of regularly 
scheduled hours of duty per week in 
cycle of more than one week as pro- 
vided by sec. 301 (b) (2), Chap. I, Civil 
Service Comm. regulations under act_ 

Night differential. See Compensation, 
night work. 

Overtime. See Compensation, overtime. 

Forty-hour week: 

Lunch or other non-employment periods, 
in general—forty-hour week statute of 
Mar. 28, 1934, does not control measure 
of compensation for regular workweek, 
but, instead, provides merely for re- 
storing of wage earnings previously re- 
duced, fixing of regular hours of work not 
over 40 per week and compensating for 
overtime at not less than time and one- 
half, so that said statute has no bearing 
on question whether, in case of certain 
hourly rate employees of Govt. Printing 
Office whose compensation is fixed under 
procedure set out in act of June 7, 1924, 
lunch hour may be included as time to 
be paid for =a essa eedingial 

Overtime. See Compensation, overtime, 
forty-hour week, 

Holidays. See Sundays and Holidays, com- 
pensation. 

Increases. See Compensation, additional; 
Compensation, promotions; Compensation, 
rates. 

Limitations—rates. See Compensation, rates, 
limitations. 

Lunch periods or other non-employment 
periods, in general—Government Printing 
Office employees—in fixing compensation 
of Govt. Printing Office journeymen, 
apprentices, laborers, etc., by the hour 
“for the time actually employed,’ under 
procedure set out in act of June 7, 1924, 
neither daily lunch period of one-half hour 
nor any other period on non-employment 
during which employees are regularly and 
totally excused from duty may be included 
as official time worked and be counted as 
time to be paid for 


Actual performance of duty as prerequi- 
site—night pay differential authorized 
by sec. 301, Federal Employees Pay Act 
of 1945, “for duty’ within regularly 
scheduled tour of duty—basic work- 
week of 40 hours—between 6 p. m. and 
6 a. m. may not be paid during leave of 
absence with pay or any other periods of 
absence from duty, including legal holi- 
days on which no services are rendered - 

Authority to prescribe extra pay for, in 
general—wage boards or other adminis- 
trative wage-fixing authorities may, in 
exercise of their normal] function, au- 
thorize night differential payments or 
other elements of wage program for Fed- 
eral employees whose wages are so fixed, 
to conform with commercial practices 
generally, without obtaining prior legis- 
lative authority therefor, provided such 
wage elements are not in contravention 
of law or established rule applicable to 
Federal personnel 

Compensation to be included in computa- 

tion of extra pay for: 

Additional compensation at rate of $400 
per annum provided by sec. 1, act of 
May 21, 1946, increases by such amount 
basic compensation of all Postal Serv- 
ice employees, other than postmasters 
at fourth-class post offices, who are 
paid annual salaries pursuant to Postal 
Service pay statute of July 6, 1945, and 
such additional compensation is to be 
included in amounts upon which over- 
time and night differential payments 
should be computed under formulas 
prescribed by secs. 4 and 5 of said 1945 


Differential for duty outside continental 
U. S.—compensation differential paid 
to employee stationed outside conti- 
nental U. 8S. constitutes part of his 
“basic rate of compensation’’ upon 
which additional pay for night work at 
rate of 10 percent provided by sec. 301, 
Federal Employees Pay Act of 1945, 
is to be computed 

Computation under “‘two-thirds rule” for 
firefighters, etc., whose tours of duty 
include “stand-by” or “‘on call” time— 
under the “‘two-thirds rule” which may 
be applied to War Dept. firefighters and 
similar protective and custodial employ- 
ees whose 24-hour periods of duty in- 
volve “stand-by” or “on call’ time, 
night pay differential provided by sec. 

301, Federal Employees Pay Act of 1945, 

should be computed on basis of two- 

thirds of 10 percent of basic rate of com- 
pensation for that portion of first 60 hours 
on job (which is considered as basic 
workweek) falling between 6 p. m. and 
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Night work—Continued. 
Contract employees generally—contract 
employees employed on full time basis, 
or on part time or intermittent basis at 
so much per day or pur hour for limited 
number of days or hours per year, are 
entitled to night pay differential pro- 
vided by sec. 301 of said act when as- 
signed to regularly scheduled tour of 
GE icin cnscccnsadenncoonsdeass 
Extra pay for as being for inclusion in extra 
pay for holiday work—inasmuch as reg- 
ular compensation for night duty au- 
thorized by sec. 301, Federal Employees 
Pay Act of 1945, is composed of basic 
compensation plus 10 percent and pre- 
mium pay provided for by sec. 302 for 
work on a holiday is in lieu of regular 
compensation for that day, employees 
working regularly scheduled tour of duty 
between hours of midnight to 6 a. m. and 
6 p. m. to midnight on holiday are en- 
titled to holiday pay at rate of one and 
one-half times their regular basic com- 
pensation, excluding any night differ- 
ential, for portion of night duty falling 
ic cede ide cocscdcteuscwenete 
Extra pay for as constituting part of base 
pay—in general—additional compensa- 
tion of 10 percent for night work payable 
under sec. 301, Federal Employees Pay 
Act of 1945, is not to be regarded as part 
of employee’s basic compensation from 
which retirement deductions under Civil 
Service Retirement Act are required to 
Extra pay for during assignment to other 
than employee’s own tour of duty— 
provisions of sec. 301, Federal Employees 
Pay Act of 1945, authorizing differential 
for employees “‘assigned to a regularly 
scheduled tour of duty” any part of 
which falls between 6 p. m. and 6 a. m., 
relate not only to employee’s own tour 
of duty but, also, to any regularly sched- 
uled tour of duty at night to which em- 
ployee may be assigned for one or more 
nights of basic workweek, for which 
Straight-time (as distinguished from 
overtime) compensation otherwise 
ee ee etesssacdatatesenanecsees 
Extra pay for during period for which over- 
time compensation paid—night differen- 
tial authorized by sec. 301, Federal Em- 
ployees Pay Act of 1945, for that portion 
of “regularly scheduled tour of duty’’ 
falling between 6 p. m. and 6 a. m. at 
rate 10 percent in excess of ‘“‘basic’’ rate 
of compensation is not payable during 
period over which overtime compensa- 
tion is paid, regardless of when such 
overtime service may be performed; 
that is, both overtime compensation and 
night differential may not be paid for 
work on Saturday night or on any other 
overtime day or night.....-..----.----. 
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Extra pay for during travel time: 
Employee who performs official travel, 
without actual performance of duty, 
during hours both within and outside 
of his regular 8-hour tour of duty (3:30 
p. m. to 12 midnight) is entitled to 
additional compensation for night 
work, payable under sec. 301, Federal 
Employees Pay Act of 1945, to em- 
ployees ‘‘assigned to a regularly sched- 
uled tour of duty” any part of which 
falls between 6 p. m. and 6 a. m., only 
for such travel time within hours of 
his regularly scheduled tour of duty 
and not for travel time during hours 
outside such tour of duty_.....-.....- 
In case of Veterans’ Admin. hospital 
attendant traveling on official busi- 
ness with patient from one Veterans’ 
facility to another during hours both 
within and outside of his regular 8- 
hour tour of duty (3:30 p. m. to 12 mid- 
night), additional compensation of 10 
percent for night work payable under 
sec. 301, Federal Employees Pay Act 
of 1945, to employees “assigned to a 
regularly scheduled tour of duty”’ any 
part of which falls between 6 p. m. and 
6 a. m., is payable only for such travel 
and duty performed during employees’ 
regularly scheduled tour of duty and 
not for any hours outside such tour of 


Extra pay for in addition to compensatory 
time off—compensatory time granted 
under sec. 3, Postal Service pay statute 
of July 6, 1945, for services performed on 
Saturdays, Sundays, or holidays is in 
lieu of all other compensation for time so 
served, and, therefore, supervisory em- 
ployee who works between hours of 6 
p. m. and 6 a. m., part of which time 
occurs on Saturday, Sunday, or holi- 
day, may not be paid night differential, 
authorized by sec. 5 of said act, or other 
compensation, for portion of such time 
for which compensatory time was 


Extra pay rights as affected by costs of 
administration—night pay differential 
authorized by sec. 301, Federal Employ- 
ees Pay Act of 1945, for employees as- 
signed to regularly scheduled tour of 
duty any part of which falls between 6 
p. m. and 6 a. m. is payable even though 
regularly scheduled tour of duty extend 
beyond 6 p. m. on only one day of em- 
ployee’s basic workweek, and notwith- 
standing cost of administering law-.-.-- 

Extra pay rights as affected by frequency 
of assignment—night pay differential 
authorized by sec 301, Federal Employ- 
ees Pay Act of 1945, for employees as- 

signed to regularly scheduled tour of 

duty any part of which falls between 6 
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Night work—Continued, 

p.m. and 6a. m. is payable even though 
regularly scheduled tour of duty extend 
beyond 6 p. m. on only one day of em- 
ployee’s basic workweek, and notwith- 
standing cost of administering law 

Fractional hours—under sec. 301, Federal 
Employees Pay Act of 1945, and regula- 
tions issued pursuant to sec. 605 thereof, 
providing night pay differentia] for duty 
between hours of 6 p. m. and 6 a. m., it 
is within discretion of head of, depart- 
ment to provide by regulation that frac- 
tional parts of hour—such as minimum 
periods of 15 minutes or multiples there- 
of—falling between 6 p. m: and 6 a. m. 
shall be recorded and paid for at night 
differential rate 

Pay roll information required—for pur- 
poses of audit of night differential pay- 
ments authorized by sec. 301, Federal 
Employees Pay Act of 1945, it will be 
sufficient if positive statement appears 
on pay roll showing number of hours of 
employment, within basic workweek, 
between 6 p. m, and 6 a. m. during pay 
period involved, prefaced by symbol 
N. W. (night work) 

Substitute service on “overtime” day for 
time lost during basic work week—w here 
employee of Office of Architect of the 
Capitol occupying position subject to 
Classification Act does not work or is not 
otherwise in pay status during leave or 
on holiday for all of 40 hours of his basic 
workweek established pursuant to sec. 
604, Federal Employees Pay Act of 1945, 
time worked outside of such 40-hour 
workweek equivalent to nonpay status 
period should be substituted for time 
lost and should be paid for at straight- 
time rate (plus any night differential 
payable under sec. 301), rather than at 
overtime rate 


Oaths. See Oaths. 
Overtime: 


Actual performance of duty as prerequisite 
—although employee may be adminis- 
tratively excused during period of his 
basic 40-hour workweek without charge 
to leave in certain circumstances (blood 
donations, draft summons, excessive 
heat, etc.), overtime compensation for 
overtime period of administrative work- 
week may not be paid under sec. 201, 
Federal Employees Pay Act of 1945, to 
employee administratively excused 
during that period, payment of over- 
time compensation being conditioned 
upon actual performance of duty....... 

Additional bailiffs in Federal courts paid 
on statutory per diem basis—additional 
bailiffs appointed by U. S. marshals at 
specified per diem rate of compensation, 
as provided by sec. 5, act of Dec. 7, 1944, 
are to be regarded as in executive branch 
with basic rates of compensation “‘spe- 
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cifically prescribed by statute,” within 
meaning of sec. 602 (b), Federal Em- 
ployees Pay Act of 1945, and entitled, in 
proper cases, to overtime compensation 
under sec. 201 of act, rather than as in 
judicial branch and entitled to tem- 
porary percentage addition to compen- 
sation provided by sec. 522 

Aggregate compensation guarantee mat- 
ters. See Compensation, aggregate guar- 
antee. 

Alaska Railroad employees, in general— 
Alaska Railroad employees who are com- 
pensated at annual or monthly rates of 
pay fixed by negotiation between rail- 
road officials and employee organiza- 
tions subject to approval of Sec. of In- 
terior are within provisions of sec. 203, 
Federal Employees Pay Act of 1945, 
authorizing payment of overtime com- 
pensation to employees compensated on 
annual or monthly basis under wage 
board procedure in accordance with 
40-hour week statute of Mar. 28, 1934; 
however, similar employees compen- 
sated on per diem, per hour, or piece 
work basis who are not covered by said 
provisions should continue to have 
their overtime compensation prescribed 
by administrative action 

Architect of the Capitol—provisions of 
sec. 102 (a), Federal Employees Pay Act 
of 1945, which have effect of excluding 
“heads of departments or of independent 
establishments or agencies of the Federal 
Government” from overtime compen- 
sation benefits provided by sec. 201 of 
said act, relate only to executive branch 
of Govt., and, therefore, Architect of 
the Capitol who functions as officer 
or agent of legislative branch is entitled 
to such overtime compensation bene- 
fits subject to aggregate compensation 
limitations prescribed by sec 603 (b)..-. 

Architect of the Capitol employees em- 
ployed in connection with Library of 
Congress Sunday opening—special pro- 
visions of Legislative Branch Appro. 
Act, 1946, for extra services of employees 
of Office of Architect of the Capitol in 
connection with Sunday opening of 
Library of Congress are not superseded 
by general overtime compensation pro- 
visions of sec, 201, Federal Employees 
Pay Act of 1945, either as to employees 
working in their own jobs on Sunday 
or employees working in other than 
their own jobs; and time so worked is 
not to be considered for overtime com- 
pensation purposes 

Average of hours for employee group v. 
hours of individual—there is no author- 
ity under Federal Employees Pay Act 
of 1945 to prescribe for employees of 
Municipal Court for Dist. of Col. the 
number of hours for which overtime 


Page 
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compensation provided by sec. 201 will 

be paid to all employees of court—on 

basis of average length of overtime serv- 
ices performed in past by employees who 
work irregular tours of duty, or other- 
wise—without regard to number of hours 
of overtime actually worked by indi- 
vidual employees 

Computation involving workweeks of 

varying length: 

In case of employees with workweeks 
varying in length from week to week, 
each tour of duty recurring in 4-week 
cycles, there is no authority under 
Federal Employees Pay Act of 1945 
for averaging overtime hours worked 
during cycle in order to pay same 
amount of compensation for each week; 
instead, each week must be regarded 
as separate and distinct unit, and 
pay rolls prepared on basis of actual 
number of hours worked during bi- 
weekly period covered thereby 

It is view of this office that, since Fed- 
eral Employees Pay Act of 1945 con- 
templates that each week of year shall 
be regarded as separate and distinct 
unit for purpose of computing ower- 
time compensation, sec. 301(b)(2), 
Chap. I, of Civil Service Comm. regu- 
lations issued under said act, provid- 
ing for averaging hours of employment 
worked during pay period by employ- 
ees on rotating shifts of varying length, 
is not in accord with said act ---__- ca 

Computation under Federal Employees 
Pay Act, in general: 

Per diem and hourly basis employees: 

Overtime compensation for work in 
excess of 40 hours per week of per 
diem employees of U. 8. Section, 
International Boundary Commis- 
sion, U. 8. and Mexico, whose per 
diem compensation amounts to per 
annum equivalent (2,080 times 
hourly rate) of less than $2,980, 
should be computed under sec. 201, 
Federal Employees Pay Act of 1945, 
on basis of 1% times their daily or 
hourly rate of compensation 

In case of employees engaged at pre- 
vailing per diem or hourly rates 
equivalent to per annum rates of 
less than $2,980, it is immaterial 
whether overtime compensation 
under see. 201, Federal Employees 
Pay Act of 1945, be computed at one 
and one-half times their basic hourly 
rate, or whether daily or hourly rate 
be converted to equivalent per 
annum rate in accordance with sec. 
604 (d) and formula prescribed by 
sec. 201 for computing hourly rates 
from per annum rates applied, result 
being same in either event 


Computation under Federal Employees 

Pay Act, in general—Continued. 

Per diem and hourly basis employees— 
Continued, 

Should any employees be compen- 
sated on per diem or per hour basis 
under Classification Act and be paid 
per annum equivalent equal to or 
exceeding $2,980, it would be neces- 
sary to convert hourly rate into 
equivalent annual rate—2,080 times 
hourly rate—in order to apply sched- 
ule of overtime rates provided on 
annual basis by sec.201 (b), Federal 
Employees Pay Act of 1945 

Where maximum amount of compen- 
sation which may be earned in any 
one year by consultant paid on per 
diem ‘when actually employed”’ 
basis is fixed by employee’s appoint- 
ment, such amount may be con- 
sidered as annual basic rate of com- 
pensation from which hourly rate 
should be determined pursuant to 
formula prescribed by sec. 604 (d) (2), 
Federal Employees Pay Act of 1945, 
for the purpose of computing over- 
time compensation under formula 
prescribed by sec. 201 of said act. 
25 C. G. 121, overruled in part.._-.- 

Consultants paid on per diem “when 
actually employed”’ basis, in general— 
consultants paid on per diem ‘‘when 
actually employed’’ basis at rates which 
are fixed administratively pursuant to 
statutory authority without regard to 
Classification Act, who are not expressly 
excepted by provisions of sec, 102, Fed- 
eral Employees Pay Act of 1945, from 
overtime provisions of sec. 201 of act, 
are entitled to and limited to overtime 
computed in accordance with said sec, 
DR, . cencsicdacceseces csalbinll detsae 

Contract employees generally—Contract 
employees employed on full time basis, 
or on part time or intermittent basis 
at so much per day or per hour for lim- 
ited number of days or hours per year, 
are entitled .to overtime compensation 
under sec. 201, Federal Employees Pay 
Act of 1945, for employment in excess 
of 40 hours in any administrative work- 


Days outside basic workweek, in gen- 
eral—for purposes of overtime compen- 
sation provided by sec. 201, Federal Em- 
Ployees Pay Act of 1945, for work “‘in 
excess of forty hours in any administra- 
tive workweek,’’ administrative work- 
week required by sec. 604 to be estab- 
lished must be regarded as including 
seven consecutive days, thus permitting 
payment of overtime compensation for 
work on Saturday and Sunday outside 
of regularly scheduled 40 hours’ duty 
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District of Columbia Municipal Court em- 
ployees, in general: 

Employees of Municipal] Court for Dist. 
of Col. whose compensation is fixed 
in accordance with Classification Act 
are subject to overtime provisions of 
Federal Employees Pay Act of 1945 
requiring establishment of basic ad- 
ministrative workweek of 40 hours, 
rather than to provisions of sec. 522 of 
act authorizing temporary 10 percent 
addition to basic compensation for em- 
ployees of “‘judicial branch.”’........ 

In case of employees of Municipal] Court 
for Dist. of Col. subject to overtime 
provisions of Federal Employees Pay 
Act of 1945, for whom it is not practi- 
cable to fix regular tour of definite hours 
of duty for each workday of calendar 
week, there may be established as 
basic administrative workweek the 
first 40 hours of service performed 
within period of not more than 6 days 
of week, and such additional hours of 
service, for which overtime compensa- 
tion may be paid, as is deemed neces- 
sary may be ordered or approved... _-- 

Effect of nonwork days during basic work- 
week—excusing of employees from duty 
by administrative order on Wednesday 

and Thursday, Aug. 15 and 16, 1945— 

days constituting part of their basic 

workweek of 40 hours—in accordance 
with President’s request, did not effect 
loss of pay status on account of such ab- 
sence, and, therefore, overtime compen- 
sation provided by sec. 201, Federal Em- 
ployees Pay Act of 1945, may be paid for 
time worked on following Saturday— 
“overtime’’ day of administrative work- 


Effect of statutory aggregate compensa- 
tion limitation: 

Even though employee compensated at 
rate of $9,800 per annum works only one 
of two 8-hour “‘overtime” days during 
biweekly pay period, he may be paid 
maximum smount of overtime com- 
pensation authorized under sec. 201, 
Federal Employees Pay Act of 1945, 
for pay period, in light of $10,000 per 
annum aggregate compensation limita- 
tion prescribed by sec. 603 (b); that is, 
not to exceed $7.69 ($200/26) computed 
at rate of $1.51 per hour 

Provision in sec. 603 (b), Federal Em- 
Ployees Pay Act of 1945, permitting 
employee whose aggregate compensa- 
tion (including overtime) was in excess 
of $10,000 per annum on June 30, 1945, 
to continue to receive overtime com- 
pensation not to exceed said aggregate 
until his overtime hours are reduced, 
does not prohibit, upon administrative 
reduction of overtime hours, payment 
to such employees of overtime com- 


Effect of statutory aggregate compenga- 
tion limitation—Continued. 
pensation for actual overtime work 
if officially ordered or approved, not 
exceeding rate of compensation pay- 
able on June 30, 1945, or $24.17 for 
any two-week pay period 
Where aggregate compensation (basic 
compensation plus additional compen- 
sation in lieu of overtime) received on 
June 30, 1945, by consultant employed 
on ; t diem ‘“‘when actually em- 
ploy ‘asis and having regular 8- 
hour wur of duty was in excess of 
$10,000 per annum, daily rate saved to 
him under sec. 603 (b) (2), Federal Em- 
ployees Pay Act of 1945, is maximum 
payable for any one day’s service of 
8 hours or more, irrespective of whether 
it falls on overtime day or causes 
workweek to exceed 40 hours, and 
proper proportion thereof is maximum 
payable for day’s service of less than 
8 hours. 25 C. G. 121, distinguished. 
Employees with basic compensation fixed 
administratively without regard to 
Classification Act, in general—per diem 
employees of U.S. Section, International 
Boundary Commission, U. 8. and 
Mexico, whose basic compensation is 
fixed administratively pursuant to statu- 
tory authority without regard to Clas- 
sification Act, are entitled to overtime 
compensation under sec. 201 of said act_. 
Entrance on duty after beginning of work- 
week—where employee enters on duty 
after beginning of basic 40-hour work- 
week established pursuant to sec. 604, 
Federal Employees Pay Act of 1945, 
compensation at overtime rates may not 
be paid under sec. 201 for time worked on 
Saturday or in excess of 8 hours on any 
other day during that week which, to- 
gether with time worked during basic 
workweek, does not exceed 40 hours-. 
Exception as to heads of departments, etc., 
as being applicable only to executive 
branch—provisions of sec. 102 (a), Feder- 
al Employees Pay Act of 1945, which 
have effect of excluding “‘heads of depart- 
ments or of independent establishments 
or agencies of the Federal Government” 
from overtime compensation benefits 
provided by sec. 201 of said act, relate 
only to executive branch of Govt 
Firefighters, etc., whose tours of duty in- 
clude “stand-by” or “‘on call” time— 
“hours of employment,” in general— 
while “‘stand-by”’ or “‘on call’’ time, ex- 
cept sleeping and eating time, may not 
be regarded in all cases as “hours of em- 
ployment” within meaning of overtime 
compensation provisions of sec. 201, Fed- 
eral Employees Pay Act of 1945, War 
Dept. determination that, in case of fire- 
fighters and similar protective and cus 
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Overtime—Continued. Overtime—Continued. 
todial employees, sleeping and eating Forty-hour week—Continued. 
time of 8 hours during each 24 hours on * Manner of accomplishing payment of 
job shall be considered as not “‘hours of erroneously denied overtime com- 


employment” is not objectionable ___.- 161 pensation based on night differen- 
Forty-hour week: tial: 
Effect of nonwork days during basic Claims for additional compensation 


workweek—excusing of employees 
subject to 40-hour week statute of Mar. 
28, 1934, from work on Wednesday and 
Thursday, Aug. 15 and 16, 1945—days 
occurring during their regular 40-hour 
weekly tour of duty—pursuant to 
President’s request, had no effect upon 
right of such employees to overtime 
compensation for work on following 


Employees paid on monthly or annual 
basis: 

In view of secs. 102 (c) and 203, Federal 
Employees Pay Act of 1945, Panama 
Canal employees in artisan and 
mechanical groups, not within Clas- 
sification Act, compensated at 
monthly or annual rates of pay fixed 
by wage board procedure are enti- 
tled, on and after July 1, 1945, to both 
basic and overtime compensation, 
computed as provided by said sec. 
203, under 40-hour week statute of 
Mar. 28, 1934, as well as employees 


on floating equipment and other mis-- 


cellaneous employees similarly com- 
pensated who heretofore have been 
held to be within coverage of 1934 
statute (Townsley v. U. S., 323 U.S. 


Sec. 203, Federal Employees Pay Act 
of 1945, providing that employees 
whose annual or monthly wages are 
fixed by wage board or similar ad- 
ministrative authority serving same 
purpose shall be entitled to overtime 
pay in accordance with 40-hour week 
statute of Mar. 28, 1934, covers same 
annual and monthly basis employ- 
ees as were covered in War Overtime 
Pay Act of 1943, and reference there- 
in to 1934 statute applies to condi- 
tions under which overtime pay was 
to be received and not to class of 
employees entitled thereto.......... 

Entrance on duty after beginning of 

work week—per diem or per hour em- 

ployee of Office of Architect of the 

Capitol, made subject to overtime pay 

provisions of forty-hour week statute 

of Mar. 28, 1934, by sec. 503 of Federal 

Employees Pay Act of 1945, is not 

entitled to compensation at overtime 

rates for work on Saturday—‘‘over- 
time” day of workweek—of week dur- 
ing which he was appointed after be- 
ginning of regular tour of duty for that 





for periods not covered by current 

available appropriations which arose 

under rules stated by this office (23 

C. G. 962) respecting inclusion of 

night diffcrential in computing over- 

time compensation under forty-hour 
week statute of Mar. 28, 1934, are 

required by provisions of sec. 236, 

R. S., as amended, to be filed in G. 

A. O. by present, as well as former, 

AE ee 
Under general rule that compensation 

underpayments may be adjusted 

administratively as to employees on 
rolls to extent existing appropria- 
tions are available therefor, it was 
proper for Govt. Printing Office to 
make such adjustments with then 
currently available appropriations 
for fiscal years 1943 and 1944 on basis 

of decision of June 17, 1944 (23 C. G. 

962), that night differential is for in- 

clusion in computing overtime com- 

pensation of employees subject to 

forty-hour week statute of Mar. 28, 

1934, without requiring that individ- 

ual claims therefor be filed in G. A. 

Nonpay status during basic workweek 

as affecting entitlement—in cause of 
per diem and per hour employees of 
Office of Architect of the Capitol made 
subject to forty-hour week statute of 
Mar. 28, 1934, for overtime pay purpos- 
es, by sec. 503, Fed: ral Employees Pay 
Act of 1945, overtime rates of compen- 
sation may not be paid for work on 
Saturday or other ‘‘overtime’’ day of 
week, when employee has not worked 
regular tour of duty__..-...-.-....--- 
Fractional hours—under sec. 201, Federal 
Employees Pay Act of 1945, and regula- 
tions issued pursuant to sec. 605 thereof, 
providing for compensation at overtime 
rates for all “‘hours”’ of employment in 
excess of 40 in any administrative work- 
week, it is within discretion of head of 
department to provide by regulation 
that fractional parts of hour—such as 
minimum periods of 15 minutes or mul- 
tiples thereof—shall be recorded and paid 
for at overtime rates-_...........-.-..-.-- 
Nonpay status during basic workweek as 
affecting entitlement: 

Where employee of Office of Architect of 
the Capitol occupying position subject 
to Classification Act does not work or 
is not otherwise in pay status during 
leave or on holiday for all of 40 hours 
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Nonpay status during basic workweek as 


affecting entitlement—Continued. 


of his basic workweek established 
pursuant to sec. 604, Federal Em- 
ployees Pay Act of 1945, time worked 
outside of such 40-hour workweek 
equivalent to nonpay status period 
should be substituted for time lost and 
should be paid for at straight-time 
rate (plus any night differential pay- 
able under sec. 301), rather than at 
overtime rate 

Part time employees who are required on 
occasion to work in excess of 40 hours 
within administrative workweek but 
not within 40-hour basic workweek 
established pursuant to sec. 604 (a), 
Federal Employees Pay Act of 1945, 
should be considered full time em- 
ployees for that week, and period of 
work outside basic workweek should 
be substituted for corresponding period 
within such workweek, remainder of 
time worked to be paid for as overtime 
under sec. 201 

Under Federal Employees Pay Act of 
1945, any officially ordered or approved 
service performed outside of estab- 
lished basic workweek of 40 hours— 
whether on Saturday afternoon, Sun- 
day, or in excess of 8 hours on any 
other day—during administrative 
workweek of seven consecutive calen- 
dar days must be substituted for any 
corresponding period of leave without 
pay during same basic workweek, and 
must be paid for at straight-time 
rates—no overtime compensation being 
payable under sec. 201 of act until reg- 
ular pay for basic 40-hour week shall 
have been earned. 

Where laborer hired on per diem basis 
by Agriculture Dept. for road or trail 
work is assigned in emergency during 
his basic 40-hour workweek to fire- 
fighting work at different compensa- 
tion rate (not including overtime 
compensation), as provided by his 
appointment or contract of employ- 
ment, service as firefighter may be 
counted to complete basic workweek, 
and overtime compensation may be 
paid under sec. 201, Federal Em- 
ployees Pay Act of 1945, for service as 
laborer in addition to service during 
basic workweek 

“When actually employed” employees 
who did not work on Aug. 15 and 16, 
1945—days on which most employees 
were excused from duty pursuant to re- 
quest of the President—and who were 
not granted leave of absence with pay 
under terms and conditions of Annual 
and Sick Leave Regs. are not entitled 
to compensation for such days; and 
compensation for work on following 
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Saturday, “overtime” day of their 
workweek, should be paid at straight- 
time rate, only, and not at overtime 
Gets. MU. FS AW 

Where laborer hired on per diem basis is 
assigned in emergency during his basic 
40-hour workweek to fire-fighting work 
at fire-fighting rates (not including 
overtime compensation), as required 
by his contract of employment, any 
overtime served as firefighter may be 
used to “fill in’’ time lost during basic 
workweek (due to fatigue, etc., from 
fire-fighting duties) in regular position, 
so that overtime work performed as 
laborer may be compensated at over- 
time rates pursuant to sec. 201, Fed- 
eral Employees Pay Act of 1945__.-_- 

“Officers’ ”’ entitlement generally: 

Officers of Treasury Dept. appointed by 
President by and with advice and con- 
sent of Senate (other than Secretary, 
who is specifically exempted from oper- 
ation of Federal Employees Pay Act of 
1945 as head of department), are sub- 
ject to overtime compensation pro- 
visions of sec. 201 of act. 

Rule that “officer,” as distinguished 
from “employee,” is entitled to com- 
pensation attached to his office as 
incident to title to office, rather than 
as incident to actual rendering of 
service, relates only to basic compen- 
sation and does not entitle officer to 
overtime compensation under sec. 201, 
Federal Employees Pay Act of 1945, 
when he is not actually on job per- 
forming duties of his office 

Panama Canal employees not subject to 
wage-board procedure, in general— 

Panama Canal employees, not within 

Classification Act, whose basic compen- 

sation is fixed administratively by 

Governor on monthly or annual basis 

without any reference to or recommenda- 

tion by advisory wage board and without 

correlation with rates established in U. S. 

by wage board are entitled to overtime 

compensation in accordance with sec. 

201, Federal Employees Pay Act of 1945_ 

Panama Canal teachers, policemen and 
firemen, in general—teachers, police- 
men and firemen of the Panama Canal, 
compensated at rates—plus 25 percent 
differential—established by comparison 
with salary rates paid similar classes of 
personnel in Dist. of Col. are not entitled 
to overtime compensation under Federal 

Employees Pay Act of 1945. Compare 

22 C. G. 752 

Part time emplorees working occasional 
overtime—part time employees who are 
required on occasion to work in excess of 
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40 hours within administrative work- 
week but not within 40-hour basic work- 
week established pursuant to sec. 604 
(a), Federal Employees Pay Act of 1945, 
should be considered full time employees 
for that week, and period of work outside 
basic workweek should be substituted 
for corresponding period within such 
workweek, remainder of time worked to 
be paid for as overtime under sec. 201--- 
Periods of absence due to line-of-duty 
injuries—overtime compensation may 
not be paid under sec. 201, Federal Em- 
ployees Pay Act of 1945, to employee 
absent from duty during scheduled 
working hours on “overtime”’ day of his 
administrative workweek due to injury 
incurred in line of duty, or for time spent 
in seeking treatment for such injury. -- 
Postal Service employees: 
Effect of compensation increases under 
act of May 21, 1946: 

Additional compensation at rate of 
$400 per annum provided by sec. 1, 
act of May 21, 1946, increases by such 
amount basic compensation of all 
Postal Service employees, other than 
postmasters at fourth-class post 
offices, who are paid annual salaries 
pursuant to Postal Service pay 
statute of July 6, 1945, and such 
additional compensation is to be 
included in amounts upon which 
overtime and night differential pay- 
ments should be computed under 
formulas prescribed by secs. 4 and 5 
of said 1945 act 

In view of sec. 1, act of May 21, 1946, 
granting $400 per annuin additional 
compensation to certain Postal Serv- 
ice employees, limitation of $3,200 
per annum in sec. 3, Postal Service 
pay statute of July 6, 1945, for super- 
visory employees to whom payment 
of overtime may be authorized under 
certain conditions is increased to 
$3,600 per annum 

Regular employees assigned to special- 
delivery duty—when regular employees 
at first-class post offices are assigned 
under authority of sec. 22 (e), Postal 

Service pay statute of July 6, 1945, to 

special-delivery duty before or after 

their regular tours of duty at “their 
regular rate of compensation,” such 
employees should not be paid on fee 
basis prescribed by 39 U. S. Code 169a, 
but should be paid overtime compen- 
sation under sec. 4 of statute for time 
engaged upon such special-delivery 
duty, the same as if they were per- 
forming their regular duties 
Rights as affected by establishment of 
pay-roll workweek different from ad- 
ministrative workweek—where, pur- 
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suant to sec. 604 (a), Federal Employees 

Pay Act of 1945, agency established basic 

40-hour workweek, Monday through 

Friday, and administrative workweek 

consisting of such basic workweek plus 

4 hours’ overtime on Saturday, both 

effective July 1, 1945 (Sunday), establish- 

ment, for pay-roll purposes, of workweek 
running from Saturday through Friday 
has no effect to defeat employee’s right 
under sec. 201 of said act to overtime 
compensation for Saturday when he was 
in duty status for entire administrative 
workweek, but not pay roll workweek, 
in which Saturday occurred 

Sundays and holidays: 

Holiday falling on non-workday—there 
is no authority under Federal Employ- 
ees Pay Act of 1945 for Veterans’ Ad- 
min. hospital employees who have 
44-hour workweek beginning on Sun- 
day with some other day of calendar 
week scheduled as non-workday to be 
paid compensation at any rate—regu- 
lar or overtime—for holiday occurring 
on their scheduled non-workday on 
which no duty is performed, regardless 
of day of calendar week on which holi- 
day occurs or whether it occurs prior 
or subsequent to completion of 40-hour 
basic workweek ; 

Holiday falling on regular “‘overtime”’ 

day: 

Employees whose “overtime” day fell 
either on Wednesday or Thursday, 
Aug. 15 and 16, 1945, days on which 
they were administratively excused 
from duty pursuant to the Presi- 
dent’s request, may not be paid 
overtime compensation under sec. 
201, Federal Employees Pay Act 


Under Federal Employees Pay Act 
of 1945, no compensation—either at 
straight-time or overtime rates—may 
be paid to employees for legal 
holiday (Labor Day in this instance) 
falling on “‘overtime’’ day of their 
administrative workweek, if they 
perform no work on that day 

Fact that employee worked on holiday 
falling on “‘overtime” day of his 
administrative workweek does not 
entitle him to both overtime com- 
pensation under sec. 201, Federal 
Employees Pay Act of 1945, and 
premium pay for work on holiday 
pursuant to sec. 302 of act, which 
holiday pay is authorized to be paid 
employees only “in lieu of their 
regular pay for that day,” overtime 
compensation representing “regular 
pay” for “overtime” day on which 
holiday occurred... ................ 
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Sundays and holidays—Continued. 

Holiday falling on regular “overtime” 

day—Continued. 

Provisions of sec. 302, Federal Em- 
ployees Pay Act of 1945, contem- 
plate payment of premium pay at 
rate of time and one-half for work 
on holiday occurring at any time 
during administrative workweek, 
rather than during basic workweek, 
only, and, therefore, employee who 
worked on holiday (Labor Day) 
which fell on his ‘‘overtime’”’ day is 
entitled to premium pay at rate of 
time and one-half, without regard 
to limitations or ceilings prescribed 
by overtime compensation provi- 
sions of sec. 201 of act..........-...- 

Time in excess of regular daily tour of 
duty—per annum employee who 
worked in excess of 8 hours on holiday 
falling within his basic workweek of 
of five 8-hour days is entitled to extra 
holiday compensation, authorized by 
sec. 302, Federal Employees Pay Act of 
1945, in lieu of his “‘regular pay for 
that day,” for total number of hours 
worked, without regard to limitations 
or ceilings prescribed by overtime 
compensation provisions of sec. 201 - - - 

Temporary assignment to nonovertime 
paying duties during basic workweek 
as affecting entitlement: 

Where laborer hired on per diem basis 
by Agriculture Dept. for road or trail 
work is assigned in emergency during 
his basic 40-hour workweek to fire- 
fighting work at different compensa- 
tion rate (not including ovcrtime 
compensation), as provided by his 
appointment or contract of employ- 
ment, service as firefighter may be 
counted to complete basic workweek, 
and overtime compensation may be 
paid under sec. 201, Federal Em- 
ployees Pay Act of 1945, for service 
as laborer in addition to service during 
en IEE ok citicccwktitinticcincene 

Where laborer hired on per diem basis 
is assigned in emergency during his 
basic 40-hour workweek to fire-fighting 
work at fire-fighting rates (not includ- 
ing overtime compensation), as re- 
quired by his contract of employ- 
ment, any overtime served as firefight- 
er may be used to “fill in’ time lost 
during basic workweek (due to fatigue, 
etc., from fire-fighting duties) in regular 
position, so that overtime work per- 
formed as laborer May be compen- 
sated at overtime rates pursuant to 
sec. 201, Federal Employees Pay Act 


Transfer after beginning of work week— 
Where employee transfers in middle of 
week from one agency to another, he 
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may not be paid overtime compensation 
for that week under sec. 201, Federal 
Employees Pay Act of 1945, even though 
he works number of hours per day 


regularly required by each agency 


including hours regularly required on 


overtime day of agency to which trans- 
ferred—there being involved workweeks 
established by different authority, and 
different appropriations; however, there 
is no objection to payment of overtime 
compensation when employee is paid 
from more than one appropriation avail- 
able to same agency 
Travel time: 


Adjustments for excess due to circui- 
tous, ete., travel—where employees, 
by reason of travel by indirect route 
or by privately owned automobile for 
personal convenience, consume excess 
time in performance of official travel 
on “overtime” day of their adminis- 
trative workweek, overtime compen- 
sation under sec. 201, Federal Em- 
Ployees Pay Act of 1945, should be 
paid for only difference, if any, be- 
tween hours of regularly required over- 
time work and hours administratively 
determined as being excess__.........- 


Forest rangers traveling to and from 
fires, etc.—official travel time of forest 
ranger employed on per annum basis 
during hours outside of his regular 
working hours—including overtime 
hours regularly established—may not 
be compensated under Federal Em- 
Ployees Pay Act of 1945 at either 
straight-time or overtime rates, regard- 
less of mode of transportation utilized 
or whether travel involves driving 
Govt. vehicle containing fire-fighting 
equipment to scene of fire. 25 C. G. 
tart i ete 


General rule—only that portion of em- 
ployee’s official travel time which 
falls within regular working hours— 
including overtime regularly estab- 
lished—may be considered in com- 
puting his basic and overtime com- 
pensation under Federal Employees 
Pay Act of 1945. 24 C. G. 65 and id. 
ee 

Hospital attendants accompanying pa- 
tiente—Veterans’ Admin. hospital 
attendant traveling on official busi- 
ness with patient from one Veterans’ 
facility to another during hours out- 
side of hours of his administratively 
established workweek is entitled, dur- 
ing such hours, to overtime compensa- 
tion as prescribed by sec. 201 (a), Fed- 
eral Employees Pay Act of 1945, for 
such travel time and time necessary to 

deliver patient to proper authorities at 

new facility...........-. 
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Travel time—Continued. 
Per diem, etc., employees not subject 
to act of Mar. 28, 1934: 

Employee not subject to 40-hour week 
statute of Mar. 28, 1934, whose com- 
pensation is administratively fixed 
on daily or hourly basis, and who, 
while in travel status, performs only 
travel on “‘overtime” and non-work- 
days outside of his regular 44-hour 
weekly tour of duty, is entitled to 
regular compensation for travel per- 
formed during hours corresponding 
to those of his daily tour of duty; 
however, overtime compensation is 
payable under sec. 201, Federal Em- 
Ployees Pay Act of 1945, for any 
period of actual work during or out- 
side of those hours which is in excess 
of 40 hours during week __........--- 

Employee not subject to 40-hour week 
statute of Mar. 28, 1934, whose com- 
pensation is fixed by administrative 
regulation having force and effect 
of law upon daily or hourly basis, 
rather than upon annual basis, is 
entitled, while in travel status away 
from headquarters, to straight-titme 
compensation for travel time during 
usual hours of work on regular work- 
day of 44-hour workweek, but not to 
overtime compensation under sec. 
201, Federal Employees Pay Act of 
1945, for travel thereafter on such 


Rules respecting travel time of employ- 
ees subject to 40-hour week statute 
(24 C. G. 210), rather than rules re- 
lating to per annum employees (25 
C. G. 121), are applicable in deter- 
mining right to compensation (basic, 
overtime, etc.) for travel time of em- 
ployees whose compensation is ad- 
ministratively fixed on daily or 
hourly basis, and who are subject to 
overtime compensation provisions of 
sec, 201, Federal Employees Pay Act 


Travel involving performance of actual 
duty, in general— when employee per- 
forms actual duty while traveling 
during hours outside of his regular 
tour of duty, he is entitled, under Fed- 
eral Employees Pay Act of 1945, to 
regular or overtime compensation, de- 
pending on whether such duty is in 
substitution for corresponding period 
of leave without pay during same basic 
workweek or is in addition to required 
hours of work during basic workweek -- 

“When actually employed” employees— 
under Federal Employees Pay Act of 
1945, “when actually employed” em- 
ployee is entitled to basic compensa- 
tion for official travel time during 
basic 40-hour workweek, Monday 
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Travel time—Continued. 

through Friday; to overtime com- 
pensation for travel time during regu- 
larly scheduled period of overtime 
service on Saturday, provided he was 
in pay status for 40 hours of basic work- 
week; and to compensation at basic 
rate for travel time on Sunday to extent 
that it would not cause his aggregate 
compensation for administrative work- 
week involved to exceed that which he 
would have received had he been full 
time employee.........--..--.-.--...- 
War emergency general salary increase— 
compensatory time—compensation equiv- 
alent payment upon expiration of stat- 
ute—overtime compensation in lieu of 
compensatory time off from duty which 
employee failed to receive on or prior to 
June 30, 1945, through no fault of his own, 
for overtime work in excess of 48 hours 
per week prior to July 1, 1945, under 
terms and conditions of War Overtime 
Pay Act of 1943, and regulations pursu- 
ant thereto, is payable at compensation 
rate in effect for employee as of June 30, 
1945, rather than at rate in effect when 

payment is made...................... 


Panama Canal employees. See, generally, 


Compensation. 


Part time: 


Failure to change compensation limitation 
in appointment to give effect to Execu- 
tive increase of limitation—where part 
time employee’s services were termi- 
nated when her compensation approached 
limitation of “$540 per service year” pre- 
scribed in her excepted appointment 
under Civil Service Schedule A-1-6, 
employee may not be paid any ammount 
over and above amount heretofore paid 
in full for service previously rendered 
under her appointment, by reason of the 
fact that maximum per annum rate of 
$540 for such employment was increased 
to $648 per service year by E. O. No. 
9653 issued subsequent to her appoint- 
ment but prior to termination of her 


Rate establishment basis. See Compen- 
sation, rates, part time employees. 

Sundays and holidays. See Sundays and 
Holidays, compensation. 


Payments: 


Time for making—frequency—State, Rural 
Rehabilitation, and Farm Ownership 
Committeemen of Farm Security Ad- 
min., Dept. of Agriculture, who are not 
full time employees within meaning of 
provisions of sec. 604, Federal Employees 
Pay Act of 1945, relating to establish- 
ment for full time officers and employees 
of basic administrative workweek of 40 
hours with pay period for every two 
such workweeks, may continue to be 
paid on monthly pay roll_._...........-. 
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ments—under general rule that com- 
pensation underpayments may be ad- 
justed administratively as to employees 
on rolls to extent existing appropriations 
are available therefor, it was proper for 
Govt. Printing Office to make such ad- 
justments with then currently available 
appropriations for fiscal years 1943 and 
1944 on basis of decision of June 17, 1944 
(23 C. G. 962), that night differential is 
for inclusion in computing overtime 
compensation of employees subject to 
forty-hour week statute of Mar. 28, 1934, 
without requiring that individual claims 
therefor be filed in G. A. O 


upon which 15 percent allowable for rent, 
fuel, light and equipment is to be com- 
puted; however, such percentage may 
not increase or otherwise affect amounts 
earned as money order commissions, 
special-delivery service fees, or allow- 
ances for separating mails or for unusual 
conditions 


Increases under act of May 21, 1946: 


As effecting basic compensation in- 
creases, in general—additional com- 
pensation at rate of $400 per annum 
provided by sec. 1, act of May 21, 1946, 
increases by such amount basic com- 
pensation of all Postal Service employ- 


ees, other than postmasters at fourth- 
class post offices, who are paid annual 
salaries pursuant to Postal Service 
pay statute of July 6, 1945 

Effect as to additional compensation of 
rural carriers serving heavily patron- 
ized routes—in view of sec. 1, act of 
May 21, 1946, granting $400 per annum 
additional compensation to certain 
Postal Service employees, maximum 
salary payable under sec. 17 (d) of 
sdid 1945 act to rural carriers serving 
heavily patronized routes is increased 
from $3,000 to $3,400 per annum...-..- 

Effect as to fourth-class postmasters—20 
percent additional compensation au- 
thorized by proviso to sec. 1, act of 
May 21, 1946, for postmasters at post 
offices of fourth class has effect of in- 
creasing by such percent annual base 
salaries specified in sec. 8 (a), Postal 
Service pay statute of July 6, 1945, for 


Use of equipment, etc., included in per- 
sonal service agreement—under con- 
tracts of Geological Survey, Interior 
Dept., for hire of animals or equipment 
with personal services at separate 
monthly rates for personal services and 
for hire of animals or equipment, 
amounts properly due for personal serv- 
ices under Federal Employees Pay Act 
of 1945 may be paid on pay roll voucher 
and amounts due employees for hire of 
animals or equipment may be paid on 
Standard Form 1034—Public Voucher 
For Purchases and Services Other Than 


Pay Readjustment Act of 1942. See Pay. 

Pay rolls. See Pay Rolls. 

Political activity restrictions—reemploy- 
ment after separation for political activity. 
See Compensation, reemployment, after sep- 
aration for political activity. 

Postal Service: 


Additional compensation matters. See 
Compensation, additional, Postal Service 
employees. 

Automatic promotions. See Compensa- 
tion, promotions, automatic, Postal Sero- 
ice. 

“Auxiliary” rural carrier serving portion of 
regular carrier’s route for part of year— 
“auxiliary” rural carrier assigned to por- 
tion of regular carrier’s route during 
winter months because of road conditions 
is to be regarded as tempoary rural car- 
rier on temporary route whose compen- 
sation is required under provisions of 
sec. 17 (f), Postal Service pay statute of 
July 6, 1945, to be fixed at grade 1 salary 
for mileage involved 

Fourth-class postmasters—effect of in- 
creases under act of May 21, 1946—20 
percent additional compensation au- 
thorized by proviso to sec. 1, act of May 
21, 1946, for postmasters at post offices 
of fourth class has effect of increasing by 
such percent annual base salaries speci- 
fied in sec. 8 (a), Postal Service pay stat- 
ute of July 6, 1945, for such postmasters, 
and such additional compensation is 
subject to 5 percent retirement deduc- 


such postmasters, and such addi- 
tional compensation is subject to 5 
percent retirement deduction and is 
to be included in amounts upon which 
15 percent allowable for rent, fuel, light 
and equipment is to be computed; 
however, such percentage may not in- 
crease or otherwise affect amounts 
earned as money order commissions, 
special-delivery service fees, or allow- 
ances for separating mails or for un- 
usual conditions 

Effect as to overtime compensation of 
supervisory employees—in view of 
sec. 1, act of May 21, 1946, granting 
$400 per annum additional compensa- 
tion to certain Postal Service employ- 
ees, limitation of $3,200 per annum in 
sec. 3, Postal Service pay statute of 
July 6, 1945, for supervisory employees 
to whom payment of overtime may 
be authorized under certain conditions 
is increased to $3,600 per annum 

Effect as to percentage addition for 
overtime work of postmasters, etc.— 
in view of sec. 1, act of May 21, 1946, 
granting $400 per annum additional 
compensation to certain Postal Serv- 
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ice employees, salary brackets con- 
tained in sec. 20 of said 1945 act, pre- 
scribing percentage increases for over- 
time work of certain employees (post- 
masters, post-office inspectors, etc.), 
are each increased by $400. 

Rural carrier serving triweekly route at 
one-half rate for length of route 
served—rural carrier serving one tri- 
weekly route, who is compensated 
pursuant to sec. 17 (c), Postal Service 
pay statute of July 6, 1945, on basis of 
route one-half length of route served by 
him, is entitled to one-half $400 per 
annum additional compensation au- 
thorized by sec. 1, act of May 21, 1946, 
and is not to be regarded as within 
category of “‘part time’ employee 
referred to in first proviso of said sec. 1, 
who is entitled to additional compen- 
sation at rate of 20 cents per hour-.- 

Status for night differential or overtime 
compensation computation purposes— 
additional compensation at rate of 
$400 per annum provided by sec. 1, act 
of May 21, 1946, increases by such 
amount basic compensation of all 
Postal Service employees, other than 
postmasters at fourth-class post offices, 
who are paid annual salaries pursuant 
to Postal Service pay statute of July 6, 
1945, and such additional compensa- 
tion is to be included in amounts upon 
which overtime and night differentia) 
payments should be computed under 
formulas prescribed by secs. 4 and 5 of 
said 1945 act 

Status for retirement deduction pur- 

poses: , 
Additional compensation at rate of 
$400 per annum provided by sec. 1, 
act of May 21, 1946, increases by 
such amount basic compensation of 
all Postal Service employees, other 
than postmasters at fourth-class post 
offices, who are paid annual salaries 
pursuant to Postal Service pay 
statute of July 6, 1945, and such 
additional compensation is subject 
to 5 percent retirement deduction-- 
20 percent additional compensation 
authorized by proviso to sec. 1, act of 
May 21, 1946, for postmasters at post 
offices of fourth class has effect of 
increasing by such percent annual 
base salaries specified in sec. 8 (a), 
Postal Service pay statute of July 6, 
1945, for such postmasters, and such 
additional compensation is subject 
to 5 percent retirement deduction... 

Initial adjustments under act of July 6, 
1945: 

Post office inspectors previously com- 
pensated at Classification Act rates— 
in case of post office inspectors, com- 


1945—Continued. 
pensated prior to July 1, 1945, under 
provisions in 39 U. S. Code 693 (a) at 
salary rates based on Classification 
Act rates, who had completed required 
minimum service in their respective 
grades on June 30, 1945, for promotion 
to next higher grades, promotions were 
not automatically effective on July 1, 
1945, so as to authorize use of salary 
rates of higher grades as basis for initial 
salary adjustment effective July 1, 
1945, pursuant to secs. 21 and 23, 
Postal Service pay statute of July 6, 
1945, such promotions being dependent 
upon administrative action 

Previously earned automatic promotion 
credit—Mail Equipment Shops em- 
ployees who, on June 30, 1945, had 
complied with 18 months’ service, effi- 
ciency rating, and other applicable 
conditions entitling them to automatic 
salary increase on July 1, 1945, under 
act of Aug. 1, 1941, are entitled to have 
their salaries, as increased, used as 
basis for initial salary adjustment ef- 
fective July 1, 1945, under secs. 23 and 
24, Postal Service pay statute of July 
6, 1945, in view of provisions of sec. 21 
thereof requiring that, before applying 
provisions of secs. 23 and 24, employees 
be given credit for earned automatic 
promotions which would have been 
effective July 1, 1945, under prior laws. 

Initial salary rate on reinstatement or 
transfer—regular postal clerk or city 
carrier first reinstated as substitute, 

either prior or subsequent to July 1, 

1945—effective date of Postal Service 

pay statute of July 6, 1945—and later 
appointed regular clerk or carrier on or 
after that date may be paid increased 
salary rate prescribed in said act corre- 
sponding to same automatic salary rate 
received by employee when he left serv- 

ice prior to July 1, 1945 

Overtime. See Compensation, overtime, 

Postal Service employees. 

Postmasters at first-class offices: 

Act of July 6, 1945, salary schedules as 
affecting prior schedules—sec. 8 (a), 
Postal Service pay statute of July 6, 
1945—effective July 1, 1945—fixing 
new schedule of salary rates for post- 
masters at first-class offices based upon 
gross postal receipts for preceding 
calendar year, supersedes and renders 
inoperative schedule of salary rates 
prescribed by law in effect on June 30, 
1945 (39 U. S. Code 54), which is in- 
consistent with new schedule, and 
salary rates of postmasters as of July 
1, 1945, must be fixed in accordance 
with provisions of new statute, except 
as saving provision of sec. 8 (b) may 
be applicable 
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Promotions. See 


Act of July 6, 1945, saving clause opera- 


tion: 

Saving provisions of sec. 8 (b), Postal 
Service pay statute of July 6, 1945, 
applicable to first-class postmasters, 
have no effect to guarantee that 
postmaster’s salary will not be less 
than he would have received on 
July 1, 1945, under prior law (39 
U. 8S. C. 54) in effect on June 30, 
1945 (cf. 25 C. G. 149); rather, said 
section saves only salary postmaster 
actually was receiving on June 30, 
1945, under prior law, provided 
there is no such decrease in postal 
receipts for preceding calendar year 
as would require reduction in salary 
rate by application of new salary 
schedule prescribed by 1945 statute. 

Where, in readjusting as of July 1, 
1945, salary of postmaster at first- 
class office based upon increased 
postal receipts for calendar year 
1944, application of new salary 
schedule prescribed by sec. 8, Postal 
Service pay statute of July 6, 1945, 
results in salary increase, provisions 
of sec. 8 (b) saving base annual com- 
pensation of postmasters from reduc- 
tion by reason of new act have no 
effect to save postmaster right to 
have his salary based upon more 
beneficial schedule prescribed by 
superseded prior law (39 U. 8. Code 
Pip atinnsttanccbiignbupriisbenkss+caes 

Compensation, promo- 
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165 


165 


tions, automatic, Postal Service. 


Service credit status of leave without pay 
periods, in general—extended leaves of 
absence without pay granted rural 
carriers upon restoration after military 
duty for purpose of securing veterans’ 
educational or other training bencfits 
may not be regarded as “continuous 
active service as has been rendered” 
within meaning of sec. 25, Postal Service 
pay statute of July 6, 1945, prescribing 
types of allowable service that may be 
counted for pay purposes under said act. 791 


Special-delivery duty: 


Regular employees delivering special- 


Postal Service—Continued. 
Special-delivery duty—Continued. 
Regular employees delivering special- 


delivery mail—Continued. 
In general—Continued. 

When regular employees at first- 
class post offices are assigned 
under authority of sec. 22 (d), 
Postal Service pay statute of July 
6, 1945, to special-delivery duty 
before or after their regular tours 
of duty at “their regular rate of 
compensation,”” such employees 
should not be paid on fee basis 
prescribed by 39 U. 8. Code 169a, 
but should be paid overtime com- 
pensation under sec. 4 of statute for 
time engaged upon such special- 
delivery duty, the same as if they 
were performing their regular 


Salary or fee basis: 


Postal employees at second- and third- 
class post offices who are assigned to 
make delivery of special-delivery 
mail should be paid on fee basis 
prescribed by 39 U. S. Code 169a, 
rather than on basis of their regular 
trate of compensation pursuant to 
sec. 22 (e), Postal Service pay statute 
of July 6, 1945, which is limited in 
its application to first-class post 


Postal Service pay statute of July 6, 
1945, establishing salary basis for 
compensating special-delivery mes- 
sengers at first-class post offices, 
rural delivery carriers working out 
of first-class post offices may be paid 
on fee basis set forth in 39 U. S. 
Code 169a for delivering special- 
delivery mail to patrons of their 
I iene witoais 


Special-delivery messengers assigned to 
other duties—in general—special-de- 
livery messengers at first-class 
offices should be paid their regular rate 
of compensation as such messengers 
when assigned under authority of sec. 
22 (e), Postal Service pay statute of July 
6, 1945, to other duties during their reg- 
ee nwnosesesbest 


post 


delivery mail: 
In general: 

“Regular rate of compensation” to 
which postal employees at first- 
class offices are entitled under 
sec. 22 (e), Postel Service pay 
statute of July 6, 1945, when as- 
signed to special-delivery service 
is same rate of compensation they 
would receive were they working 
upon their regular assignments, 
whether during basic workweek or 
during overtime. .--._- Poe nens 


Substitutes: 


Initial adjustments under act of July 6, 


1945—in case of substitute postal clerk 
who, upon completion of one year’s 
service, was advanced on Apr. 1, 1945, 
from rate of 65 cents per hour to 69-cent 
rate, under law then in effect and 
whose compensation otherwise would 
be convertible as of July 1, 1945, to 
same initial rate (84 cents) under sec. 
12 of Postal Service pay statute of 
July 6, 1945, as substitutes previously 
receiving 65 cents per hour, advance on 


Page 
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Substitutes— Continued. 

Apr. 1, 1945, may be disregarded in 

applying automatic promotions pro- 

visions of sec. 21, and his initial rate 
under said sec. 12 may be fixed at 
second automatic rate (89 cents)... 

Minimum guarantee upon reporting pur- 

suant to official order: 

Failure of classified substitute postal 
employee to report for duty at time 
ordered has effect of removing man- 
datory requirement of sec. 2, Postal 
Service pay statute of July 6, 1945, 
that such employees be employed 
not less than two hours following 
hour at which ordered to report_.._-. 

Under sec. 2, Postal Service pay statute 
of July 6, 1945, providing that any 
classified substitute employee who 
reports for duty in compliance with 
official order shall be employed not 
less than two hours following hour at 
which ordered to report, substitute 
employee who reports for duty at 
time specified is entitled to be paid 
for first two hours immediately fol- 
lowing such reporting, whether or 
not he actually works during all of 
such period, and notwithstanding 
fact that he may be actually em 
ployed for at least two hours.......- 

Where substitute postal employee is 
released from duty after working 
two or more hours pursuant to official 
order and reports back for duty later 
in day pursuant to second order, 
second period of employment is to 
be regarded as separate and distinct 
from first for purpose of applying 
provisions of sec. 2, Postal Service 
pay statute of July 6, 1945, which 
guarantee at least two hours’ em- 
ployment for substitute employees 
who report for duty pursuant to 
official order. 

Salary rate upon reduction from regu- 
lar—substitute postal employee ap- 
pointed to regular position and rele- 
gated to substitute service before re- 
ceiving automatic promotion as regular 
is entitled, in consonance with terms of 
sec. 12 (f), Postal Service pay statute of 
July 6, 1945, respecting creditable 
service for purposes of automatic pro- 
motions and assignment of salary 
grades, to be assigned to salary grade 
corresponding to that in regular posi- 


Temporary rural carrier serving route of 
regular carrier on leave without pay— 
thirty-first day of month—temporary 
rural carriers serving for less than full pay 
period during absence of regular carrier 
on leave without pay who are compen- 
sated for such services pursuant to see. 


702905"—46—vol. 2565 


17 (f), Postal Service pay statute of July 

6, 1945, “‘at the same rate paid the regular 

carrier’’ are entitled to compensation for 

services rendered on 3ist day of month, 
notwithstanding provisions of sec. 7 of 
said act excluding 3lst day of month 
from computation of compensation pay- 
able to regularly employed Postal Serv- 

ice personnel. 20 C. D. 165, and 11C. G. 

105, distinguished 

Temporary rural carrier serving route of 
regular carrier on military furlough: 

There being no authority to continue 
civilian status of postal employees 
while on “military furlough”’ without 
pay during their service in armed 
forces, temporary rural carrier serving 
route previously served by regular 
carrier in armed forces may not, under 
sec. 17 (f), Postal Service pay statute of 
July 6, 1945, be paid at rate paid regu- 
lar carrier, as for ‘‘serving a route in 
place of a regular carrier absent with- 
out pay’’; instead, he should be paid 
at rate provided for carrier of grade 1, 
as for ‘serving a route for which there 
is no regular carrier” 

Temporary rural carriers serving routes 
on which vacancy exists who are com- 
pensated pursuant to sec. 17 (f), Postal 
Service pay statute of July 6, 1945, are 
not entitled to automatic promotions 
after meeting service requirements of 
sec. 17 (a), of act; however, where va- 
cancy is created by entry of regular 
carrier into armed forces, temporary 
carrier would be entitled, by virtue of 
compensation assimilation provisions 
of sec. 4, act of Mar. 6, 1946, to auto- 
matic promotions otherwise due reg- 
ular carrier. 


Promotions: 


Administrative: 

Effect of administrative election under 
discretionary authority to subject po- 
sitions to Classification Act—where 
Federal Home Loan Bank Admin., 
pursuant to provisions of sec. 19, act 
of July 22, 1932, as amended, has 
adopted Classification Act for purpose 
of fixing grades and salaries of its em- 
Ployees, such employees are ‘‘subject 
to’’ Classification Act as amended by 
Federal Employees Pay Act of 1945, 
and, therefore, fixing of within-grade 
salary steps of employees upon restora- 
tion after military duty is not subject 
to administrative discretion, but, 
rather, is to be accomplished only in 
accordance with provisions of 1945 act. 

Promotions awarded prior to but not 
effective before July 1, 1945—inasmuch 
as authority under act of Aug. 1, 1941, 
for making of especially meritorious 
within-grade salary advancements 
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ceased to be effective as of July 1, 1945, 
effective date of provisions of secs. 403 
and 404, Federal Employees Pay Act 
of 1945, respecting rewards for superior 
accomplishment, meritorious ad vance- 
ments awarded under former act to be 
effective July 1, 1945, are to be regarded 
as unauthorized and ineffective unless 
terms and conditions of latter act and 
contemplated regulations thereunder 


Administrative record keeping of those 


occurring during military service of 
employees—effect as to employee’s 
rights upon restoration after military 
service—salary rate of employee who, 
upon discharge from military service, 
was restored to his former civilian po- 
sition or to one of like seniority, status, 
and pay, pursuant to Selective Train- 
ing and Service Act of 1940, as amended, 
must be determined as of effective date 
of such restoration without regard to 
personnel actions taken while employ- 
ee was on military furlough purporting 
to grant within-grade salary advance- 


Efficiency rating requirements: 


Efficiency rating which was on record 
for employee in one grade may be 
used as basis for determining eligi- 
bility for within-grade promotion 
under act of Aug. 1, 1941, in higher or 
lower grade to which employee's 
position has been reallocated, either 
upon basis of same duties and re- 
sponsibilities or upon basis of sub- 
stantially same duties and responsi- 
bilities with some increase or de- 
crease therein 

Employee who was transferred from a 
higher to lower grade, or vice versa, 
effective on date within-grade pro- 
motion would have been due under 
act of Aug. 1, 1941, in grade from 
which transferred lost his right to 
such promotion in former grade and, 
there having been no opportunity to 
evaluate his services for purposes of 
efficiency rating upon which to base 
promotion within grade to which 
transferred, such promotion could 
not have been made in that grade_- 

Special efficiency rating, in order to 
have been used in determining 
employee’s eligibility for within- 
grade promotion under act of Aug. 1, 
1941, where agency in which he was 
serving on date of becoming other- 
wise eligible for such promotion did 
not have regular Mar. 31 efficiency 
rating on record, must have been 
“on record,” as required by Execu- 
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Efficiency rating requirements—Con. 
tive regulations under said act (com- 
pare sec. 402, Federal Employees 
Pay Act of 1945, and current regula- 
tions thereunder); and such special 
rating could not be made retroactive- 
ly effective 

Under within-grade promotion statute 
of Aug. 1, 1941, and Executive regula- 
tions pursuant thereto (compare sec. 
402, Federal Employees Pay Act of 
1945, and current regulations there- 
under), employee was not entitled 
to within-grade promotion upon 
basis of efficiency rating other than 
for performance of duties of position 
occupied in agency in which he was 
serving on date otherwise eligible 
for such promotion 

Under within-grade salary-advance- 
ment provisions of sec. 402, Federal 
Employees Pay Act of 1945, dis- 
pensing with efficiency rating re- 
quirements thereof upon employee's 
entry into armed forces, waiting 
period for initial advancement based 
upon military service and prior 
civilian service, in case of restored 
employee who was denied advance- 
ment prior to military service be- 
cause of “Fair” efficiency rating, 
may be considered as having ter- 
minated on day preceding earliest 
possible date on which he could have 
received advancement by reason of 
efficiency rating had he remained in 
civilian position 

Eligibility as affected by restoration to 
higher salary: 

Where, after military duty, employee 
was reemployed under temporary 
appointment at maximum salary 
rate of grade lower than that of posi- 
tion he held upon entering armed 
forces—such former position having 
been abolished—and was subse- 
quently promoted to position in his 
former or like grade with resultant 
“equivalent increase in compensa- 
tion” within meaning of within- 
grade salary-advancement provisions 
of sec. 402, Federal Employees Pay 
Act of 1945, employee may not count 
his active military service toward 
within-grade salary advancement 
in latter position. .................. 


Employee who, after being reduced in 
compensation, was restored to his 
former rate of compensation follow- 
ing appeal to Civil Service Com. 
pursuant to sec. 14, Veterans’ Prefer- 
ence Act of 1944, is to be regarded as 
having received ‘equivalent increase 
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Eligibility as affected by restoration to 
higher salary—Continued. 
in compensation” within meaning 
of within-grade salary-advancement 
statutes and regulations thereunder, 
and, therefore, waiting period for 
next such advancement begins to 
run from date of restoration 
Eligibility attained on Sunday—where 
Sunday, July 1, 1945, was established 
by agency as beginning of its admin- 
istrative workweek and, therefore, 
beginning of first biweekly pay period 
in accordance with sec. 604 (b), Federal 
Employees Pay Act of 1945, employee 
of that agency who, on Sunday, July 
15, 1945, completed 12 or 18 months’ 
service entitling him to within-grade 
promotion ‘“‘at the beginning of the 
next pay period following completion” 
of such service, as provided by sec. 
402, is not entitled to within-grade 
increase until beginning of next pay 
period after one which began July 15, 


Eligibility of former Classification Act 
employees temporarily employed in 
nonclassified positions under Re- 
construction Finance Corp.—former 
employees of Commerce Dept. who 
occupied Classification Act positions 
when transferred to Reconstruction 
Finance Corp. in connection with 
transfer of surplus property disposal 
functions to latter agency, but whose 
salary rates were not adjusted, in view 
of contemplated retransfer to War 
Assets Admin., to conform to those 
fixed generally for Corp. employees 
without regard to Classification Act, 
may be regarded as having been sub- 
ject to Classification Act during period 
of employment under Corporation, for 
purposes of within-grade salary ad- 
vancements under sec. 402, Federal 
Employees Pay Act of 1945, otherwise 
accruing during such period 

Eligibility of seasonal employees as 
affected by temporary between-season 
employment at different rates—tem- 
porary between-season employment 
of Forest Service fire protection person- 
ne] at rate higher or lower than re- 
ceived in regular seasonal positions 
held under continuous appointments 
may be disregarded insofar as resulting 
rate change might be considered 
“equivalent increase in compensation” 
affecting their right to within-grade 
promotions under sec. 402, Federal 
Employees Pay Act of 1945, and ap- 
plicable regulations. 21 C. G. 369, and 
22 id. 1051, distinguished 


Eligibility period commencement: 
Restoration at higher salary after mil- 
itary service as result of position 
allocations or reallocations, organ- 
izational changes, etc.: 

Where field service position of em- 
ployee on military furlough has 
been reallocated, in absentia, re- 
sulting in “‘equivalent increase in 
compensation” within meaning of 
act of Aug. 1, 1941, waiting period 
for automatic within-grade pro- 
motion under said act began to 
run from effective date of such 
reallocation rather than from date 
employee was restored to his 
civilian position 

Where, on basis of duties actually 
performed, administrative action 
was taken to create “‘new’’ field 
service positions for employees on 
military furlough in lieu of posi- 
tions formerly held by them, and 
such action resulted in “equiva- 
lent increase in compensation” 
within meaning of automatic 
within-grade promotion act of 
Aug. 1, 1941, waiting period for 
within-grade promotion purposes 
in new or additional positions 
began on date on which such 
action was administratively ap- 
proved or such later date as mey 
have been administratively desiz- 
nated. See 22 C, G. 526._______ 

Where affirmative administrative 
action to convert employee’s posi- 
tion under salary schedule pre- 
scribed by E. O. No. 6746 to grade 
at higher rate under Classification 
Act—with resultant “equivalent 
increase in compensation” within 
meaning of within-grade salary- 
advancement provisions of sec. 
402, Federal Employees Pay Act 
of 1945—was not taken until em- 
ployee’s reemployment after mili- 
tary service, time spent in military 
service may not be credited toward 
within-grade salary advancement 
in classified position, even though 
“personnel actions” personal to 
employee, changing his status to 
classified grade, were taken while 
he was on military furlongh 

Where affirmative administrative 
action was taken while employee 
was on military furlough to con- 
vert his position under salary 
schedule prescribed by E. O. No. 
6746 to grade at higher rate under 
Classification Act with resultant 
“equivalent increase in compensa- 
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tary service as result of position 
allocations or reallocations, or- 
ganizational changes, etc.—Con. 
tion’”’ within meaning of within- 
grade salary-advancement provi- 
sions of sec. 402, Federal Employ- 
ees Pay Act of 1945, employee is 
entitled, upon reemployment after 
military service, to credit toward 
within-grade salary advancements 
in classified position from date of 
such conversion... -.........-- ‘ 
Where, during absence on military 
furlough, administrative reorgani- 
zation resulted in employee's posi- 
tion being superseded by another 
allocated one grade higher, duties 
and responsibilities of two posi- 
tions being different and difference 
between prior salary and initial 
salary of superseding position be- 
ing more than equivalent of with- 
in-grade advancements which 
would have accrued during mili- 
tary service, employee, upon resto- 
ration to such superseding position 
after military service, may not 
count military service toward 
within-grade advancement under 
sec. 402, Federal Employees Pay 
Act of 1945, in position in which 
IE ciictcapeetimeinsecossee 
Where, on basis of duties actually 
performed, position of employee 
on military furlough was allocated 
to higher grade, but employee, 
after military duty, was restored 
to entirely different position in 
such higher grade, difference be- 
tween his old salary and initial 
salary in new position being more 
than equivalent of within-grade 
advancements which would have 
accrued during his military service, 
employee may not count any mili- 
tary service toward within-grade 
advancement under sec. 402, 
Federal Employees Pay Act of 


Where position of employee on mili- 
tary furlough was abolished by 
administrative action and differ- 
ence between his old salary rate 
and initial salary rate of entirely 
different position in higher grade 
in which reemployed after military 
duty is more than equivalent of 
within-grade advancements which 
would have accrued during his 
military service, employee, upon 
reemployment, may not count 

military service toward within- 

grade advancement under sec. 402, 
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Eligibility period commencement—Con. 
Restoration at higher salary after mili- 
tary service as result of position 
allocations or reallocations, or- 
ganizational changes, etc.—Con- 

tinued. 
Federal Employees Pay Act of 
1945, in his new position._....___- 
Where position of employee on mili- 
tary furlough was allocated to next 
higher grade on basis of increased 
responsibilities existing prior to 
his entry into military service, dif- 
ference between his old salary rate 
and initial rate of higher grade be- 
ing more than equivalent of with- 
in-grade advancements which 
would have accrued prior to allo- 
cation, employee, upon restoration 
after military service to position 
as so allocated, may not count any 
service prior to allocation toward 
within-grade advancement under 
sec. 402, Federal Employees Pay 
I A itinndetcnks erignitininmenieabinibiiniiaies 
Where, for administrative reasons, 
it is impracticable to restore em- 
Ployees returning from military 
service to former field service posi- 
tions which were reallocated, in 
absentia, to higher grade, adminis- 
trative action placing employees 
in positions created administra- 
tively as additional identical posi- 
tions may not operate to deprive 
employees of within-grade salary 
advancements which otherwise 
would have accrued on basis of mil- 
itary service had they been 
restored to former positions as 
reallocated. 25 C. G. 419, am- 


Employees subject to Classification Act 
by administrative action, in general— 
where Federal Home Loan Bank Ad- 
min., pursuant to provisions of sec. 19, 
act of July 22, 1932, as amended, has 
adopted Classification Act for purpose 
of ficing grades and salaries of its em- 
ployees, such employees are “subject 
to” Classification Act as amended by 
Federal Employees Pay Act of 1945, 
and, therefore, fixing of within-grade 
salary steps of employees upon resto- 
ration after military duty is not subject 
to administrative discretion, but, 
rather, is to be accomplished only in 
accordance with provisions of 1945 act. 

Part time employees—12 or 18 months’ 
service equivalent—part time employ- 
ees paid on annual basis in permanent 
positions within scope of compensation 
schedules fixed by Classification Act 

are entitled to within-grade nromo- 
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ees Pay Act of 1945, upon completion 
of 12 or 18 months of actual service com- 
puted on basis of time in pay status at 
straight-time rates full time employees 
of same class would be required to 
serve before becoming eligible for such 
promotion 


Postal Service: 


Mail Equipment Shops employees 
completing 18 months’ service dur- 
ing fiscal year 1946—sec. 21, Postal 
Service pay statute of July 6, 1945, 
authorizing credit toward automatic 
promotion under that act of service 
rendered prior to July 1, 1945, in case 
of employees who would have been 
entitled to automatic promotions on 
Oct. 1, 1945, or Jan. 1, or Apr. 1, 1946, 
under prior laws, has no effect to 
authorize automatic promotions 
under said act during fiscal year 1946 
for employees of Mai] Equipment 
Shops who had, or will have had, 
one year’s service credit at beginning 
of particular quarter, but not 18 
months’ service credit which was 
required for automatic promotion 
under act of Aug. 1, 1941 

Regular employees promoted from 
substitutes—effect of limitation to 
not more than one increase within 
12 months—restriction in sec. 12 (f), 
Postal) Service pay statute of July 6, 
1945, against substitute employees 
listed therein receiving more than 
one increase in their pay rate within 
12-month period does not require de- 
nial of automatic promotion to em- 
ployee who, after promotion from 
substitute to regular, attains neces- 
sary service for automatic promo- 
tion, including both substitute and 
regular service, before expiration of 


Rural carriers, in general—under sec. 
17 (a), Postal oervice pay statute of 
July 6, 1945, providing that rural 
carriers shall be promoted succes- 
sively at beginning of quarter follow- 
ing one year’s satisfactory service in 
each grade, rural carriers whose 
salaries were adjusted on July 1, 
1945, pursuant to proviso of sec. 17 
(g) of said act, by being assigned to 
lowest grade that would provide 
annual salary of not less than their 
base pay under certain prior acts 
plus $300 will be entitled to auto- 
matic promotion on July 1, 1946, to 
next higher grade upon completion 
of one year’s satisfactory service ---- 


791 


Service credit status of leave without 
pay periods—rural carriers who are 
granted, upon restoration after mili- 
tary duty, period of extended leave 
of absence without pay for the pur- 
pose of securing veterans’ educa- 
tional or other training benefits, may 
not include such leave of absence 
without pay in determining ‘‘one 
year’s satisfactory service’ in par- 
ticular grade required for automatic 
promotion purposes under sec. 17 (a), 
Postal Service pay statute of July 6, 


Substitute employees: 

Appointment to regular position as 
constituting break in substitute 
service—substitute postal employ- 
ee appointed to regular position 
and relegated to substitute service 
before receiving automatic promo- 
tion as regular is entitled, in con- 
sonance with terms of sec. 12 (f), 
Postal Service pay statute of July 
6, 1945, respecting creditable serv- 
ice for purposes of automatic pro- 
motions and assignment of salary 
grades, to be assigned to salary 
grade corresponding to that in 
regular position; and any fractional 
year’s service, as either substitute 
or regular, since his last compensa- 
tion increase may be counted in 
determining eligibility for auto- 
matic promotion following relega- 
ton: Gi BO. GO. ME...-.......- 

Counting of periods of leaves o 
absence with pay—classified sub- 
stitute postal employees may in- 
clude authorized annual and sick 
leaves of absence with pay in de- 
termining total number of hours 
of “satisfactory service in pay 
status” required for automatic 
promotion purposes under sec. 
12 (f), Postal Service pay statute 
of July 6, 1945. 23 Comp. Gen. 
920, distinguished..........-.-..- ; 

Counting of.service as regular em- 
ployee—substitute postal employ- 
ee appointed to regular position and 
relegated to substitute service 
before receiving automatic promo- 
tion as regular is entitled, in con- 
sonance with terms of sec. 12 (f), 
Postal Service pay statute of July 6, 
1945, respecting creditable service 
for purposes of automatic promo- 
tions and assignment of salary 
grades, to be assigned to salary 
grade corresponding to that in 
regular position; and any fraction- 
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al year’s service, as either substi- 
tute or regular, since his last com- 
pensation increase may be counted 
in determining eligibility for auto- 
matic promotion following relega- 
ten; 40. G. M.......<..... 

Counting of service prior to July 1, 
1945—service of substitute postal 
employee both prior and subse- 
quent to July 1, 1945, effective 
date of Postal Service pay statute 
of July 6, 1945, may be included in 
computing 2,024 hours of substi- 
tute service necessary for auto- 
matic promotion under sec. 12 (f) 
of said act 

Creditable service generally—sec. 
12 (f), Postal Service pay statute 
of July 6, 1945, operates to author- 
ize promotion of substitute em- 
ployees at beginning of quarter 
following 2,024 hours’ satisfactory 
service in pay status and does not 
limit such service to that as sub- 
stitute employee 

Effect under act of July 6, 1945, of 
increases prior to July 1, 1945—in 
case of substitute postal clerk who, 
upon completion of one year’s 
service, was advanced on Apr. 1, 
1945, from rate of 65 cents per hour 
to 69-cent rate, under law then in 
effect and whose compensation 
otherwise would be convertible 
as of July 1, 1945, to same initial 
rate (84 cents) under sec. 12 of 
Postal Service pay statute of July 
6, 1945, as substitutes previously 
receiving 65 cents per hour, ad- 
vance on Apr. 1, 1945, may ve 
disregarded in applying automatic 
promotions provisions of sec. 21, 
and his initial rate under said sec. 
12 may be fixed at second auto- 
matic rate (89 cents) 

Temporary rural carriers, in general— 
temporary rural carriers serving 
routes on which vacancy exists who 
are compensated pursuant to sec. 
17 (f), Postal Service pay statute of 
July 6, 1945, are not entitled to auto- 
matic promotions after meeting serv- 
ice requirements of sec. 17 (a) of act; 
however, where vacancy is created 
by entry of regular carrier into armed 
forces, temporary carrier would be 
entitled, by virtue of compensation 
assimilation provisions of sec. 4, act 
of Mar. 6, 1946, to automatic pro- 
motions otherwise due regular car- 


following appeal of separation, etc., 
account reduction in force—rules set 
forth herein respecting within-grade 
promotion and leave recredit rights of 
preference-eligible employees who are 
restored to duty following appeal to 
Civil Service Com., pursuant to sec. 
14, Veterans’ Preference Act of 1944, 
respecting their discharge, suspension, 
furlough without pay or reduction in 
rank or compensation are for applica- 
tion upon restoration in reduction in 


Rights in general of preference-eligible 
employees restored following dis- 
charge and intervening Federal em- 
ployment—where preference-eligible 
employee, after discharge but before 
restoration to duty following appeal 
to Civil Service Com., pursuant to 
sec. 14, Veterans’ Preference Act of 
1944, accepted position in another Fed- 
eral agency, restoration of leave credits, 
as well as statutory within-grade 
salary-advancement rights, are for de- 
termination the same as through 
restoration was without any interven- 
ing employment.._- bilaiiiniee 


Salary rate attained by as being rate 
attaching to office or position—in com- 
puting compensation of alternate 
lawyer member of Dist. of Col. Com- 
mission on Mental Health, under 
provisions of sec. 2, act of June 8, 
1938, as amended, that such alter- 
nate member shall receive, for each 
day of actual service, same com- 
pensation as fixed for perma- 
nent lawyer member in accordance 
with Classification Act of 1923, as 
amended, there should be included 
any automatic within-grade salary 
advancements which have accrued to 
such permanent member by reason 
of said Classification Act, as amended - 

Service credits: 

Effect of temporary between-season 
employment of seasonal employees 
—temporary between-season em- 
ployment of Forest Service fire pro- 
tection personnel at rate higher 
or lower than received in regular 
seasonal positions held under con- 
tinuous appointments may be dis- 
regarded insofar as resulting rate 
change might be considered ‘‘equiva- 
lent increase in compensation”’ 
affecting their right to within-grade 
promotions under sec. 402, Federal 
Employees Pay Act of 1945, and 
applicable regulations; but all con- 
tinuous employment in both regular 
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seasonal positions and temporary Military, naval, etc., service—Con. 
positions—whether or not within should be granted one-step increase 
purview of Classification Act—may for each 18-month period of such 
be credited for within-grade promo- service since last equivalent in- 
tion purposes ‘ 78 crease in compensation, last period 
Military, naval, etc., service: to end on or less than one year 
Employee of Office of Architect of prior to June 30, 1945; and from 
the Capitol who, on July 1, 1945, termination of such last period, 
held permanent position subject one-step increase should be granted 
to Classification Act to which he for each 12 months of service-_- 
had been appointed after period of Where employees who, prior to July 
military service entered upon from 1, 1945, were restored to positions 
temporary position is entitled after military service did not meet 
under sec. 402, Federal Employees terms and conditions of laws and 
Pay Act of 1945, and regulations regulations then in effect under 
pursuant thereto, to count mili- which military service and prior 
tary service and prior civilian civilian service could be counted 
service for purpose of within-grade toward within-grade promotion, 
promotion effective as of July 1, within-grade promotions based 
1945, notwithstanding fact that he upon such military and civilian 
was appointed to permanent posi- service to which they became 
tion prior to that date. Compare entitled upon meeting terms and 
24 C. G. 491; id. 688 conditions of amendatory pro- 
Employees who, on July 1, 1945, visions of sec. 402, Federal Em- 
held “‘permanent” positions under ployees Pay Act of 1945, and appli- 
Classification Act, including war cable regulations, may not be 
service positions, to which they made effective prior to July 1, 
were restored prior to July 1, 
1945, after period of military serv- Where field service position of em- 
ice entered upon from war service ployee on military furlough has 
positions or ‘“‘encumbered”’ posi- been reallocated, in a)sentia, re- 
tions temporarily occupied during sulting in “equivalent increase in 
absence of other employees on compensation” within meaning of 
military duty, may be credited act of Aug. 1, 1941, waiting period 
with period of military service and for automatic within-grade pro- 
prior civilian service for purpose motion under said act began to 
of within-grade promotions as of run from effective date of such 
July 1, 1945, under sec. 402, Fed- reallocation rather than from date 
eral Employees Pay Act of 1945, employee was restored to his 
and applicable regulations y civilian position 
In order for employees to be entitled, Where, on basis of duties actually 
after military service, to within- performed, administrative action 
grade promotions under sec. 402, was taken to create “new’’ field 
Federal Employees Pay Act of 1945, service positions for employees on 
on basis of military service entered military furlough in lieu of posi- 
upon from war service, etc., tions formerly held by them, and 
positions, such employees must such action resulted in “equiva- 
occupy “permanent” positions lent _increase in compensation” 
under Classification Act, on same within aMERS of automatic 
within-grade promotion act of 
basis that non-veterans are re- axe ~ 
ss Aug. 1, 1941, waiting period for 
quired to occupy such permanent a 
i i. ie within-grade promotion purposes 
positions as condition to within- in new or additional positions 
grade promotion 


: , ons began on date on which such 
Employees entitled to count mili- action was administratively ap- 
tary service and prior civilian 


proved or such later date as may 
service, rendered before July 1, have been administratively desig- 
1945, toward within-grade pro- nated. See 22 C. G. 526 
motions under sec. 402, Federal Where, after military duty, em- 
Employees Pay Act of 1945 (in ployee was reemployed under 
grades in which compensation temporary appointment at maxi- 
increments are less than $200), mum salary rate of grade lower 





994 INDEX DIGEST 


COMPENSATION—Continued. 
Promotions—Continued. 
Automatic—Continued. 
Service credits—Continued. 


Page | COMPENSATION—Continued. 
Promotions—Continued. 
Automatic—C ontinued. 
Service credits—Continued. 


Military, naval, etc., service—Con. 


Military, naval, etc., service—Con. 


than.that of position he held upon 
entering armed forees—such former 
position having been abolished— 
and was subsequently promoved 
to position in his former or like 
grade with resultant “equivalent 
increase in compensation” within 
meaning of within-grade salary- 
advancement provisions of sec. 
402, Federal Employees Pay Act 
of 1945, employee may not count 
his active military service toward 
within-grade salary advancement 
in latter position.................. 


Where affirmative administrative 


action to convert employee’s posi- 
tion under salary schedule pre- 
scribed by E. O. No. 6746 to grade 
at higher rate under Classification 
Act—with resultant “equivalent 
increase in compensation” within 
meaning of within-grade salary- 
advancement provisions of sec. 
402, Federal Employees Pay Act 
of 1945—was not taken until em- 
ployee’s reemployment after mili- 
tary service, time spent in military 
service May not be credited to- 
ward within-grade salary ad vance- 
ment in classified position, even 
though ‘personnel actions’’, per- 
sonal to employee, changing his 
status to classified grade were 
taken while he was on military 
furlough 


Where affirmative administrative 


action was taken while employee 
was on military furlough to con- 
vert his position under salary 
schedule prescribed by E. O. No. 
6746 to grade at higher rate under 
Classification Act with resultant 
“equivalent increase in compensa- 
tion” within meaning of within- 
grade salary-advancement pro- 
visions of sec. 402, Federal Em- 
ployees Pay Act of 1945, employee 
is entitled, upon reemployment 
after military service, to credit 
toward within-grade salary ad- 
vancements in classified position 
from date of such conversion 


Under within-grade salary-advance- 


ment provisions of sec. 402, Fed- 
eral Employees Pay Act of 1945, 
dispensing with efficiency rating 
requirements thereof upon em- 
ployee’s entry into armed forces, 
waiting period for initial advance- 
ment based upon military service 
and prior civilian service, in case 
of restored employee who was 
denied advancement prior to mili- 
tary service. because of “Fair” 


efficiency rating, may be consid- 
ered as having terminated on day 
preceding earliest possible date on 
which he could have received ad- 
vancement by reason of efficiency 
rating had he remained in civilian 


Employee who was serving in grade 


CAF-2, $1,740 per annum, when he 
entered military service in 1942, 
and whose period of military serv- 
ice plus prior civilian service with- 
out increase in compensation 
equaled that required under with- 
in-grade salary-advancement stat- 
utes for three within-grade ad- 
vancements is entitled, in accord- 
ance with sec. 402, Federal Em- 
ployees Pay Act of 1945, upon re- 
storation in grade CAF-3 after 
military service to be restored at 
third salary step above his former 
rate of $1,740 per annum, as in- 
creased by formula prescribed by 
sec. 405 (a) of said act 


Former employee, upon appoint- 


ment in same grade he had held 
when he entered military service 
under circumstances constituting 
such appointment proper ‘‘res- 
toration or reemployment”’ with- 
in meaning of within-grade salary- 
advancement provisions of sec. 
402, Federal Employees Pay Act 
of 1945, may count his military 
service toward within-grade ad- 
vancement, irrespective of fact 
that his mandatory restoration 
rights under Selective Training 
and Service Act of 1940, as amended, 
had expired; but no credit may be 
allowed for any of time employee 
was separated from service (more 
than 30 days) 


Where, during absence on military 


furlough, administrative reorgan- 
ization resulted in employee’s 
position being superseded by 
another allocated one grade higher, 
duties and responsibilities of two 
positions being different and differ- 
ence between prior salary and 
initial salary of superseding posi- 
tion being more than equivalent 
of within-grade advancements 
which would have accrued during 
military service, employee, upon 
restoration to such superseding 
position after military service, 
may not count military service 
toward within-grade advance- 
ment under sec. 402, Federal Em- 
ployees Pay Act of 1945, in posi- 
tion in which restored 





INDEX DIGEST 


COMPENSATION—Continued. Page | COMPENSATION—Continued. 
Promotions— Continued. Promotions—Continued. 
Automatic—Continued. Automatic—Continued. 
Service credits—Continued. Service credits—Continued. 
Military, naval, etc., service—Con. Military, naval, etc., service—Con. 
Where, on basis of duties actually would have accrued on basis of 


performed, position of employee 
on military furlough was allocated 
to higher grade, but employee, 
after military duty, was restored 
to entirely different position in 
such higher grade, difference be- 
tween his old salary and initial 
salary in new position being more 
than equivalent of within-grade 
advancements which would have 
accrued during his military serv- 
ice, employee May not count any 
military service toward within- 
grade advancement under sec. 402, 
Federal Employees Pay Act of 


Where position of employee on mili- 
tary furlough was abolished by 
administrative action and differ- 
ence betwecn his old salary rate 
and initial salary rate of entirely 
different position in higher grade 
in which reemployed after military 
duty is more than equivalent of 
within-grade advancements which 
would have accrued during his 
military service, employee, upon 
reemployment, may not count 
military service toward within- 
grade advancement under sec. 402, 
Federal Employees Pay Act of 
1945, in his new position 

Where position of employee on mili- 
tary furlough was allocated to neat 
higher grade on basis of increased 
responsibilities existing prior to his 
entry into military service, difter- 
ence between his old salary rate 
and initial rate of higher grade be- 
ing more than equivalent of with- 
in-grade advancements which 
would have accrued prior to alloca- 
tion, employee, upon restoration 
after military service to position 
as so allocated, may not count any 
service prior to allocation toward 
within-grade advancement under 
sec. 402, Federal Employees Pay 
Act of 1945 

Where, for administrative reasons, it 
is impracticable to restore em- 
ployees returning from military 
service to former field service posi- 
tions which were reallocated, in 
absentia, to higher grade, adminis- 
trative action placing employees 
in positions created administra- 
tively as additional identical posi- 
tions may not operate to deprive 
employees of within-grade salary 
advancements which otherwise 


882 


military service had they been re- 
stored to former positions as reallo- 
cated. 25 C. G. 419, amplified... 

Nonpay status: 

In computing 30 days in nonpay 
status (including break in service) 
within any one time period of 12 or 
18 months which employee may 
count toward within-grade pro- 
motion under sec. 402, Federal 
Employees Pay Act of 1945, and 
regulations pursuant thereto, Sat- 
urdays and Sundays outside of 
basic 40-hour workweek on which 
no work is performed should not 
be included 

Preference-eligible employee who, 
following appeal to Civil Service 
Com. pursuant to sec. 14, Veter- 
ans’ Preference Act of 1944, was 
administratively restored to duty 
after period of suspension or fur- 
lough without pay in exeess of 30 
days may, under regulations gov- 
erning within-grade salary ad- 
vancements, count only 30 days of 
period of such nonpay status in 
computing prescribed waiting pe- 
riod for within-grade salary-ad- 
vancement purposes 

Former employee, upon appoint- 
ment in same grade he had held 
when he entered military service 
under circumstances constituting 
such appointment proper “resto- 
ration or reemployment” within 
meaning of within-grade salary- 
advancement provisions of sec. 
402, Federal Employees Pay Act 
of 1945, may count his military 
service toward within-grade ad- 
vancement, irrespective of fact 
that his mandatory restoration 
rights under Selective Training 
and Service Act of 1940, as amend- 
ed, had expired; but no credit may 
be allowed for any of time em- 
ployee was separated from serv- 
ice (more than 30 days) 

Time during break in service—in case 
of preference-eligible employee who, 
following discharge from Federal 
service and appeal) thereof to Civil 
Service Com., pursuant to sec. 14, 
Veterans’ Preference Act of 1944, was 
administratively restored to duty 
more than 30 days after date of his 
discharge, waiting period prescribed 
by regulations for within-grade 
salary advancements begins to run 
from date of restoration, and no prior 
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service or any portion of time elaps- 
ing between date of discharge and 
date of restoration may be included 


Time prior to break in service—in 
case of prefcrence-eligible employee 
who, following discharge from Fed- 
eral service and appeal thereof to 
Civil Service Com. pursuant to sec. 
14, Veterans’ Preference Act of 1944, 
was administratively restored to 
duty more than 30 days after date of 
his discharge, waiting period pre- 
scribed by regulations for within- 
grade salary advancements begins to 
run from date of restoration, and no 
prior service or any portion of time 
elapsing between date of discharge 
and date of restoration may be in- 
cluded therein 

Time prior to military, etc., service: 
Employee of Office of Architect of 

the Capitol who, on July 1, 1945, 
held permanent position subject to 
Classification Act to which he had 
been appointed after period of mil- 
itary service entered upon from 
temporary position is entitled un- 
der sec. 402, Federal Employees 
Pay Act of 1945, and regulations 
pursuant thereto, to count mili- 
tary service and prior civilian serv- 
ice for purpose of within-grade pro- 
motion effective as of July 1, 1945, 
notwithstanding fact that he was 
appointed to permanent position 
prior to that date. Compare 24 C. 


Employees who, on July 1, 1945, held 
“permanent” positions under 
Classification Act, including war- 
service positions, to which they 
were restored prior to July 1, 1945, 
after period of military service en- 
tered upon from war-service posi- 
tions or ‘“‘encumbered” positions 
temporarily occupied during ab- 
sence of other employees on mili- 
tary duty, may be credited with 
period of military service and prior 
civilian service for purpose of 
within-grade promotions as of 
July 1, 1945, under sec. 402, Fed- 
eral Employees Pay Act of 1945, 
and applicable regulations 

Employees entitled to count mili- 
tary service and prior civilian serv- 
ice, rendered before July 1, 1945, 
toward within-grade promotions 
under sec. 402, Federal Employees 
Pay Act of 1945 (in grades in 
which compensation increments 
are less than $200) should be 


Time prior to military, etc., serv- 
ice—Continued. 
granted one-step increase for each 
18-month period of such service 
since last equivalent increase in 
compensation, last period to end 
on or less than one year prior to 
June 30, 1945; and from termina- 
tion of such last period, one-step 
increase should be granted for each 
12 months of service 
Where employees who, prior to July 
1, 1945, were restored to positions 
after military service did not meet 
terms and conditions of laws and 
regulations then in effect under 
which military service and prior 
civilian service could be counted 
toward within-grade promotion, 
within-grade promotions based up- 
on such military and civilian serv- 
ice to which they became entitled 
upon meeting terms and condi- 
tions of amendatory provisions of 
sec. 402, Federal Employees Pay 
Act of 1945, and applicable regula- 
tions, may not be made effective 
prior to July 1, 1945 
Under within-grade salary advance- 
ment provisions of sec. 402, Fed- 
eral Employees Pay Act of 1945, 
dispensing with efficiency-rating 
requirements thereof upon em- 
ployee’s entry into armed forces, 
waiting period for initial advance- 
ment based upon military service 
and prior civilian service, in case 
of restored employee who was 
denied advancement prior to mil- 
itary service because of ‘Fair’ 
efficiency rating, may be consid- 
ered as having terminated on day 
preceding earliest possible date on 
which he could have received ad- 
vancement by reason of efficiency 
rating had he remained in civilian 


Service requirements generally under 


Federal Employees Pay Act—in order 
to be eligible for within-grade promo 
tion under sec. 402, Federal Employ- 
ees Pay Act of 1945, and regulations 
pursuant thereto, after 12 or 18 months’ 
service, employees must actually be in 
pay status at their straight-time com- 
pensation rate during their basic 40- 
hour workweek (“‘overtime” days not 


-being counted) for at least 230 or 360 


days (260 or 390 days less 30 days in 
non-pay status, including break in 
service, within any one time period of 
12 or 18 months) within period of not 
less than 12 or 18 months... 
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Transfers—transfer effective on date 
promotion due—employee who was 
transferred from a higher to lower 
grade, or vice versa, effective on date 
within-grade promotion would have 
been due under act of Aug. 1, 1941, in 
grade from which transferred lost his 
right to such promotion in former 
grade and, there having been no oppor- 
tunity to evaluate his services for pur- 
poses of efficiency rating upon which to 
base promotion within grade to which 
transferred, such promotion could not 
have been made in that grade 

“When actually employed” employ- 
ees—12 or 18 months’ service equiva- 
lent—‘‘when actually employed” 
employees paid on annual basis in per- 
manent positions within scope of com- 
pensation schedules fixed by Classifica- 
tion Act are entitled to within-grade 
promotions under sec. 402, Federal 
Employees Pay Act of 1945, upon com- 
pletion of 12 or 18 months of actual 
service computed on basis of time in 
pay status at straight-time rates full 
time employees of same class would be 
required to serve before becoming eligi- 
ble for such promotion 

Effective date—administrative action 
necessity—in case of post office inspec- 
tors, compensated prior to July 1, 1945, 
under provisions in 39 U. 8. Code 693 (a) 
at salary rates based on Classification 
Act rates, who had completed required 
minimum service in their respective 
grades on June 30, 1945, for promotion 
to next higher grades, promotions were 
not automatically effective on July 1, 
1945, so as to authorize use of salary rates 
of higher grades as basis for initial salary 
adjustment effective July 1, 1945, pur- 
suant to secs. 21 and 23, Postal Service 
pay statute of July 6, 1945, such promo- 
tions being dependent upon adminis- 
trative action 

Grade-to-grade, in general—administra- 
tive promotion of employee under Clas- 
sification Act from one grade to another 
is not to be regarded as automatic as 
are within-grade advancements, but 
requires administrative action 

Reallocation. See Classification, realloca- 
tion. 

Within-grade meritorious promotions. 
See Compensation, promotions, adminis- 
trative. 

Within-grade periodic promotions. See 
Compensation, promotions, automatic. 


Rates: 


Classification matters generally. See 
Classification. 
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Compensation of alternate member of 
commission controlled by that of per- 
manent member under Classification 
Act—inclusion of permanent member’s 
automatic promotions—in computing 
compensation of alternate lawyer mem- 
ber of Dist. of Col. Commission on 
Mental Health, under provisions of sec. 
2, act of June 8, 1938, as amended, that 

* such alternate member shall receive, for 
each day of actual service, same com- 
pensation as fixed for permanent lawyer 
member in accordance with Classifica- 
tion Act of 1923, as amended, there 
should be included any automatic 
within-grade salary advancements 
which have accrued to such permanent 
member by reason of said Classification 
Act, as amended 

Increases by administrative action— 
effective date—funds appropriated by 
First Deficiency Appro. Act of 1946 
(approved Dec. 28, 1945) to increase 
basic compensation of certain Foreign 
Service employees who are not within 
purview of Federal Employees Pay Act 
of 1945 but whose compensation is fixed 
administratively pursuant to E. O. No. 
8396, issued under act of Feb. 23, 1931, 
are not available retroactively to July 1, 
1945, for payment of increased compensa- 
tion; rather, effective date of any such 
increases is date on which administrative 
action is taken after funds were made 
available therefor 

Inereases for Metropolitan policemen— 
compensation to be included in compu- 
tation—extra compensation of $600, $240, 
and $120 per annum, payable under act 
of May 27, 1924, as amended, to mem- 
bers of Metropolitan police force only 
for periods they are detailed for special 
services or duties, does not constitute 
part of members’ basic salary and, there- 
fore, is not subject to percentage increase 
in annual basic salary authorized for 
such members by sec. 1, act of July 14, 


Increases under Federal Employees Pay 
Act: 

Additional bailiffs in Federal courts— 
Additional bailiffs appointed by U. 8. 
marshals at specified per diem rate of 
compensation, as provided by sec. 5, 
act of Dec. 7, 1944, are to be regarded 
as in executive branch with basic rates 
of compensation “specifically pre- 
scribed by statute,” within meaning 
of sec. 602 (b), Federal Employees Pay 
Act of 1945, and entitled to basic com- 
pensation increase and, in proper cases, 
to overtime compensation under secs. 
405 and 201 of act, respectively, rather 
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Act—Continued. 
than as in judicial branch and entitled 
to basic compensation increase and 
temporary percentage addition to 
compensation provided by secs. 521 
and 522, respectively. .-.............- 
Architect of the Capitol—Architect of 
the Capitol, whose salary rate is fixed 


in accordance with Classification Act, ° 


is entitled to increase in basic compen- 
sation prescribed by sec. 405, Federal 
Employees Pay Act of 1945._......... 
Clerical-mechanical service hourly rate 
employees—in absence of formula in 
Federal Employees Pay Act of 1945 
respecting grade steps to which em- 
ployees in clerical-mechanical service 
are to be advanced by operation of sec. 
405 (b) (2), such employees’ hourly 
rates should be increased in accordance 
with schedule of rates appearing in 
that section to same relative rate that 
they received on June 30, 1945, under 
law then én effect ....................... 
Compensation fixed administratively 
without regard to Classification Act: 
Basic compensation of per diem em- 
ployees of U. S. Section, Interna- 
tional Boundary Commission, U. 8. 
and Mexico, which is fixed admin- 
istratively pursuant to statutory 
authority without regard to Classi- 
fication Act, is not automatically 
increased by any of provisions of 
Federal Employees Pay Act of 1945 
relating to basic compensation rate 
increases, but must be adjusted ad- 
ministratively, if at all, subject to 
availability of funds therefor-___-_- 
Panama Canal employees, not within 
Classification Act, whose basic com- 
pensation is fixed administratively 
by Governor on monthly or annual 
basis without any reference to or 
recommendation by advisory wage 
board and without correlation with 
rates established in U. 8. by wage 
board are not entitled under said act 
to any increase in their basic com- 
pensation, that being matter for ad- 
ministrative consideration, subject 
to availability of funds therefor. ___- 
Compensation of judicial officer subject 
to court discretion—maximum per 
diem rate of $10 which may be fixed 
by court for supervising conciliation 
commissioners under 11 U. 8. Code 
203 (b) is increased by percentages 
prescribed by sec. 521, Federal Em- 
Ployees Pay Act of 1945, but per 
diem rate fixed by court for individual 
commissioner, being discretionary, is 
not automatically increased 
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Compensation subject to Classification 


Act by administrative action—where 
agency has elected under statutory 
authority to fix salary rates of its em- 
ployees in accordance with Classifi- 
cation Act and has adopted all pro- 
cedures thereunder including juris- 
diction of Civil Service Commission 
respecting allocations and realloca- 
tions, employees of such agency are 
to be regarded as “‘subject to’’ Classi- 
fication Act as that term is used in the 
several provisions of Federal Em- 
ployees Pay Act of 1945, same as 
employees whose salary rates are 
required by statute to be fixed in 
accordance with Classification Act___. 
Computation from per diem rate—for 

purposes of computing under sec. 405, 

Federal Employees Pay Act of 1945, 

new basic per diem rate of compensa- 

tion of additional bailiffs appointed 
by U. 8S. marshals—old rate having 
been fixed at $6 per day by sec. 5, act 
of Dec. 7, 1944—old rate should be 
multiplied by 260 (applying in re- 

verse formula appearing in sec. 604 

(d) of 1945 act) to obtain per annum 

equivalent, which equivalent should 

be increased by percentages prescribed 

by said sec. 405 and resulting new per 

annum equivalent divided by 260. .-- 
Contract employees, in general: 

Basic salary rates of contract em- 
Ployees which are fixed adminis- 
tratively pursuant to statutory 
authority without regard to Classi- 
fication Act are not automatically 
increased by any of provisions of 
Federal Employees Pay Act of 
1945 relating to basic compensation 
increases; however, basic rates of 
those contract employees whose 
positions have been made subject 
to Classification Act by adminis- 
trative action are increased in 
accordance with formula prescribed 
by sec. 405 of act.................... 

Sec. 602 (b), Federal Employees Pay 
Act of 1945, providing fer increase 
in “Basic rates of compensation 
specifically prescribed by statute,” 
has effect of increasing maximum 
per diem rates of compensation 
fixed by statute for contract em- 
Ployees (for example, former maxi- 
mum of $25 per day is increased to 
$37.69); however, existing rates 
provided for individual contract 
employees are not automatically 
increased, but may be adjusted 


administratively within limits of 
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new maximum rates, prospectively 
effective, subject to availability of 


Court reporters with salaries fixed 
by procedure similar to wage board— 
court reporters, Federal district 
courts, appointed pursuant to act of 
Jan. 20, 1944, whose annual salaries 
are fixed and adjusted from time to 
time in accordance with prevailing 
local rates by Judicial Conference 
of Senior Circuit Judges, are to be 
regarded as having their compensa- 
tion fixed and adjusted by administra- 
tive authority similar to wage board 
within meaning of exclusion provisions 
of sec. 102 (c), Federal Employees 
Pay Act of 1945, and, therefore, not 
entitled to increase in basic compensa- 
tion and temporary percentage addi- 
tion to compensation prescribed by 
by secs. 521 and 522 

Effect as to limitation on salary payable 
without Presidential appointment 
and Senate confirmation—increase in 
compensation of Selective Service 
employee under Federal Employees 
Pay Act of 1945 (occasioned by either 
within-grade promotion or basic rate 
increase) which would cause salary 
to exceed rate ($5,000 per annum) above 
which appointment by President, by 
and with advice and consent of Senate, 
is required by law does not serve to 
invalidate his appointment thereto- 
fore made by competent authority 
and, therefore, to require new appoint- 
ment by President, etc.. as condition 
to receiving new rate, so long as he 
continues to hold same position. 
17 C. G. 29, id. 249, and 22 id. 923, 
distinguished 

Fee-basis officers or employees—con- 
ciliation commissioners are entitled 
to basic compensation increase com- 
puted on fees earned during year 
beginning July 1, 1945, at statutory 
rate of $25 per case (11 U. S. Code 
203 (b)), in accordance with sliding- 
scale percentages prescribed by sec. 
521, Federal Employees Pay Act of 
T= cians tilly Suiemmnianaiediiip tier : 

Flat-amount increase effective July 1, 
1946—fractional year’s service—$250 
per annum increase in basic com- 
pensation authorized for judicial 
employees by sec. 6 (a), Federal 
Employees Pay Act of 1946, when more 
than percentage increase authorized 
therein, provided such $250 rate does 
not exceed 25 per centum of old rate, 
is applicable on pro rata basis in case 
of persons not in pay status on each 
workday in year 


Act—Continued, 

Judges of Municipal Court for District 
of Columbia—judges of Municipal 
Court for Dist. of Col. are “officers 
2 a @ weber: * © ae 
judicial branch of the Government 
whose compensation is not fixed in 
accordance with the Classification 
Act * * *,” within meaning of 
sec. 101 (c), Federal Employees Pay 
Act of 1945, so as to be entitled to 
increase in basic compensation and 
to temporary percentage addition to 
compensation in lieu of overtime pre- 
scribed by secs. 521 and 522 of act, 
respectively, rather than to increase 
in basic compensation under sec. 
602 (b) applicable to “positions in 
* * * the District of Columbia 
municipal government” 

Per diem employees subject to Classifi- 
cation Act—consultants employed on 
per diem “‘when actually employed” 
basis in positions subject to Classifi- 
cation Act at basic rates derived from 
per annum rates are entitled to in- 
creases in such basic compensation 
rates under sec. 405, Federal Employ- 
ees Pay Act of 1045........ ......... 

Salary fixed by statute: 

Additional bailiffs in Federal courts— 
additional bailiffs appointed by 
U. S. marshals at specified per diem 
rate of compensation, as provided 
by sec. 5, act of Dec. 7, 1944, are to 
be regarded as in executive branch 
with basic rates of compensation 
“specifically prescribed by statute,’ 
within meaning of sec. 602 (b), Fea- 
eral Employees Pay Act of 1945, 
and entitled to basic compensation 
increase and, in proper cases, to 
overtime compensation under secs. 
405 and 201 of act, respectively, 
rather than as in judicial branch and 
entitled to basic compensation in 
crease and temporary percentage 
addition to compensation provided 
by sees. 521 and 522, respectively - - - 

County committeemen—county com- 
mitteemen appointed pursuant to 
sec. 42, Bankhead-Jones Farm Ten- 
ancy Act, and paid $3 per day for 
not to exceed 5 days per month are 
entitled to increase in basic com- 
pensation so prescribed by statute, 
as provided by sec. 602 (b), Federal 
Employees Pay Act of 1945—per 
annum rate for purposes of compu- 
tation to be obtained by multiplying 
$3 by 260 (applying in reverse the 
formula prescribed by sec. 604 (d)) 


Status for dual compensation prohibi- 


tion purposes—in view of terms of sec. 
501, Federal Employees Pay Act of 
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1945, which, in authorizing increase 
in basic compensation of officers and 
employees of legislative branch of 
Govt., provide that- increase shall 
not be taken into consideration in 
determining whether compensation 
paid is “‘within any limit now pre- 
scribed by law,” such additional basic 
compensation should be excluded in 
applying $2,000 per annum limitation 
prescribed by dual compensation stat- 
ute of May 10, 1916, as amended_--__- 


Limitations: 


Aggregate limitation under Federal Em- 
ployees Pay Act of 1945. See Compen- 
sation, aggregate limitation. 

Contract services—sec. 602 (b), Federal 
Employees Pay Act of 1945, provid- 
ing for increase in ‘‘Basic rates of com- 
pensation specifically prescribed by 
statute,”’ has effect of increasing maxi- 
mum per diem rates of compensation 
fixed by statute for contract employees 
(for example, former maximum of $25 
per day is increased to $37.69); how- 
ever, existing rates provided for indi- 
vidual contract employees are not 
automatically increased, but may be 
adjusted administratively within lim- 
its of new maximum rates, prospec- 
tively effective, subject to availability 


Statutory maxima as affected by Federal 
Employees Pay Act: 

Maximum per diem rate of $10 which 
may be fixed by court for supervising 
conciliation commissioners under 
11 U. 8. Code 203 (b) is increased by 
percentages prescribed by sec. 521, 
Federal Employees Pay Act of 1945, 
but per diem rate fixed by court for 
individual commissioner, being dis- 
cretionary, is not automatically in- 

Maximum per diem rate of $10 which 
may be fixed by court for supervising 
conciliation commissioners (11 U. 8. 
Code 203 (b)), as increased to $11.46 
per diem by operation of sec. 521, 
Federal Employees Pay Act of 1945, 
is further increased by 14 per centum 
by operation of sec. 6 (a), Federal 
Employees Pay Act of 1946. 25 C. 
ERB oko cctttabiicee.-. 


Part time employees: 


Computation basis for Public Health 
Service part time physicians—part 
time Public Health Service physicians 
whose compensation is authorized by 
sec, 209 (f), act of July 1, 1944, to be 
fixed on annual basis are not within 
general rule that, under Federal Em- 
ployees Pay Act of 1945, part time 
employees should be paid on hourly 
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Computation basis, in general: 

Employees who work less than full 
time at rates based upon annual 
rates prescribed by Classification 
Act and who are subject to sec. 604, 
Federal Employees Pay Act of 1945, 
should be compensated on hourly 
rather than daily basis, in accordance 
with formula provided by sec. 604 
(d) for computing basic compensa- 
tion by the hour. ... - ; 

In view of secs. 201 and 604, Federal 
Employees Pay Act of 1945, provid- 
ing for division of annual salary rate 
into units of weeks and hours of 
employment with no credit for time 
not worked or not otherwise in leave 
with pay status, part time salary 
rates of employees subject to Classi- 
fication Act should no longer be 
computed and paid upon per annum 
basis (compare 22 C. G. 1043); 
rather, such employees should be 
paid for number of hours actually 
employed at hourly rates deter- 
mined from new annual rates for 
full time employees, divided pur- 
suant to formula prescribed by sec 
BE Piawacance = 


Per annum equivalent of per diem rate: 


County committeemen appointed pur- 
suant to sec, 42, Bankhead-Jones Farm 
Tenancy Act, and paid $3 per day for 
not to exceed 5 days per month are en- 
titled to increase in basic compensa- 
tion so prescribed by statute, as pro- 
vided by sec. 602(b), Federal Em- 
ployees Pay Act of 1945—per annum 
rate for purposes of computation to be 
obtained by multiplying $3 by 260 
(applying in reverse the formula pre- 
scribed by sec. 604(d))-........-...--- 

For purposes of computing under sec. 
405, Federal Employees Pay Act of 
1945, new basic per diem rate of com- 
pensation of additional bailiffs ap- 
pointed by U. S. marshals—old rate 
having been fixed at $6 per day by sec. 
5, act of Dec. 7, 1944—old rate should 
be multiplied by 260 (applying in 
reverse formula appearing in sec. 
604(d) of 1945 act) to obtain per annum 
equivalent, which equivalent should 
be increased by percentages prescribed 
by said sec. 405 and resulting new per 
annum equivalent divided by 260-.-- 

Effect of limitation on aggregate payable 
annually—where maximum amount of 
compensation which may be earned 
in any one year by consultant paid on 
per diem “‘when actually employed” 

basis is fixed by employee’s appoint- 

ment, such amount may be considered 
as annual basic rate of compensation 
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Per annum equivalent of per diem rate— 
Continued. 
from which hourly rate should be de- 
termined pursuant to formula pre- 
scribed by sec. 604(d)(2), Federal Em- 
ployees Pay Act of 1945, for the pur- 
pose of computing overtime compen- 
sation under formula prescribed by 
sec. 201 of said act. 25 C. G, 121, over- 


Reappointments, reinstatements, etc. See 
Compensation, reemployment. 


Reduction: 


Restoration—effective da te—preference- 
eligible employees restored follewing 
appeal—sec. 14, Veterans’ Preference Act 
of 1944, requiring that Civil Service Com. 
after investigation and consideration of 
appeal, pursuant to said section, by 
preference-eligible employee from ad- 
ministrative reduction in compensation, 
“shall submit its findings and recom- 
mendation to proper administrative 
officer,” vests no authority in either 
Civil Service Com. or administrative 
agency concerned to restore employee as 
of date of such administrative reduction; 
instead, effective date of restoration is 
date on which administrative restoration 
actually is effected 

Within grades—“‘fair”’ efficiency ratings— 
employees in grades having only two 
steps—employces in clerical-mechanical 
service paid at maximum rate in grades 
CM-1l, -2, and -3, in which there are 
only two salary steps, who received 
“Fair” efficiency ratings as of Mar. 31, 
1945, need not be reduced one salary step 
under terms and provisions of Civil 
Service Departmental Cire. No. 458, 
such circular having application only 
where there are at least three salary rates 
with average or middle rate 

Reemployment: 

After separation for political activity— 
statutory prohibition scope, in general— 
where employee has been removed from 
position for violation of political activi- 
ties prohibition of sec. 9, act of Aug. 2, 
1939 (Hatch Act), as amended, whether 
restriction in subsec. (b) thereof against 
use of funds “appropriated * * * for 
such position’ to pay compensation of 
such person precludes reemployment 
depends not upon nature of duties to be 
performed but upon whether same ap- 
propriation that provided funds for po- 
sition from which removed is involved— 
reemployment being precluded if said 
appropriation is involved but not pre- 
cluded if there is involved some other 
appropriation 

General Accounting Office jurisdiction— 
whether employee, upon restoration 
after military service, has been “re- 


stored” to his former position or to posi- 

tion of “like seniority, status, and pay” 

within meaning of sec. 8, Selective 

Training and Service Act of 1940, as 

amended, is not for determination by 

G. A. O. but by administrative offices 

jointly with Civil Service Com.; how- 

ever, G. A. O. is not precluded from de- 

ciding questions of salary and proper 

use of public funds after proper de- 

termination has been made that em- 

ployee has or has not been restored to 

position in accordance with said act 
Initial salary rates: 

Effect of Federal Employees Pay Act 
basic increases—basic salary rate ac- 
tually received at termination of em- 
ployee’s last period of service prior to 
effective date—July 1, 1945—of Federal 
Employees Pay Act of 1945, regardless 
of law or administrative regulation 
having force and effeet of law under 
which such salary rate was paid, may 
be increased by formula prescribed by 
sec. 405 (a) of said act to determine 
maximum rate above minimum of 
grade which may be paid initially 
upon employee’s restoration on or 
after July 1, 1945, in position subject 
to Classification Act 

Returning veterans formerly occupying 

Executive order positions reem- 
ployed in Classification Act positions 
after military service: 

Initial salary rate in Classification Act 
grade to which employee’s position 
under salary schedule prescribed by 
E. O. No. 6746 was converted upon 
his reemployment after military 
service may be administratively 
fixed so as to cause no loss in com- 
pensation which had accrued under 
Executive order grade (including 
within-grade advancements) at time 
of his reemployment 

Where administrative action was not 
taken either to convert positions of 
employees on military furlough from 
grades under salary schedules pre- 
scribed by E. O. No. 6746 to Classi- 
fication Act grades or to increase 
rates thereof pursuant to formula in 
sec. 405 (a), Federal Employees Pay 
Act of 1945, for Classification Act 
employees, maximum initial salary 
to which employees are entitled, 
upon restoration after military serv- 
ice in similar Classification Act posi- 
tions, must be at rates which most 
nearly equal, but do not exceed, 
rates received in their former Execu- 
tive order positions plus benefit of 
within-grade promotions and real- 
locations. 25 C. G. 230, distin- 
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Reemployment—Continued. 
Initial salary rates—Continued. 
Returning veterans restored to positions 
subject to Classification Act by ad- 
ministrative action—where Federal 
Home Loan Bank Admin., pursuant 
to provisions of sec. 19, act of July 22, 
1932, as amended, has adopted Classi- 
fication Act for purpose of fixing grades 
and salaries of its employees, such 
employees are “subject to’”’ Classifica- 
tion Act as amended by Federal Em- 
ployees Pay Act of 1945, and, there- 
fore, fixing of within-grade salary steps 
of employees upon restoration after 
military duty is not subject to admin- 
istrative discretion, but, rather, is to 
be accomplished only in accordance 
with provisions of 1945 act__.......... 
Returning veterans’ rights as affected 

by “personnel actions” taken during 
absence on military duty—salary rate 
of employee who, upon discharge from 
military service, was restored to his 
former civilian position or to one of like 
seniority, status, and pay, pursuant to 
Selective Training and Service Act of 
1940, as amended, must be determined 
as of effective date of such restoration 
without regard to personnel actions 
taken while employee was on military 
furlough purporting to grant within- 
grade salary advancements or purport- 
ing to convert status of employee—as 
distinguished from his position—from 
classification under Executive order 
grade to Classification Act grade... _- 

Sundays and holidays. See Sundays and 

Holidays, compensation. 


Transfers: 


Initial salary rates: 

Effect of aggregate compensation guar- 
antee received in position from which 
transferred—employee whose compen- 
sation in grade CAF-3 is in excess of 
minimum ofthat grade as increased by 
sec. 405, Federal Employees Pay Act 
of 1945, but less than next salary step 
in such grade by reason of aggregate 
compensation guarantee provisions of 
sec. 603 (a) of said act, is not entitled to 
such guarantee benefits beyond date 
of his transfer to position in such grade 
with similar or different duties in same 
or different agency, and, therefore, 
such transfer must be at minimum 
salary rate of grade CAF-3 and not at 
next salary step of grade, even though 
reduction in compensation results 
SE cicncsPilabsintnianpiinds enone 

Inclusion of within-grade promotions in 
fixing. See Compensation, promotions, 
automatic, transfers. 

Transfer to lower grade—where, upon 
employee’s transfer to lower grade, 
there is no salary rate in grade to which 
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Initial salary rates—Continued. 
transferred corresponding to salary 
formerly received, it is within admin- 
istrative discretion to fix initial salary 
rate in new position at prescribed rate 
next above that of former position... 


Travel time: 


Forest rangers traveling to and from fires, 
etc.—official travel time of forest ranger, 
employed on per annum basis during 
hours outside of his regular working 
hours—including overtime hours regular- 
ly established—may not be compensated 
under Federal Employees Pay Act of 
1945 at either straight time or overtime 
rates, regardless of mode of transporta 
tion utilized or whether travel involves 
driving Govt. vehicle containing fire- 
fighting equipment to scene of fire. 25 
ok en ae 

In general—only that portion of employee's 
official travel time which falls within 
regular working hours—including over- 
time regularly established—may be con- 
sidered in computing his basic and over- 
time compensation under Federal Em- 
ployees Pay Act of 1945. 24C.G.65and 
ee ee 

Night differential. See Compensation, 
night work, extra pay for during travel time. 

Overtime compensation matters. See 
Compensation, orertime, travel time. 

Per diem, etc., employees not subject to 

act of Mar. 28, 1934: 

Employee not subject to 40-hour week 
statute of Mar. 28, 1934, but compen- 
sated at daily or hourly rates pursuant 
to administrative regulstion, who, 
while in travel status, worked so long 
at duty station as to preclude his 
return to headquarters on same 
day, is entitled, upon his return on 
following day, which is a non-workday, 
to straight-time compensation for travel 
time by truck or other conveyance 
during 8 hours corresponding to those 
of regular tour of duty. . ...........- 

Employee not subject to 40-hour week 
statute of Mar. 28, 1934, whose com- 
pensation is administratively fixed on 
daily or hourly basis, and who travels 
by truck or other vehicle from place of 
duty during hours outside of regular 
tour of duty, is not entitled to pay- 
ment of compensation for such travel 
time, except that compensation at 
Straight-time rates may be paid for 
travel time after “overtime” hours 
of regular workweek, and on non- 
workday, corresponding to those of 
his regular 8-hour daily tour of duty... 

Employee not subject to 40-hour week 
statute of Mar. 28, 1934, whose com- 
pensation is administratively fixed on 
daily or hourly basis, and who, while 
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COMPENSATION—Continued. 
Travel time—Continued. 
Per diem, etc., employees not subject to 


act of Mar. 28, 1934—Continued. 
in travel status, performs only travel 
on “overtime” and non-workdays 
outside of his regular 44-hour weekly 
tour of duty, is entitled to regular 
compensation for travel performed 
during hours corresponding to those 
of his daily tour of duty. .........._.- 
Employee not subject to 40-hour week 
statute of Mar. 28, 1934, whose com- 
pensation is fixed by administrative 
regulation having force and effect of 
law upon daily or hourly basis, rather 
than upon annual basis, is entitled, 
while in travel status away from head- 
quarters, to straight-time compensa- 
tion for travel time during usual hours 
of work on regular workday of 44-hour 
workweek, but not to overtime com- 
pensation under sec. 201, Federal 
Employees Pay Act of 1945, for travel 
thereafter on such day_... . -....._.- 
Rules respecting travel time of em- 
ployees subject to 40-hour week stat- 
ute (24 C, G. 210), rather than rules 
relating to per annum employees (25 
C, G. 121), are applicable in determin- 
ing right to compensation (basic, 
overtime, etc.) for travel time of em- 
ployees whose compensation is ad- 
ministratively fixed on daily or hourly 
basis, and who are subject to overtime 
compensation provisions of sec. 201, 
Federal Employees Pay Act of 1945-- 


Travel involving performance of actual 


duty, in general—when employee per- 
forms actual duty while traveling during 
hours outside of his regular tour of duty, 
he is entitled, under Federal Employees 
Pay Act of 1945, to regular or overtime 
compensation, depending on whether 
such duty is in substitution for cor- 
responding period of leave without pay 
during same basic workweek or is in 
addition to required hours of work dur- 
ing basic workweek. --..- wean witaiebna:s 


“When actually employed” employees: 


Under Federal Employees Pay Act of 
1945, “‘when actually employed” em- 
ployee is entitled to basic compensa- 
tion for official travel time during basic 
40-hour workweek, Monday through 
Friday; to overtime compensation for 
travel time during regularly scheduled 
period of overtime service on Saturday, 
provided he was in pay status for 40 
hours of basic workweek; and to com- 
pensation at basic rate for travel time 
on Sunday to extent that it would not 
cause his aggregate compensation for 
administrative workweek involved to 
exceed that which he would have 
received had he been full time em- 
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Travel time—Continued. 
“When actually employed” employees— 
Continued. 

Per diem “‘when actually employed” 
employee who traveled on Sunday 
preceding holiday (Labor Day, 1945) 
and was in travel status remainder of 
44-hour administrative workweek is 
entitled, under per diem, etc., em- 
ployee holiday pay statute of June 29, 
1938, to his regular base pay for 8 hours 
for that holiday on which he performed 
no work, provided he had served at 
least one year prior thereto, but if he 
had not been employed for one year, 
he is not entitled to holiday pay ir- 
respective of whether he spent time at 
temporary duty station or in actual 
WOES cussions. chad Rbiaee. IER: 

Per diem “‘when actually employed” 
employee who was in travel status 
during 44-hour administrative work- 
week, having traveled on Sunday 
preceding holiday (Labor Day, 1945), 
but who failed to receive pay under 
per diem, etc., employee holiday pay 
statute of June 29, 1938, for holiday on 
which he performed no work because 
he had not been employed for year 
prior to holiday is entitled to straight- 
time for such Sunday while in travel 
status, so as to entitle him to same 
aggregate compensation for that week 
as if he had been employed preceding 


Veterans’ Admin, hospital attendants, in 
general: 

Classification Act applicability—compen- 
sation of hospital attendants appointed 
to Dept. of Medicine and Surgery, 
Veterans’ Admin., under authority of 
sec. 11, act of Jan. 3, 1946, is required to 
be fixed in accordance with Classifica- 
Sn nnducastinaet bocinrreien seek etess 

Initial salary rates—hospital attendants 
presently employed in medical service 
of Veterans’ Admin. as constituted prior 
to establishment of Dept. of Medicine 
and Surgery by act of Jan. 3, 1946, may 
be appointed to such Dept. pursuant to 
sec. 11 of said act at their present grade 
and rate of compensation as established 
by Classification Act, rather than at 
lower salary rate within salary range 
($1,572 to $1,902 per annum) specified in 
last proviso of said sec. 11, which proviso 
is to be regarded as establishing new 
minimum entrance grade and salary 
range for newly appointed attendants, 


Wage board authority, in general—wage 
boards or other administrative wage-fixing 
authorities may, in exercise of their normal 
function, authorize night differential pay- 
ments or other elements of wage program 
for Federal employees whose wages are so 
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fixed, toconform with commercial practices 
generally, without obtaining prior legisla- 
tive authority therefor, provided such 
wage elements are not in contravention of 
law or established rule applicable to 
Ps ci nntinietseisnenans 
“When actually employed” employees: 
Excusing from duty, in general—“‘when 
actually employed” employee may not 
be excused from working by administra- 
tive action on any day and receive pay 
therefor unless he is employed con- 
tinuously and is entitled to and has been 
granted leave of absence with pay under 
terms and conditions of Annual and Sick 
TR cvccicntciniidtumestubenne 
Fractional day’s service on same day as 
per diem in lieu of subsistence received 
as board member—per diem in lieu of 
subsistence payable to members of 
National Wage Stabilization Board pur- 
suant to E. O. No. 9672 ‘on such days as 
they are actually engaged in the per- 
formance of duties’’ is not divisible but, 
rather, entire amount must be paid for 
day on which any services are rendered 
as Board member, and, therefore, person 
who, upon completion of his duties as 
Board member, is assigned on same day 
to other compatible duties as ‘“‘when ac- 
tually employed” employee is entitled 
to per diem for entire day as Board 
member and compensation for time 
actually spent in ‘“‘when actually em- 
ployed” status 


COMPENSATORY TIME: 


See, also, Compensation, overtime, war emer- 
gency general sulary increase, compensa- 


tory time; Leaves of Absence, overtime; * 


Sundays and Holidays, compens.tory time. 
Work on basic workweek day when most 
employees excused—in absence ofstatutory 
authority to grant compensatory time off 
from duty, other than that contained in 
sec. 202(a), Federal Employees Pay Act 
of 1945, with respect to irregular or oc- 
casional duty in excess of 48 hours in any 
regularly scheduled administrative work- 
week, compensatory time off may not be 
granted to employees who were required 
to work on Aug. 15 and 16, 1945, when most 
employees were excused from duty, which 
days constituted part of their basic 40-hour 
workweek rather than overtime in excess 
of 48 hours in week 
COMPROMISES: 
Claims against Govt. corporations arising 
out of employees’ torts or negligence— 
Virgin Islands Co. (Govt. corporation), 
having been granted power “‘to sue and be 
sued”—which power includes suits arising 
from torts—may use funds derived from 
operation of company for payment of 
amount of compromise settlement of claim 
for damages arising out of personal injuries 
resulting from accident caused by em- 
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ployee’s negligence, even though such 
funds are considered to be “public funds” 
which generally are not available for 
damages resulting from injuries to persons 
or property caused by torts or negligence of 
EEE 


SONTRACTS: 


Awards: 
Erroneous or unauthorized: 
Payment liability: 

Action of procurement officials in mat- 
ter of soliciting bids for nation-wide 
stenographic reporting services by 
sending circular letters to only four 
firms and of denying one prospective 
bidder privilege of bidding is so re- 
strictive of competition as to con- 
stitute violation of advertising for 
bids requirements of sec. 3709, R. S., 
and credit will be withheld in re- 
sponsible officer’s account for any 
payments which may be made 
under purported contract awarded 
in response to such solicitation. -.- 

Action of procurement officials in deny- 
ing request of otherwise eligible pro- 
spective bidder for invitation to bid 
on nation-wide stenographic report- 
ing services on ground that 12 years 
ago it performed particular contract 
in manner deemed unsatisfactory 
constitutes violation of advertising 
for bids requirements of sec. 3709, 
R. S., and credit for any payments 
made under purported contract 
awarded under such circumstances 


will be withheld in responsible 
officer’s accounts. 25 C. G. 859, 
al ci alee 


Cost-plus—advertising and public relations 
expenses—institutional or industrial ad- 
vertising expenses incurred by cost-plus 
aircraft contractor in order to offer financial 
support to trade and technical journals 
disseminating trade and technical informa- 
tion of interest to aircraft industry are not 
reimbursable under contract providing for 
determination of allowable items of cost 
in accordance with T. D. 5000______- — 

Damages—damage to public buildings under 
construction. See Public Buildings. 

Discounts: 

Commencement of discount period—date 
of invoice v. date of mailing—where, 
under contract for purchase of coal pro- 
viding for cash discount for payment 
within designated number of days from 
date of invoice, covering invoices are 
dated day of shipment notwithstanding 
fact that such invoices are not actually 
mailed until later date when pertinent 
invoice information as to weight of cars, 
etc., has been received from carrier, dis- 
count period should be computed from 
date of mailing, as shown by postmark 
on envelope, rather than from date of 
invoice........ at edaheheaniameenenaes 
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CONTRACTS—Continued. Page | CONTRACTS—Continued. 
Discounte—Continued. Increased costs—Continued. 
Discount provision on invoice but not in Wages—Continued. 
contract—where supplies were furnished contractor to make retroactive wage 
under contracts providing for net prices, payments affords no basis for reform- 
without prompt payment discount, but ing release, so as to authorize payment 
invoices submitted over considerable to contractor of additional costs result- 
period of time contained offers of dis- ing from wage adjustments, on ground 
count typed or stamped thereon, con- that release was executed through 
tractor’s contention that such offers of mutual mistake in that parties under- 
discount were typed or stamped in error stood at time that no retroactive wage 
may not be regarded as legal basis for payments would be required -___- 
refund of discount taken by Govt. in Leases. See Leases. 
making payment within discount pe- Mistakes—bids. See Bids, mistakes. 
riods stipulated on invoices 890 Modification: 
Fiscal year limitations. See Appropria- After performance and payment—replace- 
tions, fiscal year. ment work incident to damage to con- 
Increased costs: tract work—where construction contract 
Extra work: has been completed and final payment 
Replacement work incident to damage has been made, there no longer exists 
to contract work: contract which legally may be modified 
Where construction contract has been or amended, and, therefore, change 
completed and final payment has order, order for extra work, or supple- 
been made, there no longer exists mental contract may not subsequently 
contract which legally may be modi- be issued to reimburse contractor for 
fied or amended, and, therefore, additional work not contemplated by 
change order, order for extra work, original contract in restoring property 
or supplemental contract may not damaged by negligence of Govt. employ- 
subsequently be issued to reimburse ee prior to final acceptance 
contractor for additional work not 
contemplated by original contract in 
restoring property damaged by neg- 
ligence of Govt. employee prior to 
final acceptance 
Work performed by construction con- 
tractor, pursuant to express agree- 
ment, in replacing property damag- 
ed by negligence of Govt. employee 


Wage rate increases—existing fixed-price 
and time and material ship-repair con- 
tracts or fixed-price ship construction 
contracts, not containing labor escalator 
clauses except for wage increases granted 
pursuant to Govt. mandatory orders, 
may not be amended so as to reimburse 
contractors for cost of putting into effect 
voluntary retroactive wage increase 


prior to final acceptance may not adopted by National Shipbuilding Wage 
be regarded as ‘‘extra work’”’ or work Conference on Feb. 18, 1946 


“due to changes in drawings or spe- 
cifications,’’ since contractor was not 
obligated to perform such work 
under original contract provisions, 
and, therefore, payment for such 
work—being separate and apart 
from original contract—is charge- 
able to applicable fiscal year appro- 
priation current when agreement 
was entered into and not to one cur- 
rent at time original contract was 
entered into 
Wages: 

Contract modification to reimburse con- 
tractors for rate increases. See Con- 
tracts, modification, wage rate increases. 

Retroactive wage increases—effect of 
prior execution of release—where Gov- 
ernment has been released from “any 
and all claims and demands” arising Releases: < 
out of work required by contract Construction generally—while release has 
change order containing labor escala- for its primary rule of construction in- 
tor clause, fact that National War tention of parties, such intention must 
Labor Board thereafter reversed its be ascertained from words used in in- 
prior decision denying wage increase to strument, and not from matters dehors 
contractor’s employees and required writing 


Officers’ and employees’ pecuniary, etc., 
interest—Government personnel contract- 
ing with the Government. See Officers and 
Employees, contracting with the Govern- 
ment, 

Payments—underpayments generally—ef- 
fect of acquiescence—acquiescence by con- 
tractor in payment by Govt. of smaller 
amount than due under contract not pro- 
viding for prompt payment discount, but 
under which Govt. made payment over 
considerable period of time on basis of 
invoices erroneously carrying offers of dis- 
count, which errors were not timely 
brought to attention of admin. office, bars 
contractor from recovery of full contract 
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Page | CORPORATIONS—Continued. Page 
Government—Continued. 


Effect on subsequent claims—retroactive 
wage increases of contractor’s employ- 
ees—where Government has been re- 
leased from ‘‘any and all claims and de- 
mands” arising out of work required by 
contract change order containing labor 
escalator clause, fact that National War 
Labor Board thereafter reversed its prior 
decision denying wage increase to con- 
tractor’s employees and required con- 
tractor to make retroactive wage pay- 
ments affords no basis for reforming re- 
lease, so as to authorize payment to con- 
tractor of additional costs resulting from 
wage adjustments, on ground that re- 
lease was executed through mutual mis- 
take in that parties understood at time 
that no retroactive wage payments would 


resulting from injuries to persons or 
property caused by torts or negligence of 
Govt. employees 


COURTS: 
Additional bailiffs—application of Federal 


Employees Pay Act, in general—additional 
bailiffs appointed by U. S. marshals at 
specified per diem rate of compensation, 
as provided by sec. 5, act of Dec. 7, 1944, 
are to be regarded as in executive branch 
with basic rates of compensation “‘specifi- 
cally prescribed by statute, ‘‘within mean- 
ing of sec. 602 (b), Federal Employees Pay 
Act of 1945, and entitled to basic compen- 
sation increase and, in proper cases, to 
overtime compensation under secs. 405 and 
201 of act, respectively, rather than as in 
judicial branch and entitled to basic com- 


be required. --------.------- —eteeaeeee pensation increase and temporary percent- 
Sales of Government property. See Sales. age addition to compensation provided by 


Supplemental. See Contracts, modification. secs. 521 and 522, respectively_...- 
wees” - 5 geen ASSOCIATIONS, District of Columbia inferior: 
ETC.: 


Traveling expenses. See Traveling Expenses, Judges: 


conventions, conferences, etc. 


CORPORATIONS: 
Government: 


Audit of accounts by General Accounting 
Office, in general—mixed-ownership 
corporations—provisions of sec. 5 (a), act 
of Feb. 24, 1945, requiring audit by G. A. 
O. of financial transactions of ‘‘all Gov- 
ernment corporations” are applicable 
not only to wholly-owned Government 
corporations but, also, to mixed-owner- 
ship corporations such as Federal Deposit 
Insurance Corp 

“Head” defined—in view of provisions of 
sec. 4 (c), act of June 11, 1942, as amended, 
that management of Smaller War Plants 
Corp. “‘shall be vested in a board of five 
directors,’’ all of members of board—not 
Chairman alone, even though designated 
by the President, by and with advice 
and consent of the Senate, and compen- 
sated at rate in excess of that authorized 
for other members of board—constitute 
“head” of Corporation within meaning 
of sec. 102 (a), Federal Employees Pay 
Act of 1945, so that entire board is ex- 
cluded from benefits thereof 

PoWer “to sue and be sued” as authorizing 
use of funds for settlement of claims 
arising out of employees’ torts or negli- 
gence—Virgin Islands Co. (Govt. cor- 
poration), having been granted power 
“to sue and be sued”—which power in- 
cludes suits arising from torts—may use 
funds derived from operation of com- 
pany for payment of amount of compro- 
mise settlement of claim for damages 
arising out of personal injuries resulting 
from accident caused by employee’s 
negligence, even though such funds are 
considered to be “‘public funds” which 
generally are not available for damages 


Status as being under judicial branch 
of U. S. Government—judges of Mu- 
nicipal Court for Dist. of Col. are 
“officers * * * inorunder * * * 
the judicial branch of the Government 
whose compensation is not fixed in 
accordance with the Classification 
Act * * *,” within meaning of sec. 
101 (c), Federal Employees Pay Act of 
ec ae : 

Status as “Federal judges”—judges of 
Municipal Court for Dist. of Col. are 
not “Federal judges” excluded from 
coverage of Federal Employees Pay 
Act of 1945 by sec. 102 (a) (2) thereof- 


Official reporters: 


Compensation: 

Applicability of Federal Employees Pay 
Act—court reporters, Federal district 
courts, appointed pursuant to act of 
Jan. 20, 1944, whose annual salaries 
are fixed and adjusted from time to 
time in accordance with prevailing 
local rates by Judicial Conference of 
Senior Circuit Judges, are to be re- 
garded as having their compensation 
fixed and adjusted by administrative 
authority similar to wage board within 
meaning of exclusion provisions of sec. 
102 (c), Federal Employees Pay Act 
of 1945, and, therefore, not entitled to 
increase in basic compensation and 
temporary percentage addition to 
compensation prescribed by secs. 521 

Effective date of changes in—changes 
in annual] salaries or transcript fees 
payable to Federal district court 
reporters, which are fixed by Judicial 
Conference of Senior Circuit Judges 
pursuant to act of Jan. 20, 1944, cannot 
be made effective retroactively_... - 
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COURTS—Continued. 

Official reporters—Continued. 

Lump-sum leave payment upon appoint- 
ment from regular court position— 
Federal district court employee who 
resigned as deputy clerk, position under 
leave system, and was appointed effec- 
tive next day as court reporter in same 
court, position not under any leave 
system, is entitled under act of Dec. 21, 
1944, to lump-sum paytent for accumu- 
lated and current accrued annual leave 
to her credit on date of resignation 

Status generally—court reporters 
Federal district courts, who, although 
employed under permanent appoint- 
ments pursuant to act of Jan. 20, 1944, 
on annual salary basis, are permitted to 
collect fees from both private parties and 
Govt., and have no regular tour of 
duty—individual reporter being subject 
to the call of the conrt when his services 
are needed—are to be regarded as part 
time or intermittent employees within 
meaning of sec. 6.1 (e), Annual and Sick 
Leave Regs., and, as such, excluded 
from annual leave benefits provided by 
act of Mar. 14, 1936, and regulations --_. 

COURTS MARTIAL: 

Forfeiture of pay and allowances. See 

Pay, checkages and forfeitures. 
DAMAGES: 

See Leases, damages; Property, private, 
damage, loss, or destruction; Property, 
public, damage, loss, or destruction. 

DECEDENTS’ ESTATES: 

Gratuities—six months’ death. 

tuities, siz months’ death. 
DEFENSE PLANT CORPORATION: 

Vessels: 

Damages: 

Interagency claims: 

In view of holding in Defense Supplies 
Corp. v. U. S. Lines Co., 148 F. 2d 
311, that Govt. corporetion cannot 
maintain suit in admiralty against 
Govt. department, Navy Dept. 
would have no valid claim against 
Inland Waterways Corp. or Defense 
Plant Corp. for damage to its vessels 
by corporation vessels, and, since 
Navy Dept. may not pay damages 
to said corporations, there is no 
objection to mutual walver of 
SN os cn cacencceans 

Navy Dept. appropriations are not 
available to pay claims for damages 
caused by Navy Dept. vessels to 
vessels or other property of Inland 
Waterways Corp. or Defense Plant 
Corp. both of which are instrumen- 
talities. of U.S. performing govern- 
mental functions with Federal 


See Gra- 
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DELEGATION OF AUTHORITY: 
Administrative officers: 
Transportation of dependents: 

In general: 

In absence of statutory provision 
otherwise, authority of ‘‘head of the 
department or agen*y concerned” 
to authorize payment of transporta- 
tion expenses of employee’s im- 
mediate family in connection with 
permanent change of station, as 
provided by sec. 201 (a), Independ- 
ent Offices Appro. Act, 1946, may 
not be delegated to subordinate-__- 

Requirement in sec. 201 (a), Independ- 
ent Offices Appro. Act, 1946, that 
authorization for transportation 
expenses of employee’s immediate 
family in connection with perma- 
nent change of station be “in the 
order directing such transfer,” is 
not satisfied by establishment, by 
head of department, of “‘standards” 
for use of subordinate officials in 
directing such transportation in 
individual cases. - -. 

DEMOTION: 
See Compensation, reduction. 
DEPARTMENTS AND ESTABLISH- 
MENTS: 
Heads: 
Scope of term “head,” in general: 

In view of provisions of sec. 4 (c), act of 
June 11, 1942, as amended, that mare 
agement of Smaller War Plants Corp. 
“shall be vested in a board of five 
directors,” all of members of board— 
not Chairman alone, even though 
designated by the President, by and 
with advice and consent of the Senate, 
and compensated at rate in excess 
of that authorized for other members 
of board—constitute ‘‘head” of Cor- 
poration within meaning of sec. 102 
(a), Federal Employees Pay Act of 
1945, so that entire board is excluded 
from benefits thereof... 

Where management and control of 
particular Govt. activity has been 
vested by statute in board of directors, 
duties and responsibilities of such 
board are duties and responsibilities 
of all of members of board acting as 
body and no one member may exercise 
any greater authority than that 
exercised by other members with 
respect to management, control, and 
policies of particular activity, even 
though he may occupy particular 
status on board such as chairman or 
president, and, therefore, board itself, 
and not merely president or chairman 
thereof, is head of such Govt. agency-- 

Services bet ween—loan of equipment. See 
Property, public, damage, loss, or destruc- 
tion; Property, public, interagency, etc., 
loans. 
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Savings. See Savings Deposits. 


DETAILS: 


Status of extra compensation paid during 
special-duty detail—extra compensation of 
$600, $240, and $120 per annum, payable 
under act of May 27, 1924, as amended, to 
members of Metropolitan police force only 
for periods they are detailed for special 
services or duties, does not constitute part 
of members’ basic salary and, therefore, is 
not subject to percentage increase in annual 
basic salary authorized for such members 
by sec. 1, act of July 14, 1945, or to percent- 
age increase in lieu of overtime pay, etc., 
authorized by sec. 2 of said act..........._. 

DISBURSING OFFICERS AND 

AGENTS: 

Accounts—exceptions—limitation on life of 
exceptions granted under Gen. Reg. 102, 
Revised—Gen. Reg. 102, Second Revision, 
i RE ai a 

DISCHARGES AND DISMISSALS: 

See, also, Officers and Employees, separation 
from service. 

“Place of discharge’”’ in general—enlisted 
man’s “place of discharge’’ for purpose of 
travel allowance is place where his dis- 
charge was actually delivered and received 
by him, provided he was at that place in 
obedience to orders__............-.----...- 


DISCOUNTS: 


See Contracts, discounts. 
DISTRICT OF COLUMBIA: 


Employees—com pu tation of compensation of 
alternate lawyer member, Commission on 
Mental Health—in computing compensa- 
tion of alternate lawyer member of Dist. of 
Col. Commission on Mental Health, under 
provisions of sec. 2, act of June 8, 1938, as 
amended, that such alternate member 
shall receive, for each day of actual service, 
same compensation as fixed for permanent 
lawyer member in accordance with Classi- 
fication Act of 1923, as amended, there 
should be included any automatic within- 
grade salary advancements which have 
accrued to such permanent member by 
reason of said Classification Act, as 


Funds, Federal loans: 
Availability for procurement of engineer- 
ing, etc., services without advertising— 
engineering services proposed to be fur 
nished by partnership to Dist. of Col. in 
connection with planning, with funds 
advanced under authority of War Mo- 
bilization and Reconversion Act of 1944, 
of public works preparatory to construc- 
tion may not be regarded as personal 
services within meaning of exception to 
advertising for bids requirements of sec. 
3709, R. 8.; however, advertising would 
not be required as condition to execution 
of contract with particular engineers of 
partnership who actually would perform 
iineisenevcmndkdcascce 
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Funds, Federal loans—Continued. 
Availability for procurement of personal 
services by private contract—funds ad- 
vanced—as distinguished from funds 
directly appropriated—to Dist. of Col. 
with provision for repayment, in same 
manner and for the same general purpose 
(planning of public works preparatory to 
construction) as advances to various 
States, pursuant to sec. 501, War Mo- 
bilization and Reconversion Act of 1944, 
are available for procurement of engi- 
neering, etc., services by outside con- 
tract in lieu of having such services per- 
formed by Dist. of Col. personnel... ..- 
Laws applicable to expenditures, in gen- 
eral—funds advanced to Dist. of Col. 
under sec. 501, War Mobilization and 
Reconversion Act of 1944, to aid in 
financing cost of preparation of plans, 
ete., preliminary to construction of 
public works—there being nothing in 
statute indicating manner in which such 
work should be accomplished—are re- 
quired to be expended in accordance 
with laws applicable to expenditures by 
RE sii weve cdittenticdindcstan- 
Personal services procurement by private 
contract—in view of provisions of act of 
Aug. 14, 1894, as amended, establishing 
board of assessors to assess all personal 
property in Dist. of Col. subject to taxation 
“at not less than the full and true value 
thereof in lawful money,” services of such 
assessors, rather than services of private 
contractor, should be used in appraising 
personal property belonging to deceased 
persons’ estates to be disposed of by prop- 
erty clerk of Metropolitan Police Dept. 
under Sec. 159, Title 4, Dist. of Col. Code_. 

Police: 
Compensation. 

Retirement: 

Deductions: 
Compensation on which computed— 
percentage increase in annual basic 
salaries of members of ane 
police force authorized by sec. 2, act 
of July 14, 1945, for overtime, ‘ete. 
regularly required of all members is 
permanent addition to salaries of 
such employees and is to be paid as 
compensation for services rendered, 
and, therefore, such increase con- 
stitutes part of their “monthly pay” 
subject to deduction of 34% percent 
for benefit of policemen and fire- 
men’s relief fund under sec. 5, act of 
July 1, 1930- 


See Compensation. 


Repayment of eianente as condi- 
tion to reemployment—members of 
Metropolitan police force, U. 8. park 
police, and White Housé police force 
returning from military duty may 
not, after reappointment, refund in 
installments amount of retirement 
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DISTRICT OF COLUMBIA—Con. 


Police—Continued. 
Retirement—Continued. 
Deductions—Continued. 
deductions withdrawn from policc- 
, men and firemen’s relief fund; 


rather, under sec. 5, act of July 1, 

1930, full amount withdrawn must 

be refunded as prerequisite to re- 
appointment, such being require- 
ment of order of Aug. 3, 19387, by 
Board of Commissioners, Dist. of 
Col., in furtherance of said act, 
which order—having force and effect 

of law—may not be waived in par- 
eee nebincunuiumninn 
Register of Wills—employees’ status under 
Federal Employees Pay Act, in general— 
employees of Office of Register of Wills for 
Dist. of Col. whose compensation is fixed 
administratively in accordance with 
Classification Act are to be regarded as 
employees in judicial branch who occupy 
positions “subject to the Classification 
Act” within meaning of Federal Em- 
ployees Pay Act of 1945. 22 C. G. 685, 
distinguished_. ._....--- 


DIVORCE: 


Rental, quarters, and subsistence allow- 
ances: 
Effect of Mexican decree: 

Even if doubts with respect to validity 
of officer’s Mexican divorce decree are 
removed by finding of competent juris- 
diction in U. 8. that decree is invalid, 
officer, having repudiated his obliga- 
tion to provide for his first wife upon 
his purported marriage with another 
woman after such divorce decree, 
would not be entitled, on account of first 
wife, to increased rental and subsist- 
ence allowances as for officer with 
“lawful wife” within meaning of sec. 4, 
Pay Readjustment Act of 1942___..... 

In absence of decision by court of com- 
petent jurisdiction in U. S. recognizing 
validity of foreign (Mexican) decree 
of divorce of Navy officer and his wife 
domiciled in U. 8., officer’s subsequent 
marriage will not be recognized by 
this office as entitling him to increased 
rental and subsistence allowances on 
account of “lawful wife,” within 
meaning of sec. 4, Pay Readjustment 
Act of 1942 

Minor children—occupancy of assigned 
quarters prevented by divestment of 
parental control and custody—provisions 

of sec. 6, Pay Readjustment Act of 1942, 

as amended, under which officer is en- 

titled to rental allowance as for depend- 
euts if they are prevented “by reason of 
orders of competent authority” from 
occupying assigned quarters at his per- 
manent station, have no effect to author- 
ize payment of rental allowance to 
divorced naval officer, while at foreign 
station, on account of minor child born 
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Rental, quarters, and subsistence allow- 
ances—Continued. 
of his dissolved marriage, where officer 
has been divested of parental contro! 
and custody of child so that he would be 
prevented from taking child to station 
irrespective of whether travel of depend- 
ents thereto is administratively prohi- 


DONATIONS: 


Gifts, bequests, etc., to National Park 
Trust Fund. See Funds, trust, Nutional 
Park Trust Fund. 

EMPLOYEES: 

See Officers und Employees. 
SINLISTMENT ALLOWANCE: 
See Gratuities, enlistment allowance. 

ENLISTMENTS: 

Time lost due to venereal disease—in view 
of proviso to sec. 2, act of Sept. 27, 1944, 
that venereal disease incurred duriug 
naval service shall not be presumed to be 
due to “willful misconduct” if Navy regu- 
lations requiring person to report and re- 
ceive treatment are complied with, time 
lost from duty by enlisted man because of 
such disease may not be regarded as ab- 
sence from duty due to misconduct which 
is required to be made good under act of 
Aug. 29, 1916, as amended, but may be 
counted as service for longevity pay and 
reenlistment allowance purposes provided 
he reports and receives treatment for such 


Interagency, etc., loans. See Property, pub- 
lic, interagency, etc., louns. 

Rental agreements. See Rental Agreements. 

ESTATES OF DECEDENTS: 

See Decedents’ Estates. 

FAMILY ALLOTMENT AND AL- 
LOWANCE: 

Pay deductions account occupancy of public 
quarters by dependents receiving family 
allowance. See Quarters, pay deductions 
account occupancy by dependents receiving 
family allowance. 

Pay deductions on account of: 

Effect of court-martial forfeitures of pay: 
Family allowance deduction required 
by sec. 106 (a), Servicemen’s De- 
pendents Allowance Act of 1942, as 
amended, which is past due from 
Army enlisted man for prior months 
takes precedence over application of 
court-martial forfeiture upon remis- 
sion of unexecuted portion in subse- 
quent month, and, therefore, where 
such accumulated charges equal or 
exceed monthly pay accrued prior to 
date of remission, there is no pay avail- 
able for forfeiture; however, if such 
accumulated charges are less than 
such accrued pay, balance, after ac- 
cumulated charges are deducted, is 
available for application of forfeiture 
pursuant to E. O. No. 8727..-.------- 
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FAMILY ALLOTMENT AND AL- 

LOWANCE—Continued. 

Pay deductions on account of—Continued. 
Effect of court-martial forfeitures of 
pay—Continued. 

Where monthly pay of Army enlisted 
man is insufficient to cover both de- 
duction for family allowance required 
by sec. 106 (a), Servicemen’s Depend- 
ents Allowance Act of 1942, as amend- 
ed, and amount of court-martial for- 
feiture, unexecuted portion of which 
was remitted during month, total 
monthly pay—as distinguished from 
pay accrued up to date of remission— 
first should be reduced by amount re- 
quired by said sec. 106 (a), and remain- 
ing balance of pay otherwise available 
for forfeiture, pursuant to E. O. No. 
8727, should be applied in satisfaction 
of forfeiture prorated to date of re- 


FEES: 
Conciliation and supervising conciliation 
commissioners. See Commissioners. 
Licenses. See Licenses. 
FORMS: 
Accounting: 

Individual Pay Card—Form 1127, Re- 
vised—procedure for use—Gen. Reg. 102, 
Second Revision, June 28, 1946......_- 

Leave Record—Form 1137—procedure for 
use—Gen. Reg. 102, Second Revision, 
I icahitesncees cue caieemn oe 

Pay Roll Change Slip—Form 1126—pro- 
cedure for use—Gen. Reg. 102, Second 
Revision, June 28, 1946............-.. 

Pay Roll Control Register—Form 1125— 
procedure for use—Gen. Reg. 102, 
Second Revision, June 28, 1946........ 

Pay Roll for Personal Services—Form 
1128—procedure for use—Gen. Reg. 
102, Second Revision, June 28, 1946___. 

Time and Attendance Report (individual) 
—Form 1130, Revised—procedure for 
use—Gen. Reg. 102, Second Revision, 
PEE Si antisichdudadbantesadnionnsane 

Time and Attendance Report (short form) 
—Form 1135—procedure for use—Gen. 
Reg. 102, Second Revision, June 28, 


Time and Attendance Report (long form) 
—Form 1136—procedure for use—Gen. 
Reg. 102, Second Revision, June 28, 


Vouchers. 
FUNDS: 

General Supply Fund. 
Fund. 

Trust—National Park Trust Fund—credit- 
ing, as “donations,” of fees or charges for 
motion picture filming privilege—fees or 
charges collected for privilege of filming 
motion pictures in national parks are to 
be considered as “‘revenues of the national 


See Vouchers. 


See General Supply 
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parks” within purview of act of June 12, 

1917, as amended, which are required to 

be covered into Treasury to credit of ap- 

propriate miscellaneous receipt account, and 
may not be administratively regarded as 
donations for purpose of crediting them, 
pursuant to sec. 2, act of July 10, 1935, to 
“National Park Trust Fund’’.......... 
FURLOUGHS: 
See Leaves of Absence, without pay. 
GENERAL ACCOUNTING OFFICE: 

Audit: 

Exceptions. See Disbursing Officers and 
Agents, accounts, exceptions. 

Government corporations, in general. See 
Corporations, Government, audit of ac- 
counts by General Accounting Office, in 
general. 

Circular letters—transportation—requests— 
exchange for railroad tickets—A-14235, 
EE oi cadntmnnntkaoiaedGuientnnns 

Jurisdiction—appointments, reappointments 
and reinstatements—after military duty— 
whether employee, upon restoration after 
military service, has been “restored” to 
his former position or to position of “‘like 
seniority, status, and pay” within mean- 
ing of sec. 8, Selective Training and Service 
Act of 1940, as amended, is not for determi- 
nation by G. A. O. but by administrative 
offices jointly with Civil Service Com.; 
however, G. A. O. is not precluded from 
deciding questions of salary and proper use 
of public funds after proper determination 
has been made that employee has or has 
not been restored to position in accordance 
kts eisicnsedediesetnvddsceces 

Regulations: 

Cost-of-living, etc., allowances—foreign 
service—voucher forms and procedure— 
Ble. 006, Bier. B, 1B0B....cccscodcsescccese- 

Expenses of transportation of transferred 
civilian employees’ families—No. 88, 
Revised, Supp. 1, Mar. 4, 1946........._ 

Pay rolle—simplified procedure and forms 
for civilian per annum employees—No. 
102, Second Revision, June 28, 1946._.... 

Revised, amended, or rescinded: 

No. 76, June 29, 1931, rescinded... _... 
No. 97, Apr. 13, 1943, and Supp. 1, Dec. 

8, 1943, rescinded... _ _.. sebtetcheeese 
No. 102, Revised, Dec. 7, 1945, rescinded. 

Transportation: 

Billing forms and procedure—No. 97, 
Revised, Jan. 21, 1946................. 
Bill of lading forms and procedure—No, 
97, Revised, Jan. 21, 1946... .. ......... 
Voucher forms and procedure—No. 97, 
BE, FUE. Oly Mi cccccusppeccencce 

Travel by privately owned automobile— 
dependents of transferred civilian em- 
ployees—No. 88, Revised, Supp. 1, 
tiem eiccacen vin eas 
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GENERAL SUPPLY FUND: 
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Charging of money equivalent of unused 
annual leave to annual operating expense 
—in case of employees compensated in 
whole with moneys from General Supply 
Fund which, under act of Feb. 27, 1929, 
as amended, is made permanently avail- 
able—as distinguished from annual appro- 
priations subject to fiscal year limitations 
—amount equivalent to compensation for 
unused annual leave accrued during any 
fiscal year, computed on basis of em- 
ployees’ salary rates at close of fiscal year, 
may be charged as contingent liability to 
annual operating expense of fund appli- 
cable to that fiscal year. 24 C. G. 578, 
distinguished 


GRATUITIES: 


Aviation reserve officers’ lump sum payments. 
See Pay, aviation duty, aviation reserve offi- 
cers’ lump-sum payments. 

Enlistment allowance: 

Coast Guard service preceding prior enlist- 
ment in Regular Navy—under sec. 8, 
Armed Forces Voluntary Recruitment 
Act of 1945, authorizing ‘‘all continuous 
active Federal service in * * * the 
Navy, Marine Corps, or Coast Guard, 
or any reserve component thereof” to be 
credited as active enlisted service for 
enlistment allowance purposes upon 
enlistment or reenlistment in Regular 
Navy on or after Feb. 1, 1945, man who 
enlisted in Regular Navy upon discharge 
from Coast Guard prior to said act when 
no enlistment allowance was payable 
upon such enlistment on basis of Coast 
Guard service and who reenlisted in 
Regular Navy subsequent to said date is 
entitled to enlistment allowance com- 
puted on his Coast Guard and Regular 
DON CIOs cic cerittinsdtonionenmiibioee 

Entitlement upon reenlistment in Regular 
Navy more than 3 months after transfer 
to Fleet Reserve—under sec. 8, Armed 
Forces Voluntary Recruitment Act of 
1945, it is immaterial whether prior ‘‘con- 
tinuous active Federal service’’ for enlist- 
ment allowance purposes consists of ac- 
tive service in Regular Navy, reserve 
component, or combination thereof, so 
long as there have been no interruptions 
of more than 90 days between periods of 
such service, and, therefore, fact that 
enlisted man’s reenlistment in Regular 
Navy on or after Feb. 1, 1945, was not 
accomplished until after 3 months from 
date of his transfer to Fleet Reserve 
would not affect his right to enlistment 


Good-faith enlistment requirement, in 
general—while literal requirements, for 
enlistment allowance purposes, of pro- 
visions of sec. 10, Pay Readjustment Act 
of 1942, as amended, are met when 
man actually reenlists within required 
time, statute also contemplates that en- 
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Enlistment allowance—Continued. 
listment or reenlistment be entered into 
in good faith, that is, at least with inten- 
tion and expectation of actually serving 
CGS. dees cedicskteadicess. 
Reenlistment followed by retirement re- 
quest—enlistment allowance authorized 
by sec. 10, Pay Readjustment Act of 
1942, as amended, may not be paid for 
enlistment entered into by Army enlist- 
ed man who, after application for retire- 
ment and while on “retirement fur- 
lough,” requested that his application 
for retirement be canceled and that he be 
discharged so that he could reenlist pur- 
suant to act of June 1, 1945, but, who 
upon reenlistment, resubmitted his ap- 
plication for retirement effective upon 
expiration of uncompleted portion of his 
“retirement furlough” 


Regular Army enlisted men reenlisting 
upon discharge from temporary higher 
grades—permanent or temporary grade 
as basis for computation—in case of regu- 
lar Army enlisted men having perma- 
nent status below third grade who are 
reenlisted in Regular Army under au- 
thority of act of June 1, 1945; after their 
honorable discharge while temporarily 
serving in Army of U. 8. as noncommis- 
sioned officers of first three grades, en- 
listment allowance authorized by sec. 
10, Pay Readjustment Act of 1942, should 
be computed on basis of rate applicable 
to first three grades—grades actually 
held at time of discharge—rather than 
lower rate applicable to permanent 


Retroactive operation of sec. 8, Armed 
Forces Recruitment Act of 1945—provi- 
sions of sec. 8, Armed Forces Voluntary 
Recruitment Act of 1945, approved Oct. 
6, 1945, having been made retroactive in 
effect with respect to all enlistments or 
reenlistments in Regular Navy on or 
after Feb. 1, 1945, fact that enlistment 
allowance for enlistment entered into on 
or after that date may have been paid 
prior to enactment of act would not affect 
enlisted man’s right to increased bene- 
fits provided thereby. -.........-...-- = 


Time to be included in computation: 

Aviation cadet service—active service as 
appointed Naval aviation cadet may 
be regarded as ‘‘active Federal service’”’ 
“in Navy for purpose of computing en- 
listment allowance, pursuant to sec. 8, 
Armed Forces Voluntary Recruitment 
Act of 1945, upon enlistment in Regu- 
lar Navy subsequent to Feb. 1, 1945, 
irrespective of whether such service be 
considered as having more the attri- 
butes of commissioned or enlisted 
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GRATUITIES—Continued. 
Enlistment allowance—Continued. 
Time to be included in computation—Con. 








Commingling of reserve and regular 
service—under sec. 8, Armed Forces 
Voluntary Recruitment Act of 1945, it 
is immaterial whether prior ‘‘continu- 
ous active Federal service’’ for enlist- 
ment allowance purposes consists of ac- 
tive service in Regular Navy, reserve 
component, or combination thereof, 
so long as there have been no interrup- 
tions of more than 90 days between 
periods of such service................ 

Fractional year’s service—fractional part 
of year’s service may not be included 
in computation of enlistment allow- 
ance pursuant to sec. 8, Armed Forces 
Voluntary Recruitment Act of 1945... 

Grace period between enlistments—no 
Part of 90-day grace period granted by 
sec. 8, Armed Forces Voluntary Re- 
cruitment Act of 1945, during which 
enlisted man may reenlist and be paid 
authorized enlistment allowance, is 
authorized to be counted as period of 
“continuous active Federal Service” 
in computing enlistment allowance, 
notwithstanding fact that such period 
is not to be regarded as breaking con- 
tinuity of service so as to cut off credit 
for prior actual service...............- 

In general—under provisions of sec. 8, 
Armed Forces Voluntary Recruitment 
Act of 1945, enlistment allowance of 
persons who have been paid previous 
enlistment allowance and who enlist 
or reenlist in Regular Navy on or after 
Feb. 1, 1945, is for computation on basis 
of all continuous active Federal service 
performed since payment of last previ- 
ous enlistment allowance otherwise 
was due and payable—not date pay- 
ment actually was effected; and enlist- 
ment allowance of such persons who 
have not been paid previous enlist- 
ment allowance is for computation on 
basis of all such service performed im- 
mediately preceding such enlistment 

Naval Reserve service—in computing 
enlistment allowance, pursuant to sec. 
8, Armed Forces Voluntary Recruit- 
ment Act of 1945, of enlisted man upon 
his enlistment in Regular Navy follow- 
ing period of enlistment and one ex- 
tension thereof in Naval Reserve, 
there may be included all ‘continuous 
active service in Naval Reserve... - 

Period in temporary higher rank—even 
through enlistment allowance was not 
paid Regular Navy enlisted man for 
reenlistment on Mar. 1, 1935, or for 
extension thereof on Mar. 1, 1939, due 

to suspension of such payments during 

fiscal years 1933 through 1939, or for 
reenlistment in 1942 while holding 
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GRATUITIES—Continued. 
Enlistment allowance—Continued. 
Time to be included in computation—Con. 
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temporary commission under act of 
July 24, 1941, as amended, all such 
coatinuous active service, including 
temporary commissioned service, may 
be counted in computing enlistment 
allowance, pursuant to sec. 8, Armed 
Forces Voluntary Recruitment Act of 
1945, upon his reenlistment in Regular 
Navy on or after Feb. 1, 1945 


Period of arbitrary extension of enlist- 


ment account missing or prisoner-of- 
war status—in computing enlistment 
allowance, pursuant to sec. 8, Armed 
Forces Voluntary Recruitment Act of 
1945, of enlisted man who reenlisted in 
Regular Navy subsequent to Feb. 1, 
1945, there may be included service 
during arbitrary extension of his en- 
listment pursuant to act of Dec. 13, 
1941, when he was in missing or pris- 
oner-of-war status. - _..- 


Period of suspension of enlistment 


allowance payments (July 1, 1933, to 
June 30, 1939): 

Eventhough enlistment allowance was 
not paid Regular Navy enlisted man 
for reenlistment on Mar. 1, 1935, or 
for extension thereof on Mar. 1, 1939, 
due to suspension of such payments 
during fiscal years 1933 through 1939, 
or for reenlistrrent in 1942 while 
holding temporary commission un- 
der act of July 24, 1941, as amended, 
all such continuous active service, 
including temporary commissioned 
service, may be counted in com- 
puting enlistment allowance, pur- 
suant to sec. 8, Armed Forces Vol- 
untary Recruitme .t Act of 1945, 
upon his reenlistment in Regular 
Navy on or after Feb. J, 1945___.... 

While payment of enlistment allow- 
ances was suspended by various ap- 
propriation acts during period July 1, 
1923, to June 30, 1939, in computing 
enlistment allowance, pursuant to 
sec, 8, Armed Forces Voluntary Re- 
cruitment Act of 1945, of enlisted 
man who reenlisted in Regular Navy 
subsequent to Feb. 1, 1945, there 
may be included “all continuous 
active Federal service’ from time 
his lst enlistment allowance was 
payable (Mar. 30, 1931) to date of 
such reenlistment. ...-..........-- 

Time lost due to venereal disease during 
prior enlistment—in view of proviso 
to sec. 2, act of Sept. 27, 1944, that 
venereal disease incurred during naval 
service shall not be presumed to be 
due to “willful misconduct” if Navy 
regulations requiring person to report 

and receive treatment are complied 
with, time lost from duty by enlisted 
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GRATUITIES—Continued. 
Enlistment allowance—Continued, 

Time to beincluded in computation—Con. 
man because of such disease may not 
be rezarded as absence from duty due 
to misconduct which is required to be 
made good under act of Aug. 29, 1916, 
as amended, but may he counted as 
service for longevity pay and reenlist- 
ment allowance purposes provided he 


various acts, which are under cognizance of 
Bureau of Yards and Docks-............-- 
Furnishings—availability of Navy Dept. 
appropriations for—prohibition in annual 
Naval Appro. Acts against supplying or 
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replacing table linen, dishes, glassware, 
silver and kitchen utensils for use in ‘‘the 
residences or quarters of officers on 
shore’’—which has reference primarily to 
assigned public quarters—does not pre- 
clude use of naval appropriations to pro- 
vide certain furnishings and housekeeping 
essentials in connection with construction 
and rental of emergency housing facilities 


While, generally, husband of employee 
may not be considered dependent, so as 
to avoid 2,500 pound weight limitation 
imposed by sec. 2 of uniform transporta- 
tion-of-household-effects regulations (E. 
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reports and receives treatment for such to naval personnel and their dependents. - 25 
GN. cca. vuenionsbnakieddeeaaeein 415 Pay deductions account occupancy by de- 
Six months’ death—relatives by affinity— pendents of enlisted personnel receiving 
stepbrother’s status—there being no re- family allowance. See Quarters, pay de- 
lationship either by blood or by affinity ductions accourt occupancy by dependents 
between Army enlisted man and his step- receiving family allowance. 
brother, stepbrother may not be consid- Rentals—projects under Navy Dept. con- 
ered as “relative’’ within meaning of six trol—use for operation and maintenance 
months’ death gratuity statute of Dec. 17, expenses—in view of general provisions of 
1919, as amended, so as to be entitled, secs. 3617 and 3618, R. S., and of provisions 
upon death of enlisted man, to payment of sec. 119, Naval Appro. Act, 1945, which 
authorized by statute, even though en- have effect of consolidating all funds allo- 
listed man had designated stepbrother as cated to Navy Dept. under certain acts for 
beneficiary to receive payment. 24 C, G. temporary and low-cost defense housing 
BA, III, siicecnear ccimencucsenee 725 projects and of requiring that all receipts 
Uniforms. See Clothing, uniforms. derived from rental or operation of such 
HAWAII: projects be deposited as miscellaneous re- 
Status of offices or positions under with re- ceipts, all such receipts, including those 
spect to U. S. Govt.—retired Army officer from projects constructed with funds ap- 
appointed by the President as Adjutant propriated directly to Navy Dept., must 
General of Hawaii (32 U. S. Code 12), be covered into Treasury as miscellaneous 
duties of which position are confined to receipts, without deduction for operation 
those prescribed by Territorial laws for and maintenance expenses...........--.-- 25 
which compensation is payable frorr Ter- Renting to Government personnel: 
ritorial funds, is not to be regarded as Availability for rental to commissioned 
holding position “under United States personnel—act of July 2, 1945, which is 
Government” within meaning of sec. 212, permanent legislation, bas effect of per- 
act of June 30, 1932, limiting to $3,000 per mitting military and na\a) personncl— 
annum combined rate of retired pay and irrespective of rank or grade—and their 
civilian compensation, and, therefore, dependents to occupy on rental basis tem- 
may continue to receive retired pay and, porary or emergency housing facilities, 
concurrently, compensation as Adjutant other than “public quarters,” under 
GS (Gusti ciedenbadesestbeca-cctncns §6§89 jurisdiction of any Govt. department or 
HOLIDAYS: agency, regardless of whether such occu- 
See Sundays and Holidays. pancy be on permanent, semi-perma- 
HOSPITALS: nent or temporary basis................ 25 
See Medical Treatment. Effect on right of military, etc., personnel 
HOUSEHOLD EFFECTS: to rental or quarters allowance. See 
Packing, crating, hauling and shipping. See Quarters, quarters allowance; Quarters, 
Transportation, household effects. rental allowance. 
HOUSING: HUSBAND AND WIFE: 
Appropriation available for operation and Divorce. See Divorce. 
maintenance expenses of projects under Husband as being “‘dependent”’ of wife: 
Navy Dept. control—appropriation item, . Husband of employee may not be con- 
“Maintenance, Bureau of Yards and sidered dependent because of temporary 
Docks,” in Naval Appro. Act, 1946, is ex- unemployment due to employee’s per- 
clusiyely available for maintenance and manent change of station, so as to avoid 
operating costs of temporary or emergency 2,500 pound weight limitation imposed 
housing facilities constructed with funds by sec. 2 of uniform transportation-of- 
appropriated directly to Navy Dept. as household-effects regulations (E. O. No. 
well as such housing constructed with 8588) upon transferred employees having 
funds allocated to that department under iene mknvascedeaemixek>tnee 360 
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HUSBAND AND WIFE — Continued. 

Husband as being “dependent” of wife—— 

Continued. 
O. No. 8588) upon transferred employees 
having no dependent, situations might 
arise in individual cases, by reason of 
physical or mental incapacity, in which 
husband could be regarded as employee’s 
dependent 

Marriage—validity—marriage by proxy—in 
absence of decisions by Federal or State 
courts of U. 8. recognizing validity of mar- 
riage by proxy in foreign country (Mexico) 
by two persons domiciled in U. S., such 
marriage will not be recognized by this 
office as entitling officer to increased rental 
and subsistence allowances on account of 
“lawful wife.” 24 C. G. 595, amplified__ 

INLAND WATERWAYS CORPO- 

RATION: 

Vessels: 

Damages: 

Interagency claims: 

In view of holding in Defense Supplies 
Corp. v. U. S. Lines Co., 148 F. 2d 
311, that Govt. corporation cannot 
maintain suit in admiralty against 
Govt. department, Navy Dept. 
would have no valid claim against 
Inland Waterways Corp. or De- 
fense Plant Corp. for damage to its 
vessels by corporation vessels, and, 
since Navy Dept. may not pay 
damages to said corporations, there 
is no objection to mutual waiver of 
SIE co ceubhccssecescenucs 

Navy Dept. appropriations are not 
available to pay claims for damages 
caused by Navy Dept. vessels to 
vessels or other property of Inland 
Waterways Corp. or Defense Plant 
Corp. both of which are instru- 
mentalities of U. 8S. performing 
governmental functions with Fed- 
eral funds 

INTEREST: 

Savings deposits—Navy enlisted men trans- 
ferred to Fleet Reserve and retained on 
active duty—Navy enlisted man trans- 
ferred to Fleet Reserve and retained on 
active duty as reservist for extended 
period is entitled under act of Feb. 9, 1889, 
to make deposits of pay and to be credited 
with accrued interest thereon for period of 
such active duty 

LEASES: 

Damages: 

Premises used for purposes not disclosed 
to and not contemplated by lessor— 
under War Dept. leases executed during 
war emergency for rental of agricultural 
and forest lands at rates based on ap- 
praisal for agricultural purposes, con- 
templated use of property not having 
been made known to lessors because of 
military secrecy requirements, lack of 


Page | LEASES—Continued. 
Damages— Continued. 

knowledge and experience on part of 

contracting officers, or changing require- 

ments arising from war emergency, 

Govt. is liable for damage resulting from 

use for purposes other than reasonably 

contemplated by lessors at time of exe- 
cuting leases, even though leases contain 
no provision to that effect 
Waste—Government liability—in connec- 
tion with War Dept. leases for rental of 
agricultural and forest lands at rates 
based on appraisal for agricultural 
purposes, acts of omission by Govt. or 
acts by third parties, resulting in damage 
to premises from uncontrolled growth of 
weeds and underbrush, unchecked ero- 
sion, failure to maintain premises in 
accordance with practice of good hus 
bandry effecting diminution of fair mar- 
ket value of land, and vandalism to 
buildings, constitute permissive waste 
for which Govt. is liable to lessors, even 
though leases contain no provision to 
‘that effect 
Public property—housing. See Housing. 
Rental of quarters for Government person- 
nel. See Quarters. 
Taking of leasehold interests for Govern- 
ment use: 
Compensation of lessees: 

Condemnation proceedings as condition 
precedent—formal condemnation pro- 
ceedings for taking of temporary use 
of premises occupied by tenants hav- 
ing vested rights of reoccupancy after 
termination of Govt.’s use are not re- 
quired as condition precedent to ad- 
ministrative execution of agreements 
or leases providing for payment to 
tenants of amounts representing fair 
market value of term required by 
Govt.—reasonable moving expenses 
considered—to which they would be 
entitled under or in settlement of 
such condemnation proceedings 

Consequential damages or expenses: 
In connection with administrative set- 

tlement of condemnation proceedings 
for taking of temporary use of prem- 
ises occupied by tenants having 
vested rights of reoccupancy after 
termination of Govt.’s use, amount 
payable to tenants for release of their 
rights of reoccupancy, so that lease 
might be entered into with landlord, 
should not be fixed as exact equiva- 
lent of reasonable moving expenses, 
such expenses being for consideration 
only as bearing on market value of 
interest taken, under principles of 
“just compensation” laid down in 
U. 8S. v. General Motors Corp., 323 
U. S. 373.... Edabaositameretent 
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In determining whether, under U. S. 
v. General Motors Corp., 323 U.S.373, 
reasonable moving expenses of 
tenants having vested rights to 
reoccupy premises after termina- 
tion of use temporarily taken by 
Govt. in condemnation proceedings 
may be considered in fixing fair 
market value of interest taken, it is 
immaterial whether such right of re- 
occupancy is incident to lease term 
itself or incident to right of renewal 
granted under such lease; further- 
more, no distinction need be made 
with respect to tenants having only 
a short term remaining after ex- 
piration of term taken in condem- 
nation proceedings.............-- : 

Leases or agreements in settlement of 
condemnation proceedings for taking 
of temporary use of premises oc- 
cupied by tenants having vested 
rights of reoccupancy after termina- 
tion of Govt.’s use may be ad- 
ministratively executed at fair 
rental value of interest required, 
taking into consideration items of 
consequential damage—moving ex- 
penses, etc.—provable under prin- 
ciples of ‘‘just compensation” laid 
down in U. S. v. General Motors 
Corp., 323 U. S. 373, but lease or 
agreement should not include 
specific provision for payment of 
fixed sum representing such items 
of provable damage---.-.-.......----. 


under act of Dec. 17, 1942, may not, 
upon reemployment in next calendar 
year prior to expiration of leave 
period for which paid, be recredited 
with more than 90 days of unexpired 
leave; and refund covering unexpired 
leave, as required by 1944 act, 
should cover only leave, not exceed- 
ing 90 days, recredited to employee-- 
Effect of termination of national 
emergency increased maximum: 
Annual leave in excess of 60 days— 
but not exceeding 90 days—ac- 
cumulated pursuant to act of Dec. 
17, 1942, during national emer- 
gency declared by the President 
on Sept. 8, 1939, will be available 
for use after termination of such 
emergency period, without limita- 
tion as to time within which it 


While, ordinarily, leave accruing 
during year does not become ac- 
cumulated leave until end of the 
year, annual leave in excess of 60 
days which accrues to employee 
within year in which present 
national emergency is terminated 
may be treated as accumulated 
leave under act of Dec. 17, 1942, 
to extent of leave which shall have 
accrued up to date of such termina- 
tion and whichshall have remained 
unused up to end of year..._.._- 


Monthly, quarterly, fractional month, 


ete., credits: 
Effect of Federal Employees Pay Act, 
in general—for purposes of crediting 


Lessees’ release of reoccupancy rights, in 
general—in connection with administra- 
tive settlement of condemnation pro- 
ceedings for taking of temporary use of 
premises occupied by tenants having 
vested rights of reoccupancy after ter- 
mination of Govt.’s use, agreements 
may be entered into with tenants for 
release of their right of reoccupancy and 
lease executed with landlord..-...--.- 

LEAVES OF ABSENCE: 
Annual: 

Accrual: 

Leave on leave with pay. See Leaves of 

Absence, annual, leave on leave. 

Maximum limitation: 

Effect as to ieave recreditable pon 
reemployment prior to expirat.on of 
period for which lump-sum payment 
made—employee separated from 


permanent employees with annual 
leave in accordance with current- 
ly used leave credit table (4 hours’ 
leave credit for minimum of 7 days’ 
service, with additional credit of 4 
hours after each of 15, 22 and 30 
days’ service within calendar 
month), employees must be on roll 
for prescribed number of days, and, 
during such period, work or other- 
wise be in pay status all of their 
basic work weeks prescribed pursu- 
ant to Federal Employees Pay Act of 
1945, subject to leave credit reduction 
as provided by sec. 4.3, Annual and 
Sick Leave Regs., for periods in 
nonpay status (25 C. G. 147) 

Effect of suspension from duty orother 
leave without pay—in applying sec. 


service at or near end of calendar 
year and paid lump sum under act 
of Dec. 21, 1944, for current accrued 
annual leave plus maximum of 90 
days’ accumulated leave permitted 


4.3, Annual and Sick Leave Regs., 
respecting reductions in leave credits 
for absences “in a nonpay status,” 
in light of Federal Employees Pay 
Act of 1945, there should be counted 
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ete., credite—Continued. 
all days in nonpay status during 
administrative workweek on which 
employee regularly works and re- 
ceives compensation, including Sat- 
urday, “overtime” day (to be re- 
garded as one day whether 4 or 8 
hours’ service be required); and all 
nonpay days, including Sundays, 
within period of leave without pay, 
as distinguished from those at begin- 

ning or end of such period 
Nonwork days following last week of 
service—in order that full annual 
leave credit for Sept. 1945, and 
quarterly leave credit of one-half day 
due as of Sept. 30, pursuant to sec. 
2.1 (a), Annual Leave Regs., may be 
given for purpose of computing 
lump-sum leave payment under act 
of Dec. 21, 1944, of employees whose 
last day of active duty will be Fri- 
day, Sept. 28—last day of their 40- 
hour workweek—administrative ac- 
tion may be taken to separate such 
employees effective Sept. 30, thereby 

including two nonwork days 
30 days’ service in 31-day month—one- 
half day annual leave credit author- 
ized under sec. 2.1 (a), Annual Leave 
Regs., for employees who have been 
continuously employed for entire 
quarter may not be credited to em- 
ployee who was separated from serv- 
ice at close ef business on 30th day of 
3l-day month ending quarter, irre- 
spective of whether any work was 
required to be performed on such 
31st day; instead, employee is limited 
to credit for two days’ annual leave 
for that quarter. 23 C. G. 837 and 

25 id. 212, distinguished 

Administrative authority to confer benefit 
by regulation—authority in sec. 5.2, 
Annual and Sick Leave Regs., for head 
of any Govt. agency to promulgate sup- 
plemental regulations “‘consistent with 
these regulations” for administering 
leave for employees “‘who work 24-hour 
shifts, or other uncommon tours of duty” 
does not authorize issuance of supple- 
mental regulations granting annual leave 
to employees specifically excepted from 
said regulations by provisions of sec. 6.1 


Compensation adjustments for excess. 
See Leaves of Absence, annual, compen- 
sation adjustments for excess. 

Employees anticipating non-return to 
duty on account of disability—where it 
was administratively fintended not 
to accept resignation} of permanent 


Advances—Continued. 
employee tendered near end of a 
calendar year while he was on leave 
due to ill health but to carry him in 
leave status pending action as to appli- 
cation for disability retirement, em- 
ployee is not entitled, at beginning of 
following calendar year, to credit of 26 
days’ annual leave under sec. 2.1, 
Annual Leave Regs. 23 C. G. 837 
Amount determinations—officials for 
whom no official leave records kept—in 
making lump-sum payments for leave 
under act of Dec. 21, 1944, in case of of- 
ficers appointed by President, by and 
with advice and consent of Senate, cer- 
tificate of officer stating amount of un- 
used annual leave to his credit at date of 
separation will be sufficient supporting 
evidence so far as this office is concerned. 
Basis for entitlement generally—entitle- 
ment of particular employee or class of 
employees to benefits of annual leave act 
of Mar. 14, 1936, which is applicable to 
“all civilian officers and employees of the 
United States,’ is not dependent upon 
considerations of whether employed in 
executive, legislative, or judicial brancb 
of Govt., but, rather, is dependent solely 
upon determination of whether nature 
of employment is such as to be consistent 
with grant of leave with pay under said 


Charges for employees having variable 
length workdays—in view of provisions 
of current leave regulations authorizing 
crediting and charging of annual and sick 
leave in units of hours, employees re- 
quired to work daily tours of duty of 
varying lengths from day to day may be 
charged leave on hourly basis, rather than 
on basis of one day’s leave for one day’s 
absence regardless of length of workday 
involved. Rule to contrary in 16 C. G, 
600, 20 id. 170, and 21 id. 621 need no 
longer be applied 

Compensation adjustments for excess— 
separation from service—leave advance 
used as basis for overtime compensa- 
tion—where, on and after effective date— 
July 1, 1945—of Federal Employees Pay 
Act of 1945, employee properly is granted 
advance annual leave during his work- 
week and receives his usual compensa- 
tion for that week, including overtime 
compensation for work on Saturday in 
excess of 40 hours per week, there is no 
requirement under present leave laws 
and regulations, in event of separation 
from service prior to liquidation of leave 
advance, that any adjustment be made 
for overtime compensation received— 
refund at his basic rate, only, for un- 
liquidated period of leave being re- 
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Compensation equivalent payments: 

See, also, Leaves of Absence, annual, 
lump-sum payments. 

Concurrent with other compensation. 
See Compensation, double, leaves of 
absence. 

Rate at which payable—tate inclusive of 
compensation differential—night pay 
differential authorized by sec. 301, 
Federal Employees Pay Act of 1945, 
“for duty’’ within regularly scheduled 
tour of duty—basic workweek of 40 
hours—between 6 p. m. and 6 a. m. 
may not be paid during leave of ab- 
sence with pay or any other periods of 
absence from duty 


Court reporters of Federal district courts, 
in general—court reporters of Federal 
district courts, who, although employed 
under permanent appointments pur- 
suant to act of Jan. 20. 1944, on annual 
salary basis, are permitted to collect 
ftes from both private parties and Govt., 
and having no regular tour of duty—in- 
dividual reporter being subject to the 
call of the court when his services are 
needed—are to be regarded as part time 
or intermittent employees within mean- 
ing of sec. 6.1 (e), Annual and Sick 
Leave Regs., and, as such, excluded 
from annual leave benefits provided by 
act of Mar. 14, 1936, and regulations- -_- 

Days outsid: of basic workweek—in gen- 
eral—provisions of Civil Service regu- 
lations, issued under Federal Employ- 
ees Pay Act of 1945, that ‘‘Leave of ab- 
sence with pay shall not be charged for 
any absence which does not occur dur- 
ing the forty hours prescribed as the 
basic workweek,’’ relate only to officers 
and employees not exempted from pro- 
visions of said act 

Employees temporarily engaged on con- 
struction work at hourly rates—tem- 
porary employees compensated at hourly 
rates, otherwise entitled to earn annual 
leave under act of Mar. 14, 1936, and 
regulations pursuant thereto, when en- 
gaged upon their regular employment, 
do not continue to earn leave during 
periods of short duration when they are 
assigned to construction work, tempo- 
rary employees engaged on construction 
work at hourly rates being specifically 
excluded from operation of said act 

Granting of—national emergency in- 
creased maximum accumulation—effect 
of termination of emergency—while, or- 
dinarily, leave accruing during year does 
not become accumulated leave until end 
of that year, annual in excess of 60 days 
which accrues to employee within year 
in which present national emergency is 
terminated may be treated as accumu- 


lated leave under act of Dec. 17, 1942, 
to extent of leave which shall have ac- 
crued up to date of such termination 
and which shall have remained unused 
wp Geet OF POMianicc sonido. eiesss... 


Heads of departments and establish- 
ments, in general—charges for days 
outside basic workweek—in recording 
charges for annual leave taken by heads 
of Govt. departments, etc., who are 
exempt from provisions of Federal Em- 
ployees Pay Act of 1945 and regula- 
tions thereunder, one day’s leave should 
be charged for absence all day on Sat- 
urday—a day for which 1/360 of their 
annual salary is paid in accordance with 
sec. 6, act of June 30, 1906—although 
that day is ‘“‘overtime’’ day within ad- 
ministrative workweek of agency in- 
volved and no leave is chargeable for 
absences thereon of employees subject 
to said pay act 

Judicial branch employees, in general: 
Annual leave act of Mar. 14, 1936, is ap- 

plicable to employees in judicial 
I EE i isecececcusnsircewnane 
Entitlement of particular employee or 
class of employees to benefits of an- 
nual leave act of Mar. 14, 1936, which 
is applicable to “‘all civilian officers 
and employees of the United States,’’ 
is not dependent upon considerations 
of whether employed in executive, 
legislative, or judicial branch of Govt., 
but, rather, is dependent solely upon 
determination of whether nature of 
employment is such as to be consistent 
with grant of leave with pay under 


Law clerks of Federal judges, in general— 
law clerks of Federal circuit and district 
judges, whose hours of duty are not sub- 
ject to any fixed schedule applicable to 
Govt. employees generally, but, rather, 
are governed by activities of judge 
whom they serve, and who, either be- 
cause of court recess, absence of judge, 
or other circumstances, are in non-work 
status for extended periods during which 
they remain in pay status, are not en- 
titled to benefits of annual leave act of 
is Be ikttndectemencttkistdhabiniinne 

Leave on leave: 

Leave during period of advance notice of 
separation—in view of terms of sec- 
4.2 (a), Annual and Sick Leave Regs., 
that leave shall accrue to employee 
while in leave-with-pay status “‘pro- 
viding he returns to duty,’’ employee 
who has received advance notice of sep- 
aration of specific length of time as re- 
quired by some law or civil service 
regulation having force and effect of 
law and who has been granted annual 
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or sick leave during any portion of 
such period may not, without a return 
to duty, subsequent to such leave, be 
credited with accruals of annual leave 
during such period up to and includ- 
ing final date of separation. 23 C. G. 
732, distinguished 

Sick leave immediately prior to retire- 
ment—in view of terms of sec. 4.2 (a), 
Annual and Sick Leave Regs., au- 
thorizing accrual of leave during leave 
with pay only if there be return to 
duty, U. S. park policeman granted 
extended sick leave with pay pur- 
suant to sec. 2, act of July 3, 1926, as 
amended, because of injury incurred 
in line of duty, and retired for dis- 
ability without return to duty is not 
entitled to credit for annual leave 
accruing during sick leave period, in 
computation of lump-sum payment for 
accumulated annual leave due in con- 
nection with separation from service 
by retirement......- epee eee 

Legislative branch employees, in general— 
entitlement of particular employee or 
class of employees to benefits of annual 
leave act of Mar. 14, 1936, which is appli- 
cable to “all civilian officers and em- 
ployees of the United States,” is not de- 
pendent upon considerations of whether 
employed in executive, legislative, or 
judicial branch of Govt., but, rather, is 
dependent solely upon determination of 
whether nature of employment is such 
as to be consistent with grant of leave 
with pay under said act 

Longshoremen and stevedores, in gen- 
eral—longshoremen and stevedores paid 
on “‘when actually employed” basis who 
are not employed continuously by Govt. 
or continuously available for Govt. work, 
but whose availability for Govt. work 
depends upon their not being engaged 
upon private work when their services 
are requested through medium of hiring 
hall which is jointly controlled and oper- 
ated by private employee and employer 
organizations, are not permanent, tem- 
porary, or indefinite Govt. employees 
entitled to annual leave benefits under 

Annual and Sick Leave Regs., but, 

rather, come within the exceptions there- 

to as set forth in sec. 6.1 (e) of said regu- 
lations 

Lump-sum payments: 

Days included in leave period for which 
paid declared non-workdays after 
separation—where period of accumu- 
lated and current accrued annual leave 
for which employee is to receive lump- 
sum payment under act of Dec. 21, 
1944, included Aug. 15 and 16, 1945, 


Lump-sum payments— Continued. 
days on which most employees were 
administratively excused from duty 
without charge to annual leave pur- 
suant to President's request, such 
days are to be considered as days of 
leave in computing lump sum pay- 


Entitlement upon war service transfer to 
legislative branch from position under 
leave act of Mar. 14, 1936—granting of 
“leave without pay,’’ pursuant to sec. 
4, War Service Reg. LX, to employee 
subject to annual leave act of Mar. 14, 
1936, for period of essential war service 
under War Manpower Commission 
Directive No. 10, in legislative branch 
of Govt., may be regarded either as 
separation or as transfer to another 
service having different leave system 
for purposes of applying lump-sum 
leave payment provisions of act of 


Officials for whom no official leave 


records kept—in making lump-sum * 


payments for leave under act of Dec. 

21, 1944, in case of officers appointed hy 

President, by and with advice and 

consent of Senate, certificate of officer 

stating amount of unused annual leave 
to his credit at date of separation will 
be sufficient supporting evidence so 
far as this office is concerned 

Rate at which payable: 

Where employee with annual leave to 
his credit resigned while on leave 
without pay without returning to 
duty, lump-sum payment for his 
leave under act of Dec. 21, 1944, 
should be computed at rate of com- 
pensation under Federal Employees 
Pay Act of 1945 applicable on date of 
resignation instead of lower rate 
under prior law in effect on last day 
of active duty 

Employee entitled under act of Dec. 
21, 1944, to lump-sum payment for 
accumulated and current accrued 
leave to her credit as of June30, 1945— 
effective date of her resignation— 
should be paid in accordance with 
pay laws and regulations in effect 
on June 30, 1945, without regard to 
provisions of Federal Employees 
Pay Act of 1945 and regulations 
thereunder which became effective 
July 1, 1945. 

Additional compensation which em- 
ployee receiving $1,800 per annum 
or less on June 30, 1945, would have 
received under aggregate compensa- 
tion guarantee provisions of sec. 
603 (a), Federal Employees Pay Act 
of 1945, had he not been separated 





INDEX DIGEST 1019 


LEAVES OF ABSENCE—Continued. Page | LEAVES OF ABSENCE—Continued. Page 
Annual—Continued Annual—Continued. 
Lump-sum payments—Continued. Lump-sum payments— Continued. 
Rate at which payable—Continued. Statutory requirement as affecting grant 


from service prior to establishment 
of 40-hour administrative workweek 
may not be included in computation 
of lump-sum leave payment which 
is required to be made on basis of 
rate of basic compensation in effect 
on last day of duty, under act of Dec. 

21, 1944, even though such work- 

week was established during leave 

period over which lump sum was 
computed 

Refunds upon reemployment: 

Maximum leave accumulation limita- 
tions as affecting amount refund- 
able—employee separated from serv- 
ice at or near end of calendar year 
and paid lump sum under act of Dec. 
21, 1944, for current accrued annual 
leave plus maximum of 90 days’ ac- 
cumulated leave permitted under 
act of Dec. 17, 1942, may not, upon 
reemployment in next calendar year 
prior to expiration of leave period for 
which paid, be recredited with more 
than 90 days of unexpired leave; and 
refund covering unexpired leave, as 
required by 1944 act, should cover 
only leave, not exceeding 90 days, 
recredited to employee 

Reemployment in temporary position 
following separation from prior tem- 
porary position—where employee 
was separated from temporary posi- 
tion in one agency and reemployed 
by another in temporary position 
prior to expiration of leave period 
covered by lump-sum leave pay- 
ment received pursuant to act of 
Dee. 21, 1944, such employee, not 
being entitled under Annual and 
Sick Leave Regs. to transfer of leave 
credits between such positions, is not 
required to refund amount equal to 
compensation covering unexpired 
portion of such leave period, as is 
required by said act when amount 
of leave represented by such refund 
may be credited to employee by em- 
ploying agency 

Separation date for purposes of. See 

Officers and Employees, separation from 

service, effective date, lump-sum leave 

payment requirements as affecting. 

Statutory requirement as affecting grant 
ot leave immediately prior to sepa- 
ration, retirement, etc.: 

See, also, Officers and Employees, 
separation from service, effective date, 
lump-sum leave payment require- 
ments as affecting. 

Notwithstanding lump-sum leave 
payment statute of Dec. 21, 1944, 


702905"™—46—-vol. 25-67 


of leave immediately prior to sepa- 

ration, retirement, etc.—Continued 
in connection with which it has 
been held that annual leave may not 
be granted immediately prior to sep- 
aration, annual leave may be 
granted to employees during period 
of advance notice of separation of 
specific length of time to which en- 
titled under law or statutory regula- 
tions such as Civil Service Comm. 
regulations with respect to employ- 
ees’ retention preference rights under 
secs. 12 and 14, Veterans’ Preference 
Act of 1944, where it is impracticable 
to retain employees on active duty 
during stich period. __..-.. Pata t hhc 

Inasmuch as purpose and intent of act 
of Dec. 21, 1944, with respect to em- 
ployees being separated from service 
is to remove employees from rolls 
and to make payment in lump sum 
for any unused annual leave, it is 
view of this office that leave without 
pay may not be granted employee for 
any period subsequent to expiration 
of period of advance notice of separa- 
tion because of reduction in force, for 
purpose of enabling him to seek other 
Federal employment or for any 
other purpose 

While, generally, in view of lump-sum 
leave payment statute of Dec. 21, 
1944, terminal annual or vacation 
leave may not be granted immedi- 
ately prior to separation from service, 
employee who has received 30-day 
advance notice of separation because 
of reduction in force, to which he is 
entitled under Civil Service Com- 
mission regulations, may be granted 
annual leave during such period, 
when it is unnecessary or undesir- 
able to retain him on active duty; 
and, if he has insufficient annual 
leave to cover entire advance-notice 
period, leave without pay may he 
granted for remainder 


Substitute Postal Service employees de- 


prived of leave accrual rights by 
statute change—substitute postal em- 
ployees holding war service appoint- 
ments who have been deprived of their 
leave rights previously granted by act 
of Apr. 30, 1940, by reason of their not 
being ‘“‘classified’’ substitute em- 
Ployees as now required by leave pro- 
visions of sec. 6, Postal Service pay 
statute of July 6, 1945—effective July 1, 
1945—may not be granted any leave 
after June 30, 1945, but may be paid 
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lump sum under sec. 3, act of Dec. 21, 
1944, for annual leave accrued up to 
and including June 30, 1945, even 
though they continued after such 
date to occupy same positions and 
perform the same duties. 


Transfer for short periods to positions 
not under any leave system—upon 
transfer or assignment, for short dura- 
tion, of temporary employee from em- 
ployment subject to annual leave act 
of Mar. 14, 1936, to other employment 
not within purview of any leave sys- 
tem, lump-sum payment for leave 
under act of Dec. 21, 1944, need not be 
made—accrued annual leave to be 
carried over such short period to next 
period of employment subject to 1936 
act. 24 C. G. 522, amplified 


Transfer or reappointment to positions 
not under any leave system, in gen- 
eral—Federal district court employee 
who resigned as deputy clerk, position 
under leave system, and was ap- 
pointed effective next day as court 
reporter in same court, position not 
under any leave system, is entitled 
under act of Dec. 21, 1944, to lump- 
sum payment for accumulated and 
current accrued annual leave to her 
credit on date of resignation 

Transfers to other leave systems— 
effect of retention of “leave without 
pay” status in former position under 
war service regulations—granting of 
“leave without pay,” pursuant to 
sec. 4, War Service Reg. IX, to em- 
ployee subject to annual leave act of 
Mar. 14, 1936, for period of essential 
war service under War Manpower 
Commission Directive No. 10, in legis- 
lative branch of Govt., may be re- 
garded either as separation or as trans- 
fer to another service having different 
leave system for purposes of applying 
lump-sum leave payment provisions 
of act of Dec. 21, 1944 

Part time or intermittent employees— 
permissible workdays constituting every 
workday in month—employee appointed 
to excepted position under Civil Service 
Schedule A-1-6 for “not to exceed 20 
working days per month” and compen- 
sated at less than full time rates, is to be 
considered part time or intermittent 
employee within meaning of sec. 6.1 (e), 
Annual and Sick Leave Regs., and as 
such is not entitled to leave under annual 
leave act of Mar. 14, 1936, notwithstand- 
ing fact that 20 working days permitted 
actually constituted every working day 
in particular month 


Postmasters—employment of substi- 
tutes during—expense of employing 
person to act in lieu of postmaster at 
fourth-class post office while he is 
absent on leave with pay pursuant to 
sec. 6, Postal Service pay statute of 
July 6, 1945, not having been specifi- 
cally provided for in current Post 
Office Dept. appropriations, may not 
be charged to either of appropriation 
items ‘‘Compensation to postmasters”’ 
or “Unusual conditions at Post Of- 


Saturdays, Sundays, and holidays. See 


Sundays and Holidays, leaves of absence, 
annual, salary and leave computations. 
Substitute employees: 

Entitlement, in general—substitute 
postal employees holding war service 
appointments who have been de- 
prived of their leave rights previous- 
ly granted by act of Apr. 30, 1940, by 
reason of their not being “‘classified” 
substitute employees as now re- 
quired by leave provisions of sec. 6, 
Postal Service pay statute of July 6, 
1945—effective July 1, 1945—may 
not be granted any leave after June 
30, 1945, but may be paid lump sum 
under sec. 3, act of Dec. 21, 1944, for 
annual leave accrued up to and 
including June 30, 1945, even though 
they continued after such date to 
occupy same positions and perform 
the same duties 

Leave on leave—in determining annual 
leave credits of classified substitute 
Postal employees under sec. 6, Postal 
Service pay statute of July 6, 1945, 
granting to such employees same 
annual leave benefits that accrue to 
regular employees “‘in proportion to 
the time employed in a pay status,’’ 
time such substitute employees are 
absent on authorized leave with pay 
may be counted as creditable service - 


Recording forms and procedure for use— 


Gen. Reg. 102, Second Revision, June 28, 


Recredit of prior accrued leave: 


After temporary assignment to nonleave- 
earning position—upon transfer or as- 
signment, for short duration, of 
temporary employee from employ- 
ment subject to annual leave act 
of Mar. 14, 1936, to other employ- 
ment not within purview of any leave 
system, lump-sum payment for leave 
under act of Dec. 21, 1944, need not be 
made—accrued annual leave to be 
carried over such short period to next 
period of employment subject to 1936 
act. 24 C. G. 522, amplified 
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Preference-eligible employee restored preference-eligible employees who are 
following appeal of discharge, sus- restored to duty following appeal to 
pension, ete. Civil Service Com., pursuant to sec. 
Inasmuch as suspension from duty or 14, Veterans’ Preference Act of 1944, 
furlough without pay constitutes respecting their discharge, suspension, 
neither separation from service nor furlough without pay or reduction in 
break in service within meaning of rank or compensation are for applica- 
of lump-sum leave payment statute tion upon restoration in reduction in 

of Dec. 21, 1944, and Annual and Sick 

Leave Regs., preference-eligible 

employee restored to duty after ap- 

peal to Civil Service Com., pur- 

suant to sec. 14, Veterans’ Preference 


INDEX DIGEST 


Secretaries of Federal judges, in general— 
secretaries of Federal circuit and district 
judges, whose hours of duty are not sub- 
ject to any fixed schedule applicable to 


Act of 1944, respecting his suspension 
or furlough without pay is entitled 
to recredit of all annual leave stand- 
ing to his credit at time of such sus- 
pension or furlough 
Where preference-eligible employee, 
after discharge but before restoration 
to duty following appeal to Civil 
Service Com. pursuant to sec. 14, 
Veterans’ Preference Act of 1944, 
accepted position in another Federal 
agency, restoration of leave credits, 
as well as statutory within-grade 
salary-advancement rights, are for 
determination the same as though 
restoration was without any in- 
tervening employment--........... 
Where preference-eligible employee 
entitled to benefits of Veterans’ 
Preference Act of 1944 was dis- 
charged and paid lump sum pur- 
suant to act of Dec. 21, 1944, for 
annual leave to his credit, amount 
of such leave to be recredited upon 
restoration following appeal to 
Civil Service Com. pursuant to sec. 
14 of former act is for computation 
under latter act ‘ 
Reemployment prior to expiration of 
period for which lump-sum payment 
made—maximum leave accumulation 
limitations effect—employee  sepa- 
rated from service at or near end of 
calendar year and paid lump sum 
under act of Dec. 21, 1944, for current 
accrued annual leave plus maximum 
of 90 days’ accumulated leave per- 
mitted under act of Dec. 17, 1942, may 
not, upon reemployment in next 
calendar year prior to expiration of 
leave period for which paid, be re- 
credited with more than 90 days of 
unexpired leave; and refund covering 
unexpired leave, as required by 1944 
act, should cover only leave, not ex- 
ceeding 90 days, recredited to em- 


620 


Govt. employees generally, but, rather, 
are governed by activities of judge 
whom they serve, and who, either be- 


cause of court recess, absence of judge, or 
other circumstances, are in non-work 


status for extended periods during which 


they remain in pay status, are not en- 


titled to benefits of annual leave act of 
Mar. 14, 1936 


Separation from service : 


Leaveonleave. See Leaves of Absence, 

annual, leave on leave. 

Matters affected by lump-sum leave 
payment statute of Dec. 21, 1944. See 
Leaves of Absence, annual, lump-sum 
payments. 


Status as being synonymous with duty— 


leave with pay status, either annual or 
sick, is synonymous with duty status to 
be included within basic 40-hour work- 
week established pursuant to sec. 604, 
Federal Employees Pay Act of 1945 


Temporary employees—effect of absence 
on “overtime” day of workweek—under 


current leave regulations, and in light of 
Federal Employees Pay Act of 1945, 
temporary employee’s absence from 
duty on “overtime” day of adminis- 
trative workweek during his initial 
service month is not to be regarded as 
break in service preventing accrual of 
leave for that month 


Unused leave money equivalent charge to 


annual operating expense—in case of 
employees compensated in whole with 
moneys from General Supply Fund 
which, under act of Feb. 27, 1929, as 
amended, is made permanently avail- 
able—as distinguished from annual 
appropriations subject to fiscal year 
limitations—amount equivalent to com- 
pensation for unused annual leave 
accrued during any fiscal year, com- 
puted on basis of employees’ salary 
rates at close of fiscal year, may be 
charged as contingent liability to an- 
nual operating expense of fund appli- 


Rights in general of employees restored 
following appeal of separation, etc., 
account reduction in force—rules set 
forth herein respecting within-grade 
promotion and leave recredit rights of 


cable to that fiscal year. 24 C. G, 578, 


Furlough—without pay. See Leaves of Ab- 
sence, without pay. 
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Military : 

Concurrent civilian employment. See 
Compensation, double, military personnel 
on civilian duty. 

Enlisted service immediately preceding 
commissioning as basis for granting— 
leave of absence granted Naval Reserve 
officer on active duty as commissioned 
officer immediately following his dis- 
charge as enlisted man may not be con- 
sidered as having been granted to him 
on account of his prior service as enlisted 
man, so as to entitle him to full pay and 
allowances as commissioned officer for 
any leave in excess of that permitted 
under sec. 1265, R. S., for commissioned 


Excess—half-pay rights—excess leave of 
absence granted Naval Reserve officer 
for purpose of affording brief period of 
rest and relaxation upon acceptance of 
commission immediately following dis- 
charge as enlisted man and prior to 
reporting to new station may not be 
considered as granted or taken to permit 
officer to engage in “service other than 
that of the Government of the United 
States” within meaning of act of Feb. 
11, 1925, so as to require forfeiture of 
half pay authorized under sec. 1265, 
R. S., during such period.............-. 

First fiscal year of service—inasmuch as 
fiscal year has been regarded as leave 
year of officers of military and naval 
service, and, in determining officer’s 
leave credit, only pro rata leave credit is 
allowed for time served in fiscal year in 
which officer first enters service, Naval 
Reserve officer who was granted leave 
upon acceptance of his commission 
immediately following his discharge as 
enlisted man is not entitled to full pay 
and allowances under sec. 1265, R. 8&., 
for period covered by any leave granted 
in excess of his pro rata leave credit as 


Status of Army officers as being “‘on the 
active list” during—officer of Army is 
“on the active list” during authorized 
leaves of absence whether leave be taken 
during active service or as terminal 
leave immediately prior to final dis- 
charge from active service, within mean- 
ing of sec. 1222, R. S., providing that 
commission of Army officer on active 
list shall be vacated should he accept 
TT, aistlcepbapeveanamabnaunnese 

Warrant officers appointed as commis- 
sioned officers—transfer of leave cred- 
it—Army warrant officers who are tem- 

porarily commissioned in Army of U. 8., 

pursuant to act of Sept. 22, 1941, as 

amended, with no break in service con- 
tinue to serve on duty as “‘officers” of 

Army within meaning of Army leave 

acts (sec. 1265, R. S., and act of July 29, 


402 


38 
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1876), and, therefore, such officers are 
entitled to carry forward their accumu- 
lated leave into their commissioned 
officer status, irrespective of whether 
they served as warrant officers in 
Regular Army or Army of U.& 3C.G. 
313 and 24 id. 291, distinguished__._...._. 


Overtime: 


Compensation equivalent payments— 
expiration of statutory authority under 
which time-off right accrued—overtime 
compensation in lieu of compensatory 
time off from duty which employee failed 
to receive on or prior to June 30, 1945, 
through no fault of his own, for overtime 
worr in excess of 48 hours per week prior 
to July 1, 1945, under terms and condi- 
tions of War Overtime Pay Act of 1943, 
and reculations pursuant thereto, is pay- 
able at compensation rate in effect for 
employee as of June 30, 1945, rather than 
at rate in effect when payment is made. 

In lieu of overtime compensation: 

See, also, Compensution, overtime, war 
emergency general salary increase, com- 
pensatory time. 

Administrative provision for as being 
mandatory or discretionary—under 
sec. 202 (a), Federal Employees Pay 
Act of 1945, providing that heads of 
departments, etc., “‘may’”’ by regula- 
tion provide for granting of com- 
pensatory time off from duty in lieu 
of overtime compensation for irregular 
or occasional work in excess of 48 hours 
in any administrative workweek, is- 
suance of regulations in respect of such 
compensatory time is not mandatory, 
and, therefore, head of agency may 
determine that all overtime service 
ordered or approved shall be paid for 
reece 

Amount to be granted as equivalent of 
extra time served—compensatory time 
off in lieu of overtime compensation 
which may be granted employee for 
irregular or occasional work in excess 
of 48 hours per week, pursuant to sec. 
202 (a), Federal Employees Pay Act 
of 1945, should be granted at rate 
of hour for each hour of overtime 
worked, rather than on basis of one 
and one-half hours for hour of over- 

Compensation rights where not taken or 
granted within prescribed period— 
under authority of sec. 202 (a), Federal 
Employees Pay Act of 1945, head of 
agency may by regulation fix time 
limit within which compensatory time 
off from duty in lieu of overtime com- 
pensation for irregular or occasional 
service in excess of 48 hours per week 

may be requested or taken, and pro- 
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compensation upon failure to take, 
within prescribed limit, compen- 
pensatory time off which employee 
had requested; but overtime com- 
pensation may not be denied where 
failure is due to exigency of service 
beyond employee’s control. Compare 


Employees’ discretionary rights—there 
is no discretion vested by sec. 202 (a), 
Federal Employees Pay Act of 1945, 
in head of agency to grant compen- 
satory time off from duty in lieu of 
overtime compensation for occasional 
or irregular overtime service in excess 
of 48 hours in any administrative 
workweek, overtime compensation 
being payable for all overtime service 
unless employee specifically requests 
compensatory time off from duty in 
lieu of payment 


Employees working in” regularly” recur- 
ring cycles under rotating-shift 
system—War Dept. firefighters and 
similar protective and custodial em- 
ployees who work more than 48 hours 
during administrative workweek in 
regularly recurring cycles under 
rotating-shift system are not to be 
regarded as rendering “‘occasional or 
irregular” overtime duty for which 
compensatory time off may be granted 
under sec. 202 (a), Federal Employees 
Pay Act of 1945, in lieu of payment 
of overtime compensation under sec. 


Granting of on “overtime” day of work- 
week: 


week—Continued. 
pensatory time off from duty on 
Saturday during workweek of more 
than 40 hours in which he had been 
granted annual or sick leave with 
pay during his basic 40-hour work- 
week, and be paid therefor at 
overtime rates 

Employees permitted to take com- 
pensatory time off from duty in lieu 
of overtime compensation for ir- 
regular or occasional duty in excess 
of 48 hours in any regularly sched- 
uled administrative workweek, 
under authority of sec. 202 (a), 
Federal Employees Pay Act of 
1945, may be granted such com- 
pensatory time off during over- 
time hours (Saturday morning) 
of administrative workweek 


Time limit for taking—under authority 


of sec. 202 (a), Federal Employees Pay 
Act of 1945, head of agency may by 
regulation fix time limit within which 
compensatory time off from duty in 
lieu of overtime compensation for 
irregular or occasional service in excess 
of 48 hours per week may be requested 
or taken, and provide for forfeiture of 
right to overtime compensation upon 
failure to take, within prescribed 
limit, compensatory time off which 
employee had requested; but over- 
time compensation may not be denied 
where failure is due to exigency of 
service beyond employee’s control. 
Compare 23 C. G. 253; see, also, 25 
De isisacBisnsdveiuias scates 


Recording forms and procedure for use— 
In case of employees of Office of Archi- Gen. Reg. 102, Second Revision, June 28, 


tect of the Capitol occupying posi- ane | $7 ashe wae 3 Sats aint 
tions subject to Classification Act, Sick: 
it is proper under sec. 202(b), Federal 


Accrual: 
Employees Pay Act of 1945, to grant 


Leave on leave with pay. See Leaves of 


compensatory time off from duty on 
Saturday—‘‘overtime” day of ad- 
ministrative workweek of more than 
40 hours—in lieu of paying overtime 
compensation under sec. 201 for 
work previously performed in excess 
of 40 hours—in any administrative 
workweek, and to pay for such 
compensatory time off at overtime 


Leave with pay status, either annual 
or sick, is synonymous with duty 
status to be included within basic 
40-hour workweek established pur- 
suant to sec. 604, Federal Employees 
Pay Act of 1945, and, therefore, 
employee of Office of Architect of 
the Capitol occupying position sub- 
ject to Classification Act may be 
granted otherwise proper com- 


Absence, sick, leave on leave. 


Monthly, quarterly, fractional month, 


ete., credits—effect of suspension 
from duty or other leave without pay— 
in applying sec. 4.3, Annual and Sick 
Leave Regs., respecting reductions in 
leave credits for absences ‘‘in a nonpay 
status,” in light of Federal Employees 
Pay Act of 1945, there should be 
counted all days in nonpay status 
during administrative workweek on 
which employee regularly works and 
receives compensation, including 
Saturday, “overtime” day (to be re- 
garded as one day whether 4 or 8 hours’ 
service be required); and all nonpay 
days, including Sundays, within 
period of leave without pay, as dis- 
tinguished from those at beginning or 
end of such period 
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Advances—employees anticipating non- 
return to duty on account of disability— 
where it was administratively intended 
not to accept resignation of permanent 
employee tendered near end of a calendar 
year while he was on leave due to ill 
health but to carry him in leave status 
pending action as to application for 
disability retirement, employee is not 
entitled, at beginning of following cal- 
endar year, to 30 days’ advance sick 
leave under sec. 3.8, Sick Leave Regs. 


Charges for employees having variable 
length workdays—in view of provisions 
of current leave regulations authorizing 
crediting and charging of annual and 
sick leave in units of hours, employees 
required to work daily tours of duty of 
varying lengths from day to day be may 
charged leave on hourly basis, rather 
than on basis of one day’s leave for one 
day’s absence regardless of length of 
workday involved. Rule to contrary 
in 16 C. G. 600, 20 id. 170, and 21 id. 621 
need no longer be applied.............-- 

Compensation equivalent payments—rate 
at which payable—rate inclusive of 
compensation differential—night pay 
differential authorized by sec. 301, 
Federal Employees Pay Act of 1945, 
“for duty” within regularly scheduled 
tour of duty—basic workweek of 40 
hours—between 6 p. m. and 6 a. m. may 
not be paid during leave of absence with 
pay or any other periods of absence 


Days outside basic workweek—in 
general—provisions of Civil Service 
regulations, issued under Federal Em- 
ployees Pay Act of 1945, that “Leave of 
absence with pay shall not be charged 
for any absence which does not occur 
during the forty hours prescribed as the 
basic workweek,” relate only to officers 
and employees not exempted from 
provisions of said act.......-......-.--- 

Heads of departments and establish- 
ments, in general—charges for days 
outside basic workweek—in recording 
charges for sick leave taken by heads of 
Govt. departments, etc., who are exempt 
from provisions of Federal Employees 
Pay Act of 1945 and regulations there- 

* under, one day’s leave should be charged 
for absence all day on Saturday—a day 

for which 1/360 of their annual salary is 

paid in accordance with sec. 6, act of 

June 30, 1906—although that day is 

“overtime” day within administrative 

workweek of agency involved and no 

leave is chargeable for absences thereon 
of employees subject to said pay act--_-.- 
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Sick—Continued. 


Judicial branch employees, in general— 
sick leave act of Mar. 14, 1936, is applica- 
ble to employees of judicial branch of 


Leave on leave—leave during period of 
advance notice of separation—in view 
of terms of sec. 4.2 (a), Annual and Sick 
Leave Regs., that leave shall accrue to 
employee while in leave-with-pay status 
“providing he returns to duty,’’ em- 
ployee who has received advance notice 
of separation of specific length of time 
as required by some law or civil service 
regulation having force and effect of law 
and who has been granted annual or sick 
leave during any portion of such period 
may not, without a return to duty, sub- 
sequent to such leave, be credited with 
accruals of sick leave during such period 
up to and including final date of separa- 
tion. 23 C. G. 732, distinguished -_____. 

Longshoremen and stevedores, in general— 
longshoremen and stevedores paid on 
“when actually employed” basis who are 
not employed continuously by Govt. or 
continuously available for Govt. work, 
but whose availability for Govt. work 
depends upon their not being engaged 
upon private work when their services 
are requested through medium of hiring 
hall which is jointly controlled and 
operated by private employee and em- 
ployer organizations, are not permanent, 
temporary, or indefinite Govt. employ- 
ees entitled to sick leave benefits under 
Annual and Sick Leave ‘Regs., but, 
rather, come within the exceptions 
thereto as set forth in sec. 6.1 (e) of said 


Military duty—recredit of sick leave upon 
return to civilian duty. See Leaves of 
Absence, sick, recredit of prior accrued 
leave, after military duty. 

Part time or intermittent employees— 
permissible workdays constituting every 
workday in month—employee appointed 
to excepted position under Civil Service 
Schedule A-1-6 for “not to exceed 20 
working days per month” and com- 
pensated at less than full time rates, is 
to be considered part time or inter- 
mittent employee within meaning of sec. 
6.1 (e), Annual and Sick Leave Regs., 
and as such is not entitled to leave under 
sick leave act of Mar. 14, 1936, notwith- 
standing fact that 20 working days per- 
mitted actually constituted every work- 
ing day in particular month. --_.-......- 

Postal Service: 
Postmasters—employment of substi- 

tutes during—expense of employing 

person to act in lieu of postmaster at 
fourth-class post office while he is ab- 
sent on leave with pay pursuant to 
sec. 6, Postal Service pay statute of 
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cally provided for in current Post Of- 
fice Dept. appropriations, may not be 
charged to either of appropriation 
items ‘‘Compensation to postmasters”’ 
or “Unusual conditions at Post 


Saturdays, Sundays, and holidays. See 
Sundays and Holidays, leaves of absence, 
sick, salary and leave computations. 
Substitute employees: 

Entitlement, in general—substitute 
postal employees holding war service 
appointments who have been de- 
prived of their leave rights pre- 
viously granted by act of Apr. 30, 
1940, by reason of their not being 
“classified” substitute employees as 
now required by leave provisions of 
sec. 6, Postal Service pay statute of 
July 6, 1945—effective July 1, 1945— 
may not be granted any leave after 


Leave on leave—in determining sick 
leave credits of classified substitute 
postal employees under sec. 6, Postal 
Service pay statute of July 6, 1945, 
granting to such employees same 
sick leave benefits that accrue to 
regular employees ‘‘in proportion to 
the time employed in a pay status,”’ 
time such substitute employees are 
absent on authorized leave with pay 
may be counted as _ creditable 


act, employee reemployed after mili- 
tary duty in other than his former 
agency is not, by virtue of said act, 
entitled to have his unused sick 
leave restored. 24 C. G. 410, over- 


Preference-eligible employee restored 


following appeal of discharge, sus- 
pension, etc.: 

Inasmuch as suspension from duty or 
furlough without pay constitutes 
neither separation from service nor 
break in service within meaning of 
lump-sum leave payment statute of 
Dec. 21, 1944, and Annual and Sick 
Leave Regs., preference-eligible em- 
ployee restored to duty after appeal 
to Civil Service Com. pursuant to 
sec. 14, Veterans’ Preference Act of 
1944, respecting his suspension or 
furlough without pay is entitled to 
recredit of all sick leave standing to 
his credit at time of such suspension 
or furlough. 

Where preference-eligible employee, 
after discharge but before restora- 
tion to duty following appeal to Civil 
Service Com. pursuant to sec. 14, 
Veterans’ Preference Act of 1944, ac- 
cepted position in another Federal 
agency, restoration of leave credits, 
as well as statutory within-grade 
salary-advancement rights, are for 
determination the same as though 


Recording forms and procedure for use— 
Gen. Reg. 102, Second Revision, June 


restoration was without any inter- 
vening employment 

Where preference-eligible employee 
entitled to benefits of Veterans’ 
Preference Act of 1944 was discharged 


Recredit of prior accrued leave: 
After military duty: 


Provisions of sec. 402, Federal Em- 
ployees Pay Act of 1945, under 
which war service, etc., appointees 
may count military service toward 
within-grade salary advancements 
upon restoration, reemployment, or 
reinstatement in positions subject 
thereto, relate exclusively to within- 
grade salary advancements, and 
have no effect upon existing rules 
regarding other reemployment bene- 
fits, such as restoration of sick leave. 

Restoration in other than former posi- 
tion—Civil Service Com. having de- 
termined for purposes of reemploy- 
ment provisions of sec. 8, Selective 
Training and Service Act of 1940, as 
amended, that Govt. is not single 
employer, that veteran has no man- 
datory right of restoration in agency 
other than one from which fur- 
loughed, and that acceptance of em- 
ployment in different agency does 
not constitute restoration under said 


and paid lump sum pursuant to act 
of Dec. 21, 1944, for annual leave to 
his credit, sick leave may be re- 
credited, upon restoration following 
appeal to Civil Service Com. pur- 
suant to sec. 14 of former act, only if 
period between discharge and resto- 
ration was less than break-in-service 
period prescribed by Annual and 
Sick Leave Regs 


Rights in general of employees restored 


following appeal of separation, ete., 
account reduction in force—rules set 
forth herein respecting within-grade 
promotion and leave recredit rights of 
preference-eligible employees who are 
restored to duty following appeal to 
Civil Service Com., pursuant to sec. 
14, Veterans’ Preference Act of 1944, 
respecting their discharge, suspension, 
furlough without pay or reduction in 
rank or compensation are for applica- 
tion upon restoration in reduction in 
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Separation from service—leave on leave. 
See Leaves of Absence, sick, leave on leave. 

Status as being synonymous with duty— 
leave with pay status, either annual or 
sick, is synonymous with duty status to 
be included within basic 40-hour work- 
week established pursuant to sec. 604, 
Federal Employees Pay Act of 1945_... 

Sundays and holidays. See Sundays and 
Holidays, leaves of absence, sick. 

Temporary employees—effect of absence 
on “overtime” day of work week—under 
current leave regulations, and in light of 
Federal Employees Pay Act of 1945, 
temporary employee’s absence from 
duty on “‘overtime’”’ day of administra- 
tive workweek during his initial service 
month is not to be regarded as break in 
service preventing accrual of leave for 
ES a eee 

Sundays and holidays. See Sundays and 

Holidays, leaves of absence. 

Traveling expenses. See Traveling Expenses, 

leaves of absence. 

Without pay: 

Accrual of annual and sick leave during 
periods of. See Leaves of Absence, an- 
nual, accrual; Leaves of Absence, sick, 
accrual, 

After expiration of period of advance 
notice of separation from service—in- 
asmuch as purpose and intent of act of 
Dec. 21, 1944, with respect to employees 
being separated from service is to re- 
move employees from rolls and to make 
payment in lump sum for any unused 
annua! leave, it is view of this office that 
leave without pay may not be granted 
employee for any period subsequent to 
expiration of period of advance notice of 
separation because of reduction in force 
for purpose of enabling him to seek other 
Federal employment or for any other 
RE ciacicenessmanio pee meneien 

Compensation deductions—firefighters, 
etc., whose tours of duty include “‘stand- 
by” or “on call” time—firefighters and 
similar protective and custodial em- 
ployees whose 24-hour periods of duty 
involve “‘stand-by” or “‘on call” time, 
and who may be compensated under 
Federal Employees Pay Act of 1945 at 
straight-time rates on basis of two-thirds 
of hourly basic compensation for each of 
first 60 hours on job—one-third of each 
24 hours of duty being considered sleep- 
ing and eating time—should be charged 
with two-thirds of hour’s pay for each 
hour in nonpay status, rather than with 
0 

During period of advance notice of sepa- 
ration from service—while, generally, 

in view of lump-sum leave payment 

statute of Dec. 21, 1944, terminal annual 
or vacation leave may not be granted 
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immediately prior to separation from 
service, employee who has received 30- 
day advance notice of separation because 
of reduction in force, to which he is en- 
titled under Civil Service Commission 
regulations, may be granted annual leave 
during such period, when it is unneces- 
sary or undesirable to retain him on 
active duty; and, if he has insufficient 
annual leave to cover entire advance- 
notice period, leave without pay may 
be granted for remainder. __............ 
Employment of substitutes for post- 
masters on leave without pay—expense 
of employing person to act in lieu of 
postmaster at fourth-class post office 
while he is absent on leave without pay, 
not having been specifically provided 
for in current Post Office Dept. appro 
priations, may not be charged to either 
of appropriation items ‘“‘Compensation 
to postmasters” or “‘Unusual conditions 
Be I on tn cnecracsceesmann 
Granting of for military duty period as 
affecting civilian status, in general— 
there is no authority to continue civilian 
status of postal employees while on 
“military furlough” without pay during 
their service in armed forces__.........- 
Rescission—preference-eligible employ- 
ees—sec. 14, Veterans’ Preference Act 
of 1944, requiring that Civil Service 
Com., after investigation and considera- 
tion of appeal, pursuant to said section, 
by preference-eligible employee from 
administrative furlough without pay, 
“shall submit its findings and recom- 
mendation to proper administrative 
officer,” vests no authority in either 
Civil Service Com, or administrative 
agency concerned to restore employee as 
of date of such administrative furlough 
without pay; instead, effective date of 
restoration is date on which administra- 
tive restoration actually is effected. _._-. 
Restoration, after separation, for purpose 
of granting—where employee has been 
given required written notice of his 
separation from service, on account of 
reduction in force, as of certain day, and 
actually has left service on that date, 
there having been no modification of 
administrative action prior thereto, 
employee may not thereafter be restored 
to his former position for sole purpose of 
being granted leave without pay 


LIBRARY OF CONGRESS: 
Public property disposal authority under 


Surplus Property Act—in view of pro- 
visions of sec. 3 (a), Surplus Property Act 
of 1944, as amended, defining, for purposes 
of surplus property disposal program, 
“Government agency” as “any executive 
department * * * or other agency in the 
executive branch of the Federal Govern- 
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LIBRARY OF CONGRESS—Con. 


ment,’ Library of Congress—agency not in 
executive branch of Govt.—may not act 
as “disposal agency”’ as defined in sec. 
3 (c) of said act for purpose of distributing 
surplus textbooks which had been used in 
Army and Navy training program 


LICENSES: 


Right to manufacture article from Govt. 
drawings—execution by Dept. of State of 
agreement proposing, in effect, perma- 
nently to vest in globe manufacturer bene- 
ficial ownership of Govt. drawings for 
aeronautical globe map by granting irre- 
vocable, exclusive right to make printing 
plates from photographic negatives of 
drawings to be used in printing maps for 
covering globes for sale to public, as well as 
to Govt. at reduced prices, would, in 
absence of specific statutory authority, be 
in violation of Art. IV, Sec. 3, Cl. 2, U. 8. 
Constitution, granting the Congress ex- 
clusive jurisdiction to dispose of Govt. 
property. 17 C. G. 1070, and 18 id. 967, 
distinguished 

State gasoline tax exemption—fee payment 
by Federal Government—fees for licenses 
required by State of North Dakota as con- 
dition precedent to purchase of gasoline 
for non-highway purposes without pay- 
ment of otherwise applicable State tax 
thereon are payable from Federal funds to 
extent necessary to enable U. S. to avail 
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Private—Continued. 
Selective Service registrants—Con. 

are available, even though installation 
of bridge may have been desirable or 
necessary from medical viewpoint.._. 

Plastic surgery as constituting “‘emer- 
gency medical care’’—funds appro- 
priated to Selective Service System 
for “emergency medical care’’ of regis- 
trants suffering illness or injury while 
under Selective Service jurisdiction 
are not available for defraying cost of 
plastic surgery in otherwise proper 
cases unless it be shown that compe- 
tent medical opinion is to effect that 
emergency continued and that emer- 
gency medical care of illness or injury 
involved requires such surgery_..-.... 

Prosthetic appliances as constituting 
“emergency medical care’’—funds ap- 
propriated to Selective Service System 
for “emergency medical care” of regis- 
trants suffering illness or injury while 
under Selective Service jurisdiction 
are not available for defraying cost of 
prosthetic appliances in otherwise prop- 
er cases unless it be shown that com- 
petent medical opinion is to effect that 
emergency continued and that emer- 
gency medical care of illness or injury 
involved requires furnishing of such 
appliances. 
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Page 


itself of privilege of such tax exemption on 

same terms as are applicable to private 

users. 3 C. G. 663, distinguished 10 
MARRIAGE: 


MEETINGS: 
See Traveling Expenses, conventions, con- 
ferences, etc. 
MESSES: 


See Husband and Wife. 


MEDICAL TREATMENT: 


Private: 

Leaves of absence—military, naval, etc., 
personnel—Coast Guard enlisted men 
generally—duty of furnishing ,,medical, 
surgical, and dental treatment and hos- 
pitalization”’ to personnel of Coast Guard 
having been imposed on Public Health 
Service by Public Health Service Act of 
July 1, 1944, and funds having been ap- 
propriated to Service for such purposes, 
cost of furnishing emergency civilian 
medical treatment, hospitalization, etc., 
to enlisted personnel] of Coast Guard 
while on leave or liberty during period 
Coast Guard was operating as part of 
Navy may not be charged to Navy 
Dept. appro. 24 C. G. 681, amplified.__ 

Selective Service registrants: 

Dental work as constituting “emergency 
medical care”—expense of fitting Se- 
lective Service registrant with dental 
bridge some time after his return home 
from induction station at which he had 
been treated for dental injury sutfered 
while there may not be regarded as 
expense of “emergency medical care” 
for which funds appropriated by Na- 
tional War Agency Appro. Act, 1945, 


See Subsistence, messes. 


MILEAGE: 


Active duty—release from active duty. See 
Mileage, release from active duty. 

Advance payment—Reservists discharged 
while on active duty—discharge of Reserve 
officer on active duty for line-of-duty dis- 
ability or for reasons not due to his own 
misconduct is tantamount to release from 
active duty; hence, officer so discharged is 
entitled under sec. 7, act of Sept. 7, 1944, 
amending sec. 3, Pay Readjustment Act 
of 1942, to advance payment of mileage 
from place of release to place from which 
ordered to active duty without regard to 
performance of travel 

Headquarters—automobiles, use of privately 
owned—designation of home as head- 
quarters—where, due to nature of duties, 
employees are authorized to use their 
homes located in rural areas as their official 
headquarters, such employees may be paid 
mileage for use of privately owned auto- 
mobiles for official travel, properly author- 
ized in advance, to and from their homes; 
however, in view of provisions of pars. 3 
and 12 (a), Standardized Govt. Travel 
Regs., no mileage may be allowed for travel 
within radius of two miles of employee’s 
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Release from active duty: 


Discharge effective prior to completion of 


travel to home—mileage authorized by 
sec. 9, act of Sept. 7, 1944, amending sec. 
12, Pay Readjustment Act of 1942, which 
accrues only incident to performance by 
“officer” of travel under competent or- 
ders, does not accrue incident to travel 
performed by Naval Reserve officer 
from his last station to his home subse- 
quent to his severance from naval serv- 
ice by way of discharge, irrespective of 
authority under sec. 7 of 1944 act for ad- 
vance payment of mileage from place of 
release to place from which ordered to 
active duty without regard to actual 
performance of travel. 20 C. G. 757; 21 
éd. 819, distinguished... ................ 
Retired personnel—home of record v. 
home of selection—rule in 24 C. G. 291, 
that mileage and transportation of de- 
pendents of retired officers recalled to 
active duty are restricted, upon release 
from active duty, to home of record—as 
distinguished from home of selection— 
is for application to such officers who 
have been furnished such benefits to 
home of their selection upon retirement, 
and does not deprive retired officers re- 
called to active duty of rights to mileage 
to home selected by them, where, by 
reason of their recall to active duty, 
travel thereto had not been performed 
within specified time limit (25 C. G. 


Time limitation for travel performance— 
effect of release during present war—in 
view of existing transportation, housing, 
etc., conditions, requirement that Army 
officers retired or relieved from active 
duty perform travel to their homes with- 
in one year in order to be entitled to mile- 
age (compare 24 C. G, 201) may be re- 
laxed, provided Army Regulations be 
appropriately amended, to permit pay- 
ment in connection with travel accom- 
plished within one year after termination 
of present war or within one year after 
date of retirement or relief from active 
duty, whichever is later.............. : 


Retirement—time limitations—effect of re- 
tirement during present war—in view of 
existing transportation, housing, etc., con- 
ditions, requirement that Army officers 
retired or relieved from active duty per- 
form travel to their homes within one year 
in order to be entitled to mileage (compare 
24 C. G. 291) may be relaxed, provided 
Army Regulations be appropriately 


amended, to permit payment in connec- 
tion with travel accomplished within one 
year after termination of present war or 
within one year after date of retirement or 
relief from active duty, whichever is later--. 
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Travel by privately owned automobile: 


Dependents of transferred civilian em- 
ployees: 
In general: 

Under sec. 201 (a), Independent Offices 
Appro. Act, 1946, and Executive 
regulations thereunder, expenses of 
transportation of employees’ families 
upon permanent change of station 
may be authorized on actual expense 
basis for travel by privately owned 
automobile not to exceed cost by 
common carrier; but commutatiori 
of such expense on mileage basis may 
not be authorized for such travel by 
families separate and apart from 
employee himself................... 

Since mileage for use of privately 
owned automobile is authorized, 
pursuant to act of Feb. 14, 1931, as 
amended, only to “civilian officer or 
employee engaged in necessary trav- 
el on.official business,’ expenses of 
transportation of members of em- 
Ployee’s immediate family at Govt. 
expense authorized under sec. 201 
(a), Independent Offices Appro. 
Act, 1946, upon employee’s change 
of official station, may not be paid on 
mileage basis for travel by privately 
owned automobile of employee’s 
family separate and apart from em- 


Emergency travel, in general—applica- 
bility of subsequent approval provisions 
of par. 7, Standardized Govt. Travel 
Regs.—since act ‘of Feb. 14, 1931, as 
amended, and par. 12 (a), Standardized 
Govt. Travel Regs., require, as condition 
precedent to payment of mileage for use 
of privately owned automobile, that 
that mode of travel, as well as mileage 
rate, be authorized prior to commence- 
ment of travel, authority conferred upon 
head of department by par. 7 of said 
regulations to approve travel performed 
in emergency may not be regarded as 
including right to approve payment of 
mileage for travel by privately owned 

Headquarters. See Mileage, headquarters, 
automobiles, use of privately owned. 

Joint travel—increase in payment by 
reason of—transferred employee accom- 
panied by family—where orders for 
change of permanent station authorized 
employee to use his privately owned 
automobile on mileage basis at stated 
rate per mile, provided that it shall not 
exceed cost by common carrier of all 
persons officially traveling in that ve- 
hicle, determination of economy and 
advantage may be made by comparing 
total mileage claimed with cost by com- 
mon carrier of ali persons so officially 
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MILEAGE—Continued. 

Travel by privately owned automobile—Con. 
traveling, including his immediate 
family accompanying him upon proper 
authorization for their transportation 
pursuant to sec. 201 (a), Independent 
Offices Appro. Act, 1946 

Postal employees using 
special-delivery service. See Post Office 
Department, mails, special-delivery ve- 
hicles, automotive-equipment maintenance 
allowance. 

Travel without prior approval, in general— 
applicability of subsequent approval 
provisions of par. 7, Standardized Govt. 
Travel Regs.—since act of Feb. 14, 1931, 
as amended, and par. 12 (a), Standard- 
ized Govt. Travel Regs., require, as con- 
dition precedent to payment of mileage 


for use of privately owned automobile, * 


that that mode of travel, as well as 
mileage rate, be authorized prior to 
commencement of travel, authority 
conferred upon head of department by 
par. 7 of said regulations to approve 
travel performed without prior author- 
ization may not be regarded as including 
right to approve payment of mileage for 
travel by privately owned automobile_. 
Tunnels—toll charges—reimbursable sta- 
tus—current appropriation for Federal 
Public Housing Authority providing for 
“reimbursement for the actual cost of 
* * © tunnel tolls” may be regarded 
as authorizing reimbursement of tunnel 
tolls in addition to authorized mileage 
allowance for travel by privately owned 
automobile; however, mileage, being 
commutation of all transportation ex- 
penses, may not be paid for distance 
traveled through tunnels---.-............ 
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Receipts from Govt. housing—in view of gen- 
eral provisions of secs. 3617 and 3618, R.S., 
and of provisions of sec. 119, Naval Appro. 
Act, 1945, which have effect of consolidat- 
ing all funds allocated to Navy Dept. 
under certain acts for temporary and low- 
cost defense housing projects and of requir- 
ing that all receipts derived from rental or 
operation of such projects be deposited as 
miscellaneous receipts, all such receipts, in- 
cluding those from projects constructed 
with funds appropriated directly to Navy 
Dept. must be covered into Treasury as 
miscellaneous receipts, without deduction 
for operation and maintenance expenses_- 


NATIONAL PARK SERVICE: 


National Park Trust Fund. See Funds, 
trust, National Park Trust Fund. 


NATIONAL WAGE STABILIZA- 


TION BOARD: 
Traveling expenses. See Traveling Er- 
penses, boards, commissions, committees, 
etc. 


NAVAL ACADEMY: 


Midshipmen—status as having “‘served in 
the Navy or Naval Reserve Forces * * *”— 
lieutenant of Navy whose only service 
prior to Nov. 12, 1918, was that of midship- 
man at Naval Academy may not be re- 
garded as having “‘served in the Navy or 
Naval Reserve Forces prior to November 
12, 1918,” within meaning of sec. 12 (k), act 
of June 23, 1938, as amended, so as to be 
entitled thereunder, upon retirement, to 
advancement to grade of lieutenant com- 
mander on retired list with retired pay of 


Insular force of the Navy—review of history 
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MILITARY LEAVE: 


See Leaves of Absence, military. 
MINORS: 


State labor law as affecting Federal employ- 


of insular force of Navy and statutes and 
decisions relating to pay and allowances 
of members thereof 


ment—State law requiring that minors 
secure working papers as condition to em- 
ployment does not affect Federal Govt. in 
exercise of its sovereign rights in employ- 
ment of necessary personnel, and any 
expenses incurred to comply with such 
State law in connection with Federal em- 
ployment are not properly chargeable 
against Federal funds 


MISCELLANEOUS R : 


National park revenues—Fees or charges for 
motion pictures filming privilege—fees or 
charges collected for privilege of filming 
motion pictures in national parks are to be 
considered as ‘‘revenues of the national 
parks” within purview of act of June 12, 
1917, as amended, which are required to be 
covered into Treasury to credit of appro- 
priate miscellaneous receipt account, and 
may not be administratively regarded as 
donations for purpose of crediting them, 
pursuant to sec. 2, act of July 10, 1935, to 
“National Park Trust Fund.”’............ 
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Naval Reserve: 
Members of other military organizations 
accepting membership in: 

Effect on status in other organization— 
appointment of Officers’ Reserve 
Corps officer as Naval Reserve officer— 
president having appointment and 
discharge power as to both offices—is 
tantamount to acceptance of officer’s 
resignation from former organization, 
so as to constitute him de jure officer in 
latter under last appointment, and, 
therefore, prohibition in Naval Re- 
serve Act of 1938 against Naval Reserv- 
ists being members of military organi- 
zation has no operation to affect offi- 
cer’s right to count service in Naval 
Reserve for pay purposes under Pay 
Readjustment Act of 1942, as amended. 
23 C. G. 173, distinguished; prior deci- 
sions, where inconsistent herewith, no 
longer will be followed. 












NAVY—Continued. 

Naval Reserve—Continued. 

Members of other military organizations 
accepting membership in—Continued. 
In general—since prohibition in Naval 
Reserve Acts against Naval Reserv- 
ists being members of military or- 
ganization has no operation to affect 
officer’s de jure status in Naval Re- 
serve, acquired upon acceptance of 
commission in Naval Reserve while 
still member of Officers’ Reserve Corps 
(25 C. G. 241), officer is entitled to 
count for pay purposes, as Naval Re- 
serve officer on active duty, service in 
Naval Reserve from date he accepted 
his commission therein, regardless of 
whether, after termination of his old 
commission, he performed ‘‘an affirma- 
tive act” constituting acceptance of 
new commission by conduct. 24C.G. 
ee sii dnnncediiitinns heosee 

Savings deposits. See Savings Deposits. 

NAVY DEPARTMENT: 

Appropriations. See Appropriations, Navy 

Department. 
NEGLIGENCE: 

Officers and employees—liability for Gov- 
ernment losses. See Officers and Employ- 
ees, liability, Government losses. 

NURSES: 

Pay. See Pay. 

OATHS: 

Oaths of office—requisite for pay and com- 
pensation payment—employees restored 
after separation without compliance with 
rights as veterans—employee who was 
separated from service because of reduction 
in force by qualified official contrary to 
employee's rights as veteran under Veter- 
ans’ Preference Act of 1944 is not entitled 
to be paid salary, upon restoration, with- 
out taking oath of office required by sec. 




























































































































































































OFFICERS AND EMPLOYEES: 

Contracting with the Government—hire of 

airplane of employee-pilot—if, pursuant to 
act of July 3, 1945, authorizing hire of air- 
planes by General Land Office, Interior 
Dept., contract be entered into on basis of 
competitive bids received in response to 
invitation to bid requesting services of 
pilot and airplane, and, pursuant to pro- 
vision in invitation, pilot is appointed 
Govt. employee as regular fire guard, such 
contract would not be objectionable as be- 
ing in contravention of rule of public pol- 
icy against Govt. contracting with its em- 
Ployees or of prohibition in sec. 1765, R. 
8., against extra allowances or compensa- 
BI nc cnvcncsnscpeereere 

Details. See Details. 

Efficiency ratings—requirements in connec- 
tion with automatic promotions. See 
Compensation, promotions, automatic, effi- 
ciency rating requirements. 

















































































































313 


1030 INDEX DIGEST 


Continued. 


Excusing from work, in general: 


Although employee may be administra- 
tively excused during period of his basic 
40-hour workweek without charge to 
leave in certain circumstances (blood 
donations, draft summons, excessive 
heat, etc.), overtime compensation for 
overtime period of administrative work- 
week may not be paid under sec. 201, 
Federal Employees Pay Act of 1945, to 
employee administratively excused dur- 
ing that period, payment of overtime 
compensation being conditioned upon 
actual performance of duty -...........- 

Excusing of employees from duty by ad- 
ministrative order on Wednesday and 
Thursday, Aug. 15 and 16, 1945—days 
constituting part of their basic workweek 
of 40 hours—in accordance with Presi- 
dent’s request, did not effect loss of pay 
status on account of such absence 


Holding two positions: 


See, also, Compensation, additional; Com- 
pensation, double. 

Acceptance of one “office” as vacating 
another—appointment of Officers’ Re- 
serve Corps officer as Naval Reserve 
officer—President having appointment 
and discharge power as to both offices— 
is tantamount to acceptance of officer’s 
resignation from former organization, so 
as to constitute him de jure officer in 
latter under last appointment --_-_-__...- 

Federal restrictions applicability to Feder- 
al contributions to United Nations 
Relief and Rehabilitation Administra- 
tion—retired Army officer may, without 
regard to dual compensation and em- 
ployment statutes (act of May 10, 1916, 
as amended; act of July 31, 1894, as 
amended; and sec. 212, act of June 30, 
1932), accept office or position with 
United Nations Relief and Rehabilita- 
tion Admin.—an international agency— 
salary of which is payable from contri- 
butions to administrative expense fund 
of Administration made from moneys 
appropriated by sec. 201, act of June 30, 
1944. 23 C. G. 744, amplified.__........ 

Federal restrictions applicability to Feder- 
al funds contributed to States, Terri- 
tories, etce.—Federal funds granted to 
State under act of May 8, 1914, for co- 
operative agriculture extension work, 
upon being properly receipted for by 
State, lose their identity as Federal 
funds and become funds of State, and, 
therefore, concurrent employment by 
Federal Govt. of State employee paid 
from such funds need not be regarded as 
in contravention of dual compensation 
and employment statutes (5 U. 8. Code 
58, 62 and 69), provided dual Federal 
and State employment prohibition of 

E. O. No. 9, dated Jan. 17, 1873, is not 

for application 
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Continued. 


Holding two positions—Continued. 


Military, naval, etc., personnel employed 
in civilian positions during terminal 
travel time—term ‘terminal leave” as 
used in act of Nov. 21, 1945, permitting 
any person to enter or reenter upon 
Govt. civilian employment while on 
military terminal leave and concurrently 
to receive civilian compensation and 
military pay and allowances does not 
include travel time denominated as 
terminal travel—period immediately 
prior to but not constituting any part of 
period of terminal leave—so as to permit 
any person to enter or reenter upon such 
civilian employment during period of 
military terminal travel without regard 
to dual compensation and employment 
statutes 


Prohibition as to Army officers accepting 
or holding civil office. See Army, offi- 
cers, civil office acceptance or holding pro- 
hibition. 

Retired military, naval, etc., personnel 

holding Federal civilian positions: 

Since retired enlisted men are expressly 
exempt from restrictions of dual com- 
pensation and employment statutes 
(act of May 10, 1916, as amended; act 
of July 31, 1894, as amended; and sec. 
212, act of June 30, 1932), retired Navy 
enlisted men who are in receipt of re- 
tired pay of their enlisted grades may 
receive compensation attached to 
civilian employment and continue to 
receive retired pay 

Since retired warrant officer may not be 
regarded as receiving retired pay ‘‘for 
or on account of services as a commis- 
sioned officer” within meaning of 
dual compensation provisions of sec. 
212, act of June 30, 1932, such officer 
may be employed in civilian position 
and accept compensation attached 
thereto while in receipt of his retired 
pay, provided retired pay and such 
compensation each is less than $2,500 
per annum maximum contained in 
dual employment statute of July 31, 
1894, as amended 

Unecompensated member of board as- 
signed to compensated duties in another 
capacity—tour of duty of member of 
National Wage Stabilization Board, 
serving without compensation, which 
extends from time he leaves his place of 
residence until his return thereto may 
be suspended upon completion of duties 
incident thereto, either at end of, or 
during, workday, so that said member 
may be assigned to other compatible 
duties in compensated “‘when actually 
employed” capacity 


Continued, 


Hours of work: 


Act of Mar. 28, 1934, in general—while 
there is authority under sec. 23, act of 
Mar. 28, 1934, to establish regular hours 
of labor of less than 40 per week, and to 
pay overtime compensation at rate of 
more than time and one-half, there is 
no authority to establish irregular hours 
of labor for particular employees so as 
to pay overtime rates of compensation for 
work on Saturday or other day designat- 
ed as ‘overtime’ day, when regular 
hours of labor for that week have not 


Administrative workweek under Federal 
Employees Pay Act as including 7-day 
period—for purposes of overtime com- 
pensation provided by sec. 201, Federal 
Employees Pay Act of 1945, for work 
“in excess of forty hours in any admin- 
istrative workweek,” administrative 
workweek required by sec. 604 to be 
established must be regarded as includ- 
ing seven consecutive days, thus per- 
mitting payment of overtime compen- 
sation for work on Saturday and Sun- 
day outside of regularly scheduled 40 
hours’ duty each week 

Firefighters, etc., whose tours of duty 
include “stand-by” or “‘on call’’ time— 
allocation of eating and sleeping time— 
for all computation purposes, includ- 
ing application of provisions of Federal 
Employees Pay Act of 1945, in case of 
War Dept. firefighters and similar pro- 
tective and custodial employees who 
are required to render “stand-by” or 
“on call’ service in rotating-shift sys- 
tems, there may be adopted “two-thirds 
rule’—two-thirds of each hour of 24 on 
job to represent time in pay status and 
one-third as time out for sleeping and 
eating—in lieu of averaging number of 
regularly scheduled hours of duty per 
week in cycle of more than one week 
as provided by sec. 301 (b) (2), Chap. 

Civil Service Comm. regulations 


Forty-hour week—inclusion of lunch 
periods or similar non-employment 
periods—forty-hour week statute of 
Mar. 28, 1934, does not control méasure 
of compensation for regular workweek, 
but, instead, provides merely for restor- 
ing of wage earnings previously reduced, 
fixing of regular hours of work not over 
40 per week and compensating for over 
time at not less than time and one-half 
so that said statute has no bearing on 
question whether, in case of certain 
hourly rate employees of Govt. Print- 
ing Office whose compensation is fixed 
under procedure set out in act of June 
7, 1924, lunch hour may be included as 
time to be paid for 
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Continued. 
Hours of work—Continued. 














Inclusion of lunch periods or similar non- 
employment periods.—in fixing com- 
pensation of Govt. Printing Office 
journeymen, apprentices, laborers, etc., 
by the hour “for the time actually em- 
ployed,”’ under procedure set out in act 
of June 7, 1924, neither daily lunch period 
of one-half hour not any other period of 
non-employment during which employ- 
ees are regularly and totally excused 
from duty may be included as official 
time worked and be counted as time to 
Workweek establishment under Federal 
Employees Pay Act: 

District of Columbia Municipal Court 
employees—in case of employees of 
Municipal Court for Dist. of Col. 
subject to Classification Act, provi- 
sions of sec. 604, Federal Employees 
Pay Act of 1945, respecting establishment 
of basic 40-hour administrative work- 
week, when considered in connec- 
tion with provisions of sec. 201 respect- 
ing payment of overtime compensa- 
tion for employment in excess of 40 
hours in any fadministrative work- 
week, require that Chief Judge, as 
head of said court, establish basic 
40-hour workweek within period of 
not more than 6 of any 7 consecutive 
days, and officially order or approve 
additional hours of service in any ad- 
ministrative workweek for which 
overtime compensation will be paid_- 

Employees with duties requiring ir- 
regular or indefinite hours—in case 
of employees of Municipal Court for 
Dist. of Col. subject to overtime pro- 
visions of Federal Employees Pay 
Act of 1945, for whom it is not practi- 
cable to fix regular tour of definite 
hours of duty for each workday of 
calendar week, there may be estab- 
lished as basic administrative work- 
week the first 40 hours of service per- 
formed within period of not more 
than 6 days of week, and such addi- 
tional hours of service, for which over- 
time compensation may be paid, as 
is deemed necessary may be ordered 
II cio cw dctwakeriescibivcnse 

Firefighters, etc., whose tours of duty 
include “stand-by” or “on call” 
time—applying ‘“‘two-thirds rule’”’ in 
case of firefighters and similar protec- 
tive and custodual employees whose 
workweeks include periods during 
which they may not be required to 
work but are required to remain on 
duty and render “stand-by” or ‘‘on 
call” service, first 60 hours on job 
less 20 hours for sleeping and eating 
may be regarded as basic 40-hour 

workweek under Federal Employees 
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Hours of work—Continued. 
Workweek establishment under Federal 
Employees Pay Act—Continued. 
Pay Act of 1945, during which straight- 
time rates of compensation (two-thirds 
of hourly basic compensation for each 
of first 60 hours on job) are payable _- 
Subordinate officers’ authority—where 
it is necessary for employees at certain 
field offices of agency to work tours of 
duty differing from schedule for em- 
ployees of agency generally, require- 
ments of sec. 604 (a), Federal Em- 
ployees Pay Act of 1945, that heads 
of departments, etc., establish basic 
40-hour workweek will be regarded 
as having been met if by administra- 
tive order there be prescribed general 
workweek pattern for field officers to 
follow in prescribing daily tours of 
duty as needs of service may require 
within such prescribed pattern 
Liability: 
Government losses : 
Negligence, judgment errors, etc., in 
general: 

Ordinarily, employee’s compensation 
is payable even though through error 
or neglect of duty he should occasion 
loss to U. S., usual method of dis- 
ciplining for errors, etc., being by 
adjustment of efficiency rating or 
immediate demotion; however, when 
head of agency—in order to protect 
Govt.’s interests—has issued regu- 
lations pursuant to law which pro- 
vide for charging of Govt. losses 
occurring under certain circum- 
stances to employee responsible, 
such regulations may be regarded 
as part of contract of employment.. 

There is no authority to withhold any 
part of salary deductions to em- 
ployee’s credit in retirement fund 
to cover pecuniary loss sustained 
by Govt. as result of error in judg- 
ment or neglect of duty on his 
part—whether or not a prima facie 
ease of liability be established—in 
absence of specific administrative 
regulations issued pursuant to law 
previding for assessment of charges 
against employees under such cir- 


Minors. See Minors. 

Negligence—iiability of resultant Govern- 
ment losses. See Officers and Employees, 
liability, Government losses. 

Oaths of office. See Oaths. 

Political activity—reemployment after re- 
moval. See Officers and Employees, rein- 
statements, after removal for political ac- 
tivity. 

Promotions. See Classification; Compensa- 

tion, promotions. 


16) 


15 





OFFICERS AND EMPLOYEES— Page | OFFICERS AND EMPLOYEES— Page 
Continued, 


INDEX DIGEST 


OFFICERS AND EMPLOYEES— Page 


Continued. 

Reduction in rank—veterans—rescission— 
sec. 14, Veterans’ Preference Act of 1944, 
requiring that Civil Service Com., after in- 
vestigation and consideration of appeal, 
pursuant to said section, by preference- 
eligible employee from administrative re- 
duction in rank, “‘shall submit its findings 
and recommendation to proper adminis- 
trative officer,” vests no authority in 
either Civil Service Com. or administra- 
tive agency concerned to restore employee 
as of date of such administrative reduc- 
tion; instead, effective date of restoration 
is date on which administrative restora- 
tion actually is effected 


Reinstatements: 
After military duty: 
Jurisdiction—whether employee, upon 
restoration after military service, has 
been “restored” to his former position 
or to position of “like seniority, status, 
and pay” within meaning of sec. 8, 
Selective Training and Service Act of 
1940, as amended, is not for determina- 
tion by G. A. O. but by administrative 
offices jointly with Civil Service Com.; 
however, G. A. O. is not precluded 
from deciding questions of salary and 
proper use of public funds after proper 
determination has been made that 
employee has or has not been restored 
to position in accordance with said act. 


Personne! on terminal military leave: 
Provisions of act of Nov. 21, 1945, per- 
mitting persons to enter or reenter 
upon Govt. civilian employment 
while on military terminal leave 
have effect of authorizing reem- 
ployment under sec. 8, Selective 
Training and Service Act of 1940, as 
amended, prior to expiration of mili- 
tary terminal leave 
Where, as permitted by act of Nov. 21, 
1945, former employee is to be reem- 
ployed under sec. 8, Selective Train- 
ing and Service Act of 1940, as 
amended, prior to expiration of his 
military terminal leave, he should 
be required to furnish statement 
from military establishment con- 
cerned showing that he will be en- 
titled, upon expiration of his leave, 
to certificate of satisfactory comple- 
tion of military service required by 
said sec. 8; and such reemployment 
should be made contingent upon fur- 
nishing of certificate immediately 
upon expiration of leave 
Restoration to other than former posi- 
tion: 
Effect on rights generally: 
Where, after military duty, em- 
ployee was reemployed under tem- 
porary appointment at maximum 


Continued. 
Reinstatements— Continued. 
After military duty—Continued. 
Restoration to other than former posi- 
tion—Continued. 

Effect on rights generally—Continued. 
salary rate of grade lower than that 
of position he held upon entering 
armed forces—such former position 
having been abolished—and was 
subsequently promoted to position 
in his former or like grade with re- 
sultant “equivalent increase in 
compensation” within meaning of 
within-grade salary-advancement 
provisions of sec. 402, Federal Em- 
ployees Pay Act of 1945, employee 
may not count his active military 
service toward within-grade salary 
advancement in latter position--- 

Civil Service Com. having deter- 
mined for purposes of reemploy- 
ment provisions of sec. 8, Selective 
Training and Service Act of 1940, 
as amended, that Govt. is not 
single employer, that veteran has 
no mandatory right of restoration 
in agency other than one from 
which furloughed, and that ac- 
ceptance of employment in differ- 
ent agency does not constitute 
restoration under said act, em- 
ployee reemployed after military 
duty in other than his former 
agency is not, by virtue of said act, 
entitled to have his unused sick 
leave restored. 24 C. G. 410, over- 


Time limitation for making application— 
personne! granted terminal military 
leave—in case of former employee 
granted military terminal leave, period 
of ninety days within which he must 
make application for reemployment 
pursuant to sec. 8, Selective Training 
and Service Act of 1940, as amended, 
begins to run from date leave period 
expires, that is, time he officially is 
separated or released from active duty, 
notwithstanding provisions of act of 
Nov. 21, 1945, permitting entry or re- 
entry upon Govt. civilian employment 
prior to expiration of military terminal 


War service appointees’ rights gener- 
ally—provisions of sec. 402, Federal 
Employees Pay Act of 1945, under 
which war service, etc., appointees 
may count military service toward 
within-grade salary advancements 
upon restoration, reemployment, or 
reinstatement in positions subject 
thereto, relate exclusively to within- 
grade salary advancements, and have 
no effect upon existing rules regarding 
other reemployment benefits, such as 
restoration of sick leave. 
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Continued. 
Reinstatements—Continued. 

After removal for political activity—statu- 
tory prohibition scope, in general—where 
employee has been removed from posi- 
tion for violation of political activities 
prohibition of sec. 9, act of Aug. 2, 1939 
(Hatch Act), as amended, whether re- 
striction in subsec. (b) thereof against 
use of funds “appropriated * * * for 
such position” to pay compensation of 
such person precludes reemployment 
depends not upon nature of duties to be 
performed but upon whether same ap- 
propriation that provided funds for 
position from which removed is in- 
volved—reemployment being precluded 
if said appropriation is involved but not 
precluded if there is involved some other 
ini si tiie ceiicewwcece 

After separation without compliance with 
rights as veteran—requirements gen- 
erally—fact that Civil Service Com. de- 
termined that separation of employee 
because of reduction in force by qualified 
officer of particular administrative 
agency was not in accordance with em- 
ployee’s rights as veteran under Veter- 
ans’ Preference Act of 1944 has no effect 
to void separation, and, therefore, em- 
ployee may be restored to his former 
position only by formal appointment 
and compliance with all statutory re- 
quirements incident to such appoint- 


Compensation. See Compensation, reem- 
ployment. 

Resignation—in general—generally, public 
officer in U. S, has right to resign, which 
right may be absolute, that is, he may 
resign at his mere will or pleasure without 
regard to will or convenience of appointing 
power, or his right to resign may be 
limited, as in case of incumbent of military 
office, that is, may become effective only 
with assent of appointing power--_........ 

Retired—reemployment. See Retirement. 

Separation from service: 

Effective date: 
Lump-sum leave payment requirements 
as affecting: 

See, also, related matter under: Leaves 
of Absence, annual, lump-sum pay- 
ments, statutory requirements as 
affecting grant of leave immediately 
prior to separation, retirement, etc. 

In general: 

Where employee with annual leave 
to his credit resigned while on 
leave without pay without return- 
ing to duty, separation date for 
purposes of lump-sum payment 
for his leave under act of Dec. 21, 
1944, should be considered as date 
of resignation rather than last day 
of active duty 


241 


Continued. 
Separation from service—Continued. 
Effective date—Continued. 


Lump-sum leave payment requirements 
as affecting— Continued. 
In general—Continued. 

In order that full annual leave credit 
for Sept. 1945, and quarterly leave 
credit of one-half day due as of 
Sept. 30, pursuant to sec. 2.1 (a), 
Annual Leave Regs., may be 
given for purpose of computing 
lump-sum leave payment under 
act of Dec. 21, 1944, of employees 
whose last day of active duty will 
be Friday, Sept. 28—last day of 
their 40-hour workweek—adiminis- 
trative action may be taken to 
separate such employees effective 
Sept. 30, thereby including two 
I i 

Resignation prior to end of advance- 
notice _ period—where employee 
granted annual leave for 30-day 
period of advance notice of separa- 
tion by reduction in force to which 
he is entitled under sec. 14, Veterans’ 

Preference Act of 1944, resigns prior 

to expiration of such period, em- 

ployee’s separation, for purposes of 
lump-sum payment under act of 

Dec. 21, 1944, for remainder of ac- 

crued leave, should be made effec- 

tive at end of pay period current 
when notice of resignation is re- 

WE oasiddnndncniieds tnbivesicnse- 

Nonwork days following last work- 
week—in order that full annual leave 
credit for Sept. 1945, and quar- 
terly leave credit of one-half day 
due as of Sept. 30, pursuant to 
sec. 2.1 (a), Annual Leave Regs., 
may be given for purpose of com- 
puting lump-sum leave payment 
under act of Dec. 21, 1944, of em- 
ployees whose last day of active 
duty will be Friday, Sept. 28—last 
day of their 40-hour workweek— 
administrative action may be taken 
to separate such employees effective 
Sept. 30, thereby including two non- 


Employees called to military duty— Postal 


Service employees generally—there is no 
authority to continue civilian status of 
postal employees while on “military 
furlough” without pay during their 
service in armed forces 


Noncompliance with statutory, etc., con- 


ditions—effects generally—fact that 
Civil Service Com. determined that 
separation of employee because of reduc- 
tion in force by qualified officer of parti- 
cular administrative agency was not in 
accordance with employee’s rights as 
veteran under Veterans’ Preference Act 
of 1944 has no effect to void separation-. 
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Continued. Aviation duty—Continued. 
Separation from service—Continued. 


Aviation reserve officers’ lump-sum pay- 


Rescission: ments—Continued. 


Preference-eligible employees: 

Sec. 14, Veterans’ Preference Act of 
1944, requiring that Civil Service 
Com., after investigation and con- 
sideration of appeal, pursuant to said 
section, by preference-eligible em- 
ployee from administrative dis- 
charge, “‘shall submit its findings 
and recommendation to proper ad- 
ministrative officer,’’ vests no au- 
thority in either Civil Service Com. 
or administrative agency concerned 
to restore employee as of date of such 
administrative discharge; instead, 
effective date of restoration is date 
on which administrative restoration 
actually is effected.................. 

Sec. 14, Veterans’ Preference Act of 
1944, requiring that Civil Service 
Com., after investigation and con- 
sideration of appeal, pursuant to 
said section, by preference-eligible 
employee from administrative sus- 
pension, ‘‘shall submit its findings 
and recommendation to proper 
administrative officer,’ vests no 
authority in either Civil Service 
Com. or administrative agency con- 
cerned to restore employee as of 
date of such administrative suspen- 
sion; instead, effective date of re- 
storation is date on which adminis- 
trative restoration actually is ef- 


See Set-Of. 

PACKING, CRATING, HAULING, 
ETC., OF HOUSEHOLD EF- 
FECTS: 


See Transportation, household effects, packing, 
crating, hauling, unpacking, etc. 
PAY: 
Additional: 
Aviation duty. See Pay, aviation duty. 
Diving duty. See Pay, diving duty. 
Sea or foreign shore duty. See Pay, sea or 

foreign shore duty. 7 

Allotments—family allotment and allow- 
ance. See Family Allotment and Allow- 
ance, 

Aviation duty: 

Aviation reserve officers’ lump-sum pay- 
ments: 

Assignment to duty under different 
classification as constituting release 
from active duty—release—other than 
at his own request or as result of dis- 
ciplinary action—of Naval Reserve 
officer from active duty as officer com- 
missioned pursuant to Naval Aviation 
Cadet Act of 1942, although he was 
immediately transferred to different 
classification and thereupon ordered to 
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active duty, constituted “release from 
active duty” as contemplated by sec. 
12 of act, entitling him to payment of 
lump sum provided by said section. 


Fractional year’s service—lump sum of 
$500 for each year of active service 
authorized by sec. 12, Naval Aviation 
Cadet Act of 1942, as amended, may be 
paid on prorated basis in case of naval 
aviation reserve officer who was killed 
in line of duty before completing one 
year’s active service. C/.24C. G. 560. 


Reserve officers commissioned in regular 
service—officers whose commissions in 
Naval or Marine Corps Reserve pur- 
suant to Naval Aviation Reserve Act 
of 1939 or Naval Aviation Cadet Act of 
1942 are terminated so that they might 
accept commissions in Regular Navy 
or Marine Corps under provisions of 
sec. 2, Naval Aviation Personnel Act 
of 1940, are not entitled to lump-sum 
payment authorized by sec. 12 of 1942 
act for aviation reserve officers upon 
release from active duty.............. 


Service credit for period under errone- 
ous commission in Army of U. S. in- 
stead of Air Corps Reserve—provision 
of sec. 3, Army Aviation Cadet Act of 
June 3, 1941, that each aviation cadet, 
upon successful completion of his 
training, ‘‘shall be commissioned as a 
second lieutenant, Air Corps Reserve,” 
does not in and of itself constitute such 
cadets Air Corps Reserve officers from 
date they were entitled to be so ap- 
pointed, and, therefore, aviation cadet 
erroneously commissioned in Army of 
U. S. and thereafter commissioned in 
Air Corps Reserve may not count 
service in Army of U. S. in computing 
lump sum authorized by sec. 6 of act, 
upon release from active duty, as serv- 
ice as Air Corps Reserve officer ------ 


Service period in Naval Reserve as 
affected by prior membership in 
another military organization—in view 
of holding herein, in connection with 
appointment of member of Officers’ 
Reserve Corps as aviation officer in 
Naval Reserve, that prohibition in 
Naval Reserve Act of 1938 against 
Naval Reservists being members of 
military organizations has no operation 
to affect his de jure status in Naval 
Reserve, all continuous active com- 
missioned service as aviation officer 
may be included in computing lump- 
sum payment authorized by sec. 12, 
Naval Aviation Cadet Act of 1942, as 
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Aviation duty—Continued. 
Aviation reserve officers’ lump-sum pay- 
ments—Continued. 

Service periods under Army of U. 8S. 
temporary appointments—even though 
temporary appointment in Army of 
U. 8. of Air Corps Reserve officers on 
active duty be made under general 
authority of act of Sept. 22, 1941, rather 
than special authority of act of Feb. 
16, 1942 (see 24 C. G. 790), and regard- 
less of whether appointment under 
1941 act be preceded or followed by 
appointment under 1942 act, entire 
period of continuous active service 
may be counted as Air Corps Reserve 
service for purposes of computing 
lump-sum payment authorized by 
sec. 6, Army Aviation Cadet Act of 
PO re eclectic 


Commencement date for officers appointed 
from enlisted naval aviation pilot sta- 
tus—enlisted men holding designations 
as naval aviation pilot and performing 
regular and frequent aerial flights under 
permanent flight orders when appointed 
as temporary officers pursuant to act of 
July 24, 1941, it being administrative 
purpose to continue their flying status 
without break, are entitled to increased 
pay for flying for period between date of 
appointment and date of notification 
computed on pay to which entitled as 
officers, by virtue of sec. 5, act of June 30, 
1942, making temporary appointments 
under 1941 act effective from date on 
which made. 23 C. G. 578, distin- 
So oe tcoae. pebeebeiensnetigemies 


Continuance during period at separation 
center: 


In absence of directive of Sec. of War 
issued pursuant to act of Feb. 18, 1946, 
imposing flying-pay restrictions during 
period from Dee. 1, 1945, to June 30, 
1946, that Army flying officers ordered 
to separation centers incident to sepa- 
ration from service are to be con- 
sidered, for flying-pay purposes, as 
assigned to duty involving “air 
activities” within meaning of said act, 
aviation pay may not accrue to such 
officers during said period; however, 
payments actually made between Dec. 
1, 1945, and Feb. 18, 1946, will be 
viewed as in accordance with law and 
regulations then in effect___.__..._. 


Right of Army flying officers to aviation 
pay otherwise due under sec. 18, Pay 
Readjustment Act of 1942. and E. O. 
No. 9195 issued thereunder is not af- 
fected by assignment to separation 
center—where officers actually remain 
in duty status involving flying prior 
to going on terminal leave—during 
periods prior to Dec. 1, 1945, effective 
date of restrictive flying-pay provisions 
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Continuance during period at separation 
center—Continued. 

of act of Feb. 18, 1946, regardless of 

whether payment for such prior 

periods actually were made before 

or after that date or after Feb. 18, 


Flight deficiencies: 
Deficiencies caused by combat con- 
ditions: 

Combat conditions in other than third 
month of usual three-month make- 
up period—where flight deficiencies 
of two consecutive months were 
not made up during third month 
under par. 10 (c), E. O. No. 9195, 
due to causes other than combat 
conditions during third month, 
which conditions, had they existed, 
would have entitled individual, 
under par. 10 (f) of said E. O., to 
six consecutive calendar months 
to make up such deficiencies, avia- 
tion pay may not be allowed for 
such three months on basis of flights 
performed subsequent thereto, irre- 
spective of combat conditions exist- 
ing during other than third month. 

Commanding officer’s certificate— 
provisions of subpar. (f), par. 10, 
E. O. No. 9195, authorizing ‘a 
period of six consecutive calendar 
months” for making up flight re- 
quirements where, due to military 
operations of particular command 
under combat conditions, personnel 
were “unable to perform the aerial 
flights required by subparagraph 
(c),” are operative only where 
combat conditions in third month 
prevented performance of sufficient 
flights or accumulation of sufficient 
flying hours to meet flight require- 
ments for three months’ period 
ending with that month; and cer- 
tification by commanding officer re- 
quired by said subpar. (f) as to such 
combat conditions was required 
only with respect to third month.. 

Conditions other than combat in first 

two months of usual three-month 
make-up period—where command- 
ing officer has certified that failure 
to meet flight requirements of par. 
10 (c), E. O. No. 9195, was due to 
military operations of particular 
command under combat conditions 
during third month of prescribed 
three months’ period and required 
flying hours were accumulated 
in six months’ grace period pre- 
scribed by par. 10 (f) of said E. O., 
aviation pay may be credited for 
entire six months, even though other 
than combat conditions caused 
deficiency in two preceding months. 
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Flight deficiencies—Continued. 
Deficiencies caused by combat condi- 
tions—Continued. 

Six-month make-up period commence- 
ment—‘“‘period of six consecutive 
calendar months” prescribed by 
par. 10 (f), E. O. No. 9195, for mak- 
ing up flight requirements where 
requirements prescribed by par. 
10 (c) were not met because of com- 
bat conditions, commenced at first 
of month in which flight deficiencies 
first occurred, so that excess flights 
performed in preceding months 
were not for consideration in com- 
puting flight requirements of said 


Time of occurrence, in general—pro- 
visions of subpar. (f), par. 10, E. O. 
No. 9195, authorizing ‘“‘a period of 
six consecutive calendar months”’ 
for making up flight requirements 
where, due to military operations 
of particular command under com- 
bat conditions, personnel were 
“unable to perform the aerial flights 
required by subparagraph (c),” are 
operative only where combat condi- 
tions in third month prevented per- 
formance of sufficient flights or 
accumulation of sufficient flying 
hours to meet flight requirements for 
three months’ period ending with 
that month; and certification by 
commanding officer required by 
said subpar. (f) as to such combat 
conditions, was required only with 
respect to third month 

Period of suspension from fiying— 

where, pursuant to par. 12, E. O. 

No. 9195, suspension from flying for 

sickness or injury incurred in line of 

duty is revoked within 3 calendar 
months under par. 10 during which 
flight requirements may be made up, 
right to aviation pay for month of 
revocation and prior months is for 
determination under par. 10 as if 
suspension had never been made; but 
if revocation occurs after expiration 
of grade period, right to aviation pay for 

any part of period of suspension is lost - . 

Right to make up for months in prior 
three-month deficient period—where 
for three consecutive months there 
was failure to meet flight require- 
ments set forth in par. 10, E. O. No. 

9195, in order to be entitled to avia- 

tion pay, there was no basis for credit- 

ing aviation pay for third month for 
flights performed in following two 

MN cides RCA. 
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Flight deficiencies—Continued. 
Three-month make-up period com- 
mencement: 
Assignment involving fractional 
month: 

Fraction of calendar month occur- 
ring at beginning of flight status 
is to be considered as first month 
of three consecutive ‘“‘calendar”’ 
months’ period prescribed by 
par. 10 (c), E. O. No. 9195, for 
making up flight deficiencies in 
order to be entitled to aviation 
pay under sec. 18, Pay Read- 
justment Act of 1942 

When flight deficiency occurs dur- 
ing fractional calendar month at 
beginning of flight status, termina- 
tion of three months’ grace period 
prescribed by par. 10 (c), E. O. 
No. 9195, during which deficiency 
may be made up to be entitled to 
aviation pay under sec. 18, Pay 
Readjustment Act of 1942, is last 
day of second full calendar month 
next following such fractional 
month, and flights thereafter 
performed may not be used to 
make up deficiency even though 
performed within three months 
from date flight status began 

Non-flying officer limitation—scope of 
limitation—student naval flight sur- 
geons—student naval flight surgeons 
detailed to duty involving flying under 
instruction are nonflying officers whose 
increased pay for flying is subject to 
statutory limitation of $720 per annum, 
rather than “commissioned officers 
* * * undergoing flying training” 
within meaning of provisions in recent 
Military Appro. Acts including such 
commissioned officers within definition 
of flying officers entitled under sec. 18, 
Pay Readjustment Act of 1942, to 50 
percent increase in pay for flying; and 
such student flight surgeons may not 
be included by administrative regula- 
tion within definition of flying officer. 
24 C. G. 501, amplified 

Non-flying officers designated as flying 
officers—effective date of increased 
flying pay—naval aviation medical 
examiners—nonflying officers—who have 
been designated as flight surgeons— 
flying officers—become entitled to in- 
creased flying pay authorized for flying 
officers by sec. 18, Pay Readjustment 
Act of 1942, on date notice of designation 
is received, and not on effective date 
stated therein. 24 C. G. 501, amplified. 
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Checkages and forfeitures: 
See, also, Set-Off, pay. 
Court-martial sentences: 
Computation, in connection with debts, 
etc., upon remission: 

Family allowance deduction required 
by sec. 106 (a), Servicemen’s De- 
pendents Allowance Act of 1942, as 
amended, which is past due from 
Army enlisted man for prior months 
takes precedence over application of 
court-martial forfeiture upon remis- 
sion of unexecuted portion in subse- 
quent month, and, therefore, where 
such accumulated charges equal or 
exceed monthly pay accrued prior to 
date of remission, there is no pay 
available for forfeiture; however, if 
such accumulated charges are less 
than such accrued pay, balance, after 
accumulated charges are deducted, 
is available for application of for- 
feiture pursuant to E, O. No. 8727.- 

Where Army enlisted man’s pay has 
not been settled for several months, 
all items of indebtedness incurred 
during that period prior to remission 
of unexecuted portion of court-mar- 
tial forfeiture should be considered as 
prior indebtedness (see par. 10 (d), 
AR 35-2460) to be satisfied from pay 
due at time of such remission before 
determining, pursuant to restrictions 
of E. O. No. 8727, amount of court- 
martial forfeiture to be regarded as 
executed prior to date of remission _- 

Where monthly pay of Army enlisted 
man is insufficient to cover both de- 
duction for family allowance re- 
quired by sec. 106 (a), Servicemen’s 
Dependents Allowance Act of 1942, 
as amended, and amount of court- 
martial forfeiture, unexectited por- 
tion of which was remitted during 
month, total monthly pay—as dis- 
tinguished from pay accrued up to 
date of remission—first should be 
reduced by amount required by said 
sec. 106 (a), and remaining balance of 
pay otherwise available for forfeiture, 
pursuant to E. O. No. 8727, should 
be applied in satisfaction of forfei- 
ture prorated to date of remission __- 

Extent authorized in connection with 
deductions for debts, etc.: 

Under act of May 22, 1928, as amended, 
exempting one-third of Army en- 
listed man’s pay from deduction for 
debts “admiuistratively ascertained’ 
to be due U. S., and E. O. No. 8727, 
making similar exemption as to 
court-martial forfeitures, neither ‘‘ad- 
ministratively ascertained” debts 
nor court-martial forfeitures may be 
applied against enlisted man’s 

monthly pay either separately or in 
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Foreign shore duty. 


Forfeitures. 


Checkages and forfeitures-—C ontinued. 
Court-martial sentences—Continued. 

Extent authorized in connection with 
deductions for debts, ete.— Continued. 
combination so as to deprive him of 
more than two-thirds of pay for that 
While act of May 22, 1928, as amended, 
does not prohibit application of more 
than two-thirds of Army enlisted 
man’s monthly pay for court-mar- 
tial forfeitures or for amounts “other- 
wise legally authorized to be with- 
held,” or for both, E. O. No. 8727 
authorizes application of such for- 
feitures ‘‘so as not to deprive the 
accused of more than two-thirds of 
his pay for any month,” and, there- 
fore, where computation of man’s 
pay for particular month involves 
amounts of both types, application 

of forfeiture is authorized only to ex- 
tent of balance of two-thirds of 
monthly pay remaining after de- 
duction for amounts “otherwise 
legally authorized to be withheld’’_. 


Concurrent with civilian compensation. 


See Compensation, double. 


Deductions: 


Family allowance. See Family Allotment 
and Allowance. 
Set-off matters. See Se-Of. 


Diving duty—time in decompression cham- 


ber—provisions of act of Apr. 9, 1928, as 
amended, authorizing $5 per hour addi- 
tional pay to Navy personne! assigned to 
diving duty when employed “in actual 
salvage or repair operations in depths of 
over ninety feet’”’ or where extraordinary 
hazards exist—which provisions have ref- 
erence only to time of each dive—may not 
be regarded as authorizing continuance of 
such additional pay for time spent in de- 
compression chamber after completion of 
dives to prevent or to relieve attacks of 
caisson disease (“‘bends”’) resulting from 
that duty 


See Pay, sea or foreign 
shore duty. 

See Pay, checkages and forfei- 
tures. 


Higher command: 


Battalion command— Army battalion 
which is purely tactical unit, as distin- 
guished from administrative unit, serv- 
ing as part of infantry regiment does not 
constitute ‘“‘command”’ within meaning 
of that term as used in sec. 7, act of Apr. 
26, 1898, so as to entitle commander 
thereof to higher command pay and 
allowances under said act for exercising 
command above that relative to his grade 
in time of war, assignment of command 
to field officers therein being merely to 
designate their places in field. ........-.- 
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Leaves of absence. See Leaves of Absence, 


Longevity: 


PAY—Continued. 
Higher command—Continued. 
“Command” defined—term “command” 


as used in sec. 7, act of Apr. 26, 1898, 
authorizing pay and allowances of higher 
grade for exercising higher command in 
time of war, refers to body of troops 
which constitutes command, and, under 
such definition, Army battalion as part 
of and serving with infantry regiment is 
not command within meaning of said 


Competency of orders assigning higher 
command—in view of express delegation 
of authority to certain Army command- 
ers to designate “‘by direction of the 
President”’ junior of several officers of 
same grade within command as com- 
mander thereof without regard to rela- 
tive seniority, written orders amended 
to show date of prior verbal orders as 
effective date junior officer received such 
designation may be considered as “orders 
issued by competent authority”’ within 
meaning of sec. 7, act of Apr. 26, 1898, 
authorizing pay and allowances of higher 
grade for exercising higher command in 
time of war, even though such amending 
orders did not contain statement “‘by 
direction of the President” ‘ 

Period pay to which entitled—provision 
in par. 3 (b) 2 (a), sec. 1, War Dept. 
Technical Manual 14-501, that “‘Ad- 
vancement of pay period may never go 
beyond the pay period next higher to 
that corresponding to the officer’s grade” 
has reference to automatic advancements 
in pay periods by reason of length of 
service as prescribed by Pay Readjust- 
ment Act of 1942, as amended, and has 
no application to payment to Army 
officer, pursuant to sec. 7, act of Apr. 26, 
1898, of pay and allowances of appropri- 
ate higher pay period incident to exercise 
of higher command in time of war-.-.--. 

Status of higher command as command of 
troops operating against enemy— Army 
officer assigned to signal battalion of 
Signal Corps—combatant arm of Army— 
who exercised command above that 
relative to his grade while battalion was 
stationed in United Kingdom establish- 
ing and maintaining communications 
for air command engaged in fighting 
enemy is to be regarded as “‘serving with 
troops operating against an enemy” 
within meaning of sec. 7, act of Apr. 26, 
1898, so as to be entitled thereunder to 
pay and allowances of grade appropriate 
to higher command so exercised, even 
though United Kingdom was excluded 
from campaigns and battle areas by War 
Dept. General Orders No. 75 

Insular force of the Navy—review of history 

of insular force of Navy and statutes and 

decisions relating to pay and allowances of 
members thereof 


Service credits: 

Coast and Geodetic Survey service— 
Coast and Geodetic Survey having no 
enlisted force serving on board its 
vessels, service performed on board 
such vessels under “‘shipping articles” 
or civil service laws and regulations 
may not be regarded as “enlisted’’ 
service within meaning of sec. 3A, Pay 
Readjustment Act of 1942, as amended, 
which may be counted by enlisted 
member of Coast Guard Reserve for 
pay purposes. 24 C. G.829, amplified. 

Constructive service authorized for 
appointment and promotion purposes— 
constructive service based on age, etc., 
authorized to be credited for appoint- 
ment and promotion purposes under 
secs. 5 and 7, act of Dec. 28, 1945, pro- 
viding for appointment of additional 
commissioned officers in Regular 
Army, may not be credited for pay 
purposes pursuant to sec. 3A, Pay 
Readjustment Act of 1942, as amended. 

Navy Nurse Corps members—inclusion 
of inactive service—provisions of sec. 
1 (b), act of Dec. 3, 1945, authorizing 
members of Navy Nurse Corps to 
count as service “‘full time for all peri- 
ods during which they held appoint- 
ments as nurses or commissions in the 
Army Nurse Corps or the Navy Nurse 
Corps’’ may not be regarded as auth- 
orizing Navy nurses to count inactive 
service as members of such Corps in 
computing their length of service for 
pay purposes, so as to give Navy 
nurses pay advantage over Army 
nurses, who may count “active serv- 
ice,” only for such purposes under 
provisions of sec. 4, act of June 22, 1944. 

Reserve service: 

Naval or Marine Corps Reserve: 
Appointment of Officers’ Reserve 
Corps officer as Naval Reserve 
officer—President having appoint- 
ment and discharge power as to 
both offices—is tantamount to 
acceptance of officer’s resignation 
from former organization, so as to 
constitute him de jure officer in 
latter under last appointment, 
and, therefore, prohibition in 
Naval Reserve Act of 1938 against 
Naval Reservists being members 
of military organization has no 
operation to affect officer’s right to 
count service in Naval Reserve for 
pay purposes under Pay Readjust- 
ment Act of 1942, as amended. 23 
C. G. 178, distinguished; prior 
decisions, where inconsistent here- 
with, no longer will be followed... 
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Naval or Marine Corps Reserve—Con. 
Since prohibition in Naval Reserve 
Acts against Naval Reservists be- 
ing members of military organiza- 
tion has no operation to affect 
officer’s de jure status in Naval 
Reserve, acquired upon accept- 
ance of commission in Naval Re- 
serve while still member of Offi- 
cers’ Reserve Corps (25 C. G. 241), 
officer is entitled to count for pay 
purposes, as Naval Reserve officer 
on active duty, service in Naval 
Reserve from date he accepted his 
commission therein, regardless of 
whether, after termination of his 
old commission, he performed 
“an affirmative act” constituting 
acceptance of new commission by 
conduct. 24 C. G. 251, modified -- 
Reserve status concurrent with serv- 
ice as cadet, U. S. Military Acade- 
my—while under sec. 6, act of Aug. 
24, 1912, Army officer is prohibited 
from counting prior service as cadet 
at U. 8. Military Academy for longev- 
ity pay purposes, such service as 
cadet does not preclude counting, 
for pay purposes under Pay Read- 
justment Act of 1942, as amended, of 
period of concurrent service as mem- 
ber of Enlisted Reserve Corps, in- 
Pl bidsuaccscesussdcuppteucmiece 


Retired pay. See Pay, retired, longevity 


credits. 


Time lost due to venereal disease—in 


view of proviso to sec. 2, act of Sept. 27, 
1944, that venereal disease incurred 
during naval service shall not be pre- 
sumed to be due to “willful miscon- 
duct” if Navy regulations requiring 
person to report and receive treatment 
are complied with, time lost from duty 
by enlisted man because of such dis- 
ease may not be regarded as absence 
from duty due to misconduct which is 
required to be made good under act of 
Aug. 29, 1916, as amended, but may 
be counted as service for longevity pay 
and reenlistment allowance purposes 
provided he reports and receives treat- 
ment for such disease_-_-........-.- ; 


Period: 
See, also, related heading: Pay, longevity. 
Rights of junior officers exercising higher 
command—provision in par. 3 (b), 2 (a), 
sec. 1, War Dept. Technical Manual 
14-501, that “Advancement of pay period 
may never go beyond the pay period 
next higher to that correspouding to the 
officer’s grade” has reference to auto- 
matic advancements in pay periods by 
reason of length of service as prescribed 
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Period—Continued. 

by Pay Readjustment Act of 1942, as 
amended, and has no application to 
payment to Army officer, pursuant to 
sec. 7, act of Apr. 26, 1808, of pay and 
allowances of appropriate higher pay 
period incident to exercise of higher 
command in time of war..............-. 
Retainer—Naval Reserve—concurrent civil- 
ian compensation—in view of sec. 4, Naval 
Reserve Act of 1938, permitting enlisted 
men transferred to Fleet Reserve to re- 
ceive compensation attached to civilian 
employment in addition to any pay and 
allowances accruing under said act, dual 
compensation provisions of sec. 212, act of 
June 30, 1932, have no application to pre- 
vent such reservists from being paid re- 
tainer pay authorized by 1938 act in addi- 
tion to civilian compensation, regardless 
of civilian salary rate or whether retainer 
pay be regarded as “retired pay’’ under 
said sec. 212 or whether commissioned 
service was included in computing retainer 
pay or in determining eligibility for trans- 


See, also, Retirement, military, naval, etc. 
Active duty after retirement: 
Retention of active-duty promotion 
upon return to inactive status: 
Former Regular Navy officer who was 
reappointed and placed on retired 
list pursuant to private act, rather 
than under general retirement laws, 
is entitled, upon release from active 
duty after serving in higher grade 
under temporary wartime appoint- 
ment, to retired pay computed on 
highest grade in which he served 
satisfactorily under such temporary 
appointment as determined by Sec. 
of Navy under authority of sec. 8, 
Oe i ls BR ocieaececce-ee- 
Navy officer who was advanced to 
rank of lieutenant commander upon 
retirement pursuant to sec. 12 (k), act 
of June 23, 1938, as amended, and 
recalled to active duty in higher 
wartime temporary rank, is entitled 
upon reverting to inactive status, to 
receive retired pay, as provided in 
sec. 12 (b) of said act, computed on 
basis of such higher rank in which 
he served satisfactorily as deter- 
mined by Sec. of Navy under sec. 8, 
act of Feb. 21, 1946, with credit for 
active duty after retirament as au- 
thorized by sec. 15, Pay Readjust- 
ment Act of 1942 
Army Nurse Corps: 
As affected by wartime assimilation of 
active-duty pay to that of commis- 
sioned officers—provisions in act of Dec- 
22, 1942, assimilating active duty pay 
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Army Nurse Corps—Continued. 
and allowances of members of Army 
Nurse Corps to those authorized for 
commissioned officers, being, in effect, 
merely provisions for temporary in- 
crease in active duty pay in wartime, 
make no change in basis of computing 
permanent pay of nurses on retired 


Commencement date when retired for 
physical disability—retirement of 
member of Army Nurse Corps for 
physical disability incurred in line of 
duty, pursuant to act of June 20, 1930, 
as amended, and act of June 22, 1944, 
may not be made effective, for retired 
pay purposes, prior to date on which 
Sec. of War approved retiring board’s 


Computation on “total annual active 
duty pay” —“‘total annual active duty 
pay”—as distinguished from “‘annual 
base pay’’—upon which retired pay is 
computed pursuant to third par., sec. 
13, Pay Readjustment Act of 1942, for 
members of Army or Navy Nurse 
Corps retired for other than physical 
disability, is “annual base pay’ set 
forth in first par. plus additional “pay” 
authorized in second par. for superin- 
tendents, asst. superintendents, etc. 

Army officer retired after service as assist- 
ant chief of branch in higher temporary 
wartime rank—under sec. 4c, National 

Defense Act of June 3, 1916, as amended, 

providing that Army officer with four 

years’ service as asst. chief of branch 
who may subsequently be retired shall 
be retired with rank, pay, and allowances 
of “highest grade” held by him as asst. 
chief, officer serving as asst. chief of en- 
gineers with rank of brigadier general 
as specifically provided for such office by 
sec. 11 of said act when appointed to 
higher temporary wartime rank is not 
entitled, upon retirement, to retired pay 
of such higher wartime rank, but only to 
retired pay of a brigadier general, rank 
authorized for that particular office. -...-. 
As affected by special increases for active- 
duty personnel—temporary wartime 

increases—provisions in act of Dec. 22, 

1942, assimilating active duty pay and 

allowances of members of Army Nurse 

Corps and Navy Nurse Corps to those 

authorized for commissioned officers, 

being, in effect, merely provisions for 
temporary increase in active duty pay in 
wartime, make no change in basis of 
computing permanent pay of nurses on 


Coast Guard enlisted personnel retired 
for disability, in general—Coast Guard 
enlisted men who are to be retired under 


870 


provisions of secs. 6 and 9, act of Apr. 12, 
1902, as extended by sec. 3, act of Jan. 28, 
1915, to Coast Guard enlisted personnel, 
for incapacity resulting from incident of 
service are entitled to be retired in rating 
held at time of retirement, whether it be 
temporary or permanent rating, and to 
receive retired pay at rate of 75 percent of 
active duty pay of such rating.......... 

Limitations—concurrent civilian com- 
pensation. See Compensation, double, 
retired personnel; Officers and Employees, 
holding two positions, 

Longevity credits: 

Active duty after retirement—Navy 
officer who was advanced to rank of 
lieutenant commander upon retire- 
ment pursuant to sec. 12 (k), act of 
June 23, 1938, as amended, and recalled 
to active duty in higher wartime tem- 
porary rank, is entitled, upon reverting 
to inactive status, to receive retired 
pay, as provided in sec. 12 (b) of said 
act, computed on basis of such higher 
rank in which he served satisfactorily 
as determined by Sec. of Navy under 
sec. 8, act of Feb. 21, 1946, with credit 
for active duty after retirement as 
authorized by sec. 15, Pay Readjust- 
Sngnt Det o8 MRiacs 5 cee SoS eS sis... 

Constructive service authorized for 
appointment and promotion purposes— 
constructive service based on age, etc., 
authorized to be credited for appoint- 
ment and promotion purposes under 
secs. 5 and 7, act of Dec. 28, 1945, pro- 
viding for appointment of additional 
commissioned officers in Regular 
Army, may not be credited for retire- 
ment pay purposes under statutes 
providing for retirement of Regular 
Ray WRG. ass esctdesi cle 

Officers retired under private acts: 
Former Regular Navy officer who was 

reappointed and placed upon re- 
tired list pursuant to private law, 
rather than under general retirement 
laws, having same general status 
thereafter as other officers on retired 
list, is entitled under retirement 
pay provisions of sec. 15, Pay Re- 
adjustment Act of 1942, as amended, 
to be credited with active com- 
missioned service performed subse- 
quent to retirement in computing 
his retired pay upon release from 
active duty, in same manner as 
officers retired under general retire- 


In computation of retired pay, upon 
release from active duty, under pro- 
visions of sec. 15, Pay Readjustment 
Act of 1942, as amended, authorizing 
counting of all “active duty per- 
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Officers retired under private acts—Con. 


formed since retirement, former 
Regular Navy officer who, pur- 
suant to private law, was reap- 
pointed and placed on retired list 
with credit for all service to which 
he was entitled on date he resigned 
his commission may not cgunt 
service as member of State naval 
militia subsequent to retirement 
but prior to recall to active duty 
after retirement... ............-.... 
Provisions of Private Act No. 122, May 
14, 1928, fixing service to be credited 
former Regular Navy officer upon 
reappointment and retirement as 
service to which he was entitled on 
date he resigned, preclude officer 
from being credited, for retired 
pay purposes under sec. 15, Pay Re- 
adjustment Act of 1942, as amended, 
upon his release from active duty 
performed after retirement, with 
service, either active or inactive, in 
Federal or State organizations 
between date of his resignation and 
date of such reappointment and 
retirement, regardless of whether 
such service otherwise might now be 
counted under said sec. 15_........-. 


Navy Nurse Corps: 
As affected by temporary wartime in- 





creases in active-duty pay: 
“Active service pay” to be used in 
computing retired pay of member of 
Navy Nurse Corps retired for 
physical disability under act of 
June 20, 1930, is pay received at 
time of retirement by virtue of per- 
manent pay provisions of sec. 13, 
Pay Readjustment Act of 1942, and 
does not include temporary war- 
time increase in active duty pay au- 
thorized for Navy nurses by pay 
assimilation provisions of sec. 7, 
oste8 Dan, BA MB ise cteecddcicicovee 
Provisions in act of Dec. 22, 1942, 
assimilating active duty pay and 
allowances of members of Navy 
Nurse Corps to those authorized 
for commissioned officers, being, in 
effect, merely provisions for tempo- 
rary increase in active duty pay in 
wartime, make no change in basis of 
computing permanent pay of nurses 
on retired list 


Rights by assimilation to Army nurses, 


in general—since act of June 20, 1930, 
and sec. 13, Pay Readjustment Act 
of 1942, specifically provide for retired 
pay of members of Navy Nurse 
Corps—who have no commissioned 
status—neither act of May 13, 1908, 
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assimilating pay and allowances of 
Navy nurses to those of Army nurses, 
nor similar assimilation provisions of 
sec. 7 of temporary wartime act of Dec. 
22, 1942, extend to Navy nurses retire- 
ment benefits authorized under sec. 
3, act of June 22, 1944, for members of 
Army Nurse Corps temporarily ap- 
pointed in Army of the United States 
pursuant to act of Sept. 22, 1941, as 


Superintendent, assistant superintend- 
ents, and chief nurses retired for 
disability, in general—percentage of 
“active service pay’’ to which member 
of Navy Nurse Corps, retired subse- 
quent to June 1, 1942—effective date 
of Pay Readjustment Act of 1942—for 
physical disability under act of June 
20, 1930, is entitled to receive at time 
of transfer to retired list, consists of 
“annual base pay’? as nurse plus 
additional “pay’’ authorized under 
sec. 13 of 1942 act for superintendent, 
assistant superintendents and chief 


Officers serving in military or naval forces 


prior to Nov. 12, 1918: 

Effect of temporary higher grade at time 
of retirement—in case of Navy officers 
who served in military or naval forces 
prior to Nov. 12, 1918, and who are 
temporarily serving in higher grades 
pursuant to act of July 24, 1941, as 
amended, when voluntarily retired 
under sec. 1443, R. S., act of May 13, 
1908, or sec. 12 (e), act of June 23, 1938, 
retired pay at rate of 75 percent of 
their “active duty pay at the time of 
* * © retirement,’ under sec. 15, 
par. four, Pay Readjustment Act of 
1942, should be computed on pay of 
their permanent grades and not that 
of their temporary grades.-........... 

Enlisted service as basis for increased 
benefits—Navy officer who, imme- 
diately prior to service as midshipman, 
had enlisted service during period 
prior to Nov. 12, 1918, is to be regarded 
as officer who “served in any capacity 
as a member of the military or naval 
forces of the United States prior to 
November 12, 1918,”” within meaning 
of sec. 15, par. four, Pay Readjustment 
Act of 1942, so as to be entitled there- 
under, upon voluntary retirement 
under sec. 12 (e), act of June 23, 1938, 
to retired pay at rate of 75 percent of 
his active duty pay at time of retire- 

Midshipman service as basis for in- 
creased benefits—Lieutenant of Navy 
whose only service prior to Nov. 12, 
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Officers serving in military or naval forces 

prior to Nov. 12, 1918—Continued. 
1918, was that of midshipman at Naval 
Academy may not be regarded as 
having “served in the Navy or Naval 
Reserve Forces prior to November 12, 
1918,”” within meaning of sec. 12 (k), 
act of June 23, 1938, as amended, so as 
to be entitled thereunder, upon retire- 
ment, to advancement to grade of 
lieutenant commander on retired list 
with retired pay of that grade__....... 
Redetermination of line-of-duty status 

of Army of U. S. officers’ disability: 

Effect as to retention of payments: 

Payments of retirement pay made by 
Veterans’ Adm. pursuant to sec. 5, 
act of Apr. 3, 1939, as amended, to 
officer of Army of U. 8. in accordance 
with determination by Sec. of War 
under E. O. No. 8099, as amended, 
that officer’s disability was incurred 
in line of duty while on active duty, 
need not be refunded where Sec. 
redetermined, on basis of additional 
evidence, that disability was not 
incurred in line of duty while on 
IIE i oniennesnetiinietitiaiiiem 
Where former officer of Army of U. 8S. 
in receipt of retirement pay from 
Veterans’ Adm. under sec. 5, act of 
Apr. 3, 1939, as amended, on basis 
of determination made by Sec. of 
War pursuant to E. O. No. 8099, as 
amended, that officer was disabled 
in line of duty while on active duty, 
was advised that Sec. redetermined 
that his disability was not incurred 
in line of duty, such officer is not 
legally entitled to retirement pay- 
ments effected subsequent to date 
of redetermination, even though 
War Dept. failed to notify Veterans’ 
Adm. of such adverse action until 
IEE ccnstentnielinaicnsbamie 
Saved pay and allowances—temporarily 
promoted chief warrant officer retired 
as commissioned officer for disability— 
under provisions of act of Sept. 22, 1941, 
as amended, saving to warrant officers 
appointed as temporary commissioned 
officers in Army of U. 8. under authority 
thereof pay and allowances to which 
entitled “at the time of such temporary 
appointment,” officer whose pay as chief 
warrant officer was saved to him when 
temporarily appointed as second It. is 
not saved retired pay of chief warrant 
officer upon retirement as second It. 
pursuant to sec. 5, act of Apr. 3, 1939, as 
amended, for disability incurred in line 
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Temporarily appointed or promoted Navy, 


Marine Corps, or Coast Guard per- 
sonnel retired for disability: 

Coast Guard enlisted personnel, in 
general—Coast Guard enlisted men 
who are to be retired under provisions 
of secs. 6 and 9, act of Apr. 12, 1902, as 
extended by sec. 3, act of Jan. 28, 1915, 
to Coast Guard enlisted personnel, for 
incapacity resulting from incident of 
service are entitled to be retired in 
rating held at time of retirement, 
whether it be temporary or permanent 
rating, and to receive retired pay at 
rate of 75 percent of active duty pay of 


Effect of continuous hospitalization 
while entitled to higher pay—even 
though Navy  officer—temporarily 
promoted to rank of rear admira] under 
act of July 24, 1941, and subsequently 
retired, after termination of temporary 
appointment, for disability incurred 
while serving in higher rank—was 
sick in hospital when he became en- 
titled to increase in pay from that of 
rear admiral (lower half) to that of 
rear admiral (upper half), and was 
continuously hospitalized thereafter 
until termination of temporary ap- 
pointment, his retired pay under sec. 
8 (a) of said act, based on active-duty 
pay to which entitled “while serving” 
in temporary higher rank, should 
be computed on pay of rear admiral 
CUR inno ctbdscces abuse dteckce 

Effect of Presidential approval of record 
showing former grade or rating— 
while record of proceedings of Coast 
Guard Retiring Board recommending 
retirement of enlisted man for physical 
disability, pursuant to secs. 6 and 9, 
act of Apr. 12, 1902, as extended by sec. 
3, act of Jan. 28, 1915, to Coast Guard 
enlisted personnel, which record was 
approved by President, showed man’s 
former rating rather than his higher 
temporary rating to which he was ad- 
vanced between date of Board’s recom- 
mendations and approval thereof by 
President, such fact does not affect 
enlisted man’s right to be retired in 
rating held at time of retirement and 
to be paid retired pay based on such 


In general—under sec. 8 (a), act of July 


24, 1941, providing that naval officer 
retired for physical disability incurred 
while serving under temporary ap- 
pointment in higher rank shall receive 
retired pay based on active-duty pay 
to which entitled “while serving in 
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Temporarily appointed or promoted Navy, 
Marine Corps, or Coast Guard person- 
nel retired for disability—Continued. 
that rank,” retired pay should be 
computed on active-duty pay to which 
officer was entitled at time of retire- 
ment, or, where temporary appoint- 
ment was terminated prior to date of 
retirement, on active-duty pay at 
time of such termination.._......... 

Promotion between date of appearance 
before retiring board and date of re- 
tirement approval—fact that Coast 
Guard enlisted man’s temporary 
advancement to higher rating was 
effectuated subsequent to his appear- 
ance before retiring board, but prior 
to date on which President approved 
recommendation of such board that 
man be retired for physical disability, 
is not sufficient to invalidate such 
temporary advancement in rating for 
retired pay purposes under sec. 6, act 
of Apr. 12, 1902, as extended by sec. 3, 
act of Jan. 28, 1915, to Coast Guard 
enlisted personnel...........-...-..-. 

Saved pay and allowance matters. See 
Pay, retired, saved pay and allowances. 
Sea or foreign shore duty—while on leave or 
furlough—terminal leave periods—per 
* centum increase in base pay authorized by 
sec, 2, Pay Readjustment Act of 1942, for 
duty “in any place beyond the continental 
limits of the United States or in Alaska” 
is payable to officer who enters upon 
terminal leave status while remaining 
outside continental limits of U. 8. or in 






PAYMENTS: 


Advance—rent—post office boxes for official 
use—advance payment of post office box 
rentals on apnual basis by various Govt. 
agencies to Post Office Dept. is not in 
contravention of prohibition in sec. 3648, 
R. 8., against payment for services in 
advance of their rendition................ 

Underpayments generally—effect of acquies- 
cence—acquiescence by contractor in 
payment by Govt. of smaller amount than 
due under contract not providing for 
prompt payment discount, but under 
which Govt. made payment over consid- 
erable period of time on basis of invoices 
erroneously carrying offers of discount, 
which errors were not timely brought to 
attention of admin. office, bars contractor 
from recovery of full contract price 

PAY ROLLS: 

Certification and summary procedure— Gen. 
Reg. 102, Second Revision, June 28, 1946_- 

Change Slip—procedure for use—Gen. Reg. 
102, Second Revision, June 28, 1946... .- 

Control Register—procedure for use—Gen. 

Reg. 102, Second Revision, June 28, 1946. _ 
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712 


834 


940 


940 


940 


Exceptions to biweekly pay period require- 
ments—State, etc., Committeemen, Farm 
Security Administration—State, Rural 
Rehabilitation, and Farm Ownership 
Committeemen of Farm Security Admin., 
Dept. of Agriculture, who are not full time 
employees within meaning of provisions of 
sec. 604, Federal Employees Pay Act of 
1945, relating to establishment for full time 
officers and employees of basic administra- 
tive workweek of 40 hours with pay period 
for every two such workweeks, may con- 
tinue to be paid on monthly pay roll 


Information required: 


Night work extra pay—for purposes of 
audit of night differential payments 
authorized by sec. 301, Federal Employ- 
ees Pay Act of 1945, it will be sufficient if 
positive statement appears on pay roll 
showing number of hours of employ- 
ment, within basic workweek, between 
6 p. m. and 6 a. m. during pay period in- 
volved, prefaced by symbol N. W. (night 

Simplified procedure and forms for civilian 
per annum employees—Gen. Reg. 102, 
Second Revision, June 28, 1946.......... 


Use for vouchering personal service pay- 
ments under agreements including use of 
equipments, ete.—under contracts of Geo- 
logical Survey, Interior Dept., for hire of 
animals or equipment with personal serv- 
ices at separate monthly rates for personal 
services and for hire of animals or equip- 
ment, amounts properly due for personal 
services under Federal Employees Pay 
Act of 1945 may be paid on pay roll voucher 
and amounts due employee for hire of ani- 
mals or equipment may be paid on Stand- 
ard Form 1034—Public Voucher For Pur- 
chases and Services Other Than Personal. 


PERIODICALS: 


See Books, Periodicals, and Newspapers, 


PERSONAL INJURIES: 


Availability of Govt. corporation funds for 
settlement of claims arising out of employ- 
ees’ torts or negligence—Virgin Islands 
Co. (Govt. corporation), having been 
granted power “to sue and be sued’”’— 
which power includes suits arising from 
torts—may use funds derived from opera- 
tion of company for payment of amount of 
compromise settlement of claim for dam- 
ages arising out of personal injuries result- 
ing from accident caused by employee's 
negligence, even though such funds are 
considered to be “public funds” which 
generally are not available for damages re- 
sulting from injuries to persons or property 
caused by torts or negligence of Govt. em- 


PERSONAL PROPERTY: 


See Property, private. 
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PBRSONAL SERVICES: 
Advertising necessity or non-necessity. See 


Advertising, necessity or non-necessity, per- 

sonal services. 

Private contract v. Government personnel: 

Appraisers—in view of provisions of act of 
Aug. 14, 1894, as amended, establishing 
board of assessors to assess all personal 
property in Dist. of Col. subject to taxa- 
tion “at not less than the full and true 
value thereof in lawful money,” services 
of such assessors, rather than services of 
private contractor, should be used in ap- 
praising personal property belonging to 
deceased persons’ estates to be disposed 
of by property clerk of Metropolitan 
Police Dept. under Sec. 159, Title 4, 
Dist. of Col. Code 


District of Columbia government—funds 
advanced—as distinguished from funds 
directly appropriated—to Dist. of Col. 
with provision for repayment, in same 
manner and for the same general purpose 
(planning of public works preparatory to 
construction) as advances to various 
States, pursuant to sec. 501, War Mobi- 
lization and Reconversion Act of 1944, 
are available for procurement of engineer- 
ing, etc., services by outside contract in 
lieu of having such services performed by 
Dist. of Col. personnel 


POST OFFICE DEPARTMENT: 


Appropriations. See Appropriations, Post 
Office Department. 


Mails: 


Special-delivery velticles: 
Allowance basis hire authority as being 
limited to first-class offices: 
Authority provided by sec. 22(f), Post- 
al Service pay statute of July 6, 1945, 
for hire of vehicles under allowance 
basis for delivery of special-delivery 
mail is limited to first-class post 
offices, fee system of payment pre- 
scribed by 39 U. S. Code 169a for de- 
livery of such mail remaining in full 
force and effect with respect to post 
offices of other classes 
Pursuant to provisions of sec. 22 (f), 
Postal Service pay statute of July 6, 
1945, vehicles may be hired under 
allowance basis from regular, substi- 
tute, and temporary postal em- 
ployees at first-, second-, and third- 
class post offices for delivery of 
special-delivery mail only when 
used for delivery service at first-class 


Amendment of prior hire contracts 
include special-delivery use—contracts 
entered into after July 1, 1945, for hire 
of vehicles, at hourly rates more or less 
than automotive-equipment allowance 
rate for special-delivery messengers 


Special-delivery vehicles—Continued. 
prescribed by sec. 22 (d), Postal Serv- 
ice pay statute of July 6, 1945, for city 
delivery service at first-class offices, 
may be amended under vehicle-hire 
authority of sec. 22 (f) to include de- 
livery of special-delivery mail, there 
being valid consideration to Govern- 
ment in securing use of vehicle for 
special delivery purposes in addition 
to use provided for by original con- 


Automotive-equipment maintenance al- 
lowance: 

Applicability as to employee-owned 
vehicles under contract for other 
purposes—where vehicles, furnished 
under contract by regular, substi- 
tute, or temporary postal employee at 
first-class office on annual or quar- 
terly basis for use in city delivery 
service, is used exclusively on cer- 
tain trips to delivery special-delivery 
mail, payment therefor need not be 
made on basis of automotive-equip- 
ment maintenance allowance fixed 
by sec. 22 (d), Postal Service pay 
statute of July 6, 1945, but may be 
made on basis of allowance fixed ad- 
ministratively pursuant to authority 
vested in Postmaster General by sec. 
22 (f) of statute 

Applicability during use for other 
purposes—automotive-equipment 
maintenance allowance authorized 
for special-delivery messengers at 
first-class post offices by sec. 22 (d), 
Postal Service pay statute of July 6, 
1945, on basis of miles traveled or 
time spent “in making delivery of 
special-delivery mail’? may not be 
paid to such messengers while as- 
signed to other work requiring use 
of vehicles; instead, it is necessary to 
hire such vehicles under contract. -- 

Applicability, in general—rates for 
automotive-equipment maintenance 
allowance prescribed by sec. 22 (d), 
Postal Service pay statute of July 6, 
1945, apply only to cases in which 
special-delivery messengers at first- 
class post offices provide their own 
automotive equipment for use in de- 
livery of special-delivery articles and 
are personally responsible for ve- 
hicle so used; however, when auto- 
motive equipment is hired or pro- 
vided for by Postmaster General for 
delivery of special-delivery mail un- 
der sec. 22 (f), allowance may be fixed 
administratively without regard to 
allowance prescribed by sec. 22 (d) 
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Automotive-equipment maintenance al- 
lowance—Continued. 

Time to be paid for at hourly rates— 
automotive-equipment maintenance 
allowance payable under sec. 22 (d), 
Postal Service pay statute of July 6, 
1945, to special-delivery messengers 
at first-class post offices at rate of 75 
cents per hour “‘spent in making de- 
livery of special-delivery mail’’ may 
be paid only for time elapsing be- 
tween beginning and end of delivery 
trip, thus excluding loading time, 
idle time between trips, etc., at 


Rate payable, in general—rates for auto- 
motive-equipment maintenance allow- 
ance prescribed by sec. 22 (d), Postal 
Service pay statute of July 6, 1945, 
apply only to cases in which special- 
delivery messengers at first-class post 
offices provide their own automotive 
equipment for use in delivery of spe- 
cial-delivery articles and are personally 
responsible for vehicles so used; how- 
ever, when automotive equipment is 
hired or provided for by Postmaster 
General for delivery of special-delivery 
mail under sec. 22 (f), allowance may 
be fixed administratively without 
regard to allowance prescribed by 


Use of employee-owned vehicles hired 
for city delivery service—payment 
basis, in general—where vehicle, fur- 
nished under contract by regular, sub- 
stitute, or temporary postal employee 
at first-class office on annual or quar- 
terly basis for use in city delivery 
service, is used exclusively on certain 
trips to deliver special-delivery mail, 
payment therefor need not be made 
on basis of automotive-equipment 
maintenance allowance fixed by sec. 
22 (d), Postal Service pay statute of 
July 6, 1945, but may be made on 
basis of allowance fixed administra- 
tively pursuant to authority vested in 
Postmaster General by sec. 22 (f) of 


Use of Government-owned, in general— 
Govt.-owned vehicles acquired under 
appropriation item, “‘Vehicle service,” 
Post Office Department Appro. Act, 
1946, may be assigned, pursuant to sec. 
22 (f), Postal Service pay statute of 
July 6, 1945, to special-delivery serv- 
ices at first-class post offices 


tinue civilian status of postal employees 
while on “military furlough” without 
pay during their service in armed forces. 


Erroneous fare collection by carriers re- 


quired to transport employees free— 
refund requirements—where, contrary to 
provisions of act of July 28, 1916, requiring 
railroads engaged in carrying mails to 
transport without charge certain postal 
service employees traveling on official 
business, railroad company has charged 
such employees for transportation plus 
Federal transportation tax, entire 
amount so charged, including tax, must 
be collected from railroad for recredit to 
postal appropriation which bore erro- 
neous charge, even though tax may have 
been reported to Collector of Internal 
Revenue—matter of tax refund being 


one between railroad and Bureau of 


Internal Revenue 


Leaves of absence. Sce Leaves of Absence, 


annual, Postal Service; Leaves of Absence, 
sick, Postal Service. 


Postmasters: 


Employment of substitutes during 
leaves of absence—expense of em- 
ploying person to act in lieu of post- 
master at fourth-class post office while 
he is absent either on leave with pay 
pursuant to sec. 6, Postal Service pay 
statute of July 6, 1945, or on leave with- 
out pay, not having been specifically 
provided for in current Post Office 
Dept. appropriations, may not be 
charged to either of appropriation 
items ‘‘Compensation to postmasters”’ 
or “Unusual conditions at Post Offi- 


Post office rent and building service 
allowance—effect of compensation 
increases under act of May 21, 1946— 
20 percent additional compensation 
authorized by proviso to sec. 1, act of 
May 21, 1946, for postmasters at post 
offices of fourth class is to be included 
in amounts upon which 15 percent 
allowable for rent, fuel, light and 
equipment is to be computed 


Supervisors, in general—scope of Post- 


master General’s authority to fix num- 
ber—authority vested in Postmaster 
General by sec. 11 (a), Postal Service 
Pay statute of July 6, 1945, to fix num- 
ber of supervisors to be employed in 
post offices of first and second class “in 
accordance with the salary schedules 
provided in section 9," which section 
sets out certain classes of supervisory 


Postal Service: 
Compensation. See Compensation. 
Employees’ status during military fur- 
lough—there is no authority to con- 


positions in singular number and others 
in plural, is limited to those classes of 
supervisors in connection with which 
plural number is used.._._...........--- 
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Post offices—box rents—advance payments 
by Government agencies—advance pay- 
ment of post office box rentals on annual 
basis by various Govt. agencies to Post 
Office Dept. is not in contravention of 
prohibition in sec. 3648, R. 8., against 
payment for services in advance of their 
rendition 


PRESIDENT OF THE UNITED 


STATES: 

Authority—statutory regulations—rctroac- 
tive—even though term “‘during the period 
of the present war’’ as used in E. O. No. 
9575, issued under authority of sec. 216, 
Public Health Service Act of July 1, 1944, 
constituting commissioned corps of Public 
Health Service branch of military service, 
could be interpreted to embrace entire 
period of such war from its beginning 
date, rights and liabilities created by said 
Executive order—scope of which is lim- 
ited by statute which authorized its is- 
suance—could have no legal effect prior 
to effective date (July 1, 1944) of statute 
from which authority to promulgate said 
order was derived 


PRIVATE PROPERTY: 


See Property, private. 


PROMOTIONS: 


See, also, Compensation, promotions. 

General effect of temporary war promotions 
on commissions in Air Corps Reserve— 
Air Corps Reserve officers temporarily 
appointed to higher grades in Army of 
U. 8. without regard to component there- 
of, under authority of act of Supt. 22, 1941, 
do not vacate their commissions as Air 
Corps Reserve officers, notwithstanding 
absence of language in 1941 act such as is 
contained in act of Feb. 16, 1942, viz, ‘‘with- 
out vacating his existing commission’’ - - -- 

General effect of temporary war promotions 
on commissions in permanent components 
of Army of U. S.—language of act of Sept. 
22, 1941, authorizing temporary appoint- 
ment in Army of U. 8S. of ‘‘qualified per- 
sons” being sufficiently broad to permit 
temporary promotion through temporary 
appointments thereunder of commissioned 
personnel of permanent components of 
Army of U. &., omission of provision 
such as contained in act of Feb. 16, 1942, 
that a person may be so promoted “‘with- 
out vacating his existing commission,” 
may not be regarded as intending that 
permanent commissions of such officers 
would be vacated by temporary promo- 
tions under said 1941 act. 


PROPERTY: 


Private: 
Damage, loss, or destruction: 
Bailee’s liability generally—in absence 
of special undertaking enlarging con- 


Private——Continued. 

Damage, loss, or destruction—Continued. 
tractual or legal responsibility of 
Govt. as bailee for negligence in use 
and care of private property entrusted 
to it, Govt. does not become insurer 
of property and is not responsible for 
damage or loss resulting from un- 
avoidable accident or under circum- 
stances which might not reasonably 
have been foreseen and provided 


Bailment claim jurisdiction, procedure, 
ete.—it is proper that claims for loss 
or damage to private property loaned 
to Govt, in which there is doubt as 
to liability of Govt. as bailee be for- 
warded to this office for direct settle- 
ment, together with essential papers, 
complete report of facts surrounding 
bailments, administrative reecommen- 
dations, and citations to appropria- 
tions chargeable in event of allowance 
of claims. 

Leased premises. See Leases, damages. 

Loaned equipment: 

Extent ofliability under agreement for 
safekeeping and return—provisions 
of contract for gratuitous loan of 
private equipment, under which 
Govt. assumed responsibility ‘for 
the safe-keeping of said equipment” 
and its return “in the same condi- 
tion in which it was loaned excepting 
reasonable wear and tear,”” may not 
be regaided, in absence of contrary 
intent, as special covenant to insure 
equipment from damages or loss due 
to causes beyond control of Govt. 
and, therefore, Govt. is not liable 
where safe loaned under such con- 
tract was damaged through burglary 
without negligence on part of Govt. 

Extent of liability under agreement 
not specifying condition in which to 
be returned—where private equip- 
ment is gratuitously loaned to Govt. 
pursuant to a written contract hav- 
ing no provision as to condition in 
which equipment is to be returned, 
liability of Govt, as gratuitous bailee 
is predicated by law upon implied 
covenant to exercise great care in 
possession and use of equipment and 
to return it in as good condition as 
when received, ordinary wear and 
tear excepted, and Govt. is not liable 
for loss or damage unless it is result 
of negligence in failing to exercise 


Extent of liability under agreement to 
return in original condition—where 
private equipment is gratuitously 
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loaned to Govt. under verbal agree- 
ment merely to return it in as good 
condition as when received, Govt., 
upon damage or loss of equipment, 
is required to bear expense of restora- 
tion to its original condition only 
when it is clear that agreement is one 
of insurance providing for return of 
equipment in good condition in all 
events, or when damage or loss is 
result of negligence on part of Govt. 
in failing to exercise great care... _.- 
Governmentliability generally—where 
private equipment is loaned to Govt. 
free of charge, gratuitous bailment is 
created, under which Govt. under- 
takes to exercise great care and to be- 
come liable for slight negligence in 
use of equipment, and, in such cases, 
compensation is allowable for dam- 
age or loss if evidence clearly shows 
that such damage or loss was proxi- 
mately caused by negligence on part 
of Govt. in failing to exercise high 


Subrogation—where subrogated claim of 
insurance company under act of Dec. 
28, 1922, arising out of damage to pri- 
vate property caused by negligence of 
Govt. employees was filed separately 
and independently of claim of in- 
sured—which latter claim had been 
finally adjudicated and determined 
pursuant to act—but was not filed 

‘within one-year limitation period 
fixed by said act, such limitation period 
operates as bar to consideration of in- 
surance company’s elaim as subrogee. 

Expenses of redelivery of loaned equip- 
ment—where private equipment is gra- 
tuitously loaned to Govt. under condi- 
tions such as would contemplate its re- 
delivery to owner there is no objection to 
payment of necessary expenses to return 
equipment in accordance with prevail- 
ing local usage—such as to site from 
which borrowed—in absence of any 
agreement relative to manner of return; 
however, where there is no understand- 
ing or intention that Government as- 
sume expense of redelivery, it is sufficient 
to notify owner of intention to terminate 
bailment after allowance of reasonable 
period of time for owner to call for equip- 


Taking for Government use—leasehold 
interests of tenants. See Leases, taking 
of leasehold interests for Government use. 


corporation claims: 

In view of holding in Defense Supplies 
Corp. v. U. S. Lines Co., 148 F. 2d 
311, that Govt. corporation cannot 
maintain suit in admiralty against 
Govt. department, Navy Dept. 
would have no valid claim against 
Inland Waterways Corp. or Defense 
Plant Corp. for damage to its vessels 
by corporation vessels, and, since 
Navy Dept. may not pay damages 
to said corporations, there is no ob- 
jection to mutual waiver of damage 


Navy Dept. appropriations are not 
available to pay claims for damages 
caused by Navy Dept. vessels to 
vessels or other property of Inland 
Waterways Corp. or Defense Plant 
Corp. both of which are instrumen- 
talities of U. 8. performing govern- 
mental functions with Federal 


Interagency claims generally—Govt. de- 


partments and agencies may not pay 
other Govt. departments or agencies 
for damages to property 


Interagency, etc., loaned equipment: 


Reimbursement, replacement, etc., 
authority: 


Act of June 13, 1902, authorizing Sec. 
of War to direct temporary trans- 
fer of property employed in im- 
provement of rivers and harbors, 
and equitable adjustment of 
charges and credits between proj- 
ects, relates to temporary trans- 
fer of property within and between 
engineering districts and not to 
loan of property by district engi- 
neer to another department, 
agency or activity and has no 
application to authorize reim- 
bursement of engineering district 
for equipment loaned to and lost 


In absence of specific statutory au- 
thority for reimbursement for loss 
of property or equipment loaned 
between bureaus, agencies, or ac- 
tivities of same department, loss 
remains upon agency owning prop- 
erty or equipment, and, therefore, 
civil activity of War Dept. may 
not be reimbursed for equipment 
loaned to and lost by U. S. Army. 
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Damage, loss, or destruction—Continued. 
Interagency, etc., loaned equipment— 
Continued. 
Reimbursement, replacement, etc., 
authority—Continued. 

Rule that where one department 
loans property or equipment to 
another, it is not entitled to charge 
for its use or depreciation, or to 
have lost property replaced or 
damaged property repaired by 
borrowing department upon its 
return to loaning establishment (10 
C. G. 288), applies with respect to 
loans of property or equipment 
between bureaus, agencies, or ac- 
tivities of the same department-_- 

Public buildings. See Public Buildings. 
Disposition by granting irrevocable, ex- 
clusive right to manufacture article 
from Govt. drawings—execution by 
Dept. of State of agreement proposing, 
in effect, permanently to vest in globe 
manufacturer beneficial ownership of 
Govt. drawings for aeronautical globe 
map by granting irrevocable, exclusive 
right to make printing plates from 
photographic negatives of drawings to be 
used in printing maps for covering globes 
for sale to public, as well as to Govt. at 
reduced prices, would, in absence of 
specific statutory authority, be in viola- 
tion of Art. IV, Sec. 3, Cl. 2, U. 8. Con- 
stitution, granting the Congress exclu- 
sive jurisdiction to dispose of Govt. 
property. 17 C. G. 1070, and 18 id. 967, 


Disposition under Surplus Property Act, 
in general—authority of Library of 
Congress—in view of provisions of sec. 
3 (a), Surplus Property Act of 1944, as 
amended, defining, for purposes of sur- 
plus property disposal program, ‘“Gov- 
ernment agency” as “any executive de- 
partment * * °* or other agency in 
the executive branch of the Federal 
Government,” Library of Congress— 
agency not in executive branch of 
Govt.—may not act as “disposal agency” 
as defined in sec. 3 (c) of said act for 
purpose of distributing surplus text- 
books which had been used in Army and 
Navy training program 

Housing. See Housing. 

Interagency, etc., loans: 
Damage, loss, or destruction. See Prop- 

erty, public, damage, loss, or destruction. 
Use and depreciation reimbursement— 
rule that where one department loans 
property or equipment to another, it 
is not entitled to charge for its use or 
depreciation, applies with respect to 
loans of property or equipment be- 


Interagency, etc., loans—Continued. 
tween bureaus, agencies, or activities 
of the same department 

War Dept. rivers and harbors improve- 
ment equipment, in general—act of 
June 13, 1902, authorizing Sec. of War 
to direct temporary transfer of prop- 
erty employed in improvement of 
rivers and harbors, and equitable ad- 
justment of charges and credits be- 
tween projects, relates to temporary 
transfer of property within and be- 
tween engineering districts and not to 
loan of property by district engineer 
to another department, agency or 


322 | PUBLIC BUILDINGS: 
Construction: 


Damage, destruction, etc., prior to com- 
pletion and acceptance: 

Appropriation chargeable with replace- 
ment work—work performed by con- 
struction contractor, pursuant to ex- 
press agreement, in replacing property 
damaged by negligence of Govt. em- 
ployee prior to final acceptance may 
not be regarded as “extra work” or 
work “due to changes in drawings or 
specifications,” since contractor was 
not obligated to perform such work 
under original contract provisions, 
and, therefore, payment for such 
work—being separate and apart from 
original contract—is chargeable to 
applicable fiscal year appropriation 
current when agreement was entered 
into and not to one current at time 
original contract was entered into 

Contractor’s liability as affected by 
Government employee’s negligence— 
liability placed upon construction 
contractor by terms and conditions of 
its contract to assume risk of damage 
to or destruction of property—oc- 
curring at any time prior to its final 
inspection and acceptance by Govt.— 
in event such damage or destruction 
was caused by act of contractor or by 
some occurrence beyond control of 
either party, does not extend to situa- 
tion where damage resulted solely from 
negligent act of Govt. employee act- 
ing within scope of his employment. - 

Contractor’s liability as affected by 
Government occupancy—fact that 
construction project was substantially 
completed and occupied by Govt. 
when property was damaged prior to 
final acceptance may not be considered 
as relieving contractor of its contrac- 
tual responsibility for “‘all materials 
and work performed until completion 
and final acceptance,” of its obligation 








PUBLIC BUILDINGS—Continued. 

Construction—Continued. 

Damage, destruction, etc., prior to com- 
pletion and acceptance—Continued. 

to repair or replace, at its own expense, 
any materials damaged “‘by any cause 
or means whatsoever,” or of its obli- 
gation to deliver entire structure com- 
plete and undamaged, so as to estop 
Govt. from denying that it accepted 
risks incident to control, use or occu- 
pancy of property. 15 C. G. 876, 
IR siete viisnecdennnd~< 
Propriety of accomplishing replacement 
work by issuance of change orders, 
ete., under original contract—where 
construction contract has been com- 
pleted and final payment has been 
made, there no longer exists contract 
which legally may be modified or 
amended, and, therefore, change order, 
order for extra work, or supplemental 
contract may not subsequently be 
issued to reimburse contractor for 
additional work not contemplated by 
original contract in restoring property 
damaged by negligence of Govt. em- 
ployee prior to final acceptance. ---_-- 
PUBLIC HEALTH SERVICE: 

Commissioned personnel: 

Effective date of rights and liabilities con- 
ferred by Executive order constituting 
commissioned corps military service 
“during the period of the present war”’— 
even though term “during the period of 
the present war’ as used in E. O. No. 
9575, issued under authority of sec. 216, 
Public Health Service Act of July 1, 
1944, constituting commissioned corps of 
Public Health Service branch of mili- 
tary service, could be interpreted to em- 
brace entire period of such war from its 
beginning date, rights and liabilities 
created by said Executive order—scope 
of which is limited by statute which 
authorized its issuance—could have no 
legal effect prior to effective date (July 1, 
1944) of statute from which authority to 
promulgate said order was derived--._--. 

Payment for leave accrued in prior civilian 
positions. See Compensation, double, 
leaves of absence, cinlian employees com- 
missioned in Public Health Service. 

PUBLIC PROPERTY: 

See Property, public. 
PURCHASES: 

Drinking water. See Water, drinking. 
QUARTERS: 

See, also, Housing. 

Leasing of hotels and apartment houses for 
occupancy on rental basis by naval person- 
nel—there is no authority, under appro- 
priation item, Maintenance, Bureau of 
Supplies and Accounts, 1946, made for 
“rent of buildings and offices * * * for 
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332 


332 


774 


naval purposes,” or otherwise, for leasing 
by Navy Dept. of hotels and apartment 
houses in congested areas for occupancy, 
on low rental basis, by “‘transient’”’ and 
“non-transient” naval personnel and their 
dependents -.......- hicididinm titania « 
Pay deductions account occupancy by de- 
pendents receiving family allowance: 
Occupancy on rental basis: 
In general—irrespective of other con- 


siderations, from and after the date of 
act of July 2, 1945, providiog that mili- 
tary and naval personnel and their de- 
pendents may occupy on rental basis 
housing facilities under jurisdiction of 
any Govt. agency, without loss of 
monetary allowance for quarters, 
requirement of sec, 108 (b), Service- 
men’s Dependents Allowance Act of 
1942, as amended, for deduction from 
pay of enlisted men of first three 
grades if their dependents are ‘‘pro- 
vided with public quarters’”’ while re- 
ceiving family allowance is inapplic- 
able in cases where dependents occupy 
on rental basis quarters within pur- 
view of 1048.act ................... oie 
National Park Service quarters—en- 
listed men of first three grades whose 
dependents occupy on rental basis 
quarters under jurisdiction of National 
Park Service—whether or not depend- 
ents are employees of that agency from 
whose compensation “rent” is de- 
ducted pursuant to act of Mar. 5, 1928, 
as for quarters furnished in kind—are 
not to be regarded as “‘provided with 
public quarters”’ for dependents, with- 
in meaning of sec. 108 (b), Servicemen’s 
Dependents Allowance Act of 1942, as 
amended, so as to require deduction 
from pay of such enlisted men when 
their dependents are in receipt of 
EEE 


Quarters allowance: 
Dependents: 


Allotment for support as condition to 
entitlement: 

Insular force of the Navy—members 
of insular force of Navy who are 
excluded by provisions of sec. 120 (i), 
Servicemen’s Dependents Allow- 
ance Act of 1942, as amended, from 
family allowance benefits provided 
for by said act, are not subject to 
restriction contained in sec. 108 of 
said act, as amended, that money 
allowance authorized by sec. 10, 
Pay Readjustment Act of 1942, in 
lieu of quarters is payable only for 
such periods as allotment of pay for 
dependents was in effect in amount 
not less than amount of such money 
I a iia nitencntenryenencnds 
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QUARTERS—Continued. Page | QUARTERS—Continued. Page 
Quarters allowance—Continued. Quarters allowance—Continucd. 
Dependents—Continued. Dependents— Continued. 


Allotment for support as condition to 
entitlement—Continued. 

Samoan native guard—members of 

Samoan native guard, who are ex- 


titled to payment of money allowance 
in lieu of quarters for dependents on 
same basis as that authorized for Navy 
enlisted men generally by sec. 10 of 


cluded by provisions of sec. 120 (i), Oe ee 
Servicemen’s Dependents Allow- Foreign service—voucher forms and pro- 

ance Act of 1942, as amended, from cedure. Gen. Reg. 105, Mar. 8, 1946.... 956 
family allowance benefits provided Occupancy of quarters: 

for by said act, are not subject to On rental basis: 


restriction contained in sec. 108 of 
said act as amended, that money 
allowance authorized by sec. 10, 
Pay Readjustment Act of 1942, in 
lieu of quarters is payable only for 
such periods as allotment of pay for 
dependents was in effect in amount 
not less than amount of such money 
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Act of July 2, 1945, which is permanent 
legislation, has effect of permitting 
military and naval personnel— 
irrespective of rank or grade—and 
their dependents to occupy on 
rental basis temporary or emergency 
housing facilities, other than “public 
quarters’’, under jurisdiction of any 


CID Socicnstiintackciesacs 749 Govt. department or agency, with- 
Effect of removal of bar to travel to out loss of monetary allowance in 
foreign station: lieu of quarters, regardless of whether 
Unless naval personnel promptly eee 95 
submit application for their depend- Temporary housing constructed “- 
ents to travel to their foreign sta- advance naval bases or stations may 
tions, from which dependents pre- not be odsupied by naval personnel 
— woe se z bos — and their dependents on rental basis 
. oo ae ee without loss of their rental or mone- 
such dependents may not be _ tary allowance in lieu of quarters, as 
sidered es being prevented “by permitted by act of July 2, 1945, in 
pees @ ques i competent om connection with occupancy of cer- 
thority,” within meaning ef appli- tain housing facilities, other than 
cable provisions of Pay Readjust- “public quarters,” unless it is shown 
ment Act of 1942, as amended, from that housing an eonstensioh with 
occupying quarters assigned at funds derived from appropriation 
foreign station for their occupancy, clearly contemplating construction 
so 08 to entitle enlisted man to ofrental housing at particular station 
quarters allowance for dependents... 220 or base, or that such housing is under 
When naval personnel who now are jurisdiction of Navy Dept. under 
permitted to have their dependents circumstances clearly taking it out 
at their foreign stations promptly of “public quarters” exception con- 
apply for dependents’ transportation tained in said act..................- 798 
to such stations upon being informed Rental allowance: 
of necessity of making such appli- Dependents: 
cation, dependents may be con- Divorce. See Divorce, rental, quarters, 
sidered as being prevented “by and subsistence allowances. 
reason of orders of competent au- Effect of removal of bar to travel to 
thority,” within meaning of appli- foreign stations: 
cable provisions of Pay Readjust- Unless naval personnel promptly sub- 
ment Act of 1942, as amended, from mit application for their dependents 
occupying assigned quarters at for- to travel to their foreign stations, 
eign station so as to entitle such from which dependents previously 
personnel to quarters allowance for were barred but to which they now 
dependents until transportation is are permitted to travel, such de- 
available after application is admin- pendents may not be considered as 
istratively approved, plus normal being prevented “by reason of orders 
travel time.............-.....--.-.- 220 of competent authority,” within 
Insular force of the Navy—enlisted meaning of applicable provisions 
members of insular force of Navy—re- of Pay Readjustment Act of 1942, 
garded as Navy enlisted men—whose as amended, from occupying quar- 
“rates of pay” are fixed by sec. 11, ters assigned at foreign station for 
Pay Readjustment Act of 1942, at one- their occupancy, so as to entitle 
half rates prescribed for Navy enlisted officer to rental allowance for de- 
men in corresponding grades, are en- iiss Se cdnahawetcdnctia been 220 
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Rental allowance—Continued. 
Dependents—Continued. 
Effect of removal of bar to travel to 
foreign stations—Continued. 

When naval personnel who now are 
permitted to have their dependents 
at their foreign stations promptly 
apply for dependents’ transportation 
to such stations upon being informed 
of necessity of making such applica- 
tion, dependents may be considered 
as being prevented ‘“‘by reason of 
orders of competent authority,’’ 
within meaning of applicable pro- 
visions of Pay Readjustment Act 
of 1942, as amended, from occupying 
assigned quarters at foreign station 
so as to entitle such personnel to 
rental allowance for dependents 
until transportation is available 
after application is administratively 
approved, plus normal travel time 

Entitlement as depending upon validity 
of marriage. See Husband and Wife, 
marriage. 

Divorce. See Divorce, rental, 
and subsistence allowances. 
Occupancy of quarters: 

On rental basis: 

Act of July 2, 1945, which is permanent 
legislation, has effect of permitting 
military and naval personnel—ir- 
respective of rank or grade—and 
their dependents to occupy on rental 
basis temporary or emergency 
housing facilities, other than ‘‘public 
quarters’’, under jurisdiction of any 
Govt. department or agency, with- 
out loss of rental allowance in lieu 
of quarters, regardless of whether 
such occupancy be on permanent, 
semi-permanent or temporary basis 

Temporary housing constructed at 
advance naval bases or stations may 
not be occupied by naval personnel 
and their dependents on rental 
basis without loss of their rental or 
monetary allowance in lieu of 
quarters, as permitted by act of 
July 2, 1945, in connection with 
occupancy of certain housing facili- 
ties, other than “‘public quarters,” 
unless it is shown that housing was 
constructed with funds derived 
from appropriation clearly contem- 
plating construction of rental hous- 
ing at particular station or base, or 
that such housing is under jurisdic- 
tion of Navy Dept. under circum- 
stances clearly taking it out of 
“public quarters” exception con- 
tained in said act...............-- 

Period bet ween detachment from sea duty 
and new assignment—Navy officer, 
without dependents, who, upon being 
detached from sea duty and ordered to 
duty ashore, was furnished accommoda- 


quarters, 


Page 


QUARTERS—Continued. 
Rental allowance—Continued. 


INDEX DIGEST 





tions aboard Govt. vessel incident to 
transportation to his new station is en- 
titled, under sec. 6, Pay Readjustment 
Act of 1942, as amended, to rental allow- 
ance during interim between detachment 
from sea duty and reporting to his new 
station, including travel time aboard vessel. 
Travel time aboard Govt. vessel incident 
to change from sea to shore duty—Navy 
officer, without dependents, who, upon 
being detached from sea duty and 
ordered to duty ashore, was furnished 
accommodations aboard Govt. vessel 
incident to transportation to his new 
station is entitled, under sec. 6, Pay 
Readjustment Act of 1942, as amended, 
to rental allowance during interim be- 
tween detachment from sea duty and 
reporting to his new station, including 
travel time aboard vessel 


220 | REALLOCATIONS: 
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See Classification, reallocation. 
REENLISTMENT ALLOWANCE: 

See Gratuities, enlistment allowance. 
REGULATIONS: 

Effective date authority—regulations under 


nonretroactive statute—even though term 
“during the period of the present war” 
as used in FE. O. No. 9575, issued under 
authority of sec. 216, Public Health 
Service Act of July 1, 1944, constituting 
commissioned corps of Public Health 
Service branch of military service, could 
be interpreted to embrace entirc period of 
such war from its beginning date, rights 
and liabilities created by said Executive 
order—scope of which is limited by statute 
which authorized its issuance—could have 
no legal effect prior to effective date (July 
1, 1944) of statute from which authority to 
promulgate said order was derived 


General Accounting Office. See General Ac- 


counting Office, regulations. 


REINSTATEMENTS: 
See Compensation, reemployment; Officers 


and Employees, reinstatements. 


RELEASES: 
Contracts. 

RENT: 
Housing rentals. See Housing, rentals. 

RENTAL AGREEMENTS: 
Personal property : 


See Contracts, releases. 


Rent: 
Government-employee contracts: 
Fractional months— under contracts of 
Geological Survey, Interior Dept., 
for hire of animals or equipment 
with personal services, separate 
monthly rates being provided for 
personal services and for hire of 
animals or equipmcnt, amounts due 
for hire of animals or equipment 
for fractional parts of month may 
be computed on basis of actual 
number of days in month—as dis- 
tinguished from 30-day month basis. 
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Personal property—Continued. 
Rent—Continued. 
Government-employee contracts—Con. 


Page | RETIREMENT —Continued. Page 
Civilian—Continued. 
Annuities— Continued. 
struction of Panama Canal, is pre- 


Payment for time outside employee’s 
workweek—under contracts of 
Geological Survey, Interior Dept., 
for hire of equipment or animals 
with personal services at monthly 
rates, for use in connection with 
44-hour administrative workweek 
consisting of five 8-hour days, 
Monday through Friday, and 4 
hours on Saturday, payment may 
be made for equipment or animals, 
provided they are in Survey’s pos- 
session and available for use whether 
used or not, for Sundays; for 4 hours 
outside regular working hours on 
Saturday; and for days when em- 
ployee is absent on leave sai 

Payment procedure—under contracts 
of Geological Survey, Interior 
Dept., for hire of animals or equip- 
ment with personal services at 
separate monthly rates for personal 
services and for hire of animals or 
equipment, amounts properly due 
for personal services under Federal 
Employees Pay Act of 1945 may be 
paid on pay roll voucher and 
amounts due employees for hire of 
animals or equipment may be paid 
on Standard Form 1034—Public 
Voucher for Purchases and Services 
Other Than Personal 


cluded by express provisions of sec. 5 of 
latter act from receiving in addition 
thereto, retirement annuity under 
former act for total disability by reason 
of her services with The Panama 


Deductions: 
Basic salary determinations: 


Compensation for substitute service 
for time lost during basic work- 
week—where employee of Office of 
Architect of the Capitol subject to 
overtime compensation provisions 
of sec. 201, Federal Employees Pay 
Act of 1945, works on Saturday to 
make up time in leave without pay 
status during basic 40-hour work- 
weck, compensation for such make- 
up time, payable at straight-time 
rather than overtime rates, is to be 
regarded as basic compensation 
from which retirement deduction 
should be made........-.........--- 

Compensation increases under act of 

May 21, 1946, for Postal Service 
employees: 

Additional compensation at rate of 
$400 per annum provided by sec. 
1, act of May 21, 1946, increases 
by such amount basic compensa- 
tion of all Postal Service em- 
ployees, other than postmasters 


RENTAL ALLOWANCE: 
See Quarters, rental allowance. 
RETIREMENT: 
Civilian: 
Annuities: 
Diseontinuance—reemployment— where 


at fourth-class post offices, who 
are paid annual salaries pursuant 
to Postal Service pay statute of 
July 6, 1945, and such additional 
compensation is subject to 5 per- 
cent retirement deduction 


retired employee, in receipt of annuity 
under sec. 1 (a), Civil Service Retire- 
ment Act of 1930, as amended, per- 
formed service under contract at induc- 
tion station as temporary civilian 
medical examiner on per diem ‘“‘when 
actually employed” basis, compensa- 
tion attached thereto, having been 
fixed upon time basis, must be re- 
garded as salary—as distinguished 
from fees—received by such person, 
constituting him employee of U. &., 
so that suspension of annuity pay- 
ments pursuant to sec. 2 (b) of said act 
during period of employment was 
Ch ac ideieatiin Sledigiegeeatbgietaebaiemors 
Survivor annuitant’s eligibility for re- 
tirement annuity—former Panama 
Canal employee subject to provisions 
of Canal Zone retirement statute of 
Mar. 2, 1931, as amended, who elected 
to become survivor annuitant under 
sec. 4, act of May 29, 1944, as widow 
ot‘employee engaged in or about con- 


20 percent additional compensation 
authorized by proviso to sec. 1, 
act of May 21, 1946, for postmas- 
ters at post offices of fourth class 
has effect of increasing by such 
percent annual base salaries speci- 
fied in sec. 8 (a), Postal Service 
pay statute of July 6, 1945, for 
such postmasters, and such addi- 
tional compensation is subject 
to 5 percent retirement deduction. 

Extra compensation for night work— 
additional compensation of 10 per- 
cent for night work payable under 
sec. 301, Federal Employees Pay 

Act of 1945, is not to be regarded as 

part of employee’s basic compensa- 

tion from which retirement deduc- 
tions under Civil Service Retire- 
ment Act are required to be made-- 

Extra pay for holiday work—eztra holi- 
day pay, as distinguished from regu- 
lar basic compensation, received by 
employee pursuant to sec. 302, Fed- 
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Page | RETIREMENT—Continued. 
Civilian—Continued. 
Service credits: 
Military or naval service: 


eral Employees Pay Act of 1945, for 
work on holiday is not subject to 
deduction for retirement purposes 
required by act of May 29, 1930, as 
amended, which specifically ex- 
cludes all compensation given in 
addition to base pay from ‘“‘basic 
salary, pay, or compensation” subject 
to deduction..... ..- 


Refunds—as being justified by election 


ofsurvivor annuitant under statute pro- 

hibiting dual annuities—while sec. 2, 
act of July 29, 1942, provides that. in 
case of Panama Canal employees who 
have served five years or more, retire- 
ment deductions may not be with- 
drawn upon separation from service, 
former employee who, because of her 
election to retain her rights as survivor 
annuitant under sec. 4, act of May 29, 
1944, as widow of employee engaged in 
or about construction of Panama 
Canal, is precluded by sec. 4 thereof 
from receiving retirement annuity in 
her own right, may be refunded re- 
tirement deductions to her credit 


District of Columbia personnel : 
Deductions: 


Compensation on which computed- 
pereentage increase in annual basic 
salaries of members of Metropolitan 
police force authorized by sec. 2, act 
of July 14, 1945, for overtime, etc., 
regularly required of all members is 
permanent addition to salaries of 
such employees and is to be paid as 
compensation for services rendered, 
and, therefore, such increase con- 
stitutes part of their “monthly pay” 
subject to deduction of 31% percent 
for benefit of policemen and fire- 
men’s relief fund under sec. 5, act of 
A a 

Repayment of withdrawals as condi- 
tion to reemployment—members of 
Metropolitan police force, fire de- 
partment, U. 8. park police, and 
White House police force returning 
from military Guty may not, after 
reappointment, refund in install- 


“Honorable service” requirement: 

Each period during which com- 
mission is held in Officers’ Reserve 
Corps is susceptible of segregation 
from other like periods and, if 
otherwise properly for inclusion in 
computing service for civilian re- 
tirement purposes, may be includ- 
ed, regardless of whether there was 
dishonorable discharge under oth- 
er commissions... -.......- aiken 

In case of Army reserve officer re- 
lieved from active duty but con- 
tinued in inactive status as mem- 
ber of Officers’ Reserve Corps, it 
would appear that requirements 
of sec. 5, Civil Service Retirement 
Act of 1930, as amended, with 
respect to counting “periods of 
honorable service” in armed forces 
for civilian retirement purposes, 
have been met when particular 
period of active military service 
sought to be credited has been 
terminated under honorable con- 
ditions and that counting thereof 
need not be postponed until there 
has been absolute termination of 
all service under reserve com- 
a 


It would appear that conditions of 
sec. 5, Civil Service Retirement 
Act of 1930, as amended, with re- 
spect to counting “‘periods of hon- 
orable service’’ in armed forces for 
civilian retirement 
would be satisfied upon submis- 
sion of certificate from proper 
military or naval authority to 
effect that period of active duty in 
reserve component of armed forces 
for which credit towards civilian 
retirement is sought has been 
terminated under honorable con- 
ditions, regardless of whether 
there has been absolute termina- 
tion of status as member of reserve 
component. -. 


purposes, 


Military, naval, etc.: 
Effective date: 
Army Nurse Corps membere retired for 


ments amount of retirement deduc- 
tions withdrawn from policemen 
and firemen’s relief fund; rather, 


under sec. 5, act of July 1, 1930, full 
amount withdrawn must be re- 
funded as prerequisite to reappoint- 
ment, such being requirement of 
order of Aug. 3, 1937, by Board of 
Commissioners, Dist. of Col., in 
furtherance of said act, which order 

having force and effect of law—may 
not be waived in particular cases_-- 


436 


disability—retirement of member of 
Army Nurse Corps for physical dis- 
ability incurred in line of duty, pur- 
suant to act of June 20, 1930, as amend- 
ed, and act of June 22, 1944, may not 
be made effective, for retired pay pur- 
poses, prior to date on which Sec. of 
War approved retiring board’s find- 
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RETIREMENT— Continued. 

Military, naval, ete.—Continued. 
Effective date— Continued. 

In general—retirement from military or 
naval services constitutes change of 
status and, except where specifically 
authorized by statute, retirement may 
not lawfully be effected prior to date 
upon which findings of retiring board 
are approved.____..-- sae 

Retired pay. See Pay, retired. 

Pay. See Pay, retired. 

Reemployment—compensation restrictions. 
See Compensation, double; Officers and Em- 
ployees, holding two positions. 

SALES: 

Surplus, obsolete, scrap, etc., property and 
materials—bidder’s failure to inspect- 
rights upon discovery of inferior quality, 
ete.—bidder who fails to take advantage 
of opportunity to inspect surplus Govt. 
property offered for sale on “as is, where 
is’’ basis without warranty or guaranty of 
any kind cannot subsequently recover on 
grounds that property was of inferior 
quality aathiatinieaaonden 

Vendees’ deposits. See Bidders, deposits. 

Vessels. See Vessels, sales. 

SATURDAYS: 
See Sundays and Holidays. 
SAVINGS DEPOSITS: 

Authority for making—Navy enlisted men 

transterred to Fleet Reserve and retained 


SET-OFF—Continued. 
Pay—Continued. 
Precedence of indebtedness to U. S. over 
court-martial forfeitures—Continued. 
precedence over application of court- 
martial forfeiture upon remission of 
unexecuted portion in subsequent 
month, and, therefore, where such 
accumulated charges equal or exceed 
monthly pay accrued prior to date of 
remission, there is no pay available 
for forfeiture; however, if such accu- 
mulated charges are less than such ac- 
crued pay, balance, after accumulated 
charges are deducted, is available for 
application of forfeiture pursuant to 


Page 


Where Army enlisted man’s pay has not 
been settled for several months, all 
items of indebtedness incurred during 
that period prior to remission of un- 
executed portion of court-martial for- 
feiture should be considered as prior 
indebtedness (see par. 10 (d), AR 35- 
2460) to be satisfied from pay due at 
time of such remission before deter- 
mining, pursuant to restrictions of E. 
O. No. 8727, amount of court-martial 
forfeiture to be regarded as executed 
prior to date of remission 

Retirement deductions — Government 
losses due to employee’s negligence, ete.— 
there is no authority to withhold any part 


on active duty—Navy enlisted man trans- 
ferred to Fleet Reserve and retained on 
active duty as reservist for extended period 
is entitled under act of Feb. 9, 1889, to 
make deposits of pay and to be credited 
with accrued interest thereon for period of 
I  crnnthennnsisamne 
SELECTIVE SERVICE SYSTEM: 
Registrants—medical treatment. See Medi- 
cal Treatment. 
SET-OFF: 
Pay: 

Extent to which authorized in connection 
with court-martial forfeitures-- under 
act of May 22, 1928, as amended, exempt- 
ing one-third of Army enlisted man’s pay 
from deduction for debts ‘‘administra- 
tively ascertained” to be due U. S., and 
E. O. No, 8727, making similar exemp- 
tion as to court-martial forfeitures, 
neither ‘administratively ascertained”’ 
debts nor court-martial forfeitures may 
be applied against enlisted man’s 
monthly pay either separately or in com- 
bination so as to deprive him of more 
than two-thirds of pay for that month_. 

Precedence of indebtedness to U. S. over 

court-martial forfeitures: 

Family allowance deduction required 
by sec. 106 (a), Servicemen’s Depend- 
ents Allowance Act of 1942, as amend- 
ed, which is past due from Army 
enlisted man for prior months takes 


of salary deductions to employee’s credit 
in retirement fund to cover pecuniary loss 
sustained by Govt. as result of error in 
judgment or neglect of duty on his part— 
whether or not a prima facie case of lia- 
bility be established—in absence of specific 
administrative regulations issued pursuant 
to law providing for assessment of charges 
against employees under such circum 


SICK LEAVE: 


See Leaves of Absence, sick. 


SIX MONTHS’ DEATH GRATUITY: 


See Gratuities, siz months’ death. 


STATES: 


Federal aid—loans or grants in general 
fund status after acceptance by State 
Federal funds granted to State under act 
of May 8, 1914, for cooperative agriculture 
extension work, upon being properly re- 
ceipted for by State, lose their identity as 
Federal funds and become funds of State. 
I: Fa a tentinasinnnced ae beeis abs 

Labor laws respecting minors as applied to 
Federal Government employment—State 
law requiring that minors secure working 
papers as condition to employment does 
not affect Federal Govt. in exercise of its 
sovereign rights in employment of neces- 
sary personnel, and any expenses incurred 
to comply with such State law in connec- 
tion with Federal employment are not 
properly chargeable against Federal funds. 

Licenses. See Licenses. 
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STATUTES OF LIMITATIONS: 
Claims: 









Administrative communication to G. A. O. 
as constituting claim filing on behalt of 
employees—communication to G. A. O. 
from head of dept. or establishment may 
not be considered as ‘‘claim’’ in behalf of 
employee within meaning of sec. 236, 
R. 8., as amended, Gen. Regs. No. 50, 
or claim-filing limitation provisions of 
act of Oct. 9, 1940. Instant case involves 
letter from Govt. Printing Office respect- 
ing claims for additional compensation 
under rules in 23 C. G. 962 respecting 
inclusion of night differential in com- 
puting overtime compensation under 40- 
hour week statute of Mar. 28, 1934. __.- 


Compensation underpayments—forty- 
hour week employees erroneously 
denied overtime compensation based on 
night differential—in view of provisions 
of act of Oct. 9, 1940, prohibiting consid- 
eration by G. A. O. of claims filed later 
than 10 full years after date such claims 
first accrued, this office may not consider 
claims of Govt. Printing Office employ- 
ees which extend back more than 10 
years from date claim was filed in this 
office, for additional compensation aris- 
ing out of decision of this office (23 C. G. 
962) respecting inclusion of night differ- 
ential in computing overtime compen- 
sation under forty-hour week statute of 
Rak ccnckcdaccoctetescccecss. 


Private property damage or loss—filing of 
claim by insured as affecting rights of 
insurer as subrogee—where subrogated 
claim of insurance company under act of 
Dec. 28, 1922, arising out of damage to 
private property caused by negligence of 
Govt. employees was filed separately 
and independently of claim of insured— 
which latter claim had been finally ad- 
judicated and determined pursuant to 
act—but was not filed within one-year 
limitation period fixed by said act, such 
limitation period operates as bar to 
consideration of insurance company’s 
claim as subrogee. 


STORAGE: 


Private property—household effects—pack - 
ing, crating, hauling, etc., incident to. 
See Transportation, household effects, pack- 
ing, crating, hauling, unpacking, etc., inci- 
dent to storage. 


SUBROGATION: 


Private property damage, loss, or destruction 
claims. See Property, private, damage, loss, 
or destruction, subrogation. 


SUBSISTENCE: 


See, also, related heading: Traveling Ex- 
penses. 


Boards, commissions, committees, etc. See 


Traveling Expenses, boards, commissions, 
committees, etc. 
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Headquarters: 


Divisional headquarters of activity v. place 
oi regular duty—it is proper to designate 
as employee’s headquarters or post of 
duty, for purposes of payment of per 
diem in lieu of subsistence when absent 
therefrom on official business, place 
where greater portion of his duties are 
performed and where, normally, his 
residence would be established, even 
though such place be at location other 
than that of divisional headquarters of 
his activity established for administra- 
tive or functional purposes._..-.....-- ; 

Temporary duty at former station follow- 
ing transfer but prior to reporting to new 
station—amendatory travel order direct- 
ing employee, who was at temporary 
duty station under orders authorizing 
temporary duty en route to his new 
station, to return to his former head- 
quarters for further duty and thence to 
new station may be construed only as 
suspension or cancellation of previous 
transfer order, so that old station con- 
tinued to be his official station whereat 
no per diem in lieu of subsistence or 
other traveling expenses are payable; 
but, to extent otherwise authorized by 
Standardized Govt. Travel Regs., 
traveling expenses, etc., may be paid for 
temporary duty away from such official 
station under original orders____.......- 


Messes—naval aviation cadets—subsist- 


ence allowance payments to messes— 
disposition of surplus—where organization 
and operation of Navy aviation cadet 
messes were such as to constitute them 
Govt., rather than private, messes, cadets 
must be regarded as having been subsisted 
at Govt. expense within meaning of sec. 4, 
Naval Aviation Cadet Act of 1942, so as 
not to be entitled to money allowance in 
lieu of subsistence authorized thereby, 
and, therefore, surplus accumulated from 
funds transferred from subsistence appro- 
priations for operation of such messes- 
purportedly in form of such money allow- 
ance—is irregular accumulation of appro- 
priated funds made available for subsisting 
cadets in kind and should be returned to 
said appropriations. .............. ; 


Per diems: 


Boards, commissions, committees, etc. 
See Traveling Expenses, boards, commis- 
sions, committees, etc. 

Coast Guard Reserve temporary members, 
in general—tem porary members of Coast 
Guard Reserve (other than temporary 
members who are civilian employees of 
Govt.) enrolled pursuant to sec. 207, act 
of Feb. 19, 1941, as amended, who travel 
on active duty in their capacity as mem- 
bers of said Reserve are entitled to per 
diem in lieu of subsistence on same basis 
as is authorized by sec. 12, Pay Read- 
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his duty station but performed no duties 
in his capacity as Board member--.-.-_. 
Effect of leave of absence beginning on 
workday immediately following—em- 
ployee who arrived at his temporary 
duty station on Saturday and began 
period of leave at beginning of following 
Monday—Saturday and Sunday being 
nonwork days—but not within his pre- 
scribed hours of duty, is entitled under 
par. 45 (a), Standardized Govt. Travel 
Regs., to per diem in lieu of subsistence 
until Sunday midnight, provided state- 
ment be furnished establishing that 
employee actually was present at his 
duty station on Saturday and Sunday 
during prescribed hours of duty-----...- 


SUBSISTENCE ALLOWANCE: 


704} Dependents: 


Divorce. See Divorce, rental, quarters, and 
subsistence allowances, 

Entitlement as depending upon validity of 
marriage. See Husband and Wife, mar- 
riage. 


Naval aviation cadets—payments to messes— 


disposition of surplus—where organi- 
zation and operation of Navy aviation 
cadet messes were such as to constitute 
them Govt., rather than private, messes, 
cadets must be regarded as having been 
subsisted at Govt. expense within mean- 
ing of sec. 4, Naval Aviation Cadet Act of 
1942, so as not to be entitled to money al- 
lowance in lieu of subsistence‘ authorized 


SUBSISTENCE—Continued. Page , SUBSISTENCE—Continued. Page 
Per diems—Continued. Sundays and holidays—Continued. 
justment Act of 1942, as amended, for In general—general rule that ordinarily 
regular members of Coast Guard and per diem in lieu of subsistence is payable 
Coast Guard Reserve in travel status, to employee only for days he is in pay 
whether such temporary members serve Status will not be applied to deny pay- 
on active duty with or without pay__._. 498 ment of such per diem for travel on 
Dependents of transferred civilian em- Saturday or Sunday for which no com- 
ployees, in general—authority provided pensation is payable under Federal e 
by sec. 201 (a), Independent Offices Employees Pay Act of 1945............. 121 
Appro. Act, 1946, to pay “expenses of Temporary duty—as involving subsistence 
transportation”’ of immediate families of at headquarters. See Subsistence, head- 
employees upon permanent change of quarters. 
station does not include authority for pay- Travel status: 
ment of per diem in lieu of subsistence... 268 At or near headquarters. See Subsistence, 
Headquarters. See Subsistence, headquar- headquarters. 
ters. Detachment from permanent station and 
Nonwork days under Federal Employees assignment to temporary duty at nearby 
Pay Act, in general—general rule that point—Navy Nurse Corps member who 
ordinarily per diem in lieu of subsistence was detached from her old station (Oak- 
is payable to employee only for days he land, Calif.) under permanent change 
is in pay status will not be applied to of station orders directing her to vacate 
deny payment of such per diem for Govt. quarters thereat and to proceed 
travel on Saturday or Sunday for which beyond corporate limits of old station 
no compensation is payable under to nearby point (San Francisco), for 
Federal Employees Pay Act of 1945.... 121 temporary duty pending availability of 
Sundays and holidays. See Subsistence, transportation overseas, where expenses 
Sundays and holidays. of subsistence appreciably exceeded those 
Travel status matters generally. See which would have been required at old 
Subsistence, travel status. station, is to be regarded as having been 
Vessels. See Subsistence, vessels. in travel status within meaning of laws 
Subsistence allowance. See Subsistence relating to payment of per diem allow- 
Allowance. ance during period of such temporary 
Sundays and holidays: duty. 24 C. G. 279, distinguished ---.- 727 
Board member remaining at duty station Vessels—per diems—effect of free meals and 
after intervening employment in “‘when lodgings on Government-chartered 
actually employed” capacity—where vessel—in view of par. 44(a), Standardized 
tour of duty of member of National Wage Govt. Travel Regs., providing that term 
Stabilization Board was suspended on “Jodgings” does not include “‘staterooms 
Monday so that he could serve as com- or berths on steamers, and expenses there- 
pensated ‘‘when actually employed” of are not subsistence expenses,” no per 
employee from Tuesday through Friday, diem allowance deduction as for lodgings 
such employee is to be regarded as hav- is required under par. 47(a) in case of 
ing reverted to his original status as employee who, in connection with travel 
Board member coincident with termina- by vessel operating under bareboat charter 
tion of his “when actually employed” to Govt. is to be paid per diem on basis of 
status upon completion of his duties on $7 rate authorized for travel outside 
Friday, and, therefore, no per diem in lieu continental U. S. rather than $3 rate 
of subsistence is payable under provisions authorized “while aboard ship where the 
of E. O. No. 9672 for following Saturday cost of meals is included in the fare paid.” 
and Sunday during which he remained at Cf. 24 O. G, 365......---..----.-2--------- 167 
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thereby, and, therefore, surplus accumu- 
lated from funds transferred from subsist- 
ence appropriations for operation of such 
messes—purportedly in “form of such 
money allowance—is irregular accumula- 
tion of appropriated funds made available 
for subsisting cadets in kind and should 
be returned to said appropriations 


SUNDAYS AND HOLIDAYS: 
Compensation: 


August 15 and 16, 1945: 

Employees excused from duty—excus- 
ing of employees from duty by admin- 
istrative order on Wednesday and 
Thursday, Aug. 15, and 16, 1945— 
days constituting part of their basic 
workweek of 40 hours—in accordance 
with the President’s request, did not 
affect loss-of-pay status on account of 
ID a deciscececcccmbevteneve 

Premium pay. See Sundays and Holi- 
days, compensation, premium pay. 

Forty-hour week employees—premium 
pay. See Sundays and Holidays, compen- 
sation, premium pay. 

Holiday falling on non-workday—there is 
no authority under Federal Employees 
Pay Act of 1945 for Veterans’ Admin. 
hospital employees who have 44hour 
workweek beginning on Sunday with 
some other day of calendar week sched- 
uled as non-workday to be paid compen- 
sation at any rate—regular or overtime— 
for holiday occurring on their scheduled 
non-workday on which no duty is per- 
formed, regardless of day of calendar 
week on which holiday occurs or whether 
it occurs prior or subsequent to comple- 
tion of 40-hour basic workweek. _.__--- 

Holiday falling on regular “overtime” 
day—in general—under the Federal Em- 
ployees Pay Act of 1945, no compensa- 
tion—either at straight-time or overtime 
rates—may be paid to employees for a 
legal holiday (Labor Day in this in- 
stance) falling on the “‘overtime’’ day of 
their administrative workweek, if they 
perform no work on that day___-......- 

Indefinite-period per diem employees: 
Effect of classification as “‘permanent” 

for leave purposes—“‘indefinite’’ war- 

Service appointees who are paid on 

per diem “‘when actually employed” 

basis under appointment for duration 
of war and for six months thereafter, 
having been defined by Civil Service 

Com. as “permanent” employees 

within meaning of sec. 1.1 (b), Annual 

and Sick Leave Regs., are to be re- 
garded as “regular employees” entitled 
to compensation pursuant to per diem, 
etc., employee holiday pay statute of 

June 29, 1938, for holidays on which 

they perform no work, regardless of 

period of actual service. 25 C. G. 407, 

ae iach cnet neice 
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Indefinite-period per diem employees— 
Continued. 

One-year employment requirement— 
“indefinite employees,”’ as defined in 
sec. 1.1, Annual and Sick Leave Regs., 
who are paid on per diem “when ac- 
tually employed”’ basis under war-serv- 
ice indefinite appointments are not to 
be regarded as “regular employees”’ en- 
titled to holiday compensation pur- 
suant to per diem, etc., employee 
holiday pay statute of June 29, 1938, for 
Labor Day, 1945, on which they per- 
formed no work, unless and until they 
have worked at least one year prior to 
I aii cictetiniinisienintiondaniictscs . 

Leaves of absence. See Sundays and Holi- 
days, leaves of absence. 

Night differential inclusion—night pay 
differential authorized by sec. 301, Fed- 
eral Employees Pay Act of 1945, “for 
duty” within regularly scheduled tour of 
duty—basic workweek of 40 hours—be- 
tween 6 p. m. and 6 a. m. may not be 
paid for legal holidays on which no 
Services are rendered_..............-.--- 

Overtime. See Compensation, overtime. 

Part time employees—since method pre- 
scribed by sec. 604 (d), Federal Em- 
ployees Pay Act of 1945, for converting 
annual salary rate to hourly rate in- 
cludes, in effect, allowance for any 
holiday occurring within workweek, 
part time employees paid upon basis of 
number of hours worked are entitled to 
pay for any holiday occurring within 
regularly scheduled workdays for individ- 
ual employee; however, part time em- 
ployees who work prescribed number of 
hours per week, but not in accordance 
with regular tour of duty, may not be 
paid for any holidays on which they per- 
I i aiaccinnipeiinintysininn 

Per diem employees appointed under Tem- 
porary Civil Service Regulations pending 
certification of eligibles— temporary per 
diem employees appointed under sec. 2, 
Regulation VIII, Temporary Civil Serv- 
ice Regs., pending certification of eli- 
gibles by Civil Service Com., who have 
been defined by Commission (sec. IV, 
Departmental Circ. No. 549, dated Feb. 
1, 1946) as “‘permanent’”’ employees 
within meaning of sec. 1.1 (b), Annual 
and Sick Leave Regs., are to be regarded 
as “regular employees” entitled to com- 
pensation pursuant to per diem, etc., 
employee holiday pay statute of June 
29, 1938, for holidays on which they per- 
form no work, regardless of the actual 
period of their service.............-...-- 

Per diem employees employed under con- 
tracts for duration of fiscal year—full- 
time contract per diem employees whose 
contracts of employment are limited to 
remainder of fiscal year but are so lim- 
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Compensation— Continued. Compensation—Continued. 
ited to conform to general prohibition Premium pay—Continued. 
against execution of contracts extending Forty-hour week employees, in gen- 


beyond end of current fiscal year and not 
for purpose of limiting period of service 
to that covered by current contracts 
may be regarded as “regular employees” 
entitled to compensation pursuant to 
per diem, ete., employee holiday pay 
statute of June 29, 1938, for holidays 
occurring during their regular tour of 
duty on which they perform no work-- 
Premium pay: 

August 15 and 16, 1945: 

In general—extra holiday compensa- 
tion authorized by sec. 302, Federal 
Employees Pay Act of 1945, for work 
“on a holiday designated by Federal 
statute or Executive order’ may 
not be paid to employees who were 
required to work on Aug. 15 and 16, 
1945—days on which the President 
merely requested heads of depart- 
ments, etc., to excuse employees 
from working without charge against 
annual leave, requiring only skeleton 
forces to be maintained __--______-- A 


“When actually employed” employ- 
ees—extra compensation author- 
ized by sec. 302, Federal Employees 
Pay Act of 1945, for work “on a 
holiday designated by Federal stat- 
ute or Executive order” may not be 
paid to employees engaged on 
“when actually employed” basis at 
prevailing local rates who were re- 
quired to work on Aug. 15 and 16, 
1945—days on which most em- 
Ployees were excused from duty 
pursuant to request of the Presi- 


Contract employees generally—contract 
employees employed on full time 
basis, or on part time or intermittent 
basis at so much per day or per hour 
for limited number of days or hours 
per year, are entitled to compensa- 
tion for holiday work under terms 
and conditions of sec. 302 of said 


Forty-hour week employees, in general: 
Employees subject to 40-hour week 
statute of Mar. 28, 1934, who, during 
their regular 40-hour weekly tour of 
duty, were required to work on 
Aug. 15 and 16, 1945, days on which 
most employees were excused from 
duty pursuant to request of the 
President, are entitled to only their 
basic rates of compensation for such 
work, in absence of statute author- 
izing premium or extra pay for work 
on nonwork day occurring during 
regular tour of duty of such em- 


eral—Continued. 

In view of present legislative policy, 
as evidenced by secs. 201 and 302, 
Federal Employees Pay Act of 1945, 
authorizing payment of ‘“‘overtime”’ 
and “holiday” compensation, re- 
spectively, of considering term 
“overtime” as exclusive of work 
on holidays, ‘‘overtime’’ as used in 
40-hour week statute of Mar. 28, 
1934, respecting services performed 
by employees subject thereto in ex- 
cess of 40 hours per week, no longer 
need be regarded as including serv- 
ices performed on holiday, and ad- 
ministrative regulations may be 
issued authorizing premium rates 
for work administratively required 
of such employees on holidays, re- 
gardless of whether such days fall 
within employee’s regular tour of 


Holiday work constituting overtime: 


Fact that employee worked on holi- 
day falling on “overtime” day of 
his administrative workweek does 
not entitle him to both overtime 
compensation under sec. 201, Fed- 
eral Employees Pay Act of 1945, 
and premium pay for work on holi- 
day pursuant to sec. 302 of act, 
which holiday pay is authorized to 
be paid employees only “‘in lieu of 
their regular pay for that day,’’ over- 
time compensation representing 
“regular pay” for “overtime” day 
on which holiday occurred... ....... 

Provisions of sec. 302, Federal Em- 
ployees Pay Act of 1945, contem- 
plate payment of premitm pay at 
rate of time and one-half for work 
on holiday occurring at any time 
during administrative workweek, 
rather than during basic workweek, 
only, and, therefore, employee who 
worked on holiday (Labor Day) 
which fell on his ‘‘overtime’’ day is 
entitled to premium pay at rate 
of time and one-half, without re- 
gard to limitations or ceilings pre- 
scribed by overtime compensation 
provisions of sec. 201 of act 


Inclusion of night differential in com- 


putation—inasmuch as regular com- 
pensation for night duty authorized 
by sec. 301, Federal Employees Pay 
Act of 1945, is composed of basic com- 
pensation plus 10 percent and prem- 
ium pay provided for by sec. 302 for 
work on a holiday is in lieu of regular 
compensation for that day, employees 
working regulatly scheduled tour of 
duty between hours of midnight to 
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6 a. m. and 6 p. m. to midnight on 
holiday are entitled to holiday pay 
at rate of one and one-half times their 
regular basic compensation, exclud- 
ing any night differential, for portion 
of night duty falling on holiday_.___ 


Status as basic compensation—ezira 
holiday pay, as distinguished from 
regular basic compensation, received 
by employee pursuant to sec. 302, Fed- 
eral Employees Pay Act of 1945, for 
work on holiday is not subject to de- 
duction for retirement purposes 
required by act of May 29, 1930, as 
amended, which specifically excludes 
all compensation given in addition to 
base pay from “‘basic salary, pay, or 
compensation’’ subject to deduction 


Temporary per annum employees, in 
general—temporary employee whose 
salary is fixed on per annum basis is 
entitled to extra pay provided by sec. 
302, Federal Employees Pay Act of 
1945, for work performed on holiday. 
25 C. G. 407, distinguished._.._.... : 

Time in excess of regular daily tour of 
duty—in general—per annum em- 
ployee who worked in excess of 8 
hours on holiday falling within his 
basic workweek of five 8-hour days is 
entitled to extra holiday compensa- 
tion, authorized by sec. 302, Federal 
Employees Pay Act of 1945, in lieu of 
his “regular pay for that day,” for 
total number of hours worked, with- 
out regard to limitations or ceilings 
prescribed by overtime compensa- 
tion provisions of sec. 201_._.-....... 
Tour of duty including portions of holi- 
day an@ regular workday—since 
premium holiday pay authorized by 
sec. 302, Federal Employees Pay Act 
of 1945, is payable for actual number 
of hours worked on holiday, employ- 
ee’s tour of duty extending over por- 
tions of two consecutive days, one of 
which is holiday, may not be re- 
garded as falling within day on which 
tour of duty commenced for admin- 
istrative expediency of compensating 
employee at his regular basic rate for 
entire tour of duty beginning outside 
of but extending into holiday, or at 
holiday rate for entire tour of duty 
beginning within but extending be- 
Sy hnnictnctine 55 wemrowcie 


“When actually employed” employees, 
in general—‘‘when actually employed”’ 
employees are entitled to extra com- 
pensation provided by sec. 302, Fed- 
eral Employees Pay Act of 1945, for 
work performed on holiday designated 
by Federal] statute or Executive order. 
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Compensation— Continued. 

Status as basic compensation—ezira holi- 
day pay, as distinguished from regular 
basic compensation, received by em- 
ployee pursuant to sec. 302, Federal Em- 
ployees Pay Act of 1945, for work on 
holiday is not subject to deduction for 
retirement purposes required by act of 
May 29, 1930, as amended, which specifi- 
cally excludes all compensation given in 
addition to base pay from ‘‘basic salary, 
pay, or compensation” subject to deduc- 


Temporary per diem, etc., employees: 

Employees compensated on per diem 
‘“‘when actually employed” basis who 
are appointed for definite periods of 
time not to exceed one year, being tem- 
porary employees as defined by sec. 1.1, 
Annual and Sick Leave Regs., may 
not be regarded as “regular employ- 
ees”’ entitled to holiday compensation 
under per diem, etc., employee holiday 
pay statute of June 29, 1938, for Labor 
Day, 1945, on which they performed 

IE sh ccnskieesenednd ésvusannee 

Employees serving under mn: 8p- 
pointments for “‘job employment,” 
pursuant to sec. 4, Regulation VIII, 
Temporary Civil Service Regs., for 
definite periods of time not exceeding 
one year are “temporary employees” 
within meaning of sec. 1.1 (c), Annual 
and Sick Leave Regs., and, therefore, 
may not be regarded as “‘regular’’ em- 
ployees entitled to compensation pur- 
suant to per diem, etc., employee holi- 
day pay statute of June 29, 1938, for 
holidays on which they perform no 


“‘When actually employed” employees: 
Under Federal Employees Pay Act of 
1945, ‘‘when actually employed’’ em- 
ployee is entitled to compensation at 
basic rate for travel time on Sunday to 
extent that it would not cause his ag- 
gregate compensation for administra- 
tive workweek involved to exceed that 
which he would have received had he 
been full time employee---.........-. 


Per diem “when actually employed’”’ 
employee who traveled on Sunday pre- 
ceding holiday (Labor Day, 1945) and 
was in travel status remainder of 44- 
hour administrative workweek is en- 
titled, under per diem, etc., employee 
holiday pay statute of June 29, 1938, to 
his regular base pay for 8 hours for that 
holiday on which he performed no 
work, provided he had served at least 
one year prior thereto, but if he had not 
been employed for one year, he is not 
entitled to holiday pay irrespective of 
whether he spent time at temporary 
duty station or in actual travel_...--- 
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Compensation—Continued. 
“When actually employed” employees— 
Continued. 

Per diem ‘“‘when actually employed” 
employee who was in travel status 
during 44-hour administrative work- 
week, having traveled on Sunday pre- 
ceding holiday (Labor Day, 1945), but 
who failed to receive pay under per 
diem, etc., employee holiday pay 
statute of June 29, 1938, for holiday on 
which he performed no work because 
he had not been employed for year 
prior to holiday is entitled to straight 
time for such Sunday while in travel 
status, so as to entitle him to same ag- 
gregate compensation for that week as 
if he had been employed preceding 


August 15 and 16, 1945—‘‘when actually 
employed’’ employees who did not 
work on Aug. 15 and 16, 1945—days on 
which most employees were excused 
from duty pursuant to request of the 
President—and who were not granted 
leave of absence with pay under terms 
and conditions of Annuai and Sick 
Leave Regs. are not entitled to com 
pensation for such days_..-- 7 

Effect of classification as “permanent” 
for leave purposes—‘‘indefinite” war 
service appointees who are paid on per 
diem ‘‘when actually employed” basis 
under appointment for duration of war 
and for six months thereafter, having 
been defined by Civil Service Com. as 
“permanent” employees within mean- 
ing of sec. 1.1(b), Annual and Sick 
Leave Regs., are to be regarded as 
“regular employees” entitled to com- 
pensation pursuant to per diem, etc., 
employee holiday pay statute of June 
29, 1938, for holidays on which they per- 
form no work, regardless of period of 
actual service. 25 C. G. 407, ampli- 


In general—‘‘when actually employed”’ 
employee may not be excused from 
working by administrative action on 
any day and receive pay therefor unless 
he is employed continuously and is 
entitled to and has been granted leave 
of absence with pay under terms and 
conditions of Annual and Sick Leave 


Premium pay. See Sundays and Hoii- 
days, compensation, premium pay. 

Compensatory time: 

As being in lieu of all other compensation— 
compensatory time granted under sec. 3, 
Postal Service pay statute of July 6, 
1945, for services performed on Satur- 
days, Sundays, or holidays is in lieu of 
all other compensation for time so served. - 

Holiday falling on non-workday—there is 
no authority under Federal Employees 
Pay Act of 1945 for Veterans’ Admin. 
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Compensatory time—Continued. 


hospital employees who have 44-hour 
workweek beginning on Sunday with 
some other day of calendar week sched- 
uled as non-workday to be granted com- 
pensatory time off from duty for holiday 
occurring on their scheduled non-work- 
day on which no duty is performed, re- 
gardiless of day of calendar week on which 
holiday occurs or whether it occurs prior 
or subsequent to completion of 40-hour 
ht Cis dni ociewtnstticn-<e 
Night differential payment in addition— 

compensatory time granted under sec. 3, 

Postal Service pay statute of July 6, 

1945, for services performed on Satur- 

days, Sundays, or holidays is in lieu of all 

other compensation for time so served, 
and, therefore, supervisory employee 
who works between hours of 6 p. m. and 

6 a. m., part of which time occurs on 

Saturday, Sunday, or holiday, may not 

be paid night differential, authorized by 

sec. 5 of said act, or other compensation, 

for portion of such time for which com- 

pensatory time was granted_.........-.- 
Work on August 15 and 16, 1945: 

In absence of statutory authority to 
grant compensatory time off from 
duty, other than that contained in sec. 
202 (a), Federal Employees Pay Act 
of 1945, with respect to irregular or 
occasional duty in excess of 48 hours 
in any regularly scheduled adminis- 
trative workweek, compensatory time 
off may not be granted to employees 
who were required to work on Aug. 15 
and 16, 1945, when most employees 
were excused from duty, which days 
constituted part of their basic 40-hour 
workweek rather than overtime in 
excess of 48 hours in week___....-.-- 

There is no authority under sec. 202 (a), 
Federal Employees Pay Act of 1945, 
providing for grant of compensatory 
time off from duty for “irregular or 
occasional duty in excess of forty-eight 
hours in any regularly scheduled ad- 
ministrative workweek,” to grant 
compensatory time off from duty to 
employee who, in addition to his regu- 
lar 40-hour basic workweek, worked 4 
hours on his regular ‘‘overtime’’ day, 
Wednesday, August 15, 1945, when 
most employees were excused from 
duty pursuant to President’s request, 
for which duty he received 4 hours’ 
overtime compensation pursuant to 
ee ree 


Leaves of absence: 


Annual: 
Salary and leave computations: 

Augast 15 and 16, 1945—in case of em- 
ployees who were on extended an- 
nual leave which included August 
15 and 16, 1945, such days may be re- 
garded as ‘“‘nonwork days established 
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Leaves of absence— Continued. 
Annual—Continued. 


Salary and leave computations—Con- 
* * * by * * * administrative 
order’”’ within meaning of act of Mar. 
2, 1940, and, therefore, not chargeable 
against leave if by administrative ac- 
tion, formal or informal, in response 
to the President’s request that em- 
ployees be excused without charge 
against annual leave, particular de- 
partment or agency actually was 
closed, or ali employees thereof were 
excused on those days; however, in 
absence of such action, leave must 
isi i. etc Scectasiics 

Postal employees generally—provi- 
sions of sec. 6, Postal Service pay 
statute of July 6, 1945—effective July 
1, 1945—excluding Saturdays, Sun- 
days, and holidays from charges for 
leaves of absence with pay of post- 
masters and employees, apply to all 
postmasters and employees, includ- 
ing rural carriers, irrespective of 
whether their duties are performed 
during, or without regard to, an es- 
tablished 40-hour administrative 
workweek, so that in granting an- 
nual or sick leave to postmasters 
and rural carriers, all Saturdays, 
Sundays, and holidays occurring 
within or at beginning or ending of 
such leave should be excluded in 
computing charges against leave 

Saturday status for postal employees’ 
leave computation, in general—in 
line with interpretation of prior 
similar statutory provisions (18 C. 
G. 904; 19 id. 96), authority under sec. 
6, Postal Service pay statute of July 
6, 1945, to exclude Saturdays from 
charges for leaves of absence with pay 
is not to be regarded as applying in 
case of employees for whom basic 
40-hour workweek exclusive of Sat- 
urday is not established under au- 
thority of any provision of said act_- 

Saturday status for rural carriers’ 
leave computation—authority under 
sec. 6, Postal Service pay statute of 
July 6, 1945, to exclude Saturdays 
from charges for leaves of absence 
with pay does not apply in case of 
rural carriers scheduled to work six 
days a week, Monday through 
I oo is vtinncennas. jadtti 


Sick: 


Salary and leave computations: 

Postal employees generally—provi- 
sions of sec. 6, Postal Service pay 
Statute of-July 6, 1945—effective 
July 1, 1945—excluding Saturdays, 
Sundays, and holidays from charges 
for leaves of absence with pay of 
postmasters and employees, apply 
to all postmasters and employees, 
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including rural carriers, irrespective 
of whether their duties are performed 
during, or without regard to, an es- 
tablished 40-hour administrative 
workweek, so that in granting an- 
nual or sick leave to postmasters 
and rural carriers, all Saturdays, 
Sundays, and holidays occurring 
within or at beginning or ending of 
such leave should be excluded in 
computing charges against leave-__- 
Saturday status for postal employees’ 
leave computation, in general—in 
line with interpretation of prior simi- 
lar statutory provisions (18 C. G. 
904; 19 id. 96), authority under sec. 6, 
Postal Service pay statute of July 6, 
1945, to exclude Saturdays from 
charges for leaves of absence with 
pay is not to be regarded as applying 
in case of employees for whom basic 
40-hour workweek exclusive of Satur- 
day is not established under author- 
ity of any provision of said act_-__.- 
Saturday status for rural carriers’ 
leave computation—authority under 
sec. 6, Postal Service pay statute of 
July 6, 1945, to exclude Saturdays 
from charges for leaves of absence 
with pay does not apply in case of 
rural carriers scheduled to work six 
days a week, Monday through 
Saturday 


Subsistence. See Subsistence, Sundays and 
holidays. 
TAXES: 
Federal: 
Transportation tax: 
Erroneous collection from postal service 


employees entitled to free transporta- 
tion—where, contrary to provisions of 
act of July 28, 1916, requiring railroads 
engaged in carrying mails to transport 
without charge certain postal service 
employees traveling on official busi- 
ness, railroad company has charged 
such employees for transportation 
plus Federal transportation tax, entire 
amount so charged, including tax, 
must be collected from railroad for 
recredit to postal appropriation which 
bore erroneous charge, even though 
tax may have been reported to Collec- 
tor of Internal Revenue—matter of tax 
refund being one between railroad and 
Bureau of Internal Revenue... ____- 


Transportation of household effects- 


reimbursement of tax paid by em- 
ployee—employee, upon change of 
permanent station, may be reimbursed 
for Federal taxes paid on transporta- 
tion, drayage, packing, crating, un- 
loading and reloading of all items 
which properly are reimbursable as 
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TAXES— Continued. 
Federal—C ontinued.~ 
Transportation tax—Continued. 
expenses of transportation of household 
effects at Govt. expense under E. O, 
BR SR ceccsamsbdatbccnccitsilecmcen 


Municipal—transportation, packing, haul- 
ing, ete., of household effects—reimburse- 
ment of taxes paid by employee—employ- 
ee, upon change of permanent station, may 
be reimbursed for State and local taxes 
paid on transportation, drayage, packing, 
crating, unloading and reloading of all 
items which properly are reimbursable as 
expenses of transportation of household 
effects at Govt. expense under E. O. No. 

State: 

Gasoline—fees for exemption licenses— 
fees for licenses required by State of 
North Dakota as condition precedent to 
purchase of gasoline for non-highway 
purposes without payment of otherwise 
applicable State tax thereon are payable 
from Federal funds to extent necessary to 
enable U. 8. to avail itself of privilege of 
such tax exemption on same terms as 
are applicable to private users. 3 C.G. 
EEE LE LLL 

Transportation, packing, hauling, etc., of 
household effects—reimbursement of 
taxes paid by employee—employee, 
upon change of permanent station, may 
be reimbursed for State and local taxes 
paid on transportation, drayage, pack- 
ing, crating, unloading and reloading of 
all items which properly are reimburs- 
able as expenses of transportation of 
household effects at Govt. expense under 


TOLLS: 

Tunnel—reimbursable status of tolls when 
traveling on a mileage reimbursement 
basis—current appropriation for Federal 
Public Housing—authority providing for 
“reimbursement for the actual cost of 
* * © tunnel tolls’? may be regarded as 
authorizing reimbursement of tunnel tolls 
in addition to authorized mileage allow- 
ance for travel by privately owned auto- 
mobile; however, mileage, being commu- 
tation of all transportation expenses, may 
not be paid for distance traveled through 

TRANSPORTATION : 

Baggage. See Transportation, household ef- 

fects. 


Billing—forms and procedure for use— Gen. 
Reg. 97, Revised, Jan. 21, 1946 
Bills of lading: 
Commercial—conversien into Govt. bill of 
lading— Gen. Reg. 97, Revised, Jan. 21, 
TT 
Government: 


Accountability—Gen. Reg. 97, Revised, 
Jan. 21, 1946 
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TRANSPORTATION— Continued. 
Bills of lading—Continued. 


Government— Continued. 
Forms and procedure for use: 

Gen. Reg. 97, Revised, Jan. 21, 1946__. 
Transit forms— Gen. Reg. 97, Revised, 

Lost—certificate in lieu of—Gen. Reg. 
97, Revised, Jan. 21, 1946_._..___- 

Temporary receipt in lieu of—Gen. 
Reg. 97, Revised, Jan. 21, 1946______ 


Dependents: 


Accommodations to which entitled, in 
general—under Executive regulations 
issued pursuant to sec. 201 (a), Inde- 
pendent Offices Appro. Act, 1946, making 
transportation of immediate family of 
transferred employee subject to appli- 
cable provisions of Standardized Govt. 
Travel Regs., each member of em- 
ployee’s immediate family as defined in 
said Executive regulations is entitled 
to individual lowest first-class accom- 
modations as authorized in par. 13 of 
ae eee ae 

Additional change of station prior to 
completion of travel to first new sta- 
tion—in general—where transportation 
expenses of employee’s immediate family 
were authorized pursuant to sec. 201 (a), 
Independent Offices Appro. Act, 1946, 
upon employee’s permanent change of 
station, but subsequently additional 
station change was ordered before family 
departed from first station, reimburse- 
ment is authorized for actual cost of 
transportation from first to third station, 
not to exceed cost between such stations 
by way ofsecond station, provided trans- 
fer is made within 6 months from effec- 
tive date of employee’s first transfer as 
required by sec. 2, part II, of E. O. No. 

Assignment to other than old station upon 
enlistment or reenlistment after dis- 
charge—in general—enlisted Marine 
Corps personnel of grades for which 
transportation of dependents is other- 
wise authorized may not be regarded as 
entitled, upon enlistment or reenlist- 
ment in regular Marine Corps pursuant 
to provisions of Armed Forces Voluntary 
Recruitment Act of 1945 after discharge 
from either regular Marine Corps or 
Marine Corps Reserve, to transporta- 
tion of dependents at Govt. expense to 
their first permanent station after en- 
listment or reenlistment, on basis of cost 
of transportation to such first permanent 
station from last permanent station 
prior to discharge... ...............--- 

Authorization procedure, requirements, 

ete., in general: 

Amendment of transfer order to include 
transportation authority—reimburse- 
ment to employee for transportation 
expenses of his immediate family in- 
cident to permanent change of station, 
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TRANSPORTATION—Continued. 
Dependents—Continued. 





Authorization procedure, requirements, 
ete., in general—Continued. 

being limited under sec. 201 (a), In- 
dependent Offices Appro. Act, 1946, to 
those cases “when authorized by the 
head of the department or establish- 
ment in the order directing the trans- 
fer,”” employee’s transfer orders may 
not be amended by head of the estab- 
lishment to include transportation of 
members of his immediate family at 
any time after employee himself has 
departed from his o!d station. __..__. 
Blanket authorizations—for purposes of 
authorizing transportation expenses of 
employees’ immediate families upon 
permanent change of station, pursuant 
to sec. 201 (a), Independent Offices 
Appro. Act, 1946, several transfer 
orders involving transportation of 
families may be combined into single 
schedule requiring only one signature 
by head of department and separate 
travel orders then may be issued by 
subordinate officers, citing approved 


Delegation of authorization authority. 
See Delegation of Authority, adminis- 
trative officers, transportation of depend- 
ents. 

Designation and description of persons 
for whom transportation authorized— 
if employee’s transfer order authorizes, 
pursuant to sec. 201 (a), Independent 
Offices Appro. Act, 1946, transporta- 
tion of immediate family of employee 
by that description, it would be suffi- 
cient for audit purposes provided em- 
ployee’s voucher claiming reimburse- 
ment states names, ages, and relation- 
ship of members of family so trans- 
ported; however, inclusion of such in- 
formation in transfer order itself would 
not be objectionable---_- tbatitemea 

Debarment or evacuation from duty sta- 
tion: 

Travel to later-assigned unrestricted 

station: 

Dependents of Navy personnel, in 
general: 

Navy personnel who, upon assign- 
ment to sea duty, have had their 
dependents transported at Govt. 
expense to selected point pursuant 
to wartime act of Nov. 28, 1943, 
may be furnished further transpor- 
tation of dependents to new per- 
manent station, under circum- 
stances to which are applicable 
provisions of Sec. 12, Pay Read- 
justment Act of 1942, not to exceed 
cost from station from which they 
traveled under wartime act less 
cost of initial travel of said depend- 
ents under such act, provided 
restriction in Navy regulations 
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Dependents—Continued. 


Debarment or evacuation from duty sta- 
tion—Continued. 
Travel to later-assigned unrestricted 
station—Continued. 
Dependents of Navy personnel, in 
general—Continued. 
promulgated under 1943 act against 
such further transportation be 
eae bin ts, 
Present restriction in Navy regula- 
tions respecting further transporta- 
tion of dependents of Navy per- 
sonnel from selected points to 
which transported pursuant to 
act of Nov. 28, 1943, upon assign- 
ment to sea duty, may, in light of 
changed conditions, be so removed 
as to permit transportation of de- 
pendents pursuant to said act to 
new home yards or home ports in 
the U. 8S. for vessels to which 
assigned, from selected point or, at 
a cost not to exceed that from such 
selected point, from point to which 
dependents traveled in interim at 


Personne! not entitled when assigned 
to restricted station—under sec. 
4 (b) of wartime act of June 5, 1942, 
as amended, relating to transporta- 
tion of dependents of Army person- 
nel upon their return from restricted 
overseas stations to unrestricted 
stations, Army enlisted man who 
was married while on routine fur- 
lough from his restricted overseas 
station where he had been promoted 
to grade entitling him to transporta- 
tion of dependents is entitled, upon 
return to permanent duty station in 
U. S., to transportation of his de- 
pendent wife to such station from 
place where she was located when he 
received his permanent change of 


Delegation ot authorization authority. See 
Delegation of Authority, administratwe 
officers, transportation of dependents. 

Detachment from permanent station 
without immediate assignment of new— 
for purposes of payment of commercial 
cost of transportation of dependents 
pursuant to sec. 12, Pay Readjustment 
Act of 1942, travel of Navy officer’s 
dependents away from last permanent 
station which is commenced subsequent 
to receipt of orders detaching him from 
old station without assigning new per- 
manent station may be considered as 
incident to permanent change of station 
initiated by detaching orders, if and 
when completed by assignment of new 
permanent station, regardless of whether 
such travel is completed before or after 
new permanent station actually is 





Page 


915 


747 





4 
¢ 


INDEX DIGEST 


TRANSPORTATION—Continued. 
Dependents—Continued. 


“Expenses of transportation” as author- 
izing subsistence expenses—authority 
provided by sec. 201 (a), Independent 
Offices Appro. Act, 1946, to pay “‘ex- 
penses of transportation” of immediate 
families of employees upon permanent 
change of station does not include author- 
ity for payment of per diem in lieu of 


Location at place other than old station at 
time of transfer: 
Effect as to civilian employees’ rights, 
in general: 

Expenses of transportation payable 
under sec. 201 (a), Independent 
Offices Appro. Act, 1946, and Ex- 
ecutive regulations thereunder, in 
case of members of employee’s 
immediate family who either have 
never joined him at his duty station 
or are temporarily absent therefrom 
at time he is permanently transferred 
to new station, are for computation 
on basis of actual cost of transporta- 
tion to new station from whatever 
point such members may be when 
transfer orders are received, not to 
exeeed cost by most economical 
usually traveled route from old to 
IR ie sc iccccsinsccneeceass 

While members of employee’s house- 
hold ordinarily are those dependent 
upon and residing with employee, 
fact that members, who are included 
in term “immediate family” as de- 
fined in sec. 1, Part II, of E. 0. No. 
9587, issued pursuant to sec. 201 (a), 
Independent Offices Appro. Act, 
1946, are temporarily absent from 
home attending school, visiting, 
ete., at time employee was trans- 
ferred to new permanent station, has 
no effect to remove such individuals 
from consideration as members of 
employee’s immediate family for 
whom expenses of transportation to 
new station are provided for by said 
GURU PscttebcsedsancsscsteGec.. 

Navy Dept. civilian personnel appointed 
or assigned to duty overseas: 
Personnel already abroad by reason of 
employment by another Govt. agency 
or contractor—where services of per- 
sons who were transported at Govt. 
expense from U. S. to foreign stations 
under contracts with Govt. agency 
or Govt. contractor providing for 
return transportation to U. 8. sub- 
sequently were utilized abroad by 

Navy Dept., transportation of their 

dependents to duty station abroad 

and return upon termination of Navy 
employment may be authorized at 

Govt. expense pursuant to authority 
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Dependents—Continued. : 


Navy Dept. civilian personnel appointed or 
assigned to duty overseas—Con. 
in Naval Appro. Act, 1946, for “travel 
of dependents of employees to and 
from navy yards or stations outside 
the continental limits of the United 
Personnel appointed upon demobiliza- 
tion from armed torces overseas: 
Return transportation to U. 8. at 
Govt. expense of dependents of 
military and naval personnel on 
foreign shore duty who were abroad 
at time such personnel were demo- 
bilized abroad in order to accept 
civilian employment with Navy 
Dept. and who otherwise are en- 
titled—either mediately or immedi- 
ately—to return at Govt. expense 
may be authorized under provisions 
of Naval Appro. Act, 1946, for 
“travel of dependents of employees 
to and from navy yards or stations 
outside the continental limits of 
the United States,” upon termina 
tion of such civilian employment... 
Under provisions of Naval Appro. 
Act, 1946, authorizing “travel of 
dependents of employees to and 
from navy yards or stations outside 
the continental limits of the United 
States,” transportation of depend- 
ents of military and naval personnel 
on foreign shore duty who were 
demobilized abroad in order to 
accept civilian employment with 
Navy Dept. may be authorized to 
duty station abroad and return 
upon termination of employment of 
onan pemeemnes.n...n.55. 5.55 ook. se. 
Officer’s wife member of Army Nurse 
Corps on terminal leave—under sec. 
12, Pay Readjustment Act of 1942, pro- 
viding for transportation of dependents, 
as defined in sec. 4 of act, of military, 
naval, etc., personnel otherwise entitled 
to such transportation upon permanent 
change of station, Army officer’s wife 
who was officer in Army Nurse Corps 
on terminal leave at time she performed 
travel incident to her husband’s per- 
manent change of station may not be 
regarded as “dependent” within mean- 
ing of said act, so as to be entitled to 
transportation at Govt. expense. ______- 
On discharge—regular service personnel, 
in general—upon discharge, Regular 
Army enlisted men are not entitled 
under sec. 12, Pay Readjustment Act of 
1942, to transportation of dependents 
from last station to home, even though 
such enlisted men muy have been re- 
tained in service during war beyond 
expiration of their enlistment contracts_ 
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On release from active duty: 

Retired personnel—place to which en- 
titled—rule in 24 C. G. 291, that mile- 
age and transportation of dependents 
of retired officers recalled to active 
duty are restricted, upon release from 
active duty, to home of record—as 
distinguished from home of selection— 
is for application to such officers who 
have been furnished such benefits to 
home of their selection upon retire- 
ment, and does not deprive retired 
officers recalled to active duty of rights 
to transportation of dependents te 
home selected by them, where, by 
reason of their recall to active duty, 
travel thereto had not been performed 
within specified time limit (25 C. 


Time limitations: 

Effect of release during present war— 
in view of existing transportation, 
housing, etc., conditions, require- 
ment that dependents of Army 
officers retired or relieved from active 
duty must perform travel to their 
homes within one year if travel is 
to be at Govt. expense (compare 24 
C. G. 291) may be relaxed, provided 
Army Regulations be appropriately 
amended, to permit payment or 
transportation in kind in connection 
with travel accomplished within one 
year after termination of present 
war or within one year after date of 
retirement or relief from active duty, 
whichever is later..................- 

Effect of retirement during present 
war—in view of existing transporta- 
tion, housing, etc., conditions, re- 
quirement that dependents of Army 
officers retired or relieved from 
active duty must perform travel to 
their homes within one year if travel 
is to be at Govt. expense (compare 
24 C. G. 291) may be relaxed, pro- 
vided Army Regulations be appro- 
priately amended, to permit pay- 
ment or transportation in kind in 
connection with travel accom- 
plished within one year after termi- 
nation of present war or within one 
year after date of retirement or 
relief from active duty, whichever 
RR dicta nddsccintdninbinnpeies 

Prior to change of station orders: 

Civilian employees, in general—even 
though, in anticipation of perma- 
nent change of station, members of 
immediate family of employee have 
preceded him to new station prior to 
issuance of formal authorization for 
his travel thereto, in order to make 
necessary arrangements for housing, 
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Dependente— Continued. 
Prior to change of station orders—Con. 


schooling, etc., order directing transfer 
of employee may include authorization, 
pursuant to sec. 201 (a), Independent 
Offices Appro. Act, 1946, for trans- 
portation of family at Govt. expense. 
Return to U. S. from overseas station 
for personal reasons—immediate fami- 
ly of Public Roads Administration 
employee who was assigned to per- 
form engineering services beyond con- 
tinental U. S., with understanding 
that he be returned to U. 8S. after 
period of 2 years, may be returned for 
personal reasons prior to employee’s 
return, pursuant to sec. 15, act of 
Sept. 5, 1940, providing for payment of 
transportation expenses of immediate 
families of such employees for one 
round trip only; however, should em- 
ployee resign or fail to complete his 
assignment, cost of such transporta- 
tion will be charged against him. 24 
C. G. 741, distinguished 


Proof of dependency—civilian employees’ 


children over 21 years of age—Gen. Reg. 
88, Revised, Supp. 1, Mar. 4, 1946. 


Separation and reappointment of em- 


ployee—separation of employee by 
qualified field service officer through 
reduction in force procedure, although 
without knowledge of central adminis- 
trative office, may not be canceled after 
effective date thereof for purpose of 
effecting transfer of such employee to 
another position in same agency at new 
station with right to transportation of 
his immediate family and household 
effects; rather, restoration to duty at 
another station must be regarded as new 
appointment requiring employee to 
place himself at such station at his own 


Transportation request use procedure, 


ete. 

In accordance with party ticket provi- 
sions of par. 30, Standardized Govt. 
Travel Regs., one transportation re- 
quest may be used to cover transpor- 
tation of members of employee's 
immediate family traveling together 
in connection with permanent change 
of station, when such transportation is 
to be accomplished pursuant to sec. 
201 (a), Independent Offices Appro. 
Act, 1946, and Executive regulations 
eT 

Transportation request covering trans- 
portation of members of employee’s 
immediate family in connection with 
permanent change of station, as au- 
thorized by sec. 201 (a), Independent 
Offices Appro. Act, 1946, and Execu- 
tive regulations thereunder, need not 
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be signed by employee himself if he 
does not perform travel with his fami- 


Offices Appro. Act, 1946, and Execu- 
tive regulations thereunder, are pay- 
able from old station to such inter- 


I i satiate cciinainintidimsiciapinkcbaupiie 268 IE. cicdiennnnmtintniniiiin dum 372 
Gen. Reg. 88, Revised, Supp. 1, Mar. Where point at which transferred em- 
ated that needa 923 ployee established his home was lo- 


Travel by privately owned automobile: 
Effect as to mileage allowable in em- 


cated beyond his new official station— 


ployee’s own right—where orders for 
change of permanent station author- 
ized employee to use his privately 
owned automobile on mileage basis at 
stated rate per mile, provided that it 
shall not exceed cost by common car- 
rier of all persons officially traveling in 
that vehicle, determination of econ- 
omy and advantage may be made by 
comparing total mileage claimed with 
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not within commuting distance there- 
of—varying from geographic line 
between his old and new stations, 
such point may not be regarded as 
point to which employee is entitled 
to transportation of members of his 
immediate family at Govt. expense, 
not to exceed cost from old to new 
station, under sec. 201 (a), Independ- 
ent Offices Appro. Act, 1946, and 
Executive regulations pursuant there- 


cost by common carrier of all persons Dl cn ian eoteeieninadnabsinaaiime ines 372 
so officially traveling, including his Vouchering, information required, etc.: 
immediate family accompanying him If employee’s transfer order authorizes, 
upon proper authorization for their pursuant to sec. 201 (a), Independent 
transportation pursuant to sec. 201 (a), Offices Appro. Act, 1946, transporta- 
Independent Offices Appro. Act, 1946 372 tion of immediate family of employee 
Expense reimbursement basis: by that description, it would be suffi- 
Under sec. 201 (a), Independent Offi- cient for audit purposes provided em- 
ces Appro. Act, 1946, and Executive ployee’s voucher claiming reimburse- 
regulations thereunder, expenses of ment states names, ages, and relation- 
transportation of employees’ fam- ship of members of family so trans- 
ilies upon permanent change of sta- ported; however, inclusion of such 
tion may be authorized on actual information in transfer order itself 
expense basis for travel by privately would not be objectionable----.....-- 372 
owned automobile not to exceed Gen. Reg. 88, Revised, Supp. 1, Mar. 
cost by common carrier; but com- CT ccctiteminvsrkinentinstentine enum 923 
mutation of such expense on mileage War-casualty situations: 
basis may not be authorized for such Advance application requirements— 
travel by families separate and apart Navy Dept. instructions under sec. 
from employee himself_._........... 325 12, Missing Persons Act, respecting 
Since mileage for use of privately transportation of dependents of per- 
owned automobile is authorized, sonnel officially reported injured, 
pursuant to act of Feb. 14, 1931, as dead, missing, etc., should not re- 
amended, only to “civilian officer quire that all dependents other than 
or employee engaged in necessary lawful wife or legitimate children 
travel on official business,’”’ expenses travel at personal expense and claim 
of transportation of members of em- reimbursement upon completion of 
ployee’s immediate family at Govt. travel, without advance application 
expense authorized under sec. 201 SF SURI ic eccv cnc ccqnconness 45 
(a), Independent Offices Appro. Act, Places from or to which authorized: 
1946, upon employee’s change of offi- Advance determination requirement: 
cial station, may not be paid on Navy Dept. instructions under sec. 
mileage basis for travel by privately 12, Missing Persons Act, respect- 
owned automobile of employee’s ing transportation of dependents of 
family separate and apart from em- personnel officially reported in- 
ployee himself_____- eden tedenemes 372 jured, dead, missing, etc., should 
Gen. Reg. 88, Revised, Supp. 1, Mar. not require that all dependents other 
OR tiacaccimanididcntecrsbene 923 than a lawful wife or legitimate 
Travel to point other than new station: children travel at personal ex- 
Where employee, upon permanent pense and claim reimbursement 
change of station, establishes his upon completion of travel, with- 
home at intermediate point between out advance application for trans- 
his old and new permanent station, portation and determination by 
expenses of transportation of mem- proper authority as to place to 
bers of his immediate family, as au- which travel is to be permitted 
thorized by sec. 201 (a), Independent at public expemse...........-.--.- 45 








TRANSPORTATION— Continued. 
Dependents—Continued. 

War-casualty situations—Continued. 
Places from or to,which authorized— 

Continued. 

Advance determination requirement— 
Continued. 

Provisions of proposed Navy Dept. 
instructions under sec. 12, Miss- 
ing Persons Act, respecting trans- 
portation of dependents of per- 
sonnel officially reported injured, 
dead, missing, etc., which would 
authorize reimbursement for cost 
of dependent’s transportation, or 
furnishing of transportation in 
kind, to official residence of senior 
dependent, residence of relatives, 
or other places not official resi- 
dence of person reported injured, 
missing, dead, etc., without ad- 
vance application to and deter- 
mination by head of department 
or designated person, are not in 
conformance with statute... ..._. 

“When actually employed” employee 
appointed to full time position at new 
station—intra-agency transfer of ‘‘when 
actually employed” consultant to full 
time position at new permanent station 
for convenience of Govt. with no change 
in salary rate and little, if any, change 
in duties need not be regarded as new 
appointment requiring employee to 
place himself at his first duty station at 
his own expense; rather, it may be re- 
garded as transfer of official station en- 
titling employee to transportation of 
dependents under act of Oct. 10, 1940, 
and sec. 201, Independent Offices Appro. 
i i ncénaune: apleageatercegereennn 

Enlisted men—discharged prisoners re- 
stored to duty and given honorable or 
ether than honorable discharge—where 
sentences of dishonorably discharged 

Army prisoners confined in U. 8. Disci- 

plinary Barracks are remitted and person- 

nel restored to duty under authority 
vested in Sec. of War by sec. 2, act of Mar. 

14, 1915, for purpose of giving them honor- 

able or other than honorable (“‘blue’’) 

discharge, such persons, upon receiving 
final discharge other than by way of 
punishment, may not be considered as 

“discharged prisoners” who are entitled 

to transportation in kind, upon release, 

under current appropriation for Military 

ED iece be cancun coabnkwne ‘ 

Fares. See Traveling Expenses, fares. 

Household effects: 

Assignment to other than old station 
upon enlistment or reenlistment after 
discharge—in general—enlisted Marine 
Corps personnel of grades for which 
transportation of household effects is 
otherwise authorized may not be re- 
garded as entitled, upon enlistment or 
reenlistment in regular Marine Corps 
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Household effects—Continued. 
pursuant to provisions of Armed Forces 
Voluntary Recruitment Act of 1945 
after discharge from either regular 
Marine Corps or Marine Corps Reserve, 
to transportation of household effects at 
Govt. expense to their first permanent 
Station after enlistment or reenlistment, 
on basis of cost of transportation to such 
first permanent station from last per- 
manent station prior to discharge -.___. 


Excess cost: 
Express shipments: 


Articles required for immediate use at 
new station—whether articles, “‘such 
as professional books, wearing 
apparel, bedding or kitchen utensils, 
but not furniture or jewelry,” re- 
quired for immediate use at an 
employee’s new station may be 
shipped by express at Govt. expense 
pursuant to sec. 5, E. O. No. 8588, as 
amended, depends upon a deter- 
mination not only that articles are 
required for immediate use but, 
also, that they come within designa- 
ted category, and, therefore, trans- 
porting by express a baby crib, bed, 
and portable sewing machine is not 
authorized -.......- See Cee dwn 

Computation—freight rates computed 
upon lowest valuation (10 cents per 
pound) authorized by current con- 
Solidated freight classification upon 
household goods must be used, 
under sec. 10, E. O. No. 8588, in 
estimating applicable freight costs 
for unauthorized shipment by 
express of household goods incident 
to change of employee's official 


Liability of certifying officer—where 


shipment of employee’s household 
effects on change of station is made on 
Govt. bill of lading, carrier is entitled 
to payment pursuant to sec. 322, 
Transportation Act of 1940, prior to 
audit or settlement by General Ac- 
counting Office, and certifying officer 
will not be held financially liable for 
payments so made to the carrier, even 
though employee be primarily liable 
for a portion thereof due to excess 
weight, etc. 21 C. G. 559, distin- 
NOE. ect asin cincsccscciscennns 


Expenses of detaching interior decora- 
tions, floor coverings, etc.—reimburse- 
ment for cost of transportation of house- 
hold effects as authorized by uniform 
transportation-of-household-eflects regu- 
lations (E. O. No. 8588), upon em- 
ployee’s change of official station, may 
not include charges for labor of taking 
down curtains, draperies and brackets, 
and taking up linoleum at employee’s 
SROT CRONE. fos odds 8.8 ccteceben 
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Household effects—Continued. 

Express shipments. See TvYansportation, 
household effects, excess cost, express 
shipments. 

First duty station—‘‘when actually em- 
ployed” employee appointed to full 
time position at new station—intra- 
agency transfer of “when actually em- 
ployed” consultant to full time position 
at new permanent station for conven- 
ience of Govt. with no change in salary 
rate and little, if any, change in duties 
need not be regarded as new appoint- 
ment requiring employee to place him- 
self at his first duty station at his own 
expense; rather, it may be regarded as 
transfer of official station entitling em- 
ployee to transportation of household 
effects under act of Oct. 10, 1940___ __- 

On discharge—regular service personnel, 
in general—upon discharge, Regular 
Army enlisted men are not entitled 
under sec. 12, Pay Readjustment Act of 
1942, to transportation of household 
effects from last station to home, even 
though such enlisted men may have 
been retained in service during war 
beyond expiration of their enlistment 


from active duty—retired 
personnel—place to which entitled— 
rule in 24 C. G. 291, that mileage and 
transportation of dependents of retired 
officers recalled to active duty are re- 
stricted, upon release from active duty, 
to home of record—as distinguished from 
home of selection—is for application to 
such officers who have been furnished 
such benefits to home of their selection 
upon retirement, and does not deprive 
retired officers recalled to active duty of 
rights to shipment of household effects 
to home selected by them, where, by 
reason of their recall to active duty, 
travel thereto had not been performed 
within specified time limit (25 C. G. 6)- 
Packing, crating, hauling, unpacking, 
ete.—incident to storage—charges fo1 
packing necessitated by storage incident 
to employee’s change of station, and for 
drayage from residence to storage and 
drayage from storage and unpacking at 
residence at new headquarters, or any 
other charges which arise solely from 
temporary storage of employee’s house- 
hold effects are not to be regarded as 
part of cost of transportation of such 
effects within meaning of act of Oct. 10, 
1940, and Executive regulations there- 
under, and are not reimbursable to 


Payment to carrier prior to collection of 
excess cost from owner—where ship- 
ment of employee’s household effects 
on change of station is made on Govt. 
bill of lading, carrier is entitled to pay- 
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ment pursuant to sec. 322, Transporta- 
tion Act of 1940, prior to audit or settle- 
ment by General Accounting Office, and 
certifying officer will not be held finan- 
cially liable for payments so made to the 
carrier, even though employee be 
primarily liable for a portion thereof 
due to excess weight, etc. 21 C. G. 559, 
GR ined tide ccivctbndtninnce 
Prior to change of station orders: 
Contemplated orders subsequently is- 
sued—employee who, prior to actual 
restoration to duty after military serv- 
ice but in anticipation of restoration at 
new officia: station upon expiration of 
his military terminal leave, and with 
knowledge of authorization for ship- 
ment of his houshold effects from his 
old station to new effective on date of 
his restoration, shipped his household 
eflects to new station is entitled, upon 
actual restoration thereat, to reim- 
bursement of otherwise proper ex- 
penses of such shipment. 23 C. G. 
$2, distinguished....................-- 
Release from active duty, in general— 
amendment of Navy regulations to 
permit retired and reserve personnel 
of Navy on active duty to ship their 
household effects at personal expense 
to their homes of record in anticipation 
of receipt of orders releasing them from 
active duty during present period of 
demobilization, reimbursement of 
expense to be made if and when such 
orders are issued, would not be in 
contravention of law.............---.- 
Restoration to civilian service after mili- 
tary service: 
Assignment to other than old position: 
Employee who, prior to actual! restora- 
tion to duty after military service 
but in anticipation of restoration at 
new official station upon expiration 
of his military terminal leave, and 
with knowledge of authorization for 
shipment of his household effects 
from his old station to new effective 
on date of his restoration, shipped 
his household effects to new station 
is entitled, upon actual restoration 
thereat, to reimbursement of other- 
wise proper expenses of such ship- 
ment. 23 C. G. 32, distinguished... 
Under sec. 11, E. O. No. 8588, as 
amended, authorizing shipment of 
employee’s household effects to new 
permanent station from his ‘“‘last 
official station or from some previous 
place of residence,”” employee is not 
entitled, upon restoration after 
military service, to shipment to new 
duty station from place, other than 
place of residence, where his effects 
were stored while he was in mili- 


1069 


Page 


742 


301 


742 








1070 


TRANSPORTATION—Continued. 
Household effects—Continued. 


Restoration to civilian service after mili- 
tary service—Continued. 

Assignment to other than old position— 

Continued. 

tary service; however, employee 

is entitled to shipment from any 
place at which his family resided, 
either part or al) of time, while he 
was in military service, not to ex- 
ceed cost from the old to new station. 
Separation and reappointment of em- 
ployee—separation of employee by quali- 
fied field service officer through reduc- 
tion in force procedure, although with- 
out knowledge of centra] administrative 
office, may not be canceled after effective 
date thereof for purpose of effecting trans- 
fer of such employee to another position 
in same agency at new station with 
right to transportation of his immediate 
family and household effects; rather, 
restoration to duty at another station 
must be regarded as new appointment 
requiring employee to place himself at 
such station at his own expertse________- 
Shipments from points other than last 

station: 

Employee assigned to other than old 
station after military service—under 
sec. 11, E. O. No. 8588, as amended, 
authorizing shipment of employee’s 
household effects to new permanent 
station from his “‘last official station or 
from some previous place of residence,”’ 
employee is not entitled, upon restora- 
tion after military service, to shipment 
to new duty station from place, other 
than place of residence, where his 
effects were stored while he was in 
military service; however, employee 
is entitled to shipment from any place 
at which his family resided, either 
part or all of time, while he was in 
military service, not to exceed cost 
from the old to new station__......._. 

Scope of term “previous place of resi- 
dence,” in general—phrase ‘some 
previous place of residence,”’ as used 
in sec. 11, E. O. No. 8588, as amended, 
from which employee's household 
effects may be shipped at Govt. ex- 
pense incident to permanent change 
of station. includes any prior residence 
of employee and is not necessarily con- 
fined to residence immediately prior to 
separation from last duty station. - -- 

Storage place—under sec. 11, E. O. No. 
8588, as amended, authorizing ship- 
ment of employee’s household effects 
to new permanent station from his 
“last official station or from some pre- 
vious place of residence,’”’ employee is 
not entitled, upon restoration after 
military service, to shipment to new 
duty station from place, other than 
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Shipments from points other than last 
station—Continued. 
place of residence, where his effects 
were stored while he was in military 
ees nstaeentctigicnnsasscabe 
Taxes. See Tares. 
Time limitations: 

Effect of employee’s entrance on military 
duty prior to expiration of limitation 
period—fact that employee entered 
military service prior to shipment of 
his household effects incident to per- 
manent change of station has no effect 
to stop running of six-month period 
prescribed by sec. 12, E. O. No. 9122, 
within which shipment may be made 
without extension of time, so as to en- 
title employee to shipment to new 
station upon release from military serv- 
ice and return to duty after expiration 
of six-month period._........... m 

Extensions—after return from military 
duty subsequent to expiration of limi- 
tation period—where six-month period 
granted by sec. 12, E. O. No. 9122, 
within which shipment of employee’s 
household effects incident to change 
of station was required to begin was 
not extended as authorized by said 
Executive order upon employee's entry 
into military service during said 
period, and period expired while em- 
ployee was in military service—run- 
ning of the period not having been 
affected by employee’s entrance upon 
military service—there is no authority 
for granting extension of time subse- 
quent to employee’s return to duty -_- 

Retirement or release from active duty— 
effect of retirement or release during 
present war—in view of existing trans- 
portation, housing, etc., conditions, 
requirement that shipment of house- 
hold effects to homes of Army officers 
retired or relieved from active duty 
must begin within one year in order for 
shipment to be made at Govt. expense 
(compare 24 C. G. 291) may be relaxed, 
provided Army Regulations be ap- 
propriately amended, to permit reim- 
bursement in connection with trans- 
portation accomplished within one 
year after termination of present war 
or within one year after date of retire- 
ment or relief from active duty, which- 


war service transfers—expenses of re- 
turn npon reemployment—in absence of 
specific authority therefor, employee 
previously transferred from one agency 
to another for better prosecution of war 
effort, pursuant to War Manpower 
Comm. Directive No. X and War Serv- 
ice Reg. No. IX, as amended, may not be 
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reimbursed for expenses of transportation 
of household goods incident to his return 
to or reemployment in his former posi- 
tion or one of like seniority, status, and 
pay in furtherance of reemployment 
rights conferred by sec. IV of said Direc- 


“When actually employed” employee ap- 


for convenience of Govt. with no change 
in salary rate and little, if any, change 
in duties need not be regarded as new 
appointment requiring employee to 
Place himself at his first duty station at 
his own expense; rather, it may be re- 


ne TEA Tino secsx.s. 356 garded as transfer of official station en- 
Transfer to another agency y chertty after titling employee to transportation of 
change of station—where employee household effects under act of Oct. 10, 
actually reported to new duty station Dra 2 2 waatidnnsnbdnkus ccedane , * 
pursuant to change of station orders sendin Oibiiitaaanaiii ein? en 
which specifically included authoriza- nishing requirement—Gen. Reg. 97, Re- 
tion for transportation of household vised, Jan. 21, 1946........_.-- a ae 
effects, such orders being bona fide and Postal service employees entitled to free 
based upon administrative determina- transportation—erroneous collection of 
tion that transfer was in Govt.’s interest, fares—refund requirements—where, con- 
fact that, prior to shipment of household trary to provisions of act of July 28, 1916, 
effects, employee transferred to another requiring railroads engaged in carrying 
agency need not be regarded as defeating mails to transport without charge certain 
his right under authorization to ship- postal service employees traveling on offi- 
ment pursuant to E. O. No. 8588, as cial business, railroad company has 
amended... .....----------------------- 597 charged such employees for transporta- 
Weight allowance: tion plus Federal transportation tax, entire 
Increases on account of dependents: amount so charged, including tax, must 
Date en of with dependenay Satee- be collected from railroad for recredit to 
mined — determination of gross postal appropriation which bore erroneous 
weight of household otiects to be charge, even though tax may have been 
transported to employee’s new per- reported to Collector of Internal Revenue 
manent station, insofar as concerns —matter of tax refund being one between 
2,500 pound weight limitation im- railroad and Bureau of Internal Revenue. 61 
posed by sec. 2, E. O. No. 8588, upon Requests: 
euphanny having Be. qapaniune, Exchange for tickets—Circ. Letter A- 
should be made with respect to 14235, Aug. 21, 1945.- F ; 957 
status of employee on effective date eee —— 
of order authorizing or directing Procedure, ete., for use for transportation 
transfer of employee. ............... 360 of ng civilian employees’ de- 
5 pen : 

—_—— “7 pe aman not be In accordance with party ticket provi- 
considered dependent because of sions of par. 30, Standardized Govt. 
temporary unemployment due to Travel Regs., one transportation re- 
employee's permanent change of quest may be used to cover transpor- 
station, so as to avoid 2,500 pound tation of members of employee’s imme- 
weight limitation imposed by sec. diate family traveling together in 
2 of uniform transportation-of- connection with permanent change of 
household-effects regulations (E. station, when such transportation is 
O. No. 8588) upon transferred em- to be accomplished pursuant to sec. 
ployees having no dependents.... 360 201 (a), Independent Offices Appro. 

While, generally, husband of em- an Executive regulations aS 
ee por wubtineidn Transportation mee eine 
: aie : portation of members of employee’s 
( pipe agin ott ha immediate family in connection with 
household-effects regulations (E. pon come rye eS 
aoenmminne ammeante Appro. Act, 1946 and Executive regu- 
ations might arise in individual eee - aa 
eee ae eo et perform travel with his family, but 
band could be regarded as em- may be signed hy member of family... 268 
ployee’s dependent. ____..._. 360 Gen. Reg. 88, Revised, Supp. 1, Mar. 4, 
I assissstis tien siipires coca Neehtadlipemnslly cc atgaenelbici 923 
; 


pointed to full time position at new sta- 
tion—intra-agency transfer of ‘“‘when 
actually employed” consultant to full 
time position at new permanent station 


Taxes—Federal. See Tares, Federal, trans- 


portation tar. 


Taxicabs. See Trareling Expenses, fares, 


taxicabs, 
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Tickets: 
Exchange of transportation requests for— 
Circ. Letter A-14235, Aug. 21, 1945....__ 
Related traveling expense matters. See 
Traveling Expenses, fares. 


TRAVEL ALLOWANCE: 


Discharged prisoners restored to duty and 
given honorable or other than honorable 
digcharge—under sec. 126, National De- 
fense Act, as amended, dishonorably dis- 
charged Army prisoners confined in U. 8. 
Disciplinary Barracks whose sentences are 
remitted and who are restored to duty pur- 
tuant to sec. 2, act of Mar. 14, 1915, for 
purpose of giving them honorable or other 
than honorable (‘‘blue’’) discharge, may, 
upon final discharge other than by way of 
punishment for offense, be paid travel al- 
lowance computed from place of final dis- 
charge to place of acceptance for enlistment, 
or other place to which they would have 
been entitled had not dishonorable dis- 
charge and restoration to duty intervened. 

Discharge to allow reentry in service in dif- 
ferent status—naval reservists reenlisting 
in Regular Navy—Naval Reserve enlisted 
men, upon discharge prior to end of period 
they are obligated to serve as members of 
such Reserve, to enable them to reenlist 
immediately in Regular Navy, are not en- 
titled to travel allowance provided by sec. 
126, National Defense Act, as amended; 
but upon ultimate discharge, they will be 
entitled under existing law to travel allow- 
ance from place of such discharge to place 
to which they would have been entitled to 
allowance incident to discharge from Naval 


Effect of furnishing transportation to place 
of hospitalization incident to disability 
discharge: 

Where Navy enlisted man elects to be fur- 
nished transportation and subsistence 
from Navy hospital to Veterans’ Adm. 
Facility at his home where his discharge 
on medical survey is to be effected, he is 
not entitled to travel allowance under 
sec. 126, National Defense Act, as 
amended, to place of acceptance for 
enlistment; and when Facility to which 
furnished transportation and subsistence 
is at place other than man’s home, travel 
allowance on discharge is payable for 
distance from Facility to home, if not 
more distant than place of acceptance for 


Army enlisted man, who, after being 
recommended for discharge by board of 
medical officers because of physical dis- 
ability, is furnished transportation and 
subsistence at Govt. expense to Veterans’ 
Admin. Facility in vicinity of home and 
is there discharged, is not entitled to 
travel allowance under sec. 126, National 
Defense Act, as amended, to place of 
acceptance for enlistment; and when 
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Effect of furnishing transportation to place 
of hospitalization incident to disability 
discharge—Continued. 

such Facility is not in vicinity of home, 
travel allowance is payable for distance 
from Facility to home or to place from 
which he entered service as designated in 
said act, whichever is shorter. 25 C. G. 
OR IIR ost cites ncaticctindancicnce on 

“Place of discharge” in general—enlisted 
man’s “place of discharge” for purpose of 
travel allowance is place where his dis- 
charge was actually delivered and received 
by him, provided he was at that place in 
obedience to orders...................-.-. 

Piace to which entitled: 

Final discharge after having been dis- 
charged from one status to enlist in 
another—Naval Reserve enlisted men, 
upon discharge prior to end of period 
they are obligated to serve as members of 
such Reserve, to enable them to reenlist 
immediately in Regular Navy, are not 
entitled to travel allowance provided by 
sec. 126, National Defense Act, as 
amended; but upon ultimate discharge, 
they will be entitled under existing law 
to travel allowance from place of such 
discharge to place to which they would 
have been entitled to allowance incident 
to discharge from Naval Reserve .--._-_- 

Final discharge from extended enlistment 
or reenlistment—rule in 23 C. G. 808, 
that where there have been two enlist- 
ments with intervening discharge inci- 
dent to which no travel allowance as 
provided by sec. 126, National Defense 
Act, as amended, was payable, travel 
allowance incident to second discharge is 

* computed to place of acceptance under 
original enlistment and not under second 
enlistment, is predicated on purpose of 
said act to enable man who is free to 
travel to return, upon discharge, at Govt. 
expense to place where Army last as- 
sumed control of him 


TRAVELING EXPENSES: 


See, also, related matter under headings: 
Mileage; Subsistence. 
Boards, commissions, committees, etc. : 
National Wage Stabilization Board mem- 
bers’ rights generally: 

Per diem in lieu of subsistence payable 
pursuant to E. O. No. 9672 to mem- 
bers of National Wage Stabilization 
Board, serving without compensation, 
“on such days as they are actually en- 
gaged in the performance of duties” 
may not be paid to such members for 
Saturdays or Sundays during which 
no duties are performed, or for any 
other time spent in travel status in- 
cident to their duties traveling to and 
from their residence or place of private 
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Boards, commissions, committees, etc.— 
Continued. 
National Wage Stabilization Board mem- 
bers’ rights generally—Continued. 
Per diem in lieu of subsistence payable 
to members of National Wage Stabili- 
zation Board pursuant to E. O. No. 
9672 ‘‘on such days as they are actually 
engaged in the performance of duties” 
is not divisible but, rather, entire 
amount must be paid for day on which 
any services are rendered as Board 
member, and, therefore, person who, 
upon completion of his duties as Board 
member, is assigned on same day to 
other compatible duties as ‘‘when ac- 
tually employed” employee is entitled 
to per diem for entire day as Board 
member and compensation for time 
actually spent in “when actually em- 
DRIGRE GRUB. nn nsinsnccetasterx —e 
Inder E. O. No. 9672, authorizing reim- 
bursement of actual transportation and 
other necessary expenses of members 
of National Wage Stabilization Board, 
expenses incident to member’s return 
to his home upon completion of his as- 
signment must be reimbursed by 
Govt. regardless of any delay in re- 
turning whether for personal reasons 
or otherwise, and, therefore, where 
Board member, upon completion of 
assignment but prior to returning 
home, is assigned to duties in another 
capacity on compensated “‘when ac- 
tually employed” basis, expenses of 
return are for reimbursement upon 
basis of travel as Board member rather 
than as “when actually employed” 


~ 


Where tour of duty of member of Na- 
tional Wage Stabilization Board was 
suspended on Monday so that he could 
serve as compensated “when actually 
employed” employee from Tuesday 
through Friday, such employee is to 
be regarded as having reverted to his 
original status as Board member coin- 
cident with termination of his “‘when 
actually employed”’ status upon com- 
pletion of his duties on Friday, and, 
therefore, no per diem in lieu of sub- 
sistence is payable under provisions of 
E. O. No. 9672 for following Saturday 
and Sunday during which he remained 
at his duty station but performed no 
duties in his capacity as Board mem- 


Change of station. 
transfers. 

Civilians appointed or assigned to duty over- 
seas—return expenses of personnel ap- 
pointed upon demobilization from armed 
forces overseas—under sec. 1, act of Apr. 9, 
1943, authorizing Sec. of Navy to pay 
transportation expenses of civilian em- 


See Traveling Expenses, 
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ployees to and from foreign duty stations, 

military and naval personnel on foreign 

shore duty who are demobilized abroad in 
order to accept civilian employment with 

Navy Dept. may be furnished return trans- 

portation to U. S. upon termination of 

such civilian employment, irrespective of 
whether they were civilian employees of 

Govt. prior to entry into armed forces-__. 

Coast Guard Reserve temporary members, 
in general—temporary members of Coast 
Guard Reserve (other than temporary 
members who are civilian employees of 
Govt.) enrolled pursuant to sec. 207, act of 
Feb. 19, 1941, as amended, who travel on 
active duty in their capacity as members 
of said Reserve are entitled to actual cost 
of transportation and per diem in lieu of 
subsistence on same basis as is authorized 
by sec. 12, Pay Readjustment Act of 1942, 
as amended, for regular members of Coast 
Guard and Coast Guard Reserve in travel 
status, whether such temporary members 
serve on active duty with or without pay-- 

Conventions, conferences, ete.—fiscal year 
1946 limitation to one-half prior year’s au- 
thorization—application where definite 
amount not specified for prior year—under 
sec. 201 (c), Independent Offices Appro. 
Act, 1946, providing that appropriations 
available for travel expenses may be used 
for expenses of attendance at meetings in 
amount “not to exceed 50 per centum of the 
amount authorized for the same purpose 
* * * for the fiscal year 1945,” amount 
available therefor to Tennessee Valley 
Authority, fiscal year 1945 appropriation 
for which contained no specified amount 
upon which limitation may operate, is 50 
per centum of amount obligated or com- 
mitted—even though not fully liquidated— 
On eR an BIE nk tice daddwlcccdesececce. 

Dependents. See Transportation, depend- 
ents, 

Emergency travel, in general—voucher in- 
formation required—w here travel has been 
performed on account of emergency with- 
out prior authorization, determination as 
to necessity therefor and approval under 
par. 7, Standardized Govt. Travel Regs., 
are within authority conferred upon head 
of department; however, ultimate conclu- 
sion wholly unsupported by facts to effect 
that travel was performed in emergency 
does not meet requirements of said par. 
that “all vouchers submitted on account 
of such travel must contain a satisfactory 
statement of the facts constituting the 
I I, bcc ceetteccsinnqapcness 

Fares: 

Street car, bus, etc.—between home and 
depot—home outside limits of official 
station—employee who resides outside 
corporate limits of his official station 
may be reimbursed for taxicab and bus 
fares at beginning or end of official trip, 
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from, or to, his home to, or from, rail 
terminal serving area of his station, to 
extent of amount actually paid for trans- 
portation from, and to, limits of his 
official station, not to exceed amount of 
established maximum taxicab fare be- 
tween limits of his official station and 
such rail terminal. 20 C. G. 315, am- 
plified -...- sic ag 


Taxicabs: 


Between home and depot: 
Home outside limits of official sta- 
tion: 


Employee who resides outside cor- 
porate limits of his official station 
may be reimbursed for taxicab and 
bus fares at beginning or end of 
official trip, from, or to, his home 
to, or from, rail terminal serving 
area of his station, to extent of 
amount actually paid for trans- 
portation from, and to, limits of 
his official station, not to exceed 
amount of established maximum 
taxicab fare between limits of his 
official station and such rail ter- 
minal. 20C. G.315, amplified___. 


Employee, in connection with offi- 
cial travel, may be reimbursed for 
taxicab fares incurred between his 
home and rail terminal serving his 
place of residence located outside 
his official station (New York 
City), and for taxicab fares in- 
curred between rail terminals 
(Grand Central and Pennsylvania 
Stations) within official station, 
not to exceed amount of estab- 
lished maximum taxicab fare be- 
tween rail terminal at his official 
station from which he departed 
on official travel (Pennsylvania 
Station) and remotest point there- 
from in corporate limits of such 
Ris sicinnennscane : 


Fact that employee’s place of resi- 
dence is involuntarily located out- 
side corporate limits of official sta- 
tion—being due to impossibility 
under existing conditions of ob- 
taining living quarters at his head- 
quarters—may not be considered 
as sufficient to warrant departure 
from rule (20 C. G. 315) that em- 
ployee may not be reimbursed for 
taxicab fares between his home 
and railroad station at his head- 
quarters, incident to official travel, 
in sum in excess of regularly estab- 
lished taxicab fares between ter- 
minal at his headquarters and re- 
motest point therefrom in cor- 
porate limits of his official station 
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Taxicabs—Continued. 

Between home and place of storage of 
Govt. automobile used for official 
travel—garages used for storage of 
Govt. automobiles may not be con- 
sidered as included within meaning of 
term “other terminal” as used in par- 
8 (a), Standardized Govt. Travel 
Regs., authorizing reimbursement for 
taxicab fares between employee’s resi- 
dence and “station, wharf, or other 
terminal,” and, therefore, employee 
whose official travel by Govt. auto- 
mobile commenced and terminated at 
such garage may not be reimbursed 
under said par. for taxicab fares, in- 
curred at beginning or end of trip, be- 
tween his residence and garage__-_. . _- 

Unavailability of other means of trans- 
portation—employees who completed 
official journey by taxicab from inter- 
mediate point where he was precluded 
from using bus transportation nor- 
mally available to public between 
points of travel involved, unless he 
remained overnight at such point, may 
be reimbursed for taxicab fares under 
special conveyance provisions of par. 
11, Standardized Govt. Travel Regs., 
to extent of additional per diem which 
would have been incurred had he re- 
mained overnight and completed jour- 
ney next day by bus........_._. ' 

First duty station—assignment to different 
position after military service. See Tvrar- 
eling Expenses, restoration to civilian service 
after military service, assignment to other 
than old position. 

Headquarters: 

Divisional headquarters of activity v. place 
of regular duty—it is proper to designate 
as employee’s headquarters or post of 
duty, for purposes of payment of travel- 
ing expenses, place where greater portion 
of his duties are performed and where, 
normally, his residence would be estab- 
lished, even though such place be at lo- 
eation other than that of divisional head- 
quarters of his activity established for 
administrative or functional purposes -- . 

Taxicab, street car, bus, etc., fares. See 
Traveling Expenses, fares. 

Temporary duty at former station follow- 
ing transfer but prior to reporting to new 
station—amendatory travel order direct- 
ing employee, who was at temporary 
duty station under orders authorizing 
temporary duty en route to his new sta- 
tion, to return to his former headquar- 
ters for further duty and thence to new 
station may be construed only as suspen- 
sion or cancellation of previous transfer 
order, so that old station continued to 
be his official station whereat no per 
diem in lieu of subsistence or other trav- 
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Headquarters—Continued. 

eling expenses are payable; but, to extent 

otherwise authorized by Standardized 

Govt. Travel Regs., traveling expenses, 

etc., may be paid for temporary duty 

away from such official station under 
original orders — 

Indirect travel. See Traveling Expenses, 

leaves of absence. 

Intermittent employees’ travel between 

duty station and home or place of business. 

See related heading: Traveleng Expenses, 

boards, commissions, committees, etc. 

Leaves of absence: 

Return to headquarters at Government re- 
quest—effect of permission to resume 
leave—em ployee whose authorized leave 
of absence was interrupted for per- 
formance of temporary duty at place 
other than his headquarters and for 
temporary return to headquarters— 
being permitted thereafter to resume his 
leave status at place where it was inter- 
rupted—is entitled to traveling expenses 
incident to travel from place of leave to 
headquarters by way of temporary duty 


Temporary duty—effect of permission to 
resume leave upon completion of duty— 
employee whose authorized leave of ab- 
sence was interrupted for performance of 
temporary duty at place other than his 
headquarters and for temporary return 
to headquarters—being permitted there- 
after to resume his leave status at place 
where it was interrupted —is entitled to 
traveling expenses incident to travel 
from place of leave to headquarters by 
way of temporary duty station________. 

Restoration to civilian service after military 
service: 

Assignment to other than old position: 
Where, upon return of civilian employee 

from military duty, no appropriate 
vacancy exists in particular agency at 
place from which he was furloughed to 
enter armed forces, employee may be 
regarded as restored at that place for 
purpose of paying his travel expenses 
in connection with transfer, for con- 
venience of Govt., from place of 
restoration to place where suitable 
vacancy is available under same 
agency. 21 C. G.398, distinguished. 
Employee who, upon return from mili- 
tary service, was transferred from old 
station to new with temporary duty at 
intermediate point where his family 
had established residence while he was 
in military service may be paid travel- 
ing expenses from such intermediate 
point to new station not to exceed 
cost from old to new station. ....._. 
Where employee, upon return from mili- 
tary service, was restored at place 
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Restoration to civilian service after mili- 


tary service— Continued. 

Assignment to other than old position— 

Continued. 

from which furloughed to position in 
grade higher than that held prior to 
entry into military service, and was 
immediately transferred ip such higher 
grade to new permanent station where 
suitable vacancy was available, such 
restoration may not be regarded as 
new appointment requiring employee 
to place himself at new station at his 
own expense; rather, traveling ex- 
penses incident to transfer may be 
paid by Govt. 17 C. G. 183, distin- 


Separation from service—civilians appointed 


or assigned to duty overseas. See Tvravel- 
ing Expenses, cwilians appotnted or assigned 
to duty overseas. 


Taxicabs. See Traveling Expenses, fares, 


tazicabs. 


Temporary duty—effect of return to old 


headquarters prior to reporting to new— 
amendatory travel order directing em- 
ployee, who was at temporary duty station 
under orders authorizing temporary duty 
en route to his new station, to return to his 
former headquarters for further duty and 
thence to new station may be construed 
only as suspension or cancellation of pre- 
vious transfer order, so that old station 
continued to be his official station whereat 
no per diem in lieu of subsistence or other 
traveling expenses are payable; but, to 
extent otherwise authorized by Standard- 
ized Govt. Travel Regs., traveling ex- 
penses, etc., may be paid for temporary 
duty away from such official station under 
original orders 


Transfers: 


Approval after performance of travel— 
under act of Feb. 21, 1942, providing for 
payment of traveling expenses of trans- 
ferred civilian employees of War Dept. 
when authorized “‘in the order directing 
the travel,” it is mandatory that orders 
“directing the travel” and authorizing 
reimbursement for such expenses be 
issued in advance, so that even though 
employee’s permanent change of station 
were such as would warrant transporta- 
tion at public expense but for an admin- 
istrative failure—inadvertent or other- 
wise—to issue travel orders in advance, 
confirmatory travel orders may not be 
regarded as entitling employee to re- 
imbursement of traveling expenses in- 
curred upon such transfer_.............. 

Assignment to different position after 
military service. See Traveling Expenses, 
restoration to civilian sernice after military 
service, assignment to other than old posi- 
tion. 
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TRAVELING EXPENSES—Con. 
Transfers—Continued. 

Between departments and establish- 
ments—war service transfers—expenses 
of return upon reemployment—in ab- 
sence of specific authority therefor, em- 
ployee previously transferred from one 
agency to another for better prosecution 
of war effort, pursuant to War Man- 
power Com. Directive No. X and War 
Service Reg. No. IX, as amended, may 
not be reimbursed for expenses of travel 
incident to his return to or reemploy- 
ment in his former position or one of like 
seniority, status, and pay in furtherance 
of reemployment rights conferred by 
sec. IV of said Directive No. X_........ 

Separation and reappointment for duty at 
new station—separation of employee by 
qualified field service officer through 
reduction in force procedure, although 
without knowledge of central adminis- 
trative office, may not be canceled after 
effective date thereof for purpose of ef- 
fecting transfer of such employee to 
another position in same agency at new 
station with right to reimbursement of 
traveling expenses; rather, restoration to 
duty at another station must be regarded 
as new appointment requiring employee 
to place himself at such station at his 
ND oibcbccndeceounseeubenemese 

“When actually employed” employee 
appointed to full time position at new 
station—intra-agency transfer of ‘‘when 
actually employed” consultant to full 
time position at new permanent station 
for convenience of Govt. with no change 
in salary rate and little, if any, change in 
duties need not be regarded as new ap- 
pointment requiring employee to place 
himself at his first duty station at his 
N.....-sccinneanctaveuedsentton 

Vehicles—use of privately owned. See 
Mileage, travel by privately owned automo- 
bile. 
TREASURY DEPARTMENT: 
Procurement Division—General 
Fund. Sce General Supply Fund. 
UNIFORMS: 
See Clothing, uniforms. 
UNITED NATIONS RELIEF AND 


REHABILITATION ADMINIS- 
TRATION: 


Acceptance of office with as vacating Army 
officer’s commission: 

Term “civil office” as used in sec. 1222, 
R.S., providing that commission of Army 
officer on active list shall be vacated 
should he accept such office, includes 
not only Federal office but, also, non- 
Federal office such as with United Na- 
tions Reliefand Rehabilitation Admir.— 
an international agency—and, therefore, 
acceptance of office or position with said 


Supply 
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REHABILITATION ADMIN- 
ISTRATION—Continued. 

Acceptance of office with as vacating Army 

officer’s commission—Continued. 
Administration by officer on active list 
during terminal leave from military 
service would vacate his commission 
effective on date of acceptance of civil 
office. Amplified by 25 C. G. 203______ 

Provisions of sec. 1222, R. 8., that commis- 
sion of “officers of the Army on the active 
list’”’ shall be vacated upon acceptance of 
civil office, being applicable to Regular 
Army officers only, decision in 25 C. G. 
38, insofar as it relates to applicability of 
said sec. 1222 in case of Army officers 
accepting employment with United Na- 
tions Relief and Rehabilitation Admin. 
during terminal leave from military 
service, is not to be regarded as applying 
to officers of Army of U. 8S. other than 
those of Regular Army-_-_-_.............. 

Status of United States’ contributions to— 
retired Army officer may, without regard 
to dual compensation and employment 
statutes (act of May 10, 1916, as amended; 
act of July 31, 1894, as amended; and sec. 
212, act of June 30, 1932), accept office or 
position with United Nations Relief and 
Rehabilitation Admin.—an international 
agency—salary of which is payable from 
contributions to administrative expense 
fund of Administration made from moneys 
appropriated by sec. 201, act of June 30, 
1944. 23 C. G. 744, amplified___ 

VEHICLES: 

Government—vse for home-to-work trans- 
portation of employees—use to begin offi- 
cial travel from home as justifying—use of 
Govt. automobile by employee to drive to 
his residence when it is in interest of Govt. 
that he start on official travel by Govt. 
automobile from that point, rather than 
from his place of business, is not to be re- 
garded as prohibited by restriction in sec. 
202, Independent Offices Appro. Act, 1946, 
against use of Govt. automobiles for 
“transportation of officers and employees 
between their domiciles and places of 
employment’’—such use being considered 
within meaning of term “‘official purposes’’ 
ee On ER occas seme ceccenencunce 

Hire—postal delivery service. See, gener- 
ally, Post Office Department, mails. 

Travel by privately owned automobile. See 
Mileage, travel by privately owned auto- 
mobile. 

VESSELS: 

Loss, destruction, etc.: 

Government department-Government cor- 
poration claims: 

In view of holding in Defense Supplies 

Corp. v. U. S. Lines Co., 148 F. 2d 311, 

that Govt. corporation cannot main- 
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Loss, destruction, ete.—Continued. Certification. See Certificates. 
Government department-Government Cost-of-living, ete., allowances for civilian 
corporation claims—Continued. 


tain suit in admiralty against Govt. 
department, Navy Dept. would have 
no valid claim against Inland Water- 
ways Corp. or Defense Plant Corp. for 
damage to its vessels by corporation 
vessels, and, since Navy Dept. may 
not pay damages to said corporations, 
there is no objection to mutual waiver 
of damage claims. __-- : oan 
Navy Dept. appropriations are not 
available to pay claims for’ damages 
caused by Navy Dept. vessels to 
vessels or other property of Inland 
Waterways Corp. or Defense Plant 
Corp. both of which are instrumen- 
talities of U. 8. performing govern- 
mental functions with Federal funds_- 

Sales: 

Vendee’s default—forfeiture of bid guar- 
anty—under contract for sale of surplus 
vessels arising in connection with invi- 
tation for bids requiring amount of bid 
guaranty to be paid as liquidated dam- 
ages in event of default, neither market 
value of vessel nor actual damage suf- 
fered by Govt. upon bidder’s default 
affects vested right acquired by Govt. in 
amount of bid guaranty upon such 
default, and, therefore, whole amount of 
such deposit must be retained by Govt. 
as liquidated damages - 

What constitutes “vessel” —term ‘‘vessel’’ 
as used in act of May 18, 1944, relating to 
sale of certain surplus Govt. vessels, or 
in invitations for bids issued pursuant 
thereto, comprehends all structures pre- 
viously acquired as vessels, regardless 
of their present condition, characteristics 
or seaworthiness, and, therefore, there is 
no degree of deterioration or injury to 
vessel which would preclude its sale as 
‘‘vessel”” so as to prevent forfeiture of 
bidder’s guarantee deposit upon default 
on grounds that object offered for sale 
was hulk or scrap rather than vessel___- 

VIRGIN ISLANDS: 

Virgin Islands Company—funds—availa- 
bility for settlement of claims arising out 
ofemployees’ torts or negligence— Virgin 
Islands Co. (Govt. corporation), having 
been granted power “‘to sue and be sued”’— 
which power includes suits arising from 
torts—may use funds derived from opera- 
tion of company for payment of amount of 
compromise settlement of claim for dam- 
ages arising out of personal injuries result- 
ing from accident caused by employee’s 
negligence, even though such funds are 
considered to be “public funds” which 
generally are not available for damages 
resulting from injuries to persons or prop- 
erty caused by torts or negligence of Govt. 
I i cnncuienieansnn 
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personnel at foreign stations—Gen. Reg. 
105, Mar. 8, 1946. 

Pay rolls. See Pay Rolls. 

Purchases and services other than per- 
sonal—use for vouchering equipment, 
ete., rental under agreements including 
personal services—under contracts of Geo- 
logical Survey, Interior Dept., for hire of 
animals or equipment with personal serv- 
ices at separate monthly rates for personal 
services and for hire of animals or equip- 
ment, amounts properly due for personal 
services under Federal Employees Pay 
Act of 1945 may be paid on pay roll voucher 
and amounts due employee for hire of ani- 
mals or equipment may be paid on Stand- 
ard Form 1034—Public Voucher For 
Purchases and Services Other Than Per- 
OURS Sn iiess eicaiiade iin 

Reimbursement of transportation expenses 
of transferred civilian employees’ fami- 
lies—Gen. Reg. 88, Revised, Supp. 1, 
Mar. 4, 1946. __.---. pita da teas oats 

Transportation—forms and procedure for 
use—Gen. Reg. 97, Revised, Jan. 21, 1946. 


WATER: 


Drinking—purchase when usual supply in- 
terrupted—where only available water 
supply at Govt. activity located at out-of- 
way place was interrupted by leaks in pipe 
line, emergency purchase of drinking water 
and cooler dispenser for use of employees 
may be regarded as having been necessary 
from Govt.’s standpoint and payable from 
appropriated funds. -_...........- 


WORDS AND PHRASES: 


“Accumulated leave’”—while, ordinarily, 
leave accruing during year does not be- 
come accumulated leave until end of that 
year, annual leave in excess of 60 days 
which accrues to employee within year in 
which present national emergency is ter- 
minated may be treated as accumulated 
leave under act of Dec. 17, 1942, to extent 
of leave which shall have accrued up to 
date of such termination and which shall 
have remained unused up to end of year_- 

**Basic salary, pay, or compensation”— 
extra holiday pay, as distinguished from 
regular basic compensation, received by 
employee pursuant to sec. 302, Federal 
Employees Pay Act of 1945, for work on 
holiday is not subject to deduction for 
retirement purposes required by act of 
May 29, 1930, as amended, which specifi- 
cally excludes all compensation given in 
addition to base pay from “‘basic salary, 
pay, or compensation” subject to de- 
QIU i cdeibictnditntndcctnercccasete 

**Civil office” : 

Term “civil office’ as used in sec. 1222, 
R. S., providing that commission of 
Army officer on active list shall be 
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**Civil office” —Continued. 

vacated should he accept such office, 
includes not only Federal office but, 
also, non-Federal office such as with 
United Nations Relief and Rehabilita- 
tion Admin.—an international agency— 
and, therefore, the acceptance of office or 
position with said Administration by of- 
ficer on active list during terminal leave 
from military service would vacate his 
commission effective on date of accept- 
ance of civil office. Amplified by 25 


Temporary employment by State of Army 
officer on active list during terminal 
leave prior to retirement to direct con- 
struction of particular State project 
under position which does not require 
oath of office or have compensation or 
title fixed by law may not be regarded 
as employment in “civil office” within 
contemplation of sec. 1222, R. 8., such 
as would vacate his commission upon 
acceptance of such employment, and, 
therefore, officer would be entitled to 
his otherwise proper active duty pay 
and allowances while so employed--.--__- 

Term “civil office” as used in sec. 1222, 
R. S., providing that commission of 
Army officer on active list shall be 
vacated should he accept such office, 
does not embrace any and all civil public 
employment but denotes public position 
or employment having generally recog- 
nized attributes of “‘office’”’ as differen- 
tiated from mere public employment. _- 


While public importance of duties of 
“office’”’ sometimes has been stressed in 
conjunction with other factors in de- 
termining whether certain position held 
by Army officer on active list is ‘‘office”’ 
within inhibition of sec. 1222, R. S., so as 
to require vacation of his commission, 
such elastic measure as relative impor- 
tance of duties to be performed, standing 
alone, could not have been intended by 
Congress to mark line between mere 
employment and “civil office” in apply- 
ing penalty of sec. 1222._...............- 

Position of commissioner for U. S. on 
United Nations War Crimes Com. 
which was legislatively recognized in 
Dept. of State Appro. Act, 1946, as 
existing under jurisdiction of that de- 
partment—civilian agency of Govt.- 
on civilian salary basis, with repre- 
sentation allowances as for civilian 
officers of Foreign Service, is to be re- 
garded as “civil office’, within meaning 
of sec. 1222, R. S., so as to preclude pay- 
ment of otherwise proper pay and allow- 
ances to Army officer on active list who 
accepts or exercises functions of such 
civil office. . 
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**Command”—term “command” as used in 


sec. 7, act of Apr. 26, 1898, authorizing pay 
and allowances of higher grade for exercis- 
ing higher command in time of war, refers 
to body of troops which constitutes -com- 
mand, and, under such definition, Army 
battalion as part of and serving with in- 
fantry regiment is not command within 
Be an 


**Dependent” : 


Husband of employee may not be con- 
sidered dependent because of temporary 
unemployment due to employee’s per- 
manent change of station, so as to avoid 
2,500 pound weight limitation imposed 
by sec. 2 of uniform transportation-of- 
household-effects regulations (E. O. 
No. 8588) upon transferred employees 
having no dependents... --.............. 

While, generally, husband of employee 
may not be considered dependent, so as 
to avoid 2,500 pound weight limitation 
imposed by sec. 2 of uniform transporta- 
tion-of-household effects regulations (E. 
O. No. 8588) upon transferred employees 
having no dependent, situations might 
arise in individual cases, by reason of 
physical or mental incapacity, in which 
husband could be regarded as employee's 
I cnscinecicneninentinndittinninenes 

Jnder sec. 12, Pay Readjustment Act of 
1942, providing for transportation of 

dependents, as defined in sec. 4 of act, 

of military, naval, etc., personnel other- 
wise entitled to such transportation 
upon permanent change of station, Army 
officer’s wife who was officer in Army 
Nurse Corps on terminal leave at time 
she performed travel incident to her 
husband’s permanent change of station 
may not be regarded as ‘dependent’ 
within meaning of said act, so as to be 
entitled to transportation at Govt. 


_ 


“Disposal agency”—in view of provisions 


of sec. 3 (a), Surplus Property Act of 1944, 
as amended, defining, for purposes of 
surplus property disposal program, ‘‘Gov- 
ernment Agency” as “any executive de- 
partment * * * or other agency in the 
executive branch of the Federal Govern- 
ment,’”’ Library of Congress—agency not 
in executive branch of Govt.—may not act 
as “disposal agency’”’ as defined in sec. 
3 (c) of said act for purpose of distributing 
surplus textbooks which had been used in 
Army and Navy training program...----- 


“Donations’”’—Fees or charges collected for 


privilege of filming motion pictures in 
national parks are to be considered as 
“revenues of the national parks” within 
purview of act of June 12, 1917, as amended, 
which are required to be covered into 
Treasury to credit of appropriate miscel- 
laneous receipt account, and may not be 
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administratively regarded as donations 
for purpose of crediting them, pursuant 
to sec. 2, act of July 10, 1935, to “National 
po ee nee 
“During the period of the present war’— 
even though term “during the period 
of the present war” as used in E. O. No. 
9575, issued under authority of sec. 216, 
Public Health Service Act of July 1, 1944, 
constituting commissioned corps of Pub- 
lic Health Service branch of military serv- 
ice, could be interpreted to embrace entire 
period of such war from its beginning date, 
rights and liabilities created by said Ex- 
ecutive order—scope of which is limited 
by statute which authorized its issuance— 
could have no legal effect prior to effective 
date (July 1, 1944) of statute from which 
authority to promulgate said order was 


Expense of fitting Selective Service regis- 
trant with dental bridge some time 
after his return home from induction 
station at which he had been treated 
for dental injury suffered while there 
may not be regarded as expense of 
“emergency medical care” for which 
funds appropriated by National War 
Agency Appro. Act, 1945, are available, 
even though installation of bridge may 
have been desirable or necessary from 
medical viewpoint 

Funds appropriated to Selective Service 
System for “emergency medical care” 
of registrants suffering illness or injury 
while under Selective Service jurisdic- 
tion are not available for defraying cost 
of prosthetic appliances or plastic sur- 
gery in otherwise proper cases unless it 
be shown that competent medical opin- 
ion is to effect that emergency contin- 
ued and that emergency medical care of 
illness or injury involved requires fur- 
nishing of such appliances or surgery-.-- 

“Expenses of transportation’”—authority 
provided by sec. 210 (a), Independent 
Offices Appro. Act, 1946, to pay “expenses 
of transportation’ of immediate families 
of employees upon permanent change of 
station does not include authority for 
payment of per diem in lieu of subsistence_ 

“Federal judges”—judges of Municipal 
Court for Dist. of Col. are not “Federal 
judges”’ excluded from coverage of Federal 
Employees Pay Act of 1945 by sec. 102 (a) 
(2) thereof 

“Head”: 

In view of provisions of sec 4 (c), act of 
June 11, 1942, as amended, that manage- 
ment of Smaller War Plants Corp. 
“shall be vested in a board of five direc- 
tors,” all of members of board—not 
Chairman alone, even though designa- 
ted by the President, by and with ad- 
vice and consent of the Senate, and 
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compensated at rate in excess of that 
authorized for other members of the 
board—constitute “head’’ of Corpora- 
tion within meaning of sec. 102 (a), 
Federal Employees Pay Act of 1945, so 
that entire board is excluded from bene- 
fits thereof 

Where management and control of par- 
ticular Govt. activity has been vested 
by statute in board of directors, duties 
and responsibilities of such board are 
duties and responsibilities of all of mem- 
bers of board acting as body and no one 
member may exercise any greater au- 
thority than that exercised by other 
members with respect to management, 
control, and policies of particular ac- 
tivity, even though he may occupy 
particular status on board such as chair- 
man or president, and, therefore, board 
itself, and not merely president or 
chairman thereef, is head of such Govt. 


“Newspaper”—exception of trade ‘“‘periodi- 


cals” necessary in performance of agency’s 
authorized functions from $50 limitation 
imposed by sec. 106, Independent Offices 
Appro. Act, 1946, on amount of agency’s 
funds appropriated by said act which may 
be expended for newspapers and periodi- 
cals does not include publication “‘Variety”’ 
which, while devoted primarily to princi- 
pal fields of entertainment and designed 
to appeal to those professionally or finan- 
cially interested therein, contains news 
and information of general and current 
nature such as may be found in ordinary 
newspaper_....-..- plabipbiontileseibawnete 


“Official purposes”—use of Govt. automo- 


bile by employee to drive to his residence 
when it is in interest of Govt. that he 
start on official travel by Govt. automo- 
bile from that point, rather than from his 
place of business, is not to be regarded as 
prohibited by restriction in sec. 202, In- 
dependent Offices Appro. Act, 1946, against 
use of Govt. automobiles for “transportation 
of officers and employees between their 
domiciles and places of employment”— 
such use being considered within the 
meaning of term “official purposes’ as 
used in said act 


“On the active list”—officer of Army is “‘on 


the active list” during authorized leaves 
of absence whether leave be taken during 
active service or as terminal leave im- 
mediately prior to final discharge from 
active service, within meaning of sec. 1222, 
R. S., providing that commission of Army 
officer on active list shall be vacated 
should he accept civil office 


“Overtime”—in view of present legislative 


policy, as evidenced by secs. 201 and 302, 
Federal Employees Pay Act of 1945, au- 
thorizing payment of “overtime” and 
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“holiday”? compensation, respectively, of 
considering term “overtime” as exclu- 
sive of work on holidays, “‘overtime’’ as 
used in 40-hour week statute of Mar, 28, 
1934, respecting services performed by 
employees subject thereto in excess of 40 
hours per week, no longer need be re- 
garded as including services performed on 
holiday, and administrative regulations 
may be issued authorizing premium rates 
for work administratively required of such 
employees on holidays, regardless of 
whether such days fall within employee’s 
Septet 6006 68 GUbG ies ccsceneiscccivncccus 

“Periodical”—exception of trade “periodi- 
cals” necessary in performance of agency’s 
authorized functions from $50 limitation 
imposed by sec. 106, Independent Offices 
Appro. Act, 1946, on amount of agency’s 
funds appropriated by said act which may 
be expended for newspapers and periodi- 
cals does not include publication ‘‘Vari- 
ety” which, while devoted primarily to 
principal fields of entertainment and de- 
signed to appeal to those professionally or 
financially interested therein, contains 
news and information of general and cur- 
rent nature such as may be found in 
ordinary newspaper... ...- titlliaan aes 

“Place of discharge”’—enlisted man’s “place 
of discharge” for purpose of travel allow- 
ance is place where his discharge was 
actually delivered and received by him, 
provided he was at that place in obedience 



































































































































































































“Previous place of residence”—phrase 
“some previous place of residence,” as 
used in sec. 11, E. O. No. 8588, as amended, 
from which employee’s household effects 
may be shipped at Govt. expense incident 
to permanent change of station, includes 
any prior residence of employee and is not 
necessarily confined to residence imme 
diately prior to separation from last duty 





















































“Public quarters” —basis for rule, that officer 
detached from permanent station and 
furnished accommodations aboard Govt. 
vessel incident to transportation to his 
new station is not regarded as having been 
furnished public quarters within meaning 
of rental allowance statutes, is applicable 
to an officer furnished transportation 
aboard Govt. vessel upon detachment 
from sea duty and ordered to duty ashore. 
See 20 C. G. 522; A-6004, Dec. 16, 1924; 
A-7411, Jan. 13, 1925; A-7646, May 11, 1925; 
A-B0008, Aug: O46, 2087... ..ccccccsccuses 

“Regular employees” : 

Employees compensated on per diem 
“when actually employed” basis who are 
appointed for definite periods of time not 
to exceed one year, being temporary 
employees as defined by sec. 1.1, Annual 
and Sick Leave Regs., may not be 

regarded as “regular employees” en; 
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“Regular employees’’—Continued. 

titled to holiday compensation under 
per diem, etc., employee holiday pay 
statute of June 29, 1938, for Labor Day, 
1945, on which they performed no work._. 

“Indefinite employees,” as defined in sec. 
1.1, Annual and Sick Leave Regs., who 
are paid on per diem “when actually 
employed” basis under war service 
indefinite appointments are not to be 
regarded as “regular employees” en- 
titled to holiday compensation pursuant 
to per diem, ete., employee holiday pay 
statute of June 29, 1938, for Labor Day, 
1945, on which they performed no work, 
unless and until they have worked at 
least one year prior to such holiday---_- 

“Indefinite” war service appointees who 
are paid on per diem “‘when actually 
employed” basis under appointment 
for duration of war and for six months 
thereafter, having been defined by Civil 
Service Com. as ‘“‘permanent’’ employees 
within meaning of sec. 1.1 (b), Annual 
and Sick Leave Regs., are to be regarded 
as “regular employees”’ entitled to com- 
pensation pursuant to per diem, etc., 
employee holiday pay statute of June 29, 
1938, for holidays on which they perform 
no work, regardless of period of actual 
service. 25 C0. G. 407, amplified.__-.... 

Full time contract per diem employees 
whose contracts of employment are 
limited to remainder of fiscal year but 
are so limited to conform to general pro- 
hibition against execution of contracts 
extending beyond end of current fiscal 
year and not for purpose of limiting 
period of service to that covered by cur- 
rent contracts may be regarded as ‘‘regu- 
lar employees”’ entitled to compensation 
pursuant to per diem, etc., employee 
holiday pay statute of June 29, 1938, for 
holidays occurring during their regular 
tour of duty on which they perform no 


Temporary per diem employees appointed 
under sec. 2, Regulation VIII, Tempo- 
rary Civil Service Regs., pending certifi- 
cation of eligibles by Civil Service Com. 
who have been defined by Commission 
(sec. IV, Departmental Cire. No. 549, 
dated Feb. 1, 1946) as ‘‘permanent’”’ 
employees within meaning of sec. 1.1 (b), 
Annual and Sick Leave Regs., are to 
be regarded as “regular employees” 
entitled to compensation pursuant to 
per diem, etc., employee holiday pay 
statute of June 29, 1938, for holidays on 
‘which they perform no work, regardless 
of the actual period of their service...... 

Employees serving under temporary 
appointments for “‘job employment,” 
pursuant to sec. 4, Regulation VIII, 
Temporary Civil Service Regs., for 
definite periods of time not exceeding 
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“Regular employees” —Continued. | duty” as contemplated by sec. 12 of act, 
one year are ‘“‘temporary employees” entitling him to payment of lump sum 
within meaning of sec. 1.1 (c), Annual provided by said section. 
and Sick Leave Regs., and, therefore, “Service other than that of the Government 
may not be regarded as “‘regular’’ em- of the United States”—excess leave of 
ployees entitled to compensation pur- absence granted Naval Reserve officer for 
suant to per diem, etc., employee holiday purpose of affording brief period of rest 
pay statute of June 29, 1938, for holidays and relaxation upon acceptance of commis- 
on which they perform no work--.--_--- 2 sion immediately following discharge as 
“Relative’’—there being no relationship enlisted man and prior to reporting to new 
either by blood or by affinity between station may not be considered as grauted 
Army enlisted man and his stepbrother, or taken to permit officer to engage in 
stepbrother may not be considered as “service other than that of the Govern- 
“relative’’ within meaning of six months’ ment of the United States’ within mean- 
death gratuity statute of Dec. 17, 1919, as ing of act of Feb. 11, 1925, so as to require 
amended, so as to be entitled, upon death forfeiture of half pay authorized under 
of enlisted man, to payment authorized sec. 1265, R. S8., during such period._....-- 
by statute, even though enlisted man had “*Vessel’”’—term ‘‘vessel’”’ as used in act of 
designated stepbrother as beneficiary to May 18, 1944, relating to sale of certain 
receive payment. 24 C. G. 320, distin- surplus Govt. vessels, or in invitations for 
guished... -- , bids issued pursuant thereto, comprehends 
“*Release from active duty’’—release—other all structures previously acquired as ves- 
than at his own request or as result of sels, regardless of their present condition, 
disciplinary action—of Naval Reserve characteristics, or seaworthiness, and, 
officer from active duty as officer com- therefore, there is no degree of deterioration 
missioned pursuant to Naval Aviation or injury to vessel which would preclude 
Cadet Act of 1942, although he was im- its sale as ‘‘vessel’’ so as to prevent for- 
mediately transferred to different classifi- feiture of bidder’s guarantee deposit upon 
cation and thereupon ordered to active | default on grounds that object offered for 
duty constituted “release from active sale was hulk or scrap rather than vessel_ 352 
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